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62,  63)  14;  (64,  65,  66.  67)  16;  (68,  69)  18 ;  (75,  76,  77,  78)  20.* 
Indiana  (32)  2;    (33)  6;    (34)  7 ;    (35)  9;    (36,  37,  38)  10;    (39,  40,  41,  42, 

43)  18;  (44,  45,  46)  16;  (47,  48)  17;  (49,  50,  51)  19;  (52,  53)  21. 
Iowa  (27)  1;  (28,  29)  4;  (30)  6;  (31,  32)  7;  (33,  34)  11;  (35,  36)  14;  (87, 

38,89)18;  (40,41,42)20. 
Kansas  (5,  6)  7;  (7,  8,  9)  12;  (10,  11,  12)  16;  (13,  14)  19. 
Louisiana  (22)  2;  (23)  8;  (24,  25)  18;  (26,  27)  21. 
Maine  (57)  2;   (58)4;  (59)8;   (60)  11;    (61)  14;    (62)  16;    (68,  64)18; 

(65)  20. 
Maryland  (31)  1;  (32,  33)  8;   (34,  35)  6;  (36,  37)  11;   (38,  39,  40)  17;  (41, 

42,  43)  20. 
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thsttth  and  the  Tith  were  published  after  the  Ttth  and  three  suoeeedlnf  volumes. 
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South  OaroUna  (1  N.  a)  7;  (2,  3,  4)  16w 

Texas  02)  5;  (33,  34)  7;  (35,  36,  37)  14;  (38,  39,  40,  41,  42)  18L 
Vermont  (42)  1;  (iB)  5;  (44)  8;  (45)  18;  (46)  14;  (47)  19;  (48)  81. 
West  Virginia  (4)  8;  (5)  18;  (6)  80. 
Wisconsin  (24)  1;  (25)  8;  (26)  7;  (27,  28,  29)  9;  (80^  81)  U;  (82,  88)  14; 

(84^  35,  86)  17;  (87)  19;  (88,  89)  80. 


JUDGES 


DORIIG  THE  FBBIOD  OOTEKED  BTTHD  TOLUML 


^^^^"•^■^^••••^ 


DAVID  WMJCBBt 
WM.  IL  HARBISON. 


fnUJAM  T.  WAXXACDB;.  Omv  ttmna^ 
JOSEPK  B.  QBOGKXTT, 

AUGUSTUS  L.  bhqdibb; 
ADDISON  g  maa, 

1.  W.  IfoKIMSTBT. 


JOHN  DUANB  FABS;  Cte»  Itmnoa. 
BUSHA  OABPBNTBB, 

LAFATBXTS  SASINS  VOflTBB^ 
DWI&HT  WmXBWBM)  PABDBB, 
DWIQHT  XiOOina 


XDWIN  IC  BANDAIiL,  OmarJ\ 
JAMBS  D.  WB8T00TT,  Ji., 
K  B.  ^AN  T ALEHIBBIS; 


HIBAIC  WABBKB^  Onr  Joinoi. 
H  K,  ICoOAY,* 

B.  F.  nappj* 

LOGAN  B.  BXSQKLBT.t 
JAMES  JACSBOXr^t 


•TUlim.  4>AllHr]«ll. 


LIST  OP  JTTDGBa 


ALBXANDSB  DOWNBT, 
HORACE  P.  BIDDLB, 
JAMSS  K  WOBDSN, 
BAMUBL  H.  BUSKIBK, 
JOHN  PBTTIT. 


BBLYABD  J.  PETBB8,  Omr  JumoiL 
WnUAM  MNDSAY, 
WnUAli  &  PRIOR, 
MARTIN  H.  OOFER. 


JOHN  T.  LUDELING,  Omr  Jwmcm. 
J.  Q.  TALIAFERRO, 
R.  K,  HOWEU^ 
W.  G.  WYLT, 
P.  H.  ICOROAN. 


HORACE  GRAY,  OaarJjmaaa. 
JAMES  D.  COLT, 
SETH  AMES, 
MAROnS  MORTON, 
WILLIAM  0.  BNDIOOTT, 
CHARLES  DEVBNBi  Jb^ 
OnS  P.  LORD. 


JAMBS  GUJHiLAN,  Qnw  Ji 
JOHN  M.  BERRY, 
F,  R.  B.  CORNELL. 


DAVID  WAGNER,  Cmr  Juifm 
H.M.  TORIES, 
W.  B.  NAPTON, 
T.  A*  SHERWOOD, 
WARWICK  HOUGH. 


LIST  OP  JUDGSa  ni 


THOMAS  P.  HAWLEY,  Omr  Junum, 
WARNER  EARLL, 
WILLIAM  H.  BSATTT. 


8ANF0RD  E.  CHUROH,  Ohibf  Jvdqm, 
WILLIAM  F.  ALLEN, 
CHARLES  J.  FOLOER, 
OHARLES  A.  RAP  ALLO, 
CHARLES  ANDREWS^ 
THEODORE  MILLER, 
ROBERT  EARL. 


RICHMOND  M  PEARSON,  Ohiv  Juria 
EDWm  G.  READE, 
WILLIAM  B.  RODMAN, 
THOMAS  SETTLE, 
WILLIAM  P.  BTSmL 


DANIEL  AGNEW,  Chiv  Jusrns. 
GEORGE  SHARSWOOD, 
HENRY  W.  WILLIAMS, 
ULYSSES  MEROUR, 
ISAAC  G.  GORDON, 
EDWARD  M  PAXSON, 
WARREN  J.  WOODWARD. 


JOHN  PIERPOINT,  Cmo  Jumk 
JAMES  BARRETT, 
HOYT  H.  WHEELER, 
HOMER  E.  ROYCE, 
TIMOTHY  P.  REDFDELD, 
JONATHAN  ROSS, 
H.  HENRY  POWERS. 


B.  0.  L.  MONCURE,  PmwDin, 
JOSEPH  CHRISTIAN, 
FRANCIS  T.  ANDERSON, 
WALLER  R.  STAPLES^ 
WOOD  BOULDIN. 


TABLE  OF  OASES  BEPOSim>. 


▲bboti  T.  CMmarlto. 

Jtaia  Ins.  Ob.  T.JohiMaa < 

A]«zmnd6r,p0tlUoiLof 

Allen,  Trlpletl  T 

Andanen  t.  State • 

AppenoB  ▼•,Mo«ra«. 110 

Armenia  Ftr*  Ins.  OOnlUnliT 80 

Arnold  T.Stato 195 

Arqnes  ▼.  Waaion 718 

Atlanta  N«t.  Bank  ▼.  DooilMB 284 

Atlantlo  and  FboMo  SaL  Co.  ▼.  BaiBM, 

Ballay  ▼.  State 

Baldfdn,  Oook  ▼ 617 

Banning  T.  Bleakley fiM 

BareT.  HoffOian tf 

Barlow  T.  Myen 

Bamee,  Atlantic  and  PaolflolM.  Co.  t. 

Bameay.  Xott , 

fiamea.  State  ex  ral.  ▼.  Lewla 481 

Beeman  T.  Cook 183 

Bell  T.  I^armera'  Bank  of  Kentuoky . ...  806 

BelPaOapBallroadOo.  T.  OhilatF 88 

BlxdT.Blid 808 

Birdflall,  Patterson  T... 800 

Bt8kop»  Burke  ▼ 687 

Bishop,  Parks  T 619 

BtoslgT.  Brttton 870 

BlaokmanT.  Neailng 684 

Blanobard  ▼.  Haley 

Baadel  T.  F6wle 

Heakley,  Banning  T 

Board  of  Aldermen  of  Ctarlatte,  HUl  ▼.  461 
Board  of  Oom'ssof  Xoigan  Oo^  State 

ex  reLShelton  ▼ 187 

B<iataii  and  MaineiBiaiiroad,  Smtth  t.  . . 
Boston,  Hartford  and  Brie  Railroad  Co., 

XonaonT* 

Breanar  ▼•Lttttpaol,  lAodon  ik  €^k»lie 

loa.  Oo 

Brtessriek' T.  Jiayoi^  «8ai,  «f  Bromwtok, 

BriggsT  Partridge 617 

Britton,  Blarig  ▼ 870 

Brown  T.Beed 76 

Book  T.  Oolllns *^«.,«...^.... 

Bunting  T.  iriBIs ^ 

#uik¥.  SerrUl %.......••..•..... 

Vol,  XXI. — b. 


Bnika*  Lofeland  T 

Butler,  GroTer  and  Baker  Stwiin  H^ 

ohlne  OotapaB^Y.— 

Byrne,  Oaboiu  t. •••••••  ...•••• 

Qanaday,  People  ez  rd.  Tan 
leny ••••. 

Oason,  Chmatlineir^ 

Cassidy,  State  ▼ 

Central  PaolAo  B.  B.  Oo^  NawkaU  t...  718 
OentralPacUloB.B.Oo.,Qali^T.....  907 

Ohadwlok,  ColamaoT 88 

OboeoT.  State 138 

Ohrlsty.  BeU's  Gap  Ballroad  Co.  T 88 

Oityof  Femandlna,  FlnnegMi  T 

City  of  New  Hayen,  Brergreen  Oarne* 

teryy 

City  of  New  Orleans  ▼.  Flnnerty 

City  of  New  Orleans  t.  Staftnd 

Olty  of  Shreyeport  ▼.  Lafy 

aark,Lanoyy 804 

Clark  y.  SIckler 

Coleman  y.  Ghadwlok 

OoUlD8,Buck  y 

OommoDwealth,  Hunter  ▼ 88 

Commonwealth  y.  Jaokaon 886 

Commonwealth,  MoCue  ▼ 7 

Commonwealth,  Patteraony 180 

Commonwealth  y.  Beynolds 610 

Commonwealth.  Sohwarta  T. . . 
Commonwealth,  SwlaherT.... 

Continental  Nat.  Bank,  White  T. 638 

Cook  y.  Baldwin 817 

Cook,  Btemany 128 

County  of  Suffolk,  HUboume  t. 888 

Cromartle,  Abbott  T 467 

Dean  y.  McLean 188 

De  Hayen  y.  WllHams. .  107 

Delaware,  Lackawanna  and  Western 

Railroad  Co.,  Boondsy 887 

Dermani  y.  Home  Mutual  Ina.Co.....  644 

Deayergersy.  WUlls 888 

Doss  y.  Mississippi,  Kansas  ft  Tax« 

Railroad  Company 871 

Douglass,  Atlanta  National  Bank  t... 
Doyle  y.  Lord 

JUls  y.Kansaa  City,  ete.,BailPoad  Co.. 


TABLE  OP  CASES  REPORTED. 


PAOV. 

BrergreeB  Oemelery  ▼.  Olty  of  New 
HaTen 648 

Ptumen' Bank  of  Kentuoky,  Bell  ▼    ..  206 

FerHter  T.  Tyler 188 

FInnegan  ▼.  City  of  FernandlDa 

Flnnerty,  City  of  New  Orleans  t 

First  Nat.  Bank  of  Carlisle  ▼.  Graham    48 

First  Nat.  Bank  of  Trenton  ▼.  Qmj 480 

Fletofaer,  Miller  ▼ 886 

Foran,  Smith  ▼ 647 

Fowle,  BlasdelT 

Gear  ▼.  LoulavUIe  Banking  Oe 

Gaston,  State  t. 

Gay,  First  Nat.  Bank  of  Trenton  t..  . . .  480 

Geary's  Appeal « 688 

Glasgow,  Heeter  T 46 

Government  National  Bank  of  Potte- 

iiUe,Laoasv 17 

Graham,  First  Nat.  Bank  of  Carlisle  ▼..    48 

Graham,  State  ▼ 488 

Graham,  State  ex  reL  Warmoth  T 6S1 

Green,  Moore  T 470 

Green  T.  PhllUpe 888 

GroTer  ft  Baker  Sewing  Machine  Co.  ▼• 

Butler 800 

Gwathney  ▼.  Cason 484 

HannaT.  Holton 80 

Hannam  ▼.  RlohardsoB 188 

RarktDSon*s  Appeal 9 

Harris  T.  Tlsereau 848 

Hatch  T.  Mutual  Life  Ins.  Co 641 

Hathaway,  MalonoT 898 

Heeter  ▼.  Glasgow 46 

Heilig  T.  Lemly 488 

Heineman  ▼.  Newman 879 

Helwlg  ▼.  Jordan 189 

Hendriokson,  Philadelphia  ft  Beading 

BailroadOo.  t 97 

Hibemla  Bank,  People  ▼ 704 

Hightower  T.  Slaton 878 

Hilboume  t.  County  of  Suffolk 888 

Hill  T.  B'd  of  Aldermen  of  Charlotte ..  461 

Hoback  T.  Kllgore 817 

Hoffman,  Barev 48 

Holton,  Hanna  t 80 

Home  Mutual  Ins.  Co.,  Dermanl  ▼ 644 

Hood,  Partridge  T 684 

Hope,  Peunsylyanla  B.  B.  Co.  t 100 

Homer  ▼.  Watson 66 

Hunter  T.  Commonwealth 88 

Hunter,  Lanoev 464 

Usley,  Blanohard  ▼• 

Jaokson,  Commonwealth  T 

Jaokaon,  JolinaoiiT*..**  .•••■•••.••*••• 


PAO& 

Jareohl  t.  Phtlharmonte  Society. 78 

JenklnsT.  State 866 

Jerome  T.  Smith 186 

Johnson,  iBtna  Insurance  Company  t.  868 

Johnson  T.  Jackson .  ...  886 

Johnson  ▼.  State 164 

Jordan,  Helwlg  ▼ 180 

KansBsClty,  etc..  Railroad  Co^  BUIa  r.  488 

Kelsey  ▼.  Bemer ....  688 

Kent,StateT 784 

EJlgore,  Hoback  T 817 

Kirkpatrlok,  Soullyy 8S 

Kitchens,  Smith  T 888 

Koehrlng  ▼.  Mnemmlnghoff 408 

Lammert  ▼.  Udwell 411 

Lancaster  County  Bank  T.  Moon 84 

Lance  ▼.  Hunter 

Lancey  v.  dark 

Lee,  stater 

Lemly,  HeillgT 

Leyy,  City  of  Shrereport  t , 

LeTy  T.  LeTy 

Lewis  ▼.  St.  Lonls  ft  Iron  Mountain 

Railroad  Company 

Lewis,  State  ex  rel.  Barnes  T 

Lidwell,  Lammert  ▼ 411 

LIndeUv.  Bokee 

LlYerpool,  London  ft  Globe  Ins.  Co., 

Breunerv 

LordfDoylev 588 

Louisiana    Bquitable  Life   Insurance 

Company,  Phllllpe  ▼ 649 

LouisTiUe  Banking  Company,  Ckuur  t.  . 

LoTCT.  Miller 

LoTeland  T.  Burke 607 

Lucas  T.  GoTemment  National  Bank 

of  PottsTUle 17 

lornch.  People  ▼ 677 

Lynham,  Sands  T 848 

Mahery.  State 869 

Mahood  T.Tealsa 646 

Malone  ▼.  Hathaway • 638 

Manuel,  State  ▼ 

Markham  ▼.  O'Connor 

Massachusetts  Genersl  Hoipltal,  Mo- 
Donald  t 

Matthews  y.Skinker 

Blayor,  etc.,  of  Brunswick,  Bileawldk  ▼.. 

McCue  T.  Commonwealth 7 

McDonald  ▼.  Mwssachnsetti  Genanl 
Hospital 888 

McDonald,  Nat.  Gold  Bank  T 897 

McLean,  Dean  ▼ 

McLellan  T.Young 

Ments  ▼.  Armenia  Fire  Uw.06 

Mlddlebiook  ▼.  State 

Miller  T  Fletdhir 


TABLE  OF  OASBS  SBPOBTED. 


r,LoT«T IM 

an 

McMMiey,  State  ▼ 487 

If oon,  AppwMii  ▼ 170 

Horare  ▼.  Gbreen 470 

K.  c«tt»  LanoMtar  ODttDtf  Bask  T M 

MoUtBamMT 

Maummlntfififf,  Koehrtoff  ▼ 

■■Uui  T.  Philadelplila  and  SovtlMni 

1UU  StaMBahlp  Oo fl 

IfQiMoii  T.  BoatoD,  Hartford  and  SHa 

BallroadCSo 4il 

MvtuallJBaliia.  O^nHatohT 

]ff«is»  Aarlow  T 

Hattonal  Child  Bank  ▼.  MaDonald 

Ifaarliif,  Blaoianan  T 

llaaly«  Stafta  ▼ ■ 

Bawhall  t.  Oantnl  Paolte  VL  B.  €6....  US 
Vflv  HaTaii«  Bvaigraan  Oaniatary  t.... 

Itawman*  Ratnaman  t 

KawOrlaanaT  Flnnarty 

MIok«noii,8«far7T 

Bolila  T.  ThontpaoB  Oil  Oom^ma^ 

HolaoT.  State 

Worflaat,  Faopla  «  rd.  t«  Staioa 470 

OXbonor,  Warkham  t 010 

OiboRiT.  Byma 041 

PMlSoBallroad  Companj ,  Skiaa  ▼ 807 

Paika  T.  Btehop no 

Pfeitrldea,  Brlgfi  ▼ 017 

Pirtrldcav.  Hood 

PitttaraoDT.  Blidaall 

Pitttaraoiiv.  Oommonwaalth 

Fbmo  T.  Shlppan 110 

FHmaf iTanla  B.  B.  Oo.  t.  Hopo 100 

Piiopla  T.  Htbamla  Bank 704 

Bwipla  T.  Lfneb on 

Piiopla  ax  ral.  NorflaaO  t.  StaOoa 470 

Paopla  ax  ral.  Van  Bokkalan  ▼.  Oan»- 

day 

Patlilon  of  Alasandar 

Phlladalpbia,  Wlatar  ▼ HO 

Phlladolplilaand  BaadingB.  B.  €6.  ▼. 

Bandrlokaoo 07 

PhOadalphla  and  Sootham  Mali  Htaam 

■hip  Oo.«  Mnlian  ▼ 0 

PhUkaimonteBoelatjtJaiadlilT 70 

Phllllpa,  Oiaan  ▼ On 

Pbimpa  ▼.  Loolalana  BqvltdUa  life 

O0.I1M 510 

PbcBolz  Ina.  Oow,  Btront  T 417 

nekatt,8tataT 754 

OlaiSM  T.  Whttaomb 100 

POttar,  State  T. 440 

QnlglarT.  Otntnl BmsIBo  B.  B.  Oa....  757 


Baa  a.  Brown  T 70 

Balch  ▼.  State 085 

Baanar,  KelMj  ▼ OM 

Barnolda,  Oommonwaalth  ▼ 610 

Biahardaon,  Hannom  T 110 

Hiohmond  and  DanvUla  Ballfoad  Oaai- 

paoy.  State  T 470 

BoadaltBoyallnaaranaaOaoipanjT...     1 

Boirara«  State  T 

Bokaa.  UndaU  ▼. 

BoaaT.State 

Bonnda  ▼.  Hie  Dalawara,  IjMkawaana 

andWettani  Baltoand  Oonpany 

BoYar,8t«toT 745 

Bofal  Inaoraooa  Ooaipany  t.  Baadal. .      1 

SandaT.  Lynham 

Sayari  ▼.  Wall 

Sohwarta  ▼.  Oommonwaalth 885 

Soolly  ▼.  KIrkpatrlok 80 

Saoond  National  Bank«  Shaady  ▼ 407 

Sarrdl,  Burk  ▼ 180 

SOTary  ▼.  NIokanon 514 

Shaady  ▼.  Saoond  National  Bank 
Shalten  ▼.  State  ax  ral.  Board  of 

miflilonaraof  HoiianOoanty 101 

Shlppan,  Paaaa  ▼ UO 

SlokIar,OlarkT 008 

Sklnker,  Matthewa  T 480 

SlatoQT.  HUrhtewary 

Sloan  ▼.  PaclOc  fiallroad  Oompaay . . 
Smith  ▼.  BoatenftlCaiaaJtalifoad...    808 

Smithy.  Voran 047 

Smith,  Jaroma  T.... 

Smithy.  KItohana 

Stafford,  Olty  of  Now  Oflaaaa  .*. 

Stata,  AndaiBon  y 880 

Stata,  Arnold  y 170 

Stata,  Balleyy 

State  y.Oamldy 

Stata,  Ohoan  y. 170 

Statey.Gaaten 480 

Ittatey.  Graham 480 

State,  Janklnay 085 

Stata,  Johmon  y % 154 

State  y.  Kant 704 

State  y.Laa 700 

Stata,  Bahary. 

State  ▼.  Bannal 

Stata,  Middlahrook  y 

StateT.  Moonay 401 

Statey.  Naaly 480 

Stata,  Nolan  y. 081 

State y. Plokatt 754 

StateT.  Pottar. 410 

State,  Balohy. 085 

State  T.BIohmond  ft  DaaylllaB.B.Oa.  470 

Statey.Bocan 788 

State,Botay. 078 

State  y.Boyw 7a 


idi 


TABLE  Oi"  OASES  BBPOBTED* 


VAcn. 


SUUT.Swlft 

SUtoT.  Taylor 

State  ▼.  Ward 

State  ax  raLBaniMT.  Lewis 

State  ax  roL  Board  of  OommlwionwBi 

of  Hoigao  oountT,  ShaltenT 

State  ax  vaL  WarmotliT.  Bnham 

Staton,  Paopla  ax  rd.  Norflaal  ▼. 

StenMT.State 

St.  Loula  A  Iroii  Voimtaln  B.  >•  Oow, 

Lawls  T 

Sturng  ▼.  Fhcntz  iDMnoot  Os 

Swift,  State  T. 

Swlabtfr  T«  OoiBBioiiiVMlfka ••« 


m 


4n 


<ur 
m 


Taylor,  State  t 

TmItw,  MalnM^d  T •••  •« 

TMMMtta,  WUaOB  t 

Thpmpaon  Oil  Go,  Vobto  t... 
Thome  ▼.  TjraTolMiP  Im.  0»« 

Tlaaraan,  Haifto  T 

tiaYellen'  Ins.  Ot^m  ShMDS  ▼•• 
taskfUi^MUm. 


T^ler,  Fanttar  ▼ ....^:... 

Undaritodd,  United  Soo.  €f  Shaken  T. . 
United  Soo.  of  Shaken  ▼•  Underwood, 


Van  Bokkelen,  Faople  es  lel  ▼. 

dejr 

YUlaca  of  Dooglae,  Wetoner  t.. 


WalL  Saien  ▼ 

Waid,Statey m 

Warmonth,  State  ex  lel.  ▼.  Gmhen...  IBl 

Waaaon,  Arqim  T TIB 

Wateon,  Homer  T M 

Welsmer  T.  The  Yillaie  of  IkMglae 

Whlteomb,  Plaroe  t 

Whltoomb'a  Oaae 

White  ▼.  Ckmtlnental  Vst 

WlllUnia,DeHa?eiiT 

Wlllia,  Bunting  ▼ 

WUlls,  Beeverpn  ▼.. 

WUaon  f.MMbette 

Wistar  T.  !Phllade«phfaL.... 


rf         -■ 


TA  BLK  OF  OASES  OITED. 


, DOaniibi 

r.  VwiMh,  1 PIOK.  « 1 

Alditui>T./aokHii,tlB.I.>U a 

AtlairtMDr  City  *.  MadoTku,  U  Fwna. 


Aiidi«waT.Tbeatua.*taa«d,m ft 

AaUiaar  T.  BtephMu.  1  HIas.  Bt 1 

AiitaDlaT.a<Hild.MT*x.4a...  I 

AppMMO  T.  Hoora.  KDl*.  IfO 1 

AtBDMv.aui7ruolwxLU(M.m...  » 
Zrk«raoD*.[>*DatKiii,WH*M.«T....  & 
AraMnT.DaluDln,lBtniun,6M...     1: 

AnnOTT  T.  njiDil.  10  Joliiu.  lOi 1: 

Anion  T.  J  uMoM  (tf  OlooMMar,  I  Tk. 

am.ta. .^ ii..  ....  » 

AimMron|fBAppMl,6  V.4ll.ni. S 

AnwUTrOhMid,lte.n...._ 1) 

AraoM  V.  Biakmond  Iran  Wii^t,  1 


M>-a«ii1i 


,_Gr»,  UO « 

AmUlv.TkTlar.^Sald.M c 

Atott.  fUwvt,!  OODn.  n K 

Am*  *.  DUOD,  ■  Bu.  *Sq.  m t< 

Attm  f .  lIUniT>  SSK«-  BUTU  Ant.  Mt,  4^ 
A)>nr*.AunildM,4HMS.*W.l«..  il 

Btboook  T.  Ooodrlob,  IT  (U.  SB « 

BHRit  r.  State,  niDd.  an h 

SdUr  T.  FUUalpUm,  Bto.,  B.  B.  On, 


AriUr  *■  BtTiM,  1  Qtmii-s Chu.  (R.  JJ 

BaarV.'ToW^ai^iNmraiin  W! 

JTaant.im,at G 

fcUvdY.  DrwD,  ]  T*ant.  in a 

taludv.  MeK>BO>,lRioh.  Ba.  8H... 

EarT.<kM,UO.  8.(SoJUltar.M,  A 
T.ow.«iio.a.\?T .TT.  I 
V.  JMaMt.  1  Said.  W 

luk  of  Albion  T.  BuiDfr  M  H.  T  im  a 

H.  T.as. .tTiu,  i 


Baok  of  LontaTllla  t-  Yoimc.  tl  Vo. 

Bankoi  OirCItTT.  GoudiuiUut.' toa* 

Co.,«Leg.  Ou.su W 

Bank  of  OruiiraT.  Brown,  S  Wend.  IH,  iS 
Baalc  of  Orleooi  t.  Srullb,  a  HIIL  MU.j,  W 
Bank  of  tb«  U.  8.   t.   DandrldKa.  » 
Wheat    "  . .  i« 


.  of  C.  f 


BHiih 


t.FsnbodT,  )*KarrU.tH,    M 
V  WlDBtaD.XBnMik,aHb*H 

ider.7  B&rb,  »a «S 

iker.SSN.  Y.  UO ■ 

kJln.^Dsii.U |5 

balilca'Inii.Co.,SWB[>d. 


Barflere  ».  ( 


n,  IB  How.  (tl.  S.) 


Benin  T.  Amador.  Bb  Cal.  «33 
BeajH  V.  Bee,  10  Barr.  M  .... 
BaaCty  ».  Korti.  B  Pen™.  M 
BeaumoDt  r.  Barralt,  1  Mmii 


■t  A    • 

.Vfl;  M 


r.  UcDonald.  9  Sxeb.  %»....«.  V 
II  T.  Drake,  a  H.  A  W.n. . .  .Sl£  M 
B.  B.  Co.  T.  Bowter,  la  Wright 

m 

S 


r.  WlnsDeld,  11  Buk  4B,  U. 

-  '■ — Br,il>af,65 

.  barr&fi,  IB  B.  t  B, 


,    T.  Leonard,  18   Am.    <TD;    lU 

«.  W2., M 

llci  T.  Tbe  State,  la  UU.  SIS t 

,11  y.  BroakB,  a  AUeo.  116 M 

n  y.  ItemlQgtOQ,  2  Mus.  IIS HI 

n  T.  DurRot,  lOS.  &R.  StO H 

f.  Baltlmote.  elo..  iO  Am,  Wj  U 

MB m 

uev.  Doiler,  IDOa.  23B M 

.._.  .'.  Be(d.3AlH.  g){..,. 441,  Ul 

Diddle  T.  Wlllard,  10  Ind.  Si Hi 

Billow  *,  Cornell.  S  Ohto,  £U....4A  W 

a 


nnataad  t.  Book,  I  BUokn.  U 


TABLE  OF  CASES  OITED. 


«Td  T.  Lake,  1  Bein.  &  HII]«r,  388 

Birt  *.  Bvlow,  Douflliu.  in 

BlHel]  V.  Britige.  t)  Hue.  iti    

itJuckT.  Shrere.  18N.  J.  Kq.tta    

Blitckett  V.  BrBdley,  I  B  *  S  MO 

Blukoell  V.  State. ^iDd.  an... 

Blatr  T.  }'er|>etuiJ  Ins.  Co  ,  10  Ma.  SU. . 

Blake's  oue.e  Kflp.  Ub,  «1o 

DlatidlaiiT.  Burr.  ISChJ. 313  .  MS,  BM, 
BJbhIdb's  Adm'n  >.  Bestc;,  1    Rob. 

SS' 

BletohT.  Johnson,  Will,  HI...   

Blltbe  T.  TnpbBin.  1  VId.  Abr.  6»t 

Blunt  T.  Alktn,  16  Wend.  SEE  

Bowd  ot  Suugrrlson  ol  Homsa*  On.  t. 

Heeoan,  SMlDit.331  .. 

Boardman  v.  Fowler.  I  Jobns.  oaae,  U, 
Boast  V,  Flrtb.Law  Kep.  4  C,  B,  1  .... 
BulltiKbroke  T.  Local  Board,  •la.,  L  &., 

8C.  P,ST5 

Bolton  1.  Dugdale.i  B.  &  Ad   fllB 

Boaapane  v   Camden  A  Aiabof  R.  K. 

Co.,  IBnlcl.  Or.  C.  K.  B18    

Bunaall  r.  The  State,  35  Ind.  4flO 

Borden  t,  FItoh,  15  Jobns.  LSI Tt, 

Uoren  v.  MoOeliee.  6  Port.  (Ala.)  UZ  . 
Boaton  Dlatltc  Co.  v.  Florence  Hanuf. 

Co.,  114  Maaa,  aa 

BoatiiQ  WaUr  Power  Co.  T.  Boaton  & 

Wor.  B.  K.  Co.,S3Plek.  BKO 

Boawnrtb  i.  Swancy,  lOMeto,  303 

Bowen  t.  Buck,  28  Vl,  809 

Bowerbank  T.    Pafne,  3  Waab.   C.   C, 

Bordall  y.  Driimmond.  11  Baac^  Itt  :'lO 

Aigt,sat;  ISHata.  USD 

Bo^ntonT.  Heea,  9  Pick.  Sas M 

Boyte '.  Bosboroiuh,  B  H    ofL.  Oaa.8,  Ae 

BrabblUT.  tt.  H.  Co.,  3§  Wis,  28S &Sa 

Brsokett  T.  barney.  S8  N.  i.  833 388 

BndleTT.  LIU.  4  Blsa.  473         £18 

Braley  ».  Boomer.  118  Mass.  SSI   601 

BrUtonT.    Sffmour,  4  WHtts.a8l..     ..  18U 

Broadlngv    Ulocher,  SCttsey,  347 4& 

Bnarlyv.  Peay,  23  Ark.  m .  U6 

Breakenrldge  T  Ormaby,!  J.  J.  Hanh. 

(Zy.iaae 83 

Breed  T.  Pratt,  19  Pick.  IIS 30 

Brennan  T.  The  People,  U  IlL  tl3 IN 

JlrennoD  T.Tlie  9IsCe, :»  Ind,  403 ITS 

BrvwsMr  i.  Slme,  4S  Cat.  130 TIT 

Brlr«  T,  Stokes,  2  Lead.  Caa.  Ba.  (4th 

sd.)  1743elaeq, W 

Briokner  t.  B.  R.  Co.,  >  Lua.  (IT.  Y.) 

BOfl sao.iBi 

Brldsea  >.  Bankawortb,  T  Eog.  L.  ft  Bq, 

iSi -T^.  188 

Brlsham  r.  Peters.  1  Gray.  US... 436 

BrltiijQ  T.  Wrl«Wman,  Poph,  68 Iffl 

Brittl)n'aCifte,(3IGC{>M.lU £3? 

Broadbent  t.  Wllks.  Wllles,  BW SB 

Brodnai  y.  Oro.iin,  MN.CUt 788 

BromaceT.  Proaaer.  4  B.  &  C.  SBS BSa 

Brooaon  t.  Voyea.  T  Wend.  IBS.  448 

Brotbers  v.  Cartter,  m  Ko.X^i;  14  Am. 

«S4 801 

Brolhera  *,  Caner.  £2  Ho.  STSi  14  Am. 

424 680,181 

Brown  r.  AaorlngtonSplunlnsCo.,  811, 

*C.H1 ...-.-....  STB 

Brown  T.  Adams,  1  Btew.  fil. 383 

Brown, Ei  parte,  iO.  li&.SfO SOS 

BrownT.  Jodrell.aC,  4P.  aO 31 

Brown  y.  Jones.  3  Ired.  B8 4Bt 

Brown  v.  Litton.  1  P,  Wma.  140 IW 

Brown  y     Beyoolda,  6  Sneed.  <Tenn.) 

tat 801 

Drown  T.  Bee.  Nat.  Bk.  of  Bria,  E8 P.  F. 


iwnlneT.  ProylDDlal  Ids.  Oo.,  L.  B. 

P-OTSm ■ 

:banan  y.  MUock,  8  Bumph,  (Teno.) 


unnell  t.Colllo*>llle8»y,Bk.,  880oon. 

a(t;ll  Am    880 t 

lurdett  *.  Abbott,  14  Bot,  1,  B;  Dow. 


,.  But«,  BTbi  43 

BUTKesiT.  BTe,L.R.  13 Bo.  180,498 

Biirbain  y,  St,  Loula  Al.  M.  S.  R.,H 


::a 


'.  Bute.  18  Ala.  T 


'.  MoPaiiaDd.  I  Car.  h-'JUg^'. 


CampbellT.  State,  B  ran.  3)8 .'iH, 

Campbell  T,  Steele,  I  Jonas.  384 

Oinniin  t.  Hempblll  et  a]..  7  Tex.  Ut .. 


r.  Staten  Inland  K.  B.  Co.  (W  IT. 


Cane  V.  Oerrtsh.  li  Pink,  4B 

Caleav    Wondson.  2  Dana  (Ky,),  4S8... 

Cayford'a  Case,  7  GreenJ.  BT 

"----■---■Iny.  Beaver.  8BuBh(Ky.),SBl, 
la  T.  Husuenot  MaDUf.  Co.. 

___      ___.5a2 

Cbambersburg    Ina     Co.    v.    Smltli,  1 

JoneB,  120 .,T,. 

Ctaaploy    Brldoea,  118  Mass.  101 

Chapint  Merrfli.  4  Wend.  (87 

Chapman  v.  Bris  H.  R,  Co.,  U  N.  T.  GTi, 
Ohepmany.  Foranbe,  2  How.  301 

Chapman  t.  Buthwell,  BS  B  0.  L.  (O. 

•"     •■  Bl    laa.i  ..  

i  rea.,  Jr.,4T.. 


orth  T.  I 
r%.  Bk." 


<t  Klntraton.  Ifl  N.T.SBI,  M 
les  or  Spotaylranla,  a 


Chew 

Va-Cas.aB.     

hlrajra  and  N,  W.  It.  R.  Oo,  .. 

*BIIl.l«. W 

Cblles.  Inre.aa  H.  4N.  187 jB 

"brlBllan  T,  Mlion,  U  Ired.  I M 

Inc.  Wll.  and  ZaassvlUe  B.  B.  O,  *, 

Ills,  13  0b1aSt.28& 3iil,  !• 

ItyT.  Hoile.  2  WrlKbt,  880 13 

.llyy  Tryon,  U  Casey,  401 lia.  111' 

CItr  ot    Brldaeport  y.   N.  T.  ud   S. 
Bayao  B.  B.  (jik,  It  Ooao.  ai|  |  A». 


TABLE  OF  OASES  OITED. 


DItoof  KoekMtM T.  Upwan, U  Wan. 


sr.aMo.i_ 

ClukT.  MkloDay.S  Hut.  IB..  

CUck  T.  Wwkiiw,UJur.|N.  a.UU... 
"■    ■      r.  fsrclTsl^  a  J  Ad.OSO 


CtomeDtT.  Hui.  udSt.  Jo.  B.  a.  Oo., 

11  Ho.  an II 

C3ammoiiaT.HftaiptoD,M  N.O.M....  U 
aiCordT.S]Dt»nlkiD,U  Vt.  aO,«B»-T,  U 

ailtoQ  *.  FoMsr,  108  llui.m K 

C1lDWinT.Tork,»IUe.ia7 SI 

OoughT.  Bond,  S  HrL  «  a  UO U 

Clubb  *.  HutaoD,  18  6.  B,  (N.  SJ  tU U 

CoUM  T.  BliMb,  1  Ciub.  SM a 

Cobia  T.  SUuTje  AlB.  TBI Ti 

Cookibott  T.  Bennett,  tT.  B.  TBB 01 

CodweU  T.gwui,8  Plok.»Hl L 

CocMT.  BwDUd,  ■  Ld.BaTiD.m...l)0,   I 
Colta  T.  Soo.  tor  BavlnsB,  St  Codd.  ITS..  » 

Oola  T.  Penr,  8  Cow.  SU 1. 

ODiaman  T.  Ihibbliu,  8  Ind.  lU 130,  71 

Coleman  t.  Pint  Nat.  Bk.  of  Blmln, 

S8N.  I. an e. 

Oolllntfwood  T.  Faoa,  1  Sid.  UB H 

CollliuT.Blantern.aWlla.su tt 

OolDmblaBrlds«,Oo.  T.Baldemau,  TW. 


AS.  IBB 

Colombua,  eto.,  T.  Troeaab,  IS  Am. 


Bk.  T. 


'k.T 


OommeraUl  Bk.  of  Bnffalo  t.  Sparrow, 

ll>eDio,0I 71 

OommluloDera,   am.,   t.   McDanlel,   T 


OommoovMltfa  i.  Cbapman,  IS  Hato. 

«.... « 

ODmaioDwaalth  t.  OdoiIv,  3  Paon.  Bt, 

sra V 

Commonwealth  r.  Cooket  at.,  8  Berg. 

*  >UwlB.Gn 7i 

-'- T.  CoDmbB,iUaiB.  «8», 


.uwaalth  T.  Ooopor,  6  Allan, 
jDWealtb  T.  Dowdlcan'i  Ball, 


W6,  » 
I,  lU 


wealth  T.  Ball,  3 PIok.Ese... 
—       JLolgh-M- 
ItOD,    2    i 


Commonwealth *. Leaob,  1  Maaa.  St.... 
Commonwoaltb  t.  Ubbey.  11  Meto.  M.. 
Commonweallh  T.  LltUeJobD,  K  MaM. 


Commonwealth  *.  Sorlulk,  &  Uaaa.  U6, 

431 ....  K 

OommonwealthT.Perkloa,!  Pick.  8SL 


OondarsMaT.aniltli,  41 
DoanoUy  T.  Boston,  L 


•:.V.?.m 


Csntlnpiila 


'.  Nat'l  : 


y.m... 


k.  of 

..ui,a 

BI 

- -  ,_. u 

Omk  F    ^Dii,.,  II  (.,,    IB BT,BB,« 

CiHihi- V  V,,,,,.  \,,;    lunk  of  Boston,  1 

■c. '!..■.""'-!  ,t.    s,„     liklot'BoitonVu 
.-.      ,     .\:      ;.     Ml.    ri„; n 

i.^^i>a  v. -Von- Uoaiuid  Cordage OoJOi 
Uaai.  GTS;  SAm.tW  IT8,U1,  EC 

oapar  t.  Hamilton  HTg  Oo„  14  AUaa 

(Mass.),  198... 

Oonper,  Inre.  SSVt.  1 


p.  Holbrook,  se  M.  7. 


....i,eit,in,i 

ler,US t 

i>io,is a 


:  md.isi 11 

j^.o,4£  CaLtSD.  so 

,v8.«(T  St 

n  K.O.tSS U 

»-■""■""■. 

,d.UOa.Ma....  K 

:;l8 « 

I  ~:  S  W.Bl.IU,  K 

,  .It s 

II  Ala.4B 41 

\-  H.4aa n 


D.  L,  and  Western  B.  B.  Oo.  v,  BnraoD, 


DeIIbt  t.  State,  10  Ind.  ESS  .. 
Dalr  T.  Uolted  Btatea,  It  ~  ' 
ble*-  ■"-'^  -  -  —-  ■ 


'.Weber.  18  Weeklj  Kan.  US    ..     1 
9  1.  CoBUworth,  1  P.  WUllama, 


DailtngtonV.  HoCoOla,  1  Leigh, SB  ... 
DavleaT,  Wllklnaon.  lOAd.  *B.M... 

Davla  v.Com'rs  uf  Foiartbe 

DavtiT.  Detroit,  etc..  ILB.  Co  .SOUel 


DeardortlT.  Foresmao.M  lDd.4Bl 

DeBowY.  People.  IDanh),  0,14....  IM, 
DeliHoh  T.  Baylle,  as  1*.  Ann.   TBI,      . 

Uelnversaev.  Nurrl».7  Johlls.S&8 

Delaware  Hank  r.  Jarrla,  XO  N.  T.  SH. . 
"   ■■■  Tweed,  8" '" 


I.  Leo  Da 


f.  Ul. . 


William's, »  Conn 

uelliiaiL  T.  Denaett,  41  N.  H.  DU ( 

DennlaOQ  1.  Ouobrlng,  4  Ban.  (Pann.) 

17.^ » 

De  PouUlr,  Suoossior  of,  U  La.  Ann. 

OT it 

De  Santos  T.  Taner.  IS  La.  Ann.  110,  Ula  U 

Dewltti.  Brlabaae,  ISN.  T.  MM 81 

DeWittT.  WalIoa,»N.Y.IVK>    BI 

Uasterv.  Halt,  18  Wall.  > 1 

-      '      T.  Snow,  U  Ouah.  BH It 

ntoUMufiU  onviia...  a 


TABLE  OF  CASES  CITED. 


IMokej  T.  UsMOtL  1  BhnlCT,  m I 

DtUT.Hurpbr.lUooreiH.SJlST tl 

DIIMt.  Rlnuar.  SOrMD^.  J.I.UD -.  tl 
DlinintokT.Lookwood,UWend.ia...  « 
DlDke*  V.   CommoQwaaltb,  E  Hurk, 

m St,    I 

DIctiiDora  V.  DuQOan  et  il.,  57N.T.  S7>; 

UAm.Ut t 

Dlplock  T.  BlukbuTD,  S  Camp.  41 1! 

DIz  T.  Cobb,  *  MaM.  BIS 

I>«bbliHT.8Uta.UObloSt.Ma » 

DDokMT.  Some*,  SEbiB.  Ch.  171 U 

podBeT.P«op]a,4NBb.  »,.  

DodsoT.  BMM,lZabr.  its..  .  a 

DoaT.ChlldraM,31T>ll.US B 

Do* T.  TaCn, GBim.  *  Aid. H4 U 

Dolu  Bx  pans,  T  atui.  wn a 

DoathatY.  Rliihan]a,agII«.8T» V 

DoaaldjOQ  t.  B.  B.  Oo.,  18  Iowa,  MO, 

181. a 

Doty  ▼.  WbltU(iW7,l  Boot,  no I 

DouJEhflrtT  T.  The  Commoowealth,  U 

pT>.  Smith,  m 

Dov  T.  SpunieT'a  ex'r, »  Ho.  3Sa (! 

DowllDS  T.  HIbbIdotoii,  t  IfsM-AW. 

US SI 

Doimi  T.  Lewli,  11  Cuah.  T> Sf 

DoTl*  T-  lUoouar,  L  B.  1  P.  U  BB.  .  .  IC 
DoTl*  T.  Ltdd,  eto.,  B.  A.  Oo-  OU  UaM. 

US),UAm.  481 « 

DrueT.Tbbervon.  tBip.MS.. B 

SnEaT.lutaball,SBaat,na » 

Drau^UUiT.  BuDtlns,  >  Irad.  10 S) 

aninj   NBW)iiBii,ie  Kau.BS U 

Da  Bala  r.  DaL  &  Hud.  Oanal  Oo,,  1 

Wand.*aB « 

DufauTT.  OzandeD.l  Moo.ft  B.  00....  SI 

DttffjTT-'PMple.IlN.r.Sn .41 

IhuuidT.  Bdirarda.SO  Barb.  MI...BST,  M 
Dukaand  Wife  T.  G.  W.  B.'  B.  Ck>.,  14 

Dp.  OaD   0.  P    SOB U 

DuDaran  T.  Flrnn,  118  Maaa.  SST Bl 

DuoowT.  Klrkpatriok,lS0.  ftB.  !<■,    I 

l>aiioan  t.  Pope,  4?  Oa.  4iS 81 

SaDOanT.UDrtiMl  ataMa,TPet.  486...  4< 

DaDootnbeT.  Prlndle  Uiowa,! 71 

Dona  T.  Snail,  IS  Maat.4gl 4i 

DuDD  T.   Buta,  8  Plke'a  Bep.  SB;  1 

Whan,  on « 

Dimn  «.  Waat.  S  B.  Honr.  S« C 

SaitM  T.  CItT  of  JaDcnllla  IB  Wla. 

TOO T( 

Djon'aHatate,a  W.^S.4sa 1 

brlandWUa*.  Tapper, 4STt.fn....  U 
Harl  of  Leloaater  t.  Walter,  8  Campbell 

m,lH.ft8.  »4 U 

■ari of  Lonadal* T.  ChnraliitBro.aa 

41. U 

Baater*.Wblta,UOhloSt.llB ■ 

BaatemB.  B.  Co.  t.  Beaediok  iChH, 

S8B m,  m 

BaatlndlaCo.T.  Beaabinaii,irM.,Jr., 

8BT U 

BaatmanT,Pluinar,mM.  B.  888 « 

Baton*.  BatoD.srroom,  KS E 

■dseoombe*.  Bodd,  B  Baat,  8H,  806  f  1 

Bnilth,S16,  BSD H 

■dlDboro  Aoademr  t.   Bobloaon,    1 

Wrl8bt,nO i 

Bdmundaoo  t.  Tba  Btats,  IT  Ala.  Va. 

Bkloa  T.  HsoUlah,  Ambler,  184 4! 

Bid  V.  Oncam,  aiCooslB 71 

SnTT.  CuDnliiBbani.llIela.lll U 

BIllottT.lDoe,ri>eO.,K.«Q.47t..tI,    { 

JUUottt.Parrr,  10  Allan,  8BB 11 

■Uloa  f.  rortv.lI>ana,  880 SO,  tl 


BIlla^Deaf  and  Dumb  Aarlnm,  BtH. 


r.  The  Btala,  Kind.  8 


VabTT.N<inb,UBaib.S48 I 

nirtax  r,  Buntar,  7  Orauoh,  888 31 

FUlowea  T.  Taylor,  Peak.  Ad.  Oaa.UI; 


,tOow. 

.._    Bk.  ». 


■  ft  Merh     Bk. 


i.  Co.. 


;.  ia.. 


tL.  B.,  so.  B.  88.  I 

(Tg.6J»,l 

•riaAWanaw  Ball 


B.  B.  Oa.,4 
HOHj.  wnaa  )  tv - H 

FarwellT.  Onmbrldge.ll  0TaT,4U El 

hulknar  *  r  r  do..  An.  41T:  4* 
Bari>.8M Ha.ie 

Frttal  T.  Ulddleaei  B.  B.,  lOS  Htm.  8B8 ; 
ISAm.  m H 

Feltham  t.  Ba(Cland,L.  I 

Pent  T.  Toledo,  Peoria  I 

warao.,Saill.84«:l4  Am.  18... 

Fentou  T.  dark,  U  Tt.  SBT < 

FintoD  T.  Hampton,  11  Koore'aP.  G. 

847 Ed 

Fematid>aIaTe,SB.  AM.  nT;  lOQB. 

(N.8.}3 BO 

FtokettT.  Durtiain,  lUHaaa.  IBB SO 

Filer  T.N.  7.  O.  B.  B.,  4BIt.  r.  47;  10 

nrebausbV.M^'iwiSSHbViii!!!!;!!::.'  41 
File  Dapanment  of  MUwaakla  r.  Hal- 

tenataln.  U  Wla.  IW n 

FlreniBii^Iai.  Co.  v.  UclOllaii,  SBAIo. 

UT.lBl m 

Flrat  Nat.  Baok  of  Ltoiut.  TheOoaaD 

Mat.  BaQk.UIAiii.m I 

Flrat  Praab.  Cburob  T.  Seoond  Freab. 

Ohunih.  iBrant.  818 « 

Flab  V.  Dodse,  4  Den.  gll, . . 


FIlob  T.  Am.  Popular  Lite  loa.  Co.,  IT 

Am.ST8;  CeM.  Y.fiST SI 

FlUwerald  t.  BtewarcS  7.  F.  ?inttb,S48,  II 
Ford  T.  FltohbuiK  H.  K.  Co.,  110  Maaa. 

SU;  U  Am.  BBS  380,  BTB,  SSI.  Bl 

FordT.  State.  IS  Ud.S14 T< 

Port  T.  Will lama,.Sl  How.  (D.  SJS8B...  <] 
Fomer  T.  Eallacher, 8 Sera,  ft  B  IBB...  Si 

FnraterT.Fbiatcr.-S  Bra.0.O.,ai7 U 

FonrthT.  Dar.ilUs.  888.     41 

FortTtb  T.  Uaror  {4B  Oa.  IIB),  IS  Am. 

Foitar  V.  Amaa,  1  Loir.  ftUI 


Voatw 


Baiik,lIllaM.in..  n   H 


TABLI  O;  OASES  OITBD. 


FtnAa  V.  namlna,  n  Kd.  tn Tat 

roirterT.nma^lW ,  laa 

fowlar  T.  Bcnilr.  V  Psdd.  Bt.m-.li 

Am   BH fA,  ms 

rorT.BrtchtOD  B.  B.  Oo,  13a  B.<\. 

8J^      87B 

Pleet  T.  Tooncm,  11  Wand,  ma .,  J>IS 

natohar  T.  Aiutln,  11  Tl.  MT M& 

PleUilwrT.  Onan,BB,  Mour.  138 U5 

nika  T.  BoMan  «  Albanf  B.  B.  Cb.,  S3 

N.  r   »Ui  ISAm.Hfi...  Kl,m,&77.  bw 

risiu,  Y.  Sod  Fniciclftco  at  iLB.B.(Xk^ 

Fraoklln  T.'TalmadKB.  S  Joniil.'M'.!'i86-iei 
>'ruier  t.  Penu  K.  Cu.,  38  Pann.  St.  IM,  A78 
rredrlDk  T.  Tbe  aialB,  3  W.  V«.l»....  118 

Treefoan  ».  Aiild,  «  N,  Y    U. 6M 

Pr«einiii'aAppe&L.£5P  P.SmlthiSt.  .  US 

FrT«.TuckBt,aUsna.3S... 8BI 

Kullefur,  Brown,  11  Mcto.  mO 65 

Fuller  I.  DeaD.il  Ala.  &S(  ,, UT 

FulioD  T.  MatheTt.  15Jnhni.4n 9n 

Pui.k  t.  BrlKalill.  1  Dnly.LtaT. --     SO 

Futolvftll  T  Coombes.  t>  UUn.  S  Or. 
7K .    Si 

flajia  T.  miL  48  But).  M 71 

eUnai  T.  C£eir,  S  How.  n* 3t» 

UalnaiT   HanD«D,14How.  6U .  Mi 

Qall^tiar  T.  npar,  U  a  B.  (H.  8.)  K». 

MS  57a,  Ml 

(HllomTT.  aHirtDn.lOBlali  U(    .      Itl 

flandoUo  T.  BUM,  U  OUo  St.  lU 770 

Garnoiu  T.  KaUbt,  a  D.  A  B.  8tt MH 

Ouhhtt.  Boaan,lTN.  T.Ua  ........  6St 

Oarr  t.  LouliTllla  Bk.  Oo.,  11    Buab 

(Kt.KIBO 219 

fiarnrd  t.  Haddao,  IT  P.  f.  Bmlth,  s: : 

SAiD.tU n 

OanhT.  CBiDpball,101Io.  IM 490 

flaaooDada  OoUDty  t.  Baodan,  «  Mo. 

MB Ml,  m 

gault  T.  Jaokaoii,BOa.Ua eso 

Sautred,  Adm'r,  t.  BBarton,  I«w  Bap. 

*c.F.iTi rr ST! 

OanrdT.  Paopla,8Soui.  MB TGd 

GantiaD  Bk.  t.  Duuo-aUo.  7> tas 

SarwiBT.  aittvrlr.WN.  r.sit...  «10.  an 

QlbboasT.  Oaden,B  Wheat.  lU aer 

Olbbar.  Crombla,SO.  B.  (B«.)«h  Sar. 

Slbaon  t.  OommoowMllli,  S  Ta.  Oas. 

Ul 73 

OlbBODT.  CulTW.lTWand.aH an 

OllMOO  T.  Krie  Bt.  Oo..  n  Am.  Bap.  KI3,  T 
QIUoD  *.  Fao.  B.  U.  Oo^  U  Ho.  lit :  1 

AiD.491 3W 

OlbaoD  T.  PutM,  >  Dar.  «  Ba*.  OD. . . .  3U2 

eil«aT.Gn>t«r.eBllcb(N.8,l,*n IBS 

OIUUmT.  B«ddQak.Tlrad.a« (»l 

auUs  T  Pa.  B.  B.  On.,  S  Am.  L.  Bas. 

TM .™.  fflJ 

Gllman  *.  Baatam  B.  B.  Co., 10  Ail«ii 

(MBaa.),E38 Ml' 

Oilman  T.  Healy.U  Ms.  UO. lOB 

GlTena  i.  Oaldar,  Dan.  ITl. «ei 

QufouT.  KiiBpii,aPBi8B,n ess 

Ooddard  T.lferobaiita'  Baak,i  H.T. 

HI .  SM 

Oompan  t.  Booheater,  8  P.  F.  Soiltti, 

IM. It 

eoDoh   t.  Aaaoa.  far  RaUaf  nt  A«ed 

Fanialaa,  lOa  Maw.  HS £.«.■ 

eood  T.  Janaa.aHo.8at i.H 

Ooodall  T.  Harrington,  S  T.  ft  a  S15  ,  :J(> 
6«>d**ll  T.  Stloaoa,  T  BlaoU.  UB. .  m: 

Ooodwln  T.  Lonton,  1  Ad  *  K  ta  (SB  B. 

a  m «■' 

Toi-XXL— a 


Oora<.l}lbaon,13M.«W.«B n 

OoCobed'aCaae,  aOltrHaUBae-K.   ...  Ml 

Gouvunieur  v.  Lrnoh.  t  PaUs,  lOD M 

QrsTit  I.  Counar,  «  Barb.  Ul, M 

Gr»[ii  c,  Brla  (Ug  Pbqd.  Bt.  tiO),  8  AM. 

K2   im 

Oraut  V.  FasBQ,  4  BaaC,  18B M 

Oruiiii   Sbaw.ia  Hau.su SU 

(irariMiKm  *.  Uawlar,  Hob.  B.iat,  KB..  Til 
QraTPB7.Tuiiker.10B.ftlf.  (HIat.)*..  801 

Uray  V.  Wllaun.  4  Watta,  U Bl 

Orsal   EmI.    K.  W.  *.  Tumar  L.  B,  8 

Cti.Ai,p.IM m 

Qreen  v  Cresaweli,  10  Ad.  ft  Bl.  41^  Ul.t8l 
Oreeov.  Ursvea.  lOous.  (Hleh.)  Vl....  1» 

OreeiiT.  Sh«nlierd,  S  Allan,  MS 4U 

UreenT.Wejler.311(laa.«8B TIT 

Groenvlllev.  Kliu,ta  Ho.  477 KM 

Orar  V   Ohio  auJ  PaDD.  B.  &  Od.,1 

Grant.  4ti     IB 

QrlfflthPT.  Teettien,UO.  B*U SBT 

Orlitle  V.  Fr,i.t,  ;i  r.  ft  P.  812  ...  LlSft  181 
Omvcr  Ji  Baker  t.  QlntoD.  B  ZTst.  Bmuk 

HfiK.SL;   U8 

Ouentherv,TlieE>«ople.MM.  Y.IOD..     M 

Guera^eri.  Htkla.sSvt.  SH W 

OuLacupr   Woul>rlaa,SMoLaui,I81...  nt 

Haekeu  t.    Mlddleaax   KCt-  Oo.,  101 

HadWv.  Bhaw^8a'mVni'.'.V.'.'.'.r'."".'.  180 
Ua^ar  v.  Buparrlaor*  of  Tolo,  4T  Oal. 

at «Bt 

HaiioodT.  HarleT.SBtob.  Law,  8M....  ttB 

UaTrieav.  Balnss,S  Vem.  441 HB 

Hall  >.  Dean,  UJotana.  IDS. an 

Hullv.  Pattennn,  IP.  r.  8mttli,MB...    48 

llallT,  WrlgbuBl,  B.  ftH.T4« S4 

llanllitetlT.  StBtfl,18  H.  H.  884..„.^.  in 
HamlHun  t.  U. T.  C.  B.  B.  U  M.  T. 

HamiitoiiVVThird' ATi'BB.'CJii.'/S 

HiLIc^'JFiirf.'(iiHi.V»i'."i'"i:  MI 

HsiL  sDd  8t.  Joa.  B.  B.  Co.  r.  Harlan 

Co.,  3U  Ha  an --  «B 

Hand  y.  Vt.  and  Canada  B.  B.  Oo.  8S    _ 

Vl.  473 ST9.B80 

Hflnotar  Hallroad  Oo.  t.  Coyle.  (  P.  F. 

Hannu  v.  Oowl'nii''liLanii.M8 m 

Hhdx'II   t.  amvthh  bt  B.  0.  L.  731 IB 

Uurd-iLittle  i.  S.  7.  B.  B.  Oo.,4  BoHat. 

&   N.UT 1» 

HiirilliiiiT.  Handr,  UWhaaLUB H 

Hardlue  T.  Wheacon U 

H.irdy  >     HaKeuoa,  T  JDDaa,EaT IBB 

Hiirfl  V   Hfde,  18  Ad.  ft  B.  8W  (Tl  B.  0. 

HBr'Kerv.DemBnt.'Bmii.'T! !:!!:;;"'.'.:  UB 

llnr|..wy.  Thumas,  IflPlok.aB «« 

Haniian  t,  Tba  CommoDwealtb.  U  & 

i   K,8»,,. 88.    n 

Harper  T   Indlanspolla  and  8t.  IjOuU 

K    K-0O..47  Mo.  SBTj  i  Am.  BtB W] 

Karrlft  V.  RrdlQK,  >  U    ft  W.  80 » 

Hart  I.  Uurnett,  It  Cal.  BOT aSB 

HiLTiiv.  Uiirroer.BWend.  4<R B* 

Unrtv    Mndaer,  11  N.  H.  xBB 180 

HiirtniKii  V.  Keyatone  In*.  Ca,  n  Pann. 

H?.9Llr..-  ^i'Lombidii.'lSHe.'iu.'.V.....  4M 

llM)<il«  V.  DePeyatar,  SOal.  190 4N 

llaiitllilouT.  AuBLlQ,  47  Cat.  881 DM 

Hiiv~,-.iiakT.  Sli>e,28Penn.8t.S88  . .  OBt 
lliwkiiM'    Appeal   from    FrobaM,    St 

■■ MS BBI 

il.y.i^'c.    V.   SmllbbU   Huf.   OB,  » 


TABLE  OF  CASES  CITED. 


BaadT.  ProflduiMlM.  Oo.,10niioh, 


HetaerT.  VuidolKb. ' 

BalDe  *.  LeiM  Oomn,  U  WaU.  168.  ..  »> 
"-'—'-'■-    "■ —  IDUy.n 197 


18lDd.  in.  __ 

HamplerT,  Bobneldar, IT  Mo.  MS sar 

Hnm^tV^T.  WatUDs.eAtk.81T IBS 

HeurTT.  Floe,  »Aik.  117 » 


r.PlsoIit,S  C.  AM.  3U '..  

:  T.  BrMtan.  1  Hw.  (Dot.)  M 


Hloka  T.  Hloks.  B  Atk.^1 IM 

HUxliwT.  Moore,  U  N.  7.  U7 — 

HIsKliim T.  fisnior. SU.kW.fSt 

HkutlaB  T.  WsisrvUat  Turoplk*  Oq.,  46 

NTT.M:  TAm.aa 

HUlT.  WeWou,  8  Karr'i  N.  B.  1 

HUton  T.  Earl  of  OnuiTlUa,  K  Q.  B.  701, 
Hilton  T.  Lortl  Gnuivllle,  G  Ad.  *  Bl. 

S.flJTM M,    SO 
klBTT.  KralU,  A8N.  T.  IBS      m 

Binds  T  CtuunbarilD,  ■H.H.UE S88 

HIakla'a  I.aaaa«  t.  Shidden, »  Swan.  40.  ni 
Kt3 
BolImaDT.BtDaIna.OD..  SM.  Y.MC..  MB 
HoBna^BT.  N.T.  O.  *  B.  B.K.  &  Co., 

U  nTT.  808 BTS 

HoldeDT.  JamsB.llMau.4iXI Baa 

UollldarT  Feoiit«,BOIll.m 488 

Bollidar  T.  St.  Looaarda,  11  0.  R  (N. 


iwar  T.  Cambr,  BE  H.  U.  6S1  . . 


HolmeB' Casfl,  £  Uaw.  SSe 7«5 

Holmea  T.  Clarka,  B  HUrl.JtH  34B a»l 

Holiaesr.  Kolghtg.  Ifl  N.  B.  HE 882 

Holmea  T.  N.  B.   U.  Co..  Law  Bap.  (1 

Biub.)264 - 8T7 

Bolmm  T.  WakaDeld.  12  AlIeD.IW  ....  80S 

Holt  T.  EiperJeDue.iBaa.. IIS ...270 

Holt*.OreeD.l3  P.  P.Bmlth.  tgs...  .  82 
Hooker  v.  Eade  Bk,  of  itoo beater,  80  M. 

T.8T 88 

Bori>aob  r.  any.  8  Watta,  «7    ge 

Hum  T.  AnBlo-Australlan  Aaaut.  Co., 

Jo  L.J.(S7e.).C^l.6■■ 


,ta.65).. 


ll,  28  P.  F.  Bmltb,  48, 


..  487 


y,  4  Said. 871.. 


Hortou  y.  McCaity,  __    ._. 

BotallDS  T.  CaniTan.  48  Cal.  All 
Hover  V.  HcibsoD,  Bl  Ma.  151. 
Hover  T.  Hobaon.  U  Me.  £M. 
Boward  loa.  Co.  T.  Halier,  1 S 

Howell  T.  FouotatD.S  Keller 

Bowelli  T.  Laodore,ato- Steal  Oo.,  L. 

B.,10  Q.  aai 580,  ESI 

Hort».  Adea,a  Lana.  118  " 

Bubbard  V.  Beldan,  I  Wll 

lubbard  t.  Moore,  24  La.  Ai 


.  G4T 


r.  Borden,  S  Whart.  91 

HuberT.Haber-aAdiii'Ta.lDOhlo,Sn..  Ul 
HudglD  T.   BuddD'B  "^^         -   -'-      - 

QtattaX) 

HudaoDT.  Eevatt 

BullT.  Uacer.l  Abb.  D.  B.OT.., 


..'dH,aSE 


'sa^r. 


iiAd.*a.(ir. 


8.)' 

Junt.... 

Burt  T.  State, KM 

Buaer.  HoQuada,!!!  Ho.aSB _. 

HutohlonT.  )fliier,4aH.  y.lIB 8H 

HuHaoiebT.AIbroJB  H.  T.  18 681 

Burett  T.  Pha  and  Bead.  B.  B.  Ou.,  11 

HaiTla,nB M 

Hrdev.  Tanaer.l  Bub.  T) « 

lodermaurr.  Damaa,!.  B.,  10.  P.ITl,  (U 
Indiana  OBatc«l  H,  W.  Ck).  v.  Potta,7 


Ingalla  *.  Moisati,  8  Said,  m  . . . 
In&abilanta,  ato.  t.  Bell.  8  Mato 
iDhatdtanla,  a'to.  1    " 


Inman  t.  Foater,  8  WeDd.  80*... 
Eni.  Co.v.  Marr,iaWrlBht.m.. 


r.  WUer.  UVt.  BT4... 


irood,B8N.  O.  m... 

*■■"■      t.45T... 


Jenkloa  t.  Oontlnental  loaur.  Co.,  U 

How,  Pr.er SI 

Jbbmt.  State,  XS  MIm.  100 a 

Jewell  T,  CoiDiDODwaalth,  10  Hania. 

91,1C« 

JobnsoDV.  Baker.  IB  ft  Aid.  «0..  S80,  « 
.... CoUlQs,118  Ma«8.88B M 


■raaltb,  U  E 


JobDaoDT.  Diekson,  25  H 


JabDKiDr.  Oirllby.S  P  Wna.xn 

Jordan  V.  State.  &  Oa.  BU 

JordlDT.Cruinp,  8  M.  *  W.  TO 

Junes  T.  AndoTer,  lOAlleD,  IS. 

JuneaT.  ButoblDBon,  ISAla.  m 

Junes  T.  Letcbar,  IS  B.  Moor.  388 

JdoeaT.  Ferk1us.Sfi.  Moor.  tSi 

Jonea  *.  Klae,  18  Plok.  440,  4*2.  ...    tm 

Joneav.  ahonar.l  Keller,  2M- 

Janes  T.  State,  U  Taxaa,  IBS 

Jonaa  T.  Watner,  IS  P.  F.  Smlcb,  1» 

5  Am.SBG fi8,W,81 

JoDM  *  WUa  T.  Obencbaln  at    '     " 

Oratt.  MB,  881 

Karle  T.  K.  C.  St  Jo.  *  B.  B.  B. 

1TB -   - 

Kayaer  T.  BrsmeD,  HMo.  BH. 


811,8] 


T.  Farrell.  2S  Conn.  SIT .11 

HU|u,LiaMaBB.»H;UAm.SD,  S 
N^"\n.T'     "■■  ■]    Wi 11 


Kefr''?.Loomo'[r» 
Kelr  T,  Lamiu.i. 
Kekewloht.  Mam 
Keller*.  Noiutu. 
Kellon  V.  Chliin 
Co.,18  WI-.  i'-l, 
Eelloggl.   Miillri   iirj  aio.   hhu,  u  lao. 

KeUrVrdtrot'iniwuu*;  uwii-'oL  u 
KaUTT.  cnpo,iiiH.T.ai 1 


r.Lj>s.i»,ai 


TABLE  OF  OASES  OITED. 


Kelt. 
Kan^deT.I 


KlbbT  T.  f^ak«r.  1  A,  b..  nana,  «i...  t 
•RMmti    Canoa,4MoorSLP.0.<B...  D 

KlUbr  T.  VllllBHA  6  B,  *  A.  gift 7 

Klmt«l,lDre,  e  BlaUtif.  JK I 

XlmbcilTT.  HeDdenOD.nUd.EU...  I 
ElmbrouxhT.  Hltohell.  1  HudifiW....  t 

KlDcadaT.  Hoire,  10  Him.  KB 1 

Klooald  T.  Baton,  38  Mmw.  IW 1 

KlDRT.  Almon.  wmiii>t.S43.n> t 

Klae  T.    KeDirnrthf.  1  Born.  A  CrSH. 

Kldsaley  T.  Become  i  B^.  isV.  ....  I 
KlDnlsTv.  Mlwiouri  Flra  Co..  14  Mo. 

tss. ) 

RIooitoQ  Back  t.  SlUn«s,  U  N.  T. 

KitBjT.'iiiaii^YYeTi'.aaV"/. /.'.'.'.'.'.'.  1 

KlalD'i  Case.  1  How.  E7T ( 

Klock*.  People,B  Park.  Cr.  C.  B7B....  '. 

KnappT.  WaTlaoe.tl  N.T.  tn 1 

Kneaav.  PItJer.£S.  &K.  StB  1 

Knight  T.  Bean,  B  ShaplBT,  B3« 

KnottT.  CunalDKbam.eSneed.SlO....  1 
KuDzlerv.  KobaiiB.  6  Hill,  417 i 

Udd*.  New  .Bedford  R.  B-OO-SJAm. 


CoUDty  BaukT. 

.  ..deBTer.'K 

.■-  Albrlglii,*8 

UngdoriT.  Duel,  S  Wend.  80 ( 

UuKdOQT.  WallJB.  LuCw.  UT < 

Lanrford  T.  GaMoyoe,  11  Vm.SSS 1 

LantnuuT.  Uortoii,  1  Hare,  MS  J 

L*.aTng1    S   T.C.  R.a   Co  ,iaif.  T. 

tai :  10  Am.  4i; bie,  sts,  gtb,  tso.  i 

LaKueT.OIIkfK>tl,4BBrT.BTS..   ..    26, 
■ "      mi,  JCaaor.SlO,  80a..81, 


.m.tU... 


r.Fa^XU.  T.aBS,. 


Lawtou*.  Salmcin,  IE.  Bl.  isi S 

LeaT.  Cltr  ol  Philadelphia,  1  Weekly 

Sotta.m;IBheg  Inl.  m i: 

LealT.  Qibba,4C.  JkP.  tae ^ 

L«ake  T.  Com-ra  ol  Richmond,  04  N.  C. 


leotiBfd  T    Leonard,  14  I'lck   2^.. 


Jll/T,  WaagDiu  .    .  _      _  

ifiColU  T.  BuCkmaal«r,  ffiV[.«5S..8t, 
UdUt    Ibompftan,lHead.4fie....  M,  4 

Jatiy  V.  O'Brien,  4  Wnia,  141      

■IrliuatoDT.  Vaalnno.  B  John 
ioydT.  Howard,  1  Bnn^  L.  41 


r.  Weat  BrBoohB 


&  1^  «n, 4 


LoesnT  Plummer.TON  O.  » M 

Loss  r.  Mafor,  4S  Md.  SB M 

LoTI^T   Broiiataer.  fi  WatU,  489 Ill 

LoomlsT    RdBsnon.  18  Wend.  410 M 

I^rd  Toicnieiiil  v.  WlndhaiD,   t  VM^ 

Sr_li  ISVea.er..  ISS IM 

Lorrleon  v.  Peoria  It.  R.  Co . ,  77  111.  ll.  HI 

LoudeoT.  Blrthe.4HaiTl»,Ml « 

Louisiana  Slale  LoUei?  T.  RIofaouX,  B 

Am.  ina;lSLa.  AnD.  T43 in 

Louisville  1.  Mevla,  18  Am.  IB ;  10  Bulb, 

US •« 

I«TeJor  T.  Murray,  S  Wall,  1 tlMlT 

Loieltr.  Adams,  SWehd.BSO 4W 

LoTBCtT.8alem,et<i..R.R.Co..»All«i.  „ 

55T «M 

Low  T.  R.  B.  Oo.,  4B  K.  H.  a  Badl«r) 

3J5 a 

LofdT.  EmenoD,!  Ad.  *  ffl.  lU UN 

LoTd  V.  Ilaiin.  k  Bt.  Joe  R.  B.  Co.,  SI 

Mo   509 TO 

Luuaa  V  ChamberltlD,  B  B  Moor,  lilt  W 
Lucas  T    T.  AN.B.  R.  R.  Co.,  t  Qnj, 

Luke  T.  State.UAJa'.'BdV'zo'AiiiVlMi:'.  WT 
LukebarL  i.  ByerlT,  3P.  F.  Smith,  4U,  111 

Luly  Y  People,  21  III.  1TB Ml 

Lyndon  V.  Qorbam,  lOall.  80T 411 

Lyno  Cti    ±  State,  ato.,  t.  FanU,  II 

lio   raiUAm   388 W 

Lyonr.  lluntlnKdonBaDk,12S.<kB.n,  M 
Lyons  V.  .Hanln,  6  Ad.*  Bl.  bU m 

Had.  &  Ind.  Plank  R.  Co.  v.  SteTNU, 

lOInd    1 H» 

Had    K  R.CO.  T.  Barber,  S  Ohio  SL  ML  m 

Miwee  V.  Scott,  flCuab.  148 IM 

Malii>ue  V.   lUoobeater  A  Law  B.  R. 

Corp m 

Muli  V.  Lu[d,38  N.  7.381... Ml 

UhIofip  v.  Hathaway T 

Uali.i.e  V.  Uawlev,  4aCal.  408 HI 

UiilLble  V.   HotchVlaa.  SB  Conn.  M)lt 

Am  au jnm 

.UHDvllle  V.  Clereland,  etc.,  H.  R.  Oo.. 

uobio  8t.  U7 an 

Uhp«jv   Weeks,   4 Wend. dfie IIT 

Mnrlne  Nal    Bank  T    Nat.  City  BMlk, 

,WN    V    87:17  Am.  aO& Sit 

MarkhnmT.  HuDDluutt,  43  08 Ml 

Man.Eiay  T.  Old  Coluny  R.  B.  Co.,  UH 

Mn.ta    l53;8Ain.80ft U* 

UuniLull  V.  Stewart.  31!  Bus- L.  A  U- 1.  in 
»iirtln    V     Payne,    BlRe.   Lead.    Cia. 

T.irli.  im. Ml 

Mary  .larkson'i  Caee.  1  LswIn.iTO WT 

Miiry  NiPi^rood'a  Caae.l  Eaat'a  P.  CWI.  IN 

Mu-^itpyv    Daviea,  2VBB..Jr.,3l7 Wl 

Mas..>ui(ui  V.  HolBQber,  4BH0.87 401 

Mj,[j.,i.i  V    Uuok.&Covc,  m Ill 

Matili.H-.ieny.UoMahon.BaH  J.I..na,  » 
!iUlUit'>%dT.  Baiter,  L.B.  8  Bioh.UB,  Bi 
Maurerv  Mttcb«ll,flW.  AiS.Sg,  Tt.--- HI 
MaiwsU  V   Seymour,  FftDQln  4  Co..  10 

MnVnr  V.  lielii'iiuVRi  iJVs' m' .*.'.'.' «b^  Ml 
Miijiirv    HarwD0d,BAm,181;   8«  Jld. 

MnUr  or  Albany  V.'diiniiffVa'N.'T.'ii'il  Ul 
McAvoy  V.  Medina.  U  Allen  iMua.)548,  IW 
Mollromn  1.  QoieTnor  et  al.  HPort.  O,  IN 

HolkrO^  v.BMte,  340a.aS ■■■' 1^ 

HuCanJIeHV.  BnBle,lP.  F.amllh.aOl     4S 

Mi:U,u^liyv.BleTlna.  (Terg.l»& JM 

MdCnultiy  T.  Doited  States,  1  Horrla, 

4S« TU 

Uc'Clury  T.   LoweU  (44  Vt.  US)  8  Am. 

3M M 

llaCleUaudT.SatlU>,IJoDaa.aaa « 


TABLE  OF  OASES  CITED. 


HoOlurB^  Appsal,  B  T.  T.  Bmlth.  S 


McDnnlelT.  SUte,  1  B.  A  H   401 t 

HaDermottT.  Donezsn.  U  Ho.  SS < 

HoDulTea  t.  rorllanfl  A  R,  H.  B.  U  S. 

H.  130. t 

HcaBTock  T.  Woodllat,  £0  How.  (IT.  B.) 


L.  4U... 


I,  ITei. 


MeKeoknle  ..  

MolAURfaJlD  V  State. 
HoLauBbllD  T.  Walte 
XoJjeoAi.  MoCaIt.3. 
MoMahon  V.  Allen.  2 

HoMbhust.  Crluke 
■IcSleelli 


Y.l,4«..; 


K.  Co.,  20  Bui).  (R. 


r.  Thorn 


„Jon.S3Vt  M » 

wVallevMlnliiBCo.  t.  Doddfct 
...    .   /       ™-  .iT»i» 

Hachanloa'BukT.BBQkof'CoVunibiK.  ~ 

B  Whe»t.  SB7 1 

Hsab&nLui'  Bulk  T.  Bobaun)burg,S8Ho. 

Meeker  Tlci«hora,*«'»."Y '.*»«;!!':;; 

Mellon  1.  Sbav.  1  B.  «  S  m    S 

Met>dB«T.auedalla.2J.  &  U.  2W..lia,  I 
HengesT,  Frlok.  13  Am.  781;  78  Peon. 

St   m S 

HerohanM'    Bank  T.    Slate   Bank,    10 


r.EWriiiit.'aBT 
Io>*.ICr.  B  )5C 


Miller  r.CralK.  36  III.  JOB. ; 

Miller  T.   FlQlef.  1^  Am.  SOS;  iBMlob. 

W8 I 

Miller  T.   Qett^Bburgb  Bank,  8  Wut*, 

Miller  V.n".'  Y.'  *Eria  iC'  B.'  OJ!  h  Baib. 


.2Ezah.W7,Bai..Sl.    B8 


MoountiiB  V,  Dent,  10  Klch    Law,  IBS.. 
Moiiiiwiii- V.  TIduombe,  iVero.MB.... 

UaatsomerT  *.  Dorloa.  7  N.  H.  415 

U'toij T.aM^.V ita.K;  tSAla.lU.. 


F.  Titohbuiv,  B.  B.  Oo..4flf«r, 


n » 

..•AM 


IS..., 


BJorriev.  Miller,  Uurr 

HorrlB  T.  State,  1  Blaokf.  37 

Morrison  ¥.  Currie.  4  t 

Morrison  V.  MoDo:iftld,_.  _. —  .___..  _ 

Morrow  T.  Wood,  Am.  Law  BaKirlloT,, 

1874 M»,W 

Morton  T.  McCut;.  a  Me.  3M « 

Moss  V.  Kiddle a 

Mount  T.  The  3taCo,t 

Is,  10  I 

rlak,  B  Hinli,  HT, 
:;n,.  aate,  p.S..  IML  I 
Ohio  Bt.  U 


4  V.  Kirk 


ti  iMot  Work*  u  aVi! 


I,  of  N.  7.  In  ■ 


Mullen  ' 
Munn  *. 


Murpbf  T.  Bmlth,  10  C.  B.  (N.  EU  tBI, 

8K1    BTa.ljiMO,B 

HurijTT    Blatobtord,!  WeniLHi..,..  V 
MumTr.Car1in.ffrlll.iS« I 

MurtMbsCaae.l        ■    ~ 
MiH.Tirelna.  C- 

Muzif  •  Btaattu 
Myers  T.Davis, 
Mjera  i.  Gem  mi 


Nat.  Park  Bk.  <r.  KInth  NU.  BK..«  H. 

i;.77;7  Am.alO O* 

NealT    Enlng.l  Ksp.  fll .t-ji---  *5 

Neunbsm  t   Stevooson.  10  0.  B.  U....  US 
New  Eng.  Bi.  Co.  v.  Maine  Ceatl  B.  B.  ^ 

Co..fi7  Me.  198 Ml 

New  Lamp  Cblmnev  Co     V.   Anaonla 

Braes  sod  Copper  6i..  Bl  N.  S.OH....  tU 

Newtonv   BenVi^  1  Bro   C.  0.  «• 1» 

NawYurktitaLeUar.liu.Co.T.Pn>too.   _ 

Ins.  Co.,  1  Story.  4.M -■ «■ 

Nli^bolaoDV.  Cbapmaa.  3  H.  SlMkM.    _ 

ZM W 

Nlckerson  r.  Bbeldon,  B£  111.  99 Og 

Nlell  V.  Morley.  »   Vb»b_»,  478 M 

NliooT   PHnnr.8N.T.8a8....ii......  i» 

NobleT.  Peebles.  188   &B.Sl«,a^..  M 
Nonbcoste  T.  Baobslder,  U  MaM-M..  Ut 

Northoote  *.  baccbelder. M 

Nortblaeton,  Kx  parte.  1  Alft.  M.  Om. 
Nortoiiv.Baboockis'Mito'.'oi''..".'.;'.  W 
NoyeeT.Bmnb.29Vl.  60 U» 

O-Coiioell  T.   LewlstoD  iW  H«.  Mk  » 

Am.   STB !i •** 

OddlBT   Not. City  Uk.,tflN.y.1«H 

Am.  1», W 

O'HklillQ  v.Dea.lBpeooer.O  ....IU,M 

Oloott  T.  Lilly,  4  Jobna   107 M 

OrmoDdBaT.Hallaud.BI.  BLAH.  Villi 

OHburn  >.  Moncure.  3  Wend.  ITO «l 

OsbuniT.Staloy,  UAm.SlOiBW.  ▼•. 

86 TH 


FaoUo  B.  B.  T.  OOTernor,  S  Mo.  Ml  . 


TABLE  OF  CASES  CITED. 


hd«>tt*.  LawranM-lOPdn... 

numar  v.  CbulotM  a.  B.  Gb.,  ■  B.  0. 

(M   OCaOj  M  Am.TH> .. 

Pmlmw  T.  Rlehudi,  1  Bdk.  L.  A  Bq. 

hImsTT.  irebnon,'  t  Budf.  Blip'.  GC. 

tU 

niwban)  t.  Toano^St  H.  J.  U —  ns, 

FudMT   TuiAuEeii,SBub.lKM..8U,  BT 

PstfcarT.  Oom.,  R  Ppdo.  8»  BB "" 

PukarT.  FtKiM,  18  Weed,  BU 

Paikhont  T.  TkB  CortluKL  I<  Johti*. 

U 

PmrksT.8UM.B  Oblo  Bt.  BB 

Potoiu  t.  Brlddook.  1  VsTD.  MM. ..  KT, 

PutrldoT.  Maaaar.  U  Ornr*  UO 

Palanon  T.Wallaaa,  1  Maoq.  (B.OJ  Ara. 

Cta.TM.   .     7W», 

FatUaoDT.  Hull,  S  Cow.  T4T 

PattanoD  *.  Pltuburffb,  ato^  B.  B.  Co., 

UAai.41S 

Patloo  T.  ffliioD,  10  Oaaar.na 

Pwil  T  WItman.  8  T.  *  B.  4M 

PawUoKT.  DDl(adBtataa,iCr.  US 

FenlKidy  V.  Suhool  C»m .  of  Doatoo,  lU 

Mua.  383    .     

Poaoook  T.  Terry,  8  0».  131 

PearlT.  McDowiIl.3J  J    Msnh.  Oir-l 

Felimui  y.  nan.' JB^n-'sfe' '.'.'. '.'.'.'.'.'.'.'. 

PemblBT.  Clifford.  S  McCord,  U 

PennockT.  CUS.Z3  How,  (C.  BJU7... 
raan.   R.    R.   Co.   r.   Coaiier,  ■  P.  W. 

Smltb,  mt 

Peon     It.    H.   Cn.  v.    Karr.  U  P.  P. 

Smltb,  3»i  1  Am.  UI lOUUM, 

Penn.  K.  K.  Co.  t.  PenoiMk.  1  P-  P. 

Brntlb,  Ui      

FaDa.U.R   Co.   c.  StrsDabuhSP.  P. 

amltti.WI) 

PenUt.  Suaton.lO  Wend.  ZTI 

Paoplg  V.  Anclerson,  U  Jubui.  M 

Pwplev.  AlBnieJa.:5rt  Tal.  ii5* 

KSp'''i."-'"  -.'*'!"■'■  '.".'. ;.,r,'M"s:'Y. 

Pe.ll.;.-  .  i. "'.'.".'.'.'. 

People  y    t  rt.ata.,11 

cu.ios. 

PaoplaT.  BcatwlctcEON.  Y.  US...  US, 

PaoplBT.  Buidao.S  Barb,  tn . 

PaopJa  T.  Biuler,  U  Oal.  lU 

Pao^aT.  CaaipbaU,40Oal.Ui 

P»ple  T.  Oaabonii,  IS  Joboa.  ago 

Pa<WlaT.  CollliUiTJotaDi.  US 

Paople  T.  OommlMlaDan.  tS  An.  tU  i 

M  S.  T.ffl* 

Paopla  T.  Common  OoudoII  of  Datralt, 

IHMob.  aS:  Ifi.'m.lU.. «1. . 

People  T.  Cook,  14  Barb.  aO-HR 

Paopla  T.Oottanl,  IS  Joboa.  lU 

Paopla  T.  DeTlIn,  BM  Y.  MN TK,  ' 

People  T.  DolaD,  B  Oal.  GTS 

Paopla  T.  Eddr,  18  lU.  8» ;  tSAm.  Ma 

US. 708,' 

Prople  T.  Ollmour,  4  CaL  aTB 

People  ex  ral.  t.  BaTemere'',  1 T.  A  O. 

Paople  T.  HumphrariTIohiki.  814 

Pewle  T.  Hnriburt,  H  Ulob.  eijSAB. 

Paople.  Jaokaoii^SBvb.  or 

PeoplaT  Leamed.fi  Hud.OI..  I 

Paople  *.  lAwrsnoe,  8S  Barb.  178 

Fa'jplaT  LockwooS,  SOaL»S 

Paindeir,  Haaalnc,  SOow.  MI 

People  T.  Itoniula,  IS  Oal.  Sa ' 

rwplaT.Haror  of  AooUth.  t  H.  T. 


I.  Hajror  of  Cbloago,  Bl  lU.  IT; 
•t  Ml.  McCinVm  T.'HJtlJh  K'nt 

n 

v.McCiei-Ty-MCal.4^...    «4  H 

I.  Mi^DonaJd,  B  Mtoh,  ISO    II 

V  McOareen,  17  Wend.  400 U 

r.HnTTlion.  I  Parker,  «2S K 


c.  0]w«tl,3SCBl.  4M 

1.  Farker,  ISAm.  flS* 

1-.  Perkins,  I  Wend.  81... 
^.  Perry.  HAbb.  Pr.  (N.B.) 


Cal.Bfl „ 

Franoleoo.SSCal.lH....  SI 
Fr&aclicD  Bar.  UolOD,!! 


r.  Supervisor,  eta..  SN.  T.  ttt..  TU 

I.  Webb,3gCal.4n ,  HI,  Hi 

V.  State,  m  lad.  3B8    . .  4M.UT,  Ml 
T.  BayntoQ,  1  Bro.  0.  Ctlt....  MB 

V.  Lymao.BMBu.  Sai M 

«.M.  K.  S  T.  K.K.Oo.,S»IIa. 


£1  T.  Ualoa  Kat.  Buih,  SI  Fawt. 

I V 

7.  The  State.  2S  Ohio  St.  401. . .. 

:t.  Blabop.  SB.  AC.  MS U 

r.  Swan  Point  Cemetry,  UAm. 


PIttxbu'nrb  R.  U.  T.HeoDliista,8Bli>d. 

Plelaiir  Mou.'n'P.PiHmicb,  ISB;BAiB. 

PiiBlp«T."Thoin»a.'BGray/K7..'  ".'.'..'.".  M 
Phil.  W.  &  11.  U.  R.  Co.  V.   Bow«iB,4 

n™i»t.  fioa ...--.--  fi 

P.,.i;i«v.  State.  3  Ohio,  S^   IB 

i'l.lliird  V.  ShaalTer,  1  ball,  SIO I 

!'..i>l  V.  IkjuiBeld.  1  Camp.  5S ■ 

I'ooler.  Hyiuoude.  1  N.  11  XHB U 

Purler  r.  State.  MarutYarw.  288 U 

Putt  V.  Nathans.  I  W.  &  8.  156 « 

Potts  T.  Plunkelt.  B  Ir.  C.  L   (4  SJ  _ 

SB RhH 

PoulHon    T.  Justices   of    AooomM,  ■ 

Leigh, 143 M 

Pr«>I.reTY.  Willlains.  IS  Hasa.lM « 

ProflL  iitl  V.  Truenittn.tMasa.  W Bl 

rr.;...i..i>   v.Hull,;!3  Oralt.OOQ;  UAot. 


BerrlugtQii.  T  Hare,  KB I 

rotate,  IB  Ohio,  Oi UB-Ii 

V   t'oKler. ;]  Meee.  &W.  1 SI 

CuiumKiiwealtb,  S  Harda,  101. 


TABLE  OF  CASES  CITED. 


PriiiT.OUlipbeU.ttKiit.0.  I^B.nO..  8H 

JaMDT.BUkvinon,  UQ.B.SU 

luMD  T.  Oilld,  L.  B.,  1  a  a  B.  H». . . 

luMQ  <r.  rHanliw 

MMD  V.  F>ulko«r,  II  Irlih  L.  T.  B.  U,  WI 

luMoT.  a<WMtt.SF.  *D.Ste BOl 

JuMDT.Hacdar,  UQ.  B.IKS,5U BR 

Iu«ea  *.  PaiDbiiian.  L,  R.,  S  0.  a  U.  Ilk 

MS-Ml,IffiHWIl 

)uMnT.8le«i>.L.*Qt4-M — 

ia»aa  1.  Wtloh,  L.  R,  10  a  0.  R.  m. 
• T.Walob,!..  iL.II).B.I>.IS,« 


0(  L.  OMat)  IW. 


Uila.. 

HathewB,  V>  Owk  ft  F.  C 

r.  BilguU>n,'i'Miiu).'m'.". 
T^iTVaabMa,  19  J< ' 


fiaUbboDCT.  Warren,  i  Jobni.  SIO i 

Bar  T.  NorMWortbr.  SB  Wall,  in S 

SirT.  Wlsht,»MaH.  IW;  ISAm.ULB 
jT'aAdrn'rt  t.  Bulk  of  EentiiakTriD 

Biuh,  aSG 1 

BaadT   HoNultT.  U  Riob.  Law,  U6  ...  « 

BeadT.  Karni.ldB.  AO,«38 II 

Bssdi.  PniTn.T  JohM.taO...    II 

lenoD.lDasa,  IBg li 

'.  City  of  Erie,  29  P.  F. 


B«c.  r.  Fenniaan.aBaK.  Ii.  AB.  B8B.. 

Bet.  T.  Gould, SO.  AP.su t 

Res   V. Martin, 90, *P. ma J 

Baff.  T.  Her«<lltb.BO.  *F.  SW T 

Bag.  T.  PemblltOD,  L.  R.,  S  0.  0.   B, 

lu a 

Beg.  *.  PriDoe.  I,   R.,  1  0.  0.  R.  IM; 

Moak'i  Bas,  Hep.  88S « 

Be«.  T.  fiiud;2C.  JtK.  WT II 

BoK.  T.  Ward,  L.  R.,  10.  C.  B.  8M.  ...  » 
Hegia*  T.  Uourl,  1  Dealwin'a  C.  0.  US..  1 
Beilna   v.   Hollowar,  5  Rns.   Law   « 

Bqulty.810 

Begtaa  <r.  HuBhoB,  1  Car.  &Elr.  UB....  a 

Rsglaar.  Peter*,  1  C.  A  K.  »£. II 

BlClaav.  BowtOD.I  Ben  nett  ft  Heard'* 

&.  Caa.  333  TTft  T 

B«gluay.  Cptmi.lUar,  ftKlr.  Ut....  C 
BwlDaT.  Wallace,  Cr    ft  D.  Or.  Cai. 

4fc « 

BailDa  *.  Vbeatlaud,  3  Car.  ft  P.  US..  81 

B*iv.  Campcou.TCar.  ft  P.  IBB « 

t.  CraTeDjRusa,  ft  Kr.  11 u 


BeiT 


Cnna,iLd.  Uaim.  .^ 

Dawaon,  a  StorKle.  «a . 

Deeley,  1  Uoodr,  SOS 1 

Houliia.  Riiaa.  ft  R.  115.  T 

KDin,  .'i  Bail),  ft  Aid.  928 8 

Lille 1 

H0HI7  ft  Uonill,  UoodT"*  0.  a 


ReiT.  Owen,  lUondr,  iU..,.l''.'.!'.'.'.'.! 

ReiT.PedlsT.IAd   ftB.BIS... 

Ubodtu  V.  Commonwealth,!  Dut.IM.. 

Rloard*   Bandal»OD.UN.  T,n9 

RIceT.  Foater,  IHarr.  in 

BioaT.  Maro,  lO;  Haw.  t60 

BloeT,  Btate,7Ind.  881 

RIoeT.  WellinB.  a  Weed.  H6 

Umt.  Raawrfleld.iaB.T3B..  

Blobardi'  AppaaCl  P.  F.  SmlUi,  KB. . . 
Uabw<U  T77aokaoa,  O  Hd.  Wi  ■  Am. 


UcbardHD  *.  Bti 


trou.UIrad.US..    ..    M 
leldTSH.H.  Mt. «n 


_.,.,      __jiit,*Irod.  1_ 

Bolibliu  T.  CItT  of    Chloaco,  4  Wall. 

361 JE  Rlaok,  tiS U 

Robertar.  Smltb.BH.  ftR.  m B 

Robloaon  v.  Utawarl,  8  Beld.  18B. SI 

BocbT.  Btlnagr.SlllDd.  Sia S 

Hodman  V.  UeDiT,  IT  M.Y.  in '• 

RoKen*.  Crow,  AHo.  n ( 

Uoserar.  Walker,  UBarr.  STB I 

Roose*e[tr.  aardluler.BCow.ies..ua,  U 

RootT.  Kloa,  R  Cow.  SIB 11 

Koewelt  T.  Prior,  I!  Mod.  88B II 

Bowell'aoaae,  aOoDD.  113 tl 

HouDdtree  r    Wearer.  3  Ala.  811...  ISO.  II 

IV '  .  !■   TrOT,  »How.  138 81 

i  Im'rv.Laor.lTUo.MB....  It 


-     .te.3Bay.MS. 

^...^  us.  IB  Barb.  810 

i:rL-.'l«,TC.ftP.«8 

lii-T.lO.  ftP.llT 

>  IV'tinell,  10.  *P.  138(BIH.C. 


j.lC.ftP.  GIB 

<     Fort,  11  Wall.  (N.( 

.    Bt«ee,17P.Fr8ml 


Braav.  Fowler,  MN.  T.  HO 88),  Rt 


B>ll>bur7r.TbeState,8CoDn.  101  ...  II 
Sail  Bprlnci  Nat.  Bk.  t.  Burton,  68II. 

T.*» « 

Bampeon  T,  TowDaead.nLa-ADD.18..  U 
Samstac  y .  Coulf  et  al.,  5  Cent.  L.  J.  BBk  U 
Sanderson  t.  ABtoo,  L.  B.,  8  Bxob.  13.  8! 
ii..n.i.T>nnT.  Wblte,  ISPIok.StS N 


Ssu  Fraaolioo 


BanKerT.StatBBaDk.llArk.lU ] 

aarKeDli.State,110hla,573 '• 

SaTlDE*  ft  Loan  Soo.  t.  Aiutln,  18  Oal . 

Hit ■ 

Sawrer  1.  B.  A  B.  B.  Co.,  OT  Vt.  KQ. . . .  I 
Sebmldt  t.  M.  Y.  UdIod  kuC  Fire  Ina. 


Co.,  IOrBr<Haia.l.S3t - 

BobDltura  Appeal,  lUPenn.et,  £3 S 

Sobtaderr.  Docker,  9  Barr.  14 1 

Sobroeppal  *■  Cornlng.fi  Den.  188 81 

SobroeppelT.  Shaw.  3  N.  Y.tU 80 

Scott  T.  ATerr,  s  Boiue  of  Lord*  OaMa, 

BimttV.'Uufry.iiiHarTiaia)!! 


',£  aarTia,aj ■ 

„ Bk.  of  Cbeeler  Valle^.K 

P.  F.  Smltb.  ITI BL    I 

aoott  1.  Whipple,  tQreeDl.  838 U 

SearleT.  UndBKf.  UC.  B.{N.  &)M...    fit 

Saanr.  VanDu»D,tS  Mlob.  881 81 

Seat  of   OoTerament    determined,   1 

Wa*h.  T.  1B8 It 

Baton  V.  SooTllle,lB  Alb.  L.  J.  113...  U 
eoond  Mat.  Bk.  of  Oawego  T.  PouolMr, 

68N.  V.  JH8 « 

Seel**.  Alden,  11  P.  F.  HmtUi,80l < 

neel7T.  People.  >T  111.  118 «*,  « 

Seldenbeoder  et  aL  T.  Oiarlaa'  Adm'n 

IB.  ftB-lbl 1 

Selbr  1.  Jaokaon, 
UUtnatal.  T.Ji 


■!r^ftttla,'4i 


TABLE  0?  OASES  OITED. 


M'rMcav.tNto.lI'Vn.at. 4M 

liBi^na'aGiM.((B«p,  n  ill 

SnwT  T-  MloktinoD  et  tl^  ISO  Uu*.  SW,  Ul 
antou  *.  Whwun^  Whwt.  w...tin,  »0 
SaTOiour  T.  C.  A  Jt-ftlh  B.  B.  Oo  , » 

Bw«.ns iM,lM 

Strmour  t  Haddoz,  71  ■.  C.  L.  8H  OS  O. 

Bninonr  OD  hatHwa  corpua,  Hattor  of, 
•  Int.  Bar.  <n 

BhupT-  OantnCona 

•harpT.  nnttad8Mt«a.iWatU,n.... 

Muplaaa  i.  Maror,  etc.,  S  Banb,  UT- 

nmwT    LvDke,  1  DalT.tin 

•tawc   BaadraaHelOG 

BkawT   SpooDer.SH.  R.  m 

■feaaLe>.r.CoUlDa,»IlLm. 

BbMta  T.  StaaldaD'i  LcaMa,  B  VaU.  ITT,  i 

jkaldoDT.  Klbbe,8  0oiiD.  tli ■—. 

Kapan]v.BbepaTd.TJohiia.<»i.Sr.ni.CS 

nepardaon'i  Api — ■  • " — ■""  "• 

Ooud   tS 


nepardaon'i  Appaal  bom  PrabaUt  W. 


^of  Hlddleaax,  Oaaa  of,UA.  * 

BITS    B„ 

BbanaaoT.  Boroa,  T  Johoa.  M 4M 

BkennuT.  ChBilHLoD.SCuah.  int....  UH 


h  h  ViiKbt,  in . . 

Bhouaa  t.  Oommonmaltb,  i  Ban 
Bhumwar  V.  SUllinaii,  t  Oow.  m 
■buTarT.  BndDard  «t  al..lVBarb.as..    n 
ai^al  *.  Sobaois.!  T.  *  0.  (N.  T.)  aiS,  HO 

BlUere 
BlmoDl_. 

SltnpsoD 


'.  Rlcksii 


HCtiir.633.. 
iWlB.SW.,. 
tlCul.&Xi  .. 


Slnilea  V,  Pbelpa.: 

BIdHid  ».  Aalibury.i 

Bkldmors  t.  Komnlne,  2  Dradt. 
Bklanerv.  Dainlritf.^  lixd.  558  .. 

gUder.  Street.  ZTQa.  IT    

BUnDlnB  T.  Sljla,  li  P.  Wnia.  SI* 
SlauKhlet  T.  Tbe  State.  S  Hiimi 
8lMn  T.  Holllday,  30  L,  T.  (t*.  a 


.  su.as 

•;:::iS 


.U«,l 


e.iaiiid 

BmltQ  T   Arnoja.  5  Uaion'B  C.  C, 

SmlltiT.  BanRg,  IS  III.  399 m 

Bmlth*.  nromiev.2DouB.  a06 " 

BintthT.CItrotSt.  JaBflph,  551l0.«eL 

17Ara  .90) fiS 

Bmlth  V.  BTerett.eTB«aT.  440 We 

italih  T.  Herman,  1  Onld  141 4tU 


Bmnb  T.  KeadaJl.SM 


m.  Or. 


US  (01  B,  C   Ln, 

bnltb  T.  NlgbtlnKBle,  Z  Stark.  8 
Bmhb  T.  lATvard.  Qreeiil  604. 
SmIUi  T.  State.  11    


Muian  *.  Pumpbrer,  H  Ind.  m  . 


ssf; 

•poakar  *.  Olaaa 
Bpaai  *.  Ckiannli 


. ipbreT,  t 

Sblalda,  »f N.  J.  Bq. „ 

T.  Jw»bT,uni.»f..  T3t,rat,  wr 


Plak.»l I 


^;iHH^; 


tror.  ixT>.  c.  tn M 

oburii.l:^^!]^!!,!^ iS 

T.Conii.  Blier  H.B.0O..4 


atalnbackv.Read,!!  GrHtl.EBl tU 

ncaky.  Pacterson,  B  Phlla.  <PBIID.)nB,  IT» 
Btandbh  v.    N'arragaaiiPtt  6taamaUp 

Cu..]llMaBB.Sl:i;l&  A.m   Rw.  W...  U» 
StBDtuD  T.  Metropotltan  K.  B.,  U  Allan, 

Staple  TVBprltiV.  10  Uaiu.  74!  !!i!!!!"^'  UI 
Stark  T.  UoLuBD,  IOC.  S.  (SoJUSar. 

SI , no 

State  I.  Ball,  »  Ho.  3n ;  1  Btahop'a  Cr. 
State  >.  Bard  a  □.  1  Hef.  iji. '.'.'..... 
Sui«  T.  Deekinan.  U  butob.  UM  ... 


State  7.  CoBte,  X  »u.  4: 


F.  Duwd,  1 

r  Fleidiinii 
r.  Hauaa,  ■"  " 
r.  Hilton, 


n.  ass':aoiii«at. 


.  wind.  10s 

iltOD,  3  Klob.  484 

.     adalilDa,  ISMe.  116 

I.  Hnokor,  n  Vt.  S58 

r.  Uugbaa,  1  Swan.  (Teoa  )3I 


::S 


State  V.  Hucbea.S 


T,  Jocuba.  &  Jc 

T,  Jortay  Cltj ^^ 

V.  JofM!'  Cllr  CoromoD  O 


r.  Loulna,  laMlun.TB 

f.  Little,!  N.  H.a» 

r,  LooKbatloma, U  HumM 
f.MannlnB.HTei.MK,.... 
!.  Hartla,%  Wla.SlSiUAl 

i.Uanln.lOMu.SKI... 

F.MatthewB.B  Jones.  4B1... 

'.  Matthews,  g:  N.  H.  ISO ni 

f.  Moilrlde.4Mo.a03 V 

'.  McC«rd,8Kan.  332;UAin.«LU 
r.  UaPberaoD,  M  Am. TO;  WM. 


ua  in 


Btate  v. 


UocTia,  Com.  Pt., T  Vraom.  ni 

m.4ffi 4] 

F.  Norvell,  2TeH.  B4.     .^...  UT,  U 

J.  Peatt,  2  S.  C.  (N    S.)  UB 11 

!.  Peck,  63  Me.  ak 4M,  M 

'.  Peck.niiMe.  2M  M 

r.  Pepper.  Blind.  IB I«  41 

'   Pofl.  1  Hawk*.  44: ra 

7.  Pratt,  la  Am.  HT:  2  8.  CUB..  ' 
'   Hoblnmn,  4  Fish  " 

I.  KosEh  a  Mn.  3:  . . 


riBbeMSI... 


iiiwii,a'>i , 

I.MS    CM.. 


TABLE  OF  OASES  OITED. 


iDatKlnSConn.  ( 


.  U  QrUt.  7 
.   _M  Bride.  W 

Hubbard,  4  Bill,  3U 


e  Buk  T.  UdCkir,  IS  P.  f.  Smith, 

l:SAm.H6 71,    C. 

-  IN.  JJ. 


BtBta  Bkok  T.  Bren*,  S  OrMii* 


K  Bro.Cta.W ■ 


jBlab,  L_ 

Steven*  v.  Ooop«r,  I  Jofans.  Oh.  Ut. . 

StaiVDi  T.  BlevaDL  1  A(biil.  UO 

SteTBiiKni  *.  Dunlap'B  haln.  T  Xonr. 

134  a 

SUwutT.  Rutherford.  4  JoDsa, (81....  4 


a  Sajitvoord, 


,  at  W«a 


SLLouUt.  HuMell.SHo.  SOT < 

Btookbrldce  Iron  Oo.  v.  HudaOB  IroD 

Oa.,l«MM>.  4&,4T S 

StokMT.  DawMTJ  HuoQ.XB a 

fibikMT.ii<H>ra,lC»i,sifl 4i 

BtOD*  T.  OurieMown.  114  Vm.  SU,  MS,  S 

Stone  T.  Dunao.  IS  Xim.  4» .     I 

Stonepuo  T.  Prle  (Bt  Ind.  UW),  B  An. 

sn ULUs,  41 

ShMTT.  Humnond.  4  Ohio,  an 41 

mrons'a  CMe,  Klrbr,  81t 0 

StronMT.  DreDDUi,  11  Ko.  n> a 

BaperriaaraT.  Dorr,  n  Wand.  lU 11 

SuperrlMinT.  KeaaBn,!  Mian.  Kl —  13 
Sutton  *.  WniwMow  CN  WU.  ID,  • 


Bmn  T.  N,  B.  AoMnUaUa  Co.,  >  ■ 
I,.*BSg.l01 

— iTrioott,"'-  '"  -■- 


r.  Wwdeo,  )  Jonn.  116. 


lea,  )  Jonea,  tm 4 

,  BBN.  rrig;  n  Am. 


TMTWit*.  Webb a 

Tmrlorr.  Caldwell,  I  Bert  ABmttlLBtt,    I 
TaflorT.  Palmer,  nOal.  340,  mCwI...  « 

TaDDejTT.  Lan>,uWiB.  CM 11 

TarTrT.StateTUIcd.n l: 

ThoniaaT.  Bradr.  HI  Barr,  IH I 

IDoaH  T.  BulkleT,  G  Cow.  M I 

Tbomw  *.  Oltrof  blohmoDdillWalL 

8U « 

HiomwT.  Cook,SBBTii.  ftO.  m » 


TbOmpanoT.  Hall,  it  Barb.  tl4 «. 


XbompaoD  t.  Lm,  nlU. Ml 


'  N.  y. 

V.  Ofi:  U  AID.  uv 

.  .-.^..urlea.  S  ijraat*  (Pa  >,  Oa*. 


..  First  Brauaelloal  Chunh  t. 
11  Am.EiTniii.  am 

'    Pti1pp*,3Atk.8S* 


mbiill  V.  Bowrer, 40 N.  T. ua SIS 

merir.  E;aii*,»DeQ«I,H.SO.tta,    U 

FTierv    Low«,«aK.  C.41S US 

rniiike  Co.  *.  PhlU.  JtTreDtOD  B.  B, 

'11. .4  V.  K.  Smith,  ass 9t 

Okaloosa  Bridge  Oo.T.OlDUt«ad,U 

il.i.K .^ T40 

ttle  T   Turner,  28  Tez.  ns SOT 

lUihellT.  BicdKett,  UMlah.U8 <81 

iteaStaieiT.Appl«t«a,lSiunQ.4M,  6n 
ka<lSL<ii.eaT.  BariT,  4  Oraoob'a  0. 


UnltodSuLteaT.  Bardlni;  WallJu*,  Jr.i 

IK n 

Dnltsd  State*  T.  Sean.  lHoLaan,41B,. 

Ttl.  n 

CJnIuid  State*  f.  Laffler,  11  Pat.  as 41 

United  Slate*  T.  Maoduiiel,   I  Patera, 

IB.      f) 

Diiitod  State*  T.  HoDaDlel,  4  Oraaeh*a 

c  cm u 

United  State*  T.  Horaaa,  11  How.  (IT. 


'.'  BionDld,'  a '  Peuwih 

m,»» 


V.  Sweet,  tiN.T.  an.,  ta,  1 

'■oeal,  8  W.  A  &  IDS,  4I»..  ■ 
3ore)\atBwb.  U.... 


'  V.  uorer.iM  wun.  u n 

'.  Bouanl,  la  a  &  (N.SJ 


•uiua.  T.  IM.. 


TABLB  OF  CASES  OITBD. 


*adaT.iMuidw«,mT.a.in w 

ir>d>«afttT.BfaunitMa.8N.r.«i..    W 

Wunmar  T.  JarmUQa.  t  Den.  8M VH 

V>ESa«ld*.lUrUD,llbM.HS n 

WdkarT.Ballliw,3AU.»l Kl 

ITalkw  *.  CUdwStl.  i  L^  Ann.  Wr T40 

lu .77. «e 

Walkarv.  WoUm  al  •!.,  iOinLL.  J, 

_■« ^ ns 

WUI  ax  puM,  IS  CU.  m;  lTAiii.l»,. 

MT,  no 
WaUaoeT.Hudaoca,10Miip.U,tf....  W 
Wkllar  T. ».  a  BBilwar  Oo.,  I  B.  *  O. 
UK sa 

WillwT.  VMd>te,NaT,l(rr 191 

WKUInafoid *.  Altau,  U  PM.  ni;U 

vt.8»r.. ni 

WalahT.  PaMVftlTaOo-U0IlH>.«..  HS 

WudT.AUeD,llUtO.  N OB 

Ward*.  HanoiiBt.  1  Est). ttl ttl 

Wud  T.  UmfU,  «  Pink.  UB tU 

▼«Tii«rT.BMn,n  Wand,  lot 7W 

Warnai  *.  OommoawMlili,  1  Vs.  Oia. 

War^T.'iirU&'6aL;»Nrtlus!.... 

msiHU 
WHTaaT.8lmda.«AiD.70:ailloh  ...  «t 
WMhban  T.  8.  B.  Oik,  t  Haad.  (TannJ 

WMh'iDstMT.'pim'i'GliJVM'. '.'.'.' iiiC  TM 
WMblngtoii  Bridn  Oo.  t.  ThaBtua, 

UOonn.Ba *n 

ViafalastoD  Union  Ina.  Oo.  t.  Wltoon, 

TWU-in  «» 

WitkinaT.  TlDiia,t  Stark.  3H UB 

Walaon  *.  HolArao,  IB  Wand.  BR;  10 

ia   4»      BBS 

WesTsr  I.  LaoiisT.  43  All.  ^4    ...110,711 

WebbT.  Biircl.  fTltid.  aas MB 

Webb  T.  Remale.  4  F.  Ji  F.  aua iOO 

Webb  T.  Borne,  WaMrlooii  ec  ■!.  B.  B. 

Oo.,MN.  Y.  *2I,  «ij;  lOAm,  a«.  ...  )B 
Wsckler  i.  Fint  NaC.  Bank  ol  UaealB- 

tawD,UMd.ltU;2UAm.  U BBS 

WeekaT.  Hull.  IB  Good.  376    OB 

Waaka  T.  Milwaukee,  10  WIe.  212. m 

Weama  t.  lUthleaDD.  t  Mucq.  (Sc )  HI  BTB 
WelDiorplUn  t.  Slate,  7  HlaakC,  M....  HS 

Walla*.  BrlBkBni.aCuiib.fi  SIB 

Wantwortb  t.  DaT.a  Hato.  3H IBB 

wnuT.auicttiiMi,  iBi in 

Waat  T.  Btata,  f  AJa  SIS   Hi 

WaaCbrook  Huuf .  Oo.  t.  Qraut,  11  Am.  _ 

lBl:aOHe.B8 M 

WatbenoDT.  Manh,  20  N.  B   GU Ill 

WbeelarT.ClaolonaU  (IB  OblaSl.HI,    _ 

■  Am.  BBS « 

Wh1t>ker  T.  Chapmaa.  3  Lana.  lU W 

Wblta  V.  OomniOQwealtb.  S  blnn.  119..  T<B 

WhllaT.  State,  BHelak.  33a *M 

WbttaT.  White,  SMeto.(KT.)  IBS U 

Allan,  isa! ."  .j/..  m 

WUunanh  t.  fltT7k«r,  1  Oreen'a  <M.  _ 
(».J.)B » 

VouZIl— D. 


WiltcflTT  Olney,  3  Maaon,  BBO BH 

WbltteoT.  Wmtten.  3  Guab.  IBl •» 

WmtilBrv.  Hemlnway,2ZMB.  SM ISO 

WlBbtmaQ  y.  Western  Miuine  and  Plra 

Ina.  Co. a  bV>b    (La.lUS S> 

Wllderi.  Weakley,  at  Ind.  ISI U 

Vllesv.  Maddoi.  lidMu    77  HO 

Wller  T.  Pint  Nat.  Bk.  of  Brattleboto, 

lit  Am    13S U,1M 

WlllUina  T.  Barler,  L.  B.,  I  B.  L.  SO, 

^VjiiidTiisir   Qreen,  Cro.  Elli.  S81 MB 

U'lllidinai.  Jamfla,L.U.2  0.  P.O...  W 
^Viiiiamd  y.  Scbool  Ulatrict  In  Nenrfaoa, 

33  Vi,  371 Ml 

WillJainaT.  9Ute,I80hloBt.l8  .  ....  t 
Wilauu  •.  Uen.  Mut.  las.  Co.,  IS  DaiD. 

SIS M 

WllaoDT.  Mayor,  etn..  of  N.7.,1  Dan. 

_Mfi. 4H 

Wilson  T.  Marrr.  L.R.,IScutubftDlT. 

App.aa  .     — , ,  ST^  ST1,  sn,  sn^  m 

W Il4u a  T,  State,  1  Port.  US ID 

WUsun  ». 'lala,a}Ohlo,28 TU 

Wimbledon  Commobi  v.  Dliob,  ICb. 

o.;«2 an 

WliickwonbT  M]llB,ZBap.  N.  P.IH..  »• 
WlngardJi  Bam  r.  ;itata,  13  0ii.  SSO....  (» 
WInalow  r.  Membiuit'a  Ina.  Co.,  1  Ifato. 

Wln.BMadHii;"Vwabb.'3JN.r.a»'."l  610 

W.ilnolCV.  Hall,  B  Maaa.  Ml IIT 

WolcottT.  WlKton.  Tlad.  U TW 

WoircT.  Hawea.«l  Barb.  171  H 

Wolienonr.  State,  10 Ohio,  173 VI 

Wonder  t.  Baltimore,  etc.,  B.  H.  Oo..  

32Hd   111;  3  Am.  113 Kt 

Wood  T.  Qaodrldite,aUuah.  m IBI 

WoudbrldKev.  Detroit,  tl  Hloli  aOl  ...  «1 
Woodo.  Nortb,  IB  AJb.  L  J.  US  BU-IU 
Wurralt  V.  Hiinn,  1  Said.  :i»),  £33...  MS,  BBi 
Wrlglit  T.  Barley.  11  Vea.  12     ..     ......  Bit 

Wrluht  ».OBor,6  Vt.  ISl , ;..  UB 

Wriabt  V.  N    T.  C.  B.  tt.  Co.,  SB  M.  T. 

WE anasn 

Wrigbt  T.  ».  T.  C.  R.  B.  Oo.,  18  Vaib. 

po ....  aesicai 

WrltibtT.  8tatg,6lDd.  nn Hi 

WriEbtT.  StooktOD,  SLeisb,  isa ItT 

WriKbl*.  WIlDox,  18  Wead.  343 BOI 

WrUibtT.  Wrlfrbt,I3Allea.a07,  iOB MO 

Wyaat  T.  Pottorf.  Sllnd.SlS tU 

WyatC  *.  CItlHiD'B  K.  K.  Co.,  U  HD.BM,  MS 
WyMt  T  Watkliu,  IS  Alb  L.  J.  aH  ....  TU 
Wynn  (.  Pettr,  lEaat,  l(H H 

TauserT.  8UDuer,lHoCiirter,S»..  a,  M 
Touns  V.  Beunett,  t  Snam   13 IM 

VoungT.  Stevens.  1  Am.  we.. W 

Bmrnatman  >.  Bndwww.W  Pass.  11. 

BUI  6  An.  MI...... TTr.. m 


nr  TBB 


SUPREME   COURT 


07 

PENNSYLVANIA. 


BoTAL  Insurance  Company  y.  Rosdbl. 

(78P6IU1.  St  19.) 

Fire  tiMuranc*  —  contribution  by  §everal  companies. 

Three  eompaaies  insiued  goods  in  every  part  of  »  building.  One  of  tbem  made  »  for- 
toer  insuianoe  of  goods  in  the  upper  stories,  only.  A  loss  occurred,  which,  in  tlie 
k  wer  stories,  exceeded  the  amount  of  the  first  insurance,  and  in  the  upper  stories 
exceeded  the  amount  of  the  second  insurance.  Heldf  that  the  second  insurance  was 
p«/able  in  full,  and  that  the  first  polides  did  not  contribute  to  it 

ACTION  hj  Roedel  and  another,  trading  as  Roedel  &  Co.,  on  a  policy 
of  inBurance.  The  facts,  as  appeared  by  the  case  stated,  were  as 
fohows : 

The  plaintiffs  occupied  a  building  in  Philadelphia  as  shoe  dealers  and 
numufactnrers.  The  first  and  second  stories  were  used  as  sales-rooms, 
and  the  third  and  fourth  as  a  factory.  Upon  the  stock,  etc.,  in  the  en- 
tire building  was  insurance  to  the  amount  of  $20,000,  $10,000  of  which 
was  in  defendant's  company,  and  the  balance  in  two  other  companies. 
Upon  the  stock  and  machinery  upon  the  third  and  fourth  floors  the  de- 
fendants had  additional  risks  to  the  amount  of  $10,000  by  separate 
policies.  A  loss  occurred  which  amounted  in  the  entire  building  to  over 
$41,000,  $29,000  of  which  occurred  in  the  first  and  second  stories  and 
about  $12,000  in  the  third  and  fourth  stories.  Each  of  the  policies  con- 
tained a  contributory  or  average  clause. 

The  defendant  claimed  that  the  other  two  companies  were  bound  to 
contribute  to  the  loss  in  the  third  and  fourth  stories.  The  judgment 
was  for  the  plaintiffs,  and  the  defendant  took  a  writ  of  error. 

J.  V.  Darling  and  M.  P.  Henryy  for  plaintiffs  in  error,  cited  Merrick 
T:  Germama  Fire  Sm.  Co.,  4  P.  F.  Smith,  277 ;  Harris  y.  Ohio  6u.  Co., 
5  Ohio,  467  ;  Phillips  on  Ins.,  §  866  ;  Ogden  y.  £ast  Riverine.  Ob.,  50 
N.  T.  888 ;  Blake  y.  Exchange  M.  Ine.  Ob^  12  Gray,  265. 
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O,  Flati  and  S.  Dioktany  for  defendant  in  error,  cited  Sbai  r. 
Bayed  hu.Oo^  18  Wright,  14 ;  ffaward  iu.  Oo.  y.  ScrOmtr.b  Hill,  298 ; 
Hdrrit  y.  Int.  Ob.,  5  Hammond,  466. 

Pbb  Cubiam.  ThiB  oaae  \m  ruled  bj  that  of  SUhU  y.  Bo^  Jnt.  0»^ 
13  Wright,  14.  The  loss,  in  this  instance,  exceeds  the  entire  insurance 
in  all  the  policies,  general  and  special.  The  loss  in  the  first  and  second 
stories  of  the  building,  which  was  not  coyered  bj  the  special  policy  in 
the  subject  in  the  third  and  fourth  stories,  laigelj  exceeded  the  entire 
amount  of  the  general  policies.  So  the  loss  in  the  third  and  fourth 
stories  exceeded  the  amount  of  the  special  policy,  which  was  confined  to 
the  subject  in  those  upper  stories.  It  is  dear,  therefore,  that  the  general 
and  special  policies  coyered  in  fact  different  subjects,  and  that  the  loss 
under  each  was  more  than  sufficient  to  exhaust  its  entire  amount.  A 
rule  of  ayerage  which  would  exempt  the  general  policies  from  a  portion 
of  their  peculiar  loss  below,  in  order  to  carry  it  to  the  relief  of  the 
special  policy  aboye,  and  thus  to  exonerate  each  from  a  portion  of  a 
total  loss  of  different  subjects,  would  directly  contradict  the  yery  spirit 
and  intent  of  the  contract  of  insurance ;  the  subjects  being  different,  and 
the  loss  upon  each  being  greater  than  the  insurance  on  each  spedally 
applicable  to  it,  it  is  eyident  that  the  ayerage  would  effectuate  uo  equity 
it  was  intended  to  coyer.  We  do  not  think  Merrick  y.  Ins,  Go.,  4  P.  F 
Smith,  277,  is  sufficiently  clear  on  this  point  to  oyerrule  SHocU  y.  Ins.  Oo., 
18  Wright,  14.  Judgment  affirmed. 
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(78P6im.  8t25.) 

Master  and  servant  —  Uabiliiy  of  master  far  injtay  to  servant —  who  arefeUew^ 

servants. 

Where  a  master  places  the  entire  charge  of  his  bastness  or  a  distinct  branch  of  it  in  the 
bauds  of  an  agent,  exercising  no  discretion  and  no  oversight,  the  negligenoe  of  the 
agent  in  supplying  and  maintaining  suitable  instmmentalitieB  is  a  breach  of  duty 
for  which  the  master  is  liable.  Whether  the  master  has  thus  surrendered  to  an 
agent  the  charge  of  his  business  is  a  question  for  the  jury. 

In  an  action  by  a  servant  against  his  master  to  recover  for  injuries  alleged  to  have  beea 
negligently  caused  by  an  agent  of  the  master's,  it  is  for  the  jury  to  detennine  the 
cause  of  the  injury,  the  relation  of  tlie  alleged  agent  to  the  parties,  and  whether  the 
injury  was  occasioned  by  a  risk  assumed  by  plaintiff  as  an  in<i4ent  of  his  employ- 
ment   (See  note,  p  7.) 
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ACnON  on  the  case  hy  MnUan  against  the  Steamship  Company  to 
recover  for  injuries  alleged  to  have  been  occasioned  to  plaintiff 
throngh  the  negligence  of  one  Corcoran,  chief  stevedore  in  defendants' 
employ. 

The  plaintiff  was  one  of  a  gang  of  men  employed  by  said  Corcoran,  to 
unload  one  of  defendants'  vessels  lying  at  a  wharf  in  Philadelphia,  on 
the  river  Delaware.  Whilst  raising  two  tierces  of  rice  by  a  rope,  thi^ 
rope,  which  had  been  spliced,  parted  at  the  splice.  One  of  the  tierces 
fell  into  the  hold  of  the  vessel  where  the  plaintiff  was  at  work,  rolled 
npon  his  arm,  and  so  injured  it  that  it  had  to  be  amputated.  The  plain- 
tiff, alleging  that  it  was  through  the  negligence  of  the  defendants'  ser- 
vants that  he  was  injured,  brought  this  action. 

Among  other  things,  the  plaintiff's  evidence  went  to  prove  "  that  Cor- 
coran was  the  chief  stevedore ;  that  he  employed  and  discharged  the  men, 
but  they  were  paid  by  the  agent  of  the  company ;  the  men  received  their 
orders  from  Corcoran  alone ;  he  had  the  exdnsive  control  and  direction 
of  them ;  there  was  no  interference  with  him  by  any  one.  On  the  day 
of  the  accident,  the  vessel  was  being  unloaded  '  by  a  single  fall  —  a 
single  fall  is  where  a  pulley  is  attached  to  a  gang-rope,  and  a  rope  passes 
over  the  pulley  to  one  end  of  which  is  the  load  to  be  raised,  and  the 
other  end  is  attached  to  the  donkey-engine.'  The  rope  was  of  the  best 
kind ;  it  had  been  spliced  with  a  long  splice,  by  which  the  rope  where  it 
Ib  spliced  is  no  thicker  than  it  was  originally.  The  rope  had  been 
used  all  day.  The  accident  occurred  about  seven  o'clock  in  the  evening. 
The  load  was  being  taken  from  the  bottom  of  the  hold  ;  it  was  rolled  to 
the  forward  hatch,  where  it  was  hooked  to  the  fall,  raised  to  the  deck 
and  rolled  out  to  the  wharf.  A  weight  on  the  single  fall  is  apt  to  untwist 
the  rope  ;  the  rope  that  parted  was  not  sufficient,  as  a  single  fall,  to  unload 
two  tierces  of  rice ;  it  should  have  been  used  as  a  double  fall,  but  there 
was  not  enough  of  this  rope  to  weave  a  double  fall.  After  the  accident, 
a  double  fall  was  made  from  another  rope.  Two  tierces  at  a  time  was 
taken  by  Corcoran's  orders.  It  was  his  business  to  judge  how  much 
should  be  put  on  the  fall." 

At  the  close  of  the  plaintiff's  evidence,  a  nonsuit  was  ordered  on  the 
ground  that  the  plaintiff  and  Corcoran  were  fellow-servants,  and  that, 
idmitting  the  accident  to  have  been  caused  by  his  negligence,  the  defend- 
Mz^U  were  not  responsible.  The  court  in  banc  refused  a  rule  for  a  new 
J  jj  (9  Phila.  16),  and  plaintiff  took  a  writ  of  error. 

N,  Hanton  and  D.  Dougherty y  for  plaintiff  in  error. 
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M,  P,  Henryj  for  defendants  in  error.  The  master  is  not  liable  to 
one  in  his  employ  for  an  injury  by  his  negligence  to  his  fellow-servant 
unless  he  so  withdraws  from  the  condact  of  the  business  as  to  put  the 
fellow-serrant  in  his  place ;  and  if  he  furnishes  safe  machinery,  eta^ 
and  competent  superintendents,  the  master  has  done  his  duty.  Ardewoo 
Oil  Oo.  y.  Gihon,  13  P.  F.  Smith,  146 ;  CaMweU  y.  BrotPtiy  3  id.  453 ; 
Ryany,  Cumberland  VcMey  Railroad^  W  Harris,  384;  Weger  y.  Penru 
Railroadj  5  P.  F.  Smith,  460.  A  foreman  is  not  in  the  position  of  a 
deputy  master.  SearU  y.  lAndMiy,  11  C.  B.  (N.  S.)  429  ;  CroUagher  y. 
PipeVf  16  id.  671 ;  Albro  y.  Agawam  Can.  Go,,  6  CusK  75 ;  Wright  y. 
N.  T,  Centred  Railroad^  25  N.  Y.  562.  The  company  do  not  warrant 
that  good  material  shall  be  properly  used,  or  that  the  servants  shall  keep 
it  in  its  original  safe  condition.  Hard  y.  V,  Sf  C.  Railroad^  32  Yt  473  ; 
Seaver  y.  Railroad^  14  Gray,  466. 

Woodward,  J.  The  accident  resulting  in  the  injury  of  which  the  plain- 
tiff complains,  occurred  while  he  was  employed  as  one  of  a  gang  of  steve- 
dores iu  unloading  the  steamship  Wyoming,  belonging  to  the  defendants. 
In  hoisting  two  tierces  of  rice  out  of  the  hold  of  the  vessel,  the  rope  the 
workmen  were  using  parted,  and  the  casks  fell  on  the  plaintifE.  The 
hands  employed  were  under  the  charge  of  John  Corcoran,  the  chief 
stevedore.  He  engaged  and  discharged  them  at  his  pleasure.  He  had 
charge  also  of  the  machinery  used  in  unloading  the  ship.  The  rope, 
where  it  parted,  had  been  spliced ;  it  was  used,  as  the  witnesses  explained, 
as  a  single  fall ;  the  weight  at  the  end  caused  it  to  swing  round  and 
untwist,  and  the  parting  at  the  splice  was  the  result  On  the  ground  that 
the  injury  was  the  consequence  of  the  negligence  of  Corcoran,  and  that  he 
was  a  fellow-workman  of  the  plaintiff,  the  court  below  directed  a  nonsuit. 

There  was  evidence  which  would  ordinarily  be  referred  to  a  jury  that 
the  rope  was  unfit  for  the  purpose  for  which  it  was  used.  While  it  was 
not  asserted  that  its  strength  was  weakened  by  splicing,  the  witnesses 
united  in  saying  that  it  should  have  been  used  as  a  double  fall, 
and  that  there  was  not  enough  of  it  for  that  purpose.  One  of 
them  said,  that  "  where  a  long  splice  runs  over  a  pulley,  the  pieces 
where  the  end  are  tucked  in  will  chafe  against  the  pulley's  sides  ; "  and 
that  "  when  a  spliced  rope  is  so  used  that  a  heavy  weight  is  at  one  end, 
the  rope  will  untwist,  and  the  more  it  does  that  the  more  likely  is  the 
splice  to  come  apart.  When  a  single  cargo  fall  is  used,  the  weight  af 
one  end  has  a  tendency  to  make  the  rope  untwist,  that  is,  if  the  weight 
is  allowed  to  swing  round,  as  it  will  naturally  do.  But  where  a  double 
fall  is  used,  both  ends  are  made  fast,  and  there  can  be  no  untwisting  of  the 
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kg  of  the  rope."  Another  witness,  after  stating  the  liability  of  the  lumps 
in  a  long  splice  to  chafe  in  going  through  a  pulley,  said  :  *'  In  unloading 
the  rice,  I  think  a  single  fall  with  a  splice  ought  not  to  have  been  used/' 

In  order  to  warrant  the  nonsuit,  it  was  requisite  thai  it  should  appear 
aflirmatiyely,  not  only  that  the  accident  was  caused  by  neglect  of  duty 
on  the  part  of  Corcoran,  but  that  he  and  the  plaintiff  held  the  relation 
to  each  other  of  servants  in  the  common  employment  of  the  defendants* 
Admittedly,  it  is  the  duty  of  every  employer  of  laborers  to  exercise 
reasonable  care  in  providing  them  with  safe  machinery,  suitable  tools 
and  appliances  adapted  to  the  uses  for  which  they  are  designed.  Did 
the  defendants  discharge  their  duty  ?  On  their  part,  it  is  insisted  that 
they  did.  It  is  said  that  they  intrusted  Corcoran  with  the  power  to 
select  all  the  machinery  necessary  for  the  work  he  was  employed  to 
superintend.  The  testimony  on  this  subject  that  is  found  in  the  bill  of 
exceptions  consists,  first,  of  the  statement  of  Kennedy  on  cross-examina- 
tion, that  *'  the  runmng  rigging  is  in  the  mate's  charge  ;  the  mate  attends 
to  receiving  the  rigging,  and  the  stevedore  judges  of  its  fitness,  and  uses 
It  or  not  as  he  sees  proper  ; "  and  secondly,  of  the  plaintiff's  own  statement, 
that ''  Corcoran  had  charge  of  the  machinery  and  tackle  of  loading  and 
unloading ;  I  have  seen  machinery  and  tackle  changed  by  his  direction." 
In  the  opinion  of  the  court  below,  it  is  said  that  '^  this  rope  had  been 
spliced  by  the  mate  who  had  charge  of  the  ship's  running  rigging, 
while  coming  up  the  river."  It  is  assumed  that  the  fact  is  so,  and  is 
contained  in  a  portion  of  the  testimony  that  has  been  overlooked. 

It  is  conceived  that  the  questions  in  this  case  were  not  such  as  could 
legitimately  be  passed  upon  finally  by  the  court.  Assuming,  in  the  first 
instance,  that  Coi'coran  had  entire  control  of  the  selection  of  the  machin« 
ery,  and  that,  consequently,  the  defect  was  one  for  which  he  was 
chargeable,  it  is  difficult  to  see  why  the  plaintiff  should  not  have  been 
permitted  to  ask  the  jury  to  find  that  the  defendants  had  conferred  on 
him  such  unlimited  authority  as  to  make  him  their  representative, 
and  to  make  themselves  responsible  for  his  default  ^  Where  the 
employer  leaves  every  thing  in  the  hands  of  a  middle-man,  reserv- 
ing to  himself  no  discretion,  then  the  middle-man's  negligence  la 
the  master's  negligence,  for  which  the  latter  is  liable."  Wharton's 
Law  of  Negligence,  §  229 ;  Grizzle  v.  Frost,  3  Foster  &  FynlaysoDf 
622.  The  principle  that  the  master  is  exempt  from  responsibility 
to  the  servant  for  injuries  received  from  the  ordinary  dangers  of 
his  employment,  indnding  the  negligence  of  his  fellow-servants,  is  too 
deeply  imbedded  in  our  law  to  be  disturbed.  But  where  a  master  places 
the  entire  charge  of  his  business,  or  a  distiuct  branch  of  it,  in  the  hands 
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of  an  agent,  exercising  no  discretion  and  no  oversight  of  his  own,  it  ia 
manifest  that  the  neglect  by  the  agent  of  ordinary  care  in  supplying  and 
maintaining  suitable  instrumentalities  for  the  work  reqoiredy  is  a  breach 
of  duty  for  which  the  master  should  be  held  answerable.  The  negligence 
of  the  agenty  with  such  powers,  becomes  the  negligence  of  the  master. 
In  this  case  there  was  some  evidence  that  the  entire  duty  of  providing 
the  appliances  for  loading  and  unloading  the  vessels  of  the  defendants 
had  been  intrusted  to  the  discretion  of  Corcoran.  And  just  to  the  extent 
to  which  the  proof  went  in  fixing  upon  him  the  responsibility  for  the 
selection  of  the  rigging  and  for  adjusting  and  working  it,  did  the  same 
proof  tend  to  establish  the  fact  contended  for  by  the  plaintiff,  that 
Corcoran  was  dothed,  as  to  these  duties,  with  the  ultimate  power  and 
authority  of  the  defendants.  Upon  the  evidence  submitted,  it  was  the 
right  of  the  plaintiff  that  a  jury  should  pass. 

If,  in  the  next  place,  it  should  be  found  that  the  position  of  Corcoran, 
notwithstanding  that  he  had  charge  of  the  gang  of  stevedores,  was  that 
merely  of  a  fellow-workman  of  the  plaintiff ;  that  the  rope  had  been 
spliced  by  the  mate  on  the  voyage  from  Savannah ;  and  that  Corcoran 
received  it  without  knowledge  of  the  defect  that  caused  the  accident,  the 
question  would  be  presented  whether  the  plaintiff  would  still  be  affected 
by  the  rule  exempting  the  master  from  liability.  The  risk  of  injury 
which  a  laborer  assumes  is  that  involved  in  the  ^'  circle  **  of  his  employ- 
ment. **  He  and  the  fellow-servant  causing  the  injury  must  be  oo-opei^ 
ating  in  die  same  business,  so  that  the  former  knows  that  the  employment 
of  the  latter  is  one  of  the  incidents  of  their  common  service."  Wharton's 
Law  of  Negligence,  §  280.  And  the  question  that  would  be  presented 
would  manifestly  be  one  of  fact.  A  jury  would  be  required  to  find  whether 
the  negligence  of  the  mate  was  one  of  the  risks  which  the  plaintiff  should 
be  held  to  have  assumed.  The  result  would  depend  on  what  should  be 
ascertained  to  be  their  relations  to  each  other,  the  extent  to  which  they 
were  brought  into  contact,  and  to  which  they  were  engaged  in  a  common 
employment,  and  the  connection  of  the  duties  of  each  with  the  duties  of 
the  other. 

It  is  not  designed  in  any  way  to  impair  or  affect  the  rule  settled 
in  the  cases  on  which  the  court  below  relied.  If  it  shall  appear,  in  the 
event,  that  it  was  the  duty  of  Corcoran  to  select  the  proper  materials  for 
the  work  that  was  to  be  done,  that  he  hole  only  the  position  of  a  fellow- 
workman  of  the  plaintiff  and  that  it  was  an  act  of  negligence  on  his  part 
to  receive  the  rope  from  the  mate  and  use  it,  the  facts,  of  course,  would 
bar  all  right  of  recovery  in  this  action.  The  cases  which  were  the  goida 
in  the  decision  below,  under  the  circumstances  disclosed  in  them,  ware 
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jostly  ruled,  undoubtedly  ;  bat  they  do  not  reach  the  questions  presented 
here.  The  error  consisted,  not  in  adhering  to  the  authorities,  but  in 
withdrawing  from  the  jury  the  right  to  ascertain  the  cause  of  the  acci- 
dent, the  relation  in  which  Corcoran  stood  to  the  parties,  and,  if  the 
accident  was  caused  by  the  neglect  of  the  mate,  the  responsibilities  to 
which  the  plaintiff  was  subject  as  an  incident  of  his  employment  in 
common  wiUi  the  mate,  in  the  service  of  the  defendants. 

The  offer  to  ask  the  plaintiff  whether  he  heard  any  expression  by 
Corcoran  at  the  time  of  the  accident,  or  immediately  after  it,  concerning 
the  rope,  or  concerning  its  insufficiency,  ought,  on  the  authority  of  1%$ 
Hanover  RaOroad  (hmpany  v.  Cbyfa,  5  P.  F.  Smith,  896,  to  have  been 
as  part  of  the  rst  getUt. 

JudgmmU  revenedf  and  proeedendo  awarded. 


NoTB.— 8ae  Qibeon  ▼.  Erie  Re-  0».»  20  An.  Bsfk.  609  ;  LaM  t.  Nme  Be^fiiird  B,  B, 
Cb.»  id.  881;  PWCcnoiiT. PUMwrgh^ «le.,  IK.  &  Ob.,  19  id. 418; OotmribiiU^teo^y.TromeK 
18  id.  078  ;  Cbroorcm  t.  Hol(kirooky  17  Id.  860  ;  LomUt  ▼.  Anire^eoggki  R.  R.  Ox,  lA  kL 
408  sad  tiis  note  tiisnls ;  Mideme  ▼.  flMomqr,  jMf(.— ^1 


MOCUS  T.  COKKOKWSALTB. 

(78  Fbdb.  St  180). 
CrimkMi  lem^  trial  — >  swftwflt  — >  negUei  to  aok  «4jf  §mUat€9  $heM  mt  h$ 

His  reeofld  of  a  fl^ritia  ooBvlotloa  lidled  toshow  that*  bedcno  Mnfeenoo,  the  prisonor 
aslndifbehadaiiytfaiiigtosaywbysMiteiioeshoiildiioibepfoiioiiiioed.    AM,«ImI 
tiioiMiiteiioeihoiiMbei«v«aedaDdthopKlMiieriomaikdedlorr«^^  {SmnotB^ 

Jfc8.) 

INDICTMENT  for  murder.    On  the  trial  the  prisoner  was  couTicted 
and  sentenced  to  be  hanged.    Error  to  the  Supreme  Court 

/•  J.  Metegar  and  H.  O.  Panom^  iot  plaintiff  In  error. 

W.  W.  Hartj  District  Attorney,  for  Commonwealth. 

AoKBW,  C.  J.  [After  deciding  some  unimportant  allegations  of  enor.] 
But  there  is  one  error  for  which  the  sentence  of  the  court  must  be  re- 
rersed.  It  does  not  appear  from  the  record  that  the  prisoner  was  asked 
before  sentence,  why  sentence  of  death  should  not  be  pronounced  upon 
him.    This  is  a  fatal  error,  and  affects  the  merits  of  the  case.    It  is 
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Decessarj  to  ask  the  prisoner  this,  that  he  may  have  an  opportunity, 
before  the  penalty  of  death  be  visited  npon  him,  to  plead  in  bar  of  the 
sentence  any  matter  sufficient  to  prevent  its  execution.  He  may  have 
found  out  some  good  reason  why  the  trial  was  not  legal,  or  he  may  plead 
a  pardon,  or  supervening  insanity.  The  question  and  the  answer  that  he 
hath  nothmg  to  say  other  than  that  which  he  hath  before  said,  or  this  in 
substance,  must  appear  in  the  record  before  the  sentence  can  be  pronounced. 
Prine  v.  The  Commonwealth,  6  Harris,  104;  DoiLgherty  v.  Tlie  Common- 
weaUhj  19  P.  F.  Smith,  291.  In  this  case  the  question  may  have  been 
asked  in  fact,  but  as  it  does  not  appear  in  the  record,  and  is  a  matter  of 
substance,  we  must  treat  it  as  not  having  been  done.  In  all  high  felonies 
and  especially  in  cases  of  murder,  the  presiding  judge  should  see  that  the 
record  is  made  up  properly,  before  the  term  is  over. 

The  sentence  will  be  reversed,  in  order  that  the  case  may  be  sent  back, 
and  an  opportunity  afforded  to  the  prisoner  to  plead  in  bar  of  it,  but  this 
error  will  not  reverse  the  trial  and  conviction*  JeweU  v.  Commonwealth^ 
10  Harris,  94,  102. 

NoTB. — ^The  same  question  was  considered  in  Dodge  t.  People,  4  Neb.  22b ;  and  the 
Bame  conclusion  reached.    The  court  said : 

'*  Section  four  hundred  and  ninety-five  of  the  Criminal  Code  provides  that  *  before  the 
senteuce  is  pronounced,  the  defendant  must  be  informed  by  the  court  of  the  verdict  sf 
the  jury,  and  asked  whether  he  has  any  thing  to  say  why  judgment  should  not  be  pro- 
nounced against  him.'    Gen.  Stat  832. 

"  It  does  not  appear  from  the  record  that  this  requirement  of  the  statute  was  complied 
with,  or  that  the  prisoner  was  present  in  court  at  the  time  sentence  was  pronounced,  and 
counsel  for  the  prisoner  insist  that  there  being  error  in  this,  we  have  no  authority  to 
either  pass  sentence,  or  remand  the  cause  to  the  District  Court  with  instructions  to  pro- 
nounce sentence  in  conformity  to  law,  and  therefore  prisoner  must  be  discharged. 

"  We  are  aware  that  cases  can  be  found  holding,  under  a  statute  similar  to  ours,  that 
there  is  no  authority  in  this  court  either  to  resentence  the  prisoner,  or  remand  the  case 
to  the  court  below  for  that  purpose.  We  may  correct  errors  in  any  other  respect,'  re- 
view the  proceedings  of  the  District  Court,  see  that  the  accused  has  had  a  fair  trial,  and 
that  his  rights  have  been  properly  guarded  and  secured,  but  the  moment  it  appears 
that  the  court  has  not  fully  complied  with  the  law  in  pronouncing  sentence,  it  is  at  once 
ousted  of  jurisdiction  and  the  accused  must  go  acquit  This  doctrine,  originating  in 
England  at  a  time  when  the  courts  of  that  country  held  that  they  had  no  authority  to 
revise  proceedings  and  judgments  in  cases  of  felony,  and  grant  new  trials,  partakes  of 
the  reasoning  of  that  period,  that  the  judgment  in  a  criminal  case  was  absolute,  unless 
a  pardon  was  granted;  that  if  the  judgment  did  not  conform  to  the  law  there  was  no 
power  of  revision  or  amendment;  and  as  the  prisoner  could  not  be  held  on  an  invalid 
judgment  he  must  therefore  be  discharged.  This  doctrine  was  expressly  overruled  in 
King  v.  Kemoorthyy  1  Bam.  &  Cress.  711,  and  in  Begina  v.  Holloway,  6  Eng.  Law  ft 
Equity,  310 ;  and  the  English  courts  now  hold  that  they  have  full  authori^  in  such 
cases  to  impose  the  sentence  required  by  law.  In  the  case  of  Beale  v.  The  Oommai^ 
wealthy  25  Penn.  St  22,  the  court  held:  '  The  common  law  embodies  in  itself  sufficient 
reason  and  common  sense  to  reject  the  monstrous  doctrine  that  aprisoner,  whose  guilt  is 
established  by  a  regular  verdict,  is  to  escape  punishment  altogether,  because  tiie  court 
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committed  error  in  paraiDg  sentence.  If  this  court  sanctioned  sadti  a  rule,  it  would  fail 
to  perform  the  chief  duty  for  which  it  was  established.  Our  duty  is  to  correct  erron 
and  "  minister  justice,"  but  such  a  course  would  perpetuate  error,  and  produce  the  most 
intolerable  injustice.'  And  to  the  same  effect  see  Benedict  v.  The  StaUf  12  Mis.  313  ; 
Waiianu  v.  The  State,  18  Ohio  St.  46;  Picket  v.  The  State,  22  id.  406. 

*'  A  person  convicted  of  felony  cannot  waive  his  right  to  be  present  in  court  at  the  time 
sentence  is  pronounced,  and  he  must  be  '  informed  by  the  court  of  the  verdict 
of  the  jury,  and  asked  whetlier  he  has  any  thing  to  say  why  judgment  should 
not  be  pronounced  agiiuist  him.'  As  it  does  not  appear  that  these  requirements  of 
the  statute  have  been  complied  with,  the  judgment  must  be  reversed,  and  an  order 
directed  to  the  court  below,  to  proceed  to  render  judgment  on  the  verdict  in  the  manner 
prescribed  by  law.  Ih  the  language  of  Judge  Dixon  in  Benedict  ▼.  77i«  State,  12  Mia. 
313,  '  this  course  appears  to  us  not  only  rational  and  correct,  but  the  only  one  which 
in  many  cases  will  save  the  justice  of  the  State,  in  criminal  proceedings,  from  being 
entirely  defeated  through  the  mistakes  or  oversights  of  clerks  and  other  officers,  in 
matters  not  reached  or  at  all  affecting  the  merits  of  the  controversy  or  the  legal  rights 
of  the  accused.' 

"  This  case  is  therefore  remitted  to  the  court  below  with  directions  to  proceed  to  pro- 
nounce judgment  on  the  verdict  in  the  manner  prescribed  by  the  statute." 


Harkinson's  Appeal. 

(78Penn.  St  196.) 

Restraint  of  trade  —  aiding  others  in  carrying  on  trade  —  injunction. 

A  woman  sold  a  bakery  and  covenanted  that  she  would  not  *^  engage  in  the  same  busi- 
ness directly^  or  indirectly  "  in  the  same  place  for  ten  years.  Within  that  time  she 
established  her  son  in  the  same  business  within  the  limits  of  the  same  place,  advanc- 
ing him  money  as  she  had  done  to  her  other  children  in  their  business.  It  was  found 
as  a  fact  that  the  buaiiiess  was  carried  on  in  good  faith  by  the  son  and  not  by  the 
mother,  and  no  actual  damage  to  the  plaintiff  was  shown.  Held,  that  the  plaintiff  was 
not  entitled  to  an  injunction  to  restrain  the  mother  from  permitting  or  aiding  her  son  to 
carry  on  the  business.* 

BILL  in  eqaity  for  an  injunction  to  restrain  the  defendant  from  per- 
mitting certain  premises  owned  by  her  to  be  used  as  a  bakery,  or 
from  aiding  others  in  carrying  on  said  business. 

The  bill  alleged  that  the  defendant,  Elizabeth  Harkinson,  sold  to  the 
plaintiff,  on  the  11th  of  August,  1868,  a  bakery  and  confectionery  estab* 
lishment  in  the  2 2d  ward  of  Philadelphia,  covenanting,  among  other 
things,  that  she,  the  defendant,  would  not  engage  in  the  same  business, 
directly  or  indirectly,  within  the  limits  of  the  22d  ward,  within  ten  years, 
bat  that  by  her  counsel  and  advice  she  would  encourage  and  promote  the 

•  See  Hubbard  v.  MUler,  15  Am.  Rep.  153;  and  0(U4ahan  ▼.  Daimollv,  18  id.  173  and 
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plaintiffs  business.  That  the  defendant,  about  April,  1870,  bought  a  lot 
in  the  sud  22d  ward,  and  erected  thereon  a  building  for  a  bakery  and  con- 
fectionery, and  had  fitted  it  up  as  such  under  her  own  directions  ;  and 
established  a  bakery  and  confectionery  therein ;  that  it  was  nominally  In 
charge  of  her  son,  David  Harkinson,  but  that  defendant  was  really  the 
manager,  with  allegations  of  damage  to  plaintiff  and  prayer  for  an  in- 
junction. 

The  defendant,  admitting  several  of  the  allegations  in  the  bill,  averred 
that  she  did  not  know,  when  the  agreement  was  executed,  that  there  was 
a  stipulation  in  it  that  she  should  not  engage  in  the  same  business  in  the 
22d  ward  ;  she  admitted  her  purchase  of  the  lot  mentioned  in  the  bHl,  and 
erection  on  it  of  a  building  adapted  to  the  bakery  business,  etc,  and 
that  it  was  fitted  for  the  purpose  with  the  intention  of  having  that 
business  carried  on  there,  but  denied  that  the  fitting  up  was  under  her 
directions ;  her  intention  in  buying  the  lot  was  that  her  son,  David  Har- 
kinson, might  go  into  business  there,  that  he  made  and  furnished  the 
plans,  the  fitting  up  was  under  his  orders,  and  the  money  which  she  had 
expended  in  the  lot,  in  building  the  house,  etc,  was  in  the  nature  of  an 
advancement  to  him ;  that  he  was  the  real  owner,  and  the  business  was 
carried  on  solely  for  his  benefit  She  denied  that  she  had  any  control  of  the 
business,  or  that  the  business  of  baker  and  confectioner,  which  was  car- 
ried on  in  the  premises,  had  her  encouragement  or  assistance,  further 
than  the  advancement,  etc,  she  had  made  to  him,  to  enable  him  to  go 
into  busmess ;  she  denied,  also,  the  other  allegations  of  the  bill. 

The  case  was  referred  to  a  master,  who  found,  among  other  facts,  thai 
the  defendant  had  made  advances  to  her  other  children,  and  further,  that 
in  the  spring  of  the  same  year,  1870,  her  remaining  child  David,  who 
had  been  working  in  the  confectionery  and  baking  business,  with  his 
brother  John  Harkinson,  in  Grermantown,  asked  his  mother  to  set  him 
up  in  business  in  Germantowh.  This  she  declined  to  do,  **  because  it 
would  not  be  fair  to  Mr  Engard."  Mrs.  Harkinson,  David  and  Marian 
went  to  Chestnut  Hill,  to  look  at  Fox's  bakery.  They  met  a  carpenter 
at  Chestnut  HOI,  by  whom  Mrs.  Harkinson  was  induced  to  purchase  a  lot 
of  ground  next  to  the  depot  of  the  Chestnut  Hill  Bailrpad,  and  to  build 
thereon  a  house  and  the  other  appliances  suitable  for  a  bakery  and  con- 
fectionery. The  title  to  thu  real  estate  was  taken  in  her  name ;  the 
general  plans  of  the  house,  etc.,  were  prepared  by  her  son  David,  and 
she  and  he  both  took  an  active  part  in  superintending  the  erection  and 
fitting  up  of  the  establishment,  complete  in  every  respect  for  the  business. 
For  the  lot  and  buildings  she  paid  $11,190.  In  addition  to  this,  she 
furnished  about  $1,200  for  the  purchase  of  the  working  utensils  of  thm 
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bnsinetSy  a  large  portion  of  wbidi  she  personally  bought  and  paid  for,  lists 
of  articles  being  made  oat  bj  David.  All  of  this  was  done  openlj,  and 
witb'>a  any  attempt  at  concealment,  she  stating  to  most  of  the  parties 
from  whom  these  purchases  were  made,  that  they  were  for  him.  There 
was  no  evidence  to  show  that  the  plaintiff  had  any  knowledge  of  all  this 
at  the  time. 

The  place  thus  bought  by  her,  built,  fitted  up  and  stocked,  is  within 
the  22d  ward  of  this  city,  about  four  miles  from  Mr.  Engard's 
store,  near  to  the  county  line,  next  to  the  railroad  depot,  and  the  con- 
nection with  Germantown  by  the  railroad,  u  almost  hourly  every  day, 
except  on  the  Sabbath.  The  name  put  over  the  door  was  and  is 
^  Harkinson."  David  Harkinson  moved  to  this  place  in  August,  1870^ 
and  on  August  Ist,  1870,  took  out  a  United  States  license  as  a  retail 
dealer  for  the  year  ending  May  1st,  1871 ;  and,  with  some  means  of  his 
own,  bought  the  articles  necessary  to  start  the  business  with :  and  he 
has  continued  to  c%rry  it  on  there  ever  since,  paying  the  taxes  on  the 
place  for  the  year  1871.  Mrs  Harkinson  purchased  some  few.  things 
for  him  at  the  first,  but  of  no  great  amount  There  was  some  slight  evi- 
dence that  she  had  taken  some  part  in  the  management  of  this  business  ; 
but  it  was  not  enough  to  make  one  say  that  it  was  her  business  ;  and 
certainly,  was  not  more  than  a  mother  would  be  expected  to  do,  and 
would  naturally  do  for  a  son,  under  the  circumstances.  Her  course  with 
him,  as  to  this  property  and  business,  seems  to  have  been  pretty  much  the 
same  as  that  pursued  by  her  with  her  other  children.  It  was  in  each 
instance  loosely  done,  and  with  no  very  definite  contract  or  agreement ; 
but  with  a  general  understanding,  that  the  children  were  getting  in  ad- 
vance their  shares  of  the  estate  which  their  parents  had  accumulated — 
in  no  event  was  the  money  in  the  case  of  either  child  to  be  returned ; 
and  the  payment  of  interest  was  to  depend  upon  success,  and,  most  prob- 
ably, would  not  be  enforced  at  all. 

Upon  the  whole  evidence,  the  master  reports,  that  the  business  carried 
on  at  the  store  in  Chestnut  Hill  has  been,  and  really  is,  the  business  of 
David  Harkinson ;  and  was  and  is  not  that  of  the  defendant ;  and  is 
managed  and  carried  on  by  him  <»i  his  own  credit,  and  with  his  own 
means,  and  not  by  her. 

There  was  no  proof  of  any  special  damage  suffered  by  plaintiff,  by 
reason  of  the  opening  of  this  bakery  and  confectionery  establishment,  at 
Chestnut  Hill,  or  that  customers  had  left  him  and  gone  there. 

The  master  reported  that  Mrs.  Harkinsou's  conduct  was  a  breach  of 
her  covenant  with  the  plaintiff,  and  that  she  should  be  required  by  in- 
junction  to  dose  the  property  as  a  bakery   and  confectionery   antU 
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August,  1878,  and  that  she  be  restrained  for  ten  years  from  August  11th, 
1868,  from. engaging  directly  or  indirectly  in  that  business,  etc.,  within  the 
limits  of  the  22d  ward. 

He  recommended  a  decree  in'  accordance  with  the  prayers  of  the  bill, 
except  as  to  damage. 

Exceptions  were  filed  to  the  report  of  the  master.  The  Court  of 
Common  Pleas  overruled  the  exceptions,  confirmed  the  report,  and  made 
the  decree  recommended  by  the  master. 

The  defendant  appealed  to  the  Supreme  Court,  and  in  a  number  of 
specifications  assigned  the  decree  for  error. 

C.  S.  Pancoasiy  for  appellant.  There  is  nothing  in  the  agreement 
to  prevent  merely  a  rival  establishment,  and  no  condition  can  be  implied. 
Midland  Railway  Co,  v.  London  4*  N.  W.  Railway  Oo.y  Law  Rep.,  2  £q. 
524.  The  covenant  is  to  restrain  her  personally,  not  to  prevent  her  from 
setting  her  children  up  in  business ;  such  agreement  would  be  against 
public  policy,  unreasonable  and  void  ;  to  be  enforced,  the  contract  must 
be  reasonable.  Homer  v.  Graves^  7  Bing.  743 ;  Morris  Run  Coal  Co, 
V.  Barclay y  18  P.  F.  Smith,  173 ;  Gompers  v.  Rochester y  6  id.  194.  An 
injunction  is  not  of  right ;  a  chancellor  must  regard  not  only  the  rights 
of  the  parties,  but  those  also  of  others  which  may  be  involved.  Wood  v. 
SiUcliffy  2  Sim.  (N.  S.)  163 ;  Mayor  v.  CommissionerSy  7  Barr,  365  ;  Crrey 
V  Ohio  ^  P.  Railroad  Co.y  1  Grant,  412  ;  Richards'  Appeal,  7  P.  F. 
Smith,  113 ;  ClarXi^s  Appeal,  12  id.  450 ;  Browne  v.  NewhaU,  1  Myl.  <& 
Cr.  570;  BoTuxparte  v.  Camden  S^  A,  Railroad  Co,,  Bald.  218  ;  2  Story's 
Eq.  959  b.,  note  5.  The  inconvenience  of  enforcing  an  injunction  is  a 
reason  for  withholding  it.  Collins  v.  Plumb,  16  Vesey,  454 ;  Deitrichen 
V.  Cahhum,  2  PhU.  52  (22  Eng.  Chanc.) ;  Lumley  v.  Wagner,  1  De6., 
M.  &  G.  620  ;  Taylor  v.  PortingUmy  7  id.  328 ;  South  Wales  Railroad 
Co,  V.  WyiheSy  5  id.  880 ;  Hoope  v.  Brodericky  11  Sim.  47. 

J.  G.  Johnsony  for  appellee.  Damage  is  presumed  to  result  from  a  breach 
of  covenant,  and  the  defendant  will  be  restrained  although  no  actual 
damage  is  proved.  Attorney-  General  v.  Railway  Co.y  Law  Rep.,  3  Ch. 
App.  104.  The  acts  of  defendant  were  indirectly  engaging  in  the  bosi- 
ness.    Perkins  v.  Lymany  9  Mass.  522. 

Mercur,  J.  The  first  question  which  arises  in  this  case  is,  has  the 
appellant  violated  her  agreement,  not  to  engage,  either  directly  or  in- 
directly, in  that  business,  the  good-will  of  which  she  sold  to  the  appellee  i 

Her  husband  had  owned  and  carried  on  a  bakery  and  confectionery 
establishment,  in  the  22d  ward,  in  the  city  of  Philadelphia.    He  devised 
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most  of  his  estate  to  tbe  appellant  absolutely,  appointed  ber  bis  sole 
execatiiz,  and  died  leaving  six  children.  Sbe  continued  tbe  business 
for  a  tinie,  and  tben  sold  to  tbe  appellee  tbe  establisbment,  togetber 
witb  tbe  good-will  of  tbe  business,  for  a  gross  sum,  in  1868.  At  tbe 
same  time,  sbe  agreed  not  to  engage  in  tbe  same  business,  directly  or 
mdirectly,  witbin  tbe  limits  of  the  said  ward,  at  any  time  witbin  ten 
years  from  tbe  date  of  said  sale ;  but,  by  ber  advice  and  counsel,  sbe 
would  endeavor  to  encourage  and  promote  tbe  business  interest  of  ber 
vendee.  During  tbe  life  of  ber  busband  be  bad  fumisbed  one  of  their 
sons  a  few  thousand  dollars,  with  which  be  bad  entered  into  business* 
After  tbe  death  of  her  husband  the  appellant  had  also  furnished  the 
same  son  several  thousand  more.  Sbe  bad  also  fumisbed  a  second  son 
with  an  amount  somewhat  larger,  to  start  him  in  business.  In  each 
case  no  obligation  was  demanded  or  given,  nor  had  any  of  tbe  money,  or 
interest  thereon,  been  repaid,  nor  does  it  appear  that  there  was  any  dia* 
tinct  agreement  of  any  kind  for  its  return. 

In  1870,  appellant  purchased  a  lot  at  Chestnut  Hill,  within  the  said 
ward,  near  tbe  county  line,  but  four  miles  from  the  establisbment  sold 
to  tbe  appellee.  On  it  sbe  built  and  fitted  up  a  bouse,  and  tbe  other 
appliances  suitable  for  a  bakery  and  confectionery.  The  general  plan 
of  the  house  and  its  appurtenances  was  arranged  by  a  third  son,  David, 
and  both  he  and  his  mother  took  an  active  part  in  superintending 
the  erection  and  completion  of  the  establishment  Having  put  over  tbe 
door  the  name  **  Harkinson,"  she  gave  to  ber  son  David  tbe  possession 
of  the  establisbment.  He  took  out  license  as  a  retail  dealer,  and  had 
continued  to  carry  on  tbe  business  down  to  tbe  time  of  tbe  bearing  before 
the  master.  Tbe  master  found  and  reported  that  ^^  tbe  whole  evidence 
shows  that  Mrs.  Harkinson  did  what  she  bad  done  in  pursuance  of  a 
plan  pursued  toward  her  other  children,  and  which  seems  to  have  been 
understood  and  been  acquiesced  in  by  all  of  them." 

There  appears  to  have  been  no  specific  binding  agreement  between 
David  and  the  appellant,  but  an  understanding  that  after  he  should  be 
thoroughly  established  in  business  he  should  pay  ber  interest  on  tbe  sum 
advanced,  and  in  case  of  ber  death,  the  property  was  to  be  lus ;  but  if  its 
value  was  more  than  his  share  of  his  father's  estate,  be  was  to  make  pay- 
ment to  his  brothers  and  sisters  of  tbe  excess.  He  thus  took  and  held 
tbe  possession,  subject  to  an  equitable  adjustment,  with  bis  brothers 
and  sisters,  of  its  relative  value  on  tbe  death  of  his  mother.  He  has  paid 
no  rent  and  no  interest  on  tbe  investment.  Upon  tbe  whole  evidence, 
the  master  reported  '^  that  tbe  business  carried  on  at  the  store  in  Chest 
nut  Hill  has  been  and  really  is  the  business  of  David  Harkinson,  and 
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was  and  is  not  that  of  the  defendant  below,  and  is  managed  and  carried 
on  by  him  on  his  own  credit,  and  with  his  own  means,  and  not  bj  her." 
Nevertheless,  the  master  found  that  bj  famishing  the  means  and 
fitting  np  the  establishment  for  her  son,  by  which  he  was  enabled  to 
engage  in  the  business,  the  appellant  had  violated  the  tme  intent  aud 
spirit  of  her  contract  The  case  of  Perkins  v.  Lyman^  9  Mass.  522, 
goes  far  toward  sustaining  that  cpndasion.  Yet  that  case  is.  distinguish- 
able from  the  present  in  this :  there,  with  an  intent  to  violate  his  contract, 
with  an  intent  to  engage  in  the  business  from  which  he  was  excluded,  he 
fitted  up  and  owned  a  vessel  for  such  a  voyage.  I£s  design  was  to  be 
interested  in  the  business  ;  thus  throwing  his  knowledge,  skill  and  ex- 
perience into  competition  with  one,  in  violation  of  his  agreement.  In 
the  present  case  the  appellant  did  not  erect  nor  furnish  the  establishment 
with  any  intention  that  she  would  engage  in  the  business,  or  be  in  any 
manner  interested  therein.  In  furtherance  of  her  plan  for  aiding  her 
children,  she  had  substantially  advanced  to  him  his  supposed  share 
in  her  estate.  It  was  invested  in  that  particular  for  his  benefit,  and  not 
hers.  The  effect  was  the  same  as  if  she  had  given  or  loaned  to  him 
money,  with  a  knowledge  that  he  intended  so  to  use  it  It  is  certainly 
going  very  far  to  say  that  by  the  general  terms  used  in  this  agreement  a 
])arent  has  covenanted  to  control  the  business  of  her  son  by  withholding 
from  him  his  share  in  her  estate.  Without  deciding  adversely  to  the 
conclusion  of  the  master  and  court  on  this  point,  we  think  the  case  is  not 
free  from  doubt 

2.  Does  the  appellee  present  a  case  which  should  move  a  chancellor 
to  enjoin  the  appellant  against  permitting  the  premises  to  be  used  in 
carrying  on  the  business  in  which  her  son  is  engaged  ?  Is  it  a  violation 
of  such  a  character,  and  to  such  an  extent,  as  to  justify  this  specific 
remedy. 

We  have  clearly  shown  that  the  appellant  personally  is  nowise  engaged 
or  interested  in  the  business,  otherwise  than  by  the  master's  assumed 
indirectness.  So  there  is  no  occasion  to  enjoin  her  against  doing  what 
she  has  not  done,  and  does  not  propose  to  do.  Shall  she  turn  her  son 
out,  or  enjoin  him  against  pursuing  his  business  ?  An  attempt  to  do 
either  might  not  be  entirely  successful. 

It  must  be  borne  in  mind  that  agreements  in  restraint  of  trade  genera 
aUy  are  void.  To  give  validity  to  them  they  must  be  limited  in  time  or 
partial  in  their  operation,  and  be  supported  by  a  sufficient  oonsideratior. 
Gomperg  v.  Rochester,  6  P.  F.  Smith,  194. 

When  a  court  of  equity  is  called  upon  to  enjoin  a  person  against  the 
free  exercise  of  a  trade,  the  violation  of  the  agreement  ought  not  to  be 
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donbtfuL  Hence,  a  merchant,  who,  apon  selling  his  stock  in  trade  and 
business,  coyenants  not  to  carry  on  the  same  business  at  the  same  place 
or  within  certain  limits  surrounding,  and  who  thereupon  gives  up  his 
place  of  business,  will  not  be  enjoined  from  afterward  soliciting  and 
procuring  orders  within  the  specified  territory  —  the  question  of  whether 
this  constitutes  a  breach  of  the  covenant  being  regarded  as  too  doubtful 
Co  warrant  an  injunction,  without  bringing  an  action.  High,  on  Inj.,  S 
748 ;  TWnMT  ▼.  JBvanij  2  De  Gex,  M.  &  G.  740.  So,  where  one  un- 
dertakes the  management  of  the  business  of  a  chemist,  having  covenanted 
against  carrying  on  the  same  business  in  his  own  name  and  for  his  own 
benefit,  or  in  the  name  and  for  the  benefit  of  any  other  person,  within  a 
certain  radius,  under  a  specified  penalty  named  by  bond,  and  he  after- 
ward solicits  orders  for  another  chemist  within  the  limits  specified,  the 
effect  of  such  conduct  upon  the  covenant  in  qii  cation  is  regarded  as  too 
doubtful  to  warrant  a  preliminary  injunction.  High,  on  Inj.,  iupra  ; 
(Hart  V.  Watkinsj  9  Jur.  (N.  S.)  142.  If,  however,  one  agrees  not  to  set 
up  or  follow,  or  practice  a  particular  business,  and  then  acts  as  an  assist- 
ant or  manager  in  the  busines8  for  another  person,  it  is  a  violation  of  his 
covenant.  Dales  v.  Weher^  18  Weekly  Rep.  998.  In  such  a  case  his 
covenant  not  only  exdnded  him  from  interest  or  profit  in  the  business, 
but  also  from  personal  employment  therem.  Nor  is  a  covenant  against 
engaging  in  a  certain  trade,  or  in  any  matter  pertaining  thereto,  within 
a  certain  district,  regarded  as  violated  by  loaning  money  to  one  engaged 
in  such  business,  the  loan  being  secured  by  mortgage  on  the  business 
premises,  even  though  the  covenantor  may  know  that  the  mortgagor's 
only  means  of  repaying  the  money  is  out  of  the  profits  of  the  business. 
High,  on  Inj.,  supra  ;  Bird  v.  Lakey  1  Hem.  &  Miller,  888. 

**•  There  is  no  power,"  said  Mr.  Justice  Baldwin,  in  Bonaparte  v. 
Camdm  Sf  Amboy  Raibroad  Co.,  1  Bald.  Cir.  C.  R.  218, ''  the  exercise 
of  which  is  more  delicate,  which  requires  greater  caution,  deliberation, 
and  sound  discretion,  or  is  more  dangerous  in  a  doubtful  case  than  the 
issuing  of  an  injunction.  It  is  the  strong  arm  of  equity  that  never  ought 
to  be  extended,  unless  to  cases  of  great  injury,  where  courts  of  law 
cannot  afford  an  adequate  or  commensurate  remedy  in  damages."  It 
ought,  therefore,  to  be  guarded  with  extreme  caution,  and  applied  only 
in  very  dear  cases.  Story's  Eq.  Jur.,  §  959  h.  Certainty  is  an  essential 
element  in  the  contract,  whose  enforcement  is  sought  by  injunction ;  and 
where  a  covenant  is  uncertain  in  its  provisions,  no  injunction  will  be 
allowed.  High,  on  Inj.,  §  720.  So,  too,  it  is  usually  requisite  that  the 
party  aggrieved  should  show  some  appreciable  damage,  as  the  result  ol 
the  breach  of  covenant  which  he  seeks  to  restrain.    Id.     Where  damages 
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will  compensate  either  the  benefit  derived  or  the  loss  suffered,  eqaitj 
will  not  interfere.  Grey  v.  Ohio  Sf  Pentu  RcBiJroad  Oo.^  1  Grant,  412. 
So,  where  either  party  may  suffer  by  the  granting  or  withholding  an 
injunction,  the  mle  in  equity  requires  the  court  to  balance  the  incon- 
veniences likely  to  be  suffered  by  the  respective  parties,  by  means  of  the 
action  of  the  court,  and  to  grant  or  withhold  the  injunction  according  to  a 
sound  discretion.  Id. ;  R%chard»*  Appeal^  7  P.  F.  Smith,  105.  A  court 
of  equity  will  not  interfere  if  the  damage  is  slight,  and  the  nuisance  is  of  a 
temporary  character,  so  that  damages  at  law  would  furnish  an  entire  and 
adequate  remedy.  Bisph.  £q.,  §  440.  It  was  said  in  Butler  v.  BurUsony 
16  Yt  176,  ''when  there  is  an  express  covenant,  and  an  uncontro- 
verted  mischief  arising  from  the  breach  of  it,  equity  will  grant  an  injunc- 
tion to  restrain  the  breach."  In  OlarH^s  Appeal^  12  P.  F.  Smith,  447, 
Mr.  Chief  Justice  Thompson  said :  ^  Injunction  is  a  remedy  in  equity, 
to  restrain  or  prevent  sucn  acts  of  wrong,  as  would,  if  done,  result  in 
hreparable  injury  to  the  property  of  the  complainant.  No  decree  should 
ever  be  made  to  be  followed  by  writ  of  injunction,  unless  this  element 
be  clearly  established."  There  should  be  some  irreparable  injury,  either 
committed  or  threatened,  to  justify  an  injunction. 

In  McOhirg^s  Appeal,  8  P.  F.  Smith,  61,  the  question  of  injury  sns 
tained  is  not  distinctly  presented  in  the  report  of  the  case,  yet,  in  the 
opinion  of  Mr.  Justice  Sharswood,  he  clearly  assumes  it  to  exist,  and 
eites  with  approbation  the  case  of  Butler  v.  Burlesarif  sttpra. 

The  appellant  denies,  in  her  answer,  that  she  has  encouraged  and 
promoted  the  business  of  others  with  the  intent  and  effect  of  injuring 
complainant ;  on  the  contrary,  she  alleges  and  avers  that  she  has  advised 
and  encouraged  the  old  customers  of  her  place  to  continue  their  custom, 
and  has  endeavored  to  remove  objections  on  their  part  to  purchasing  of 
the  appellee.  The  master  has  found  ''  there  was  no  proof  of  any  spedal 
damage  suffered  by  pluntiff  (below)  by  reason  of  the  opening  of  this 
bakery  and  confectionery  established  at  Chestnut  Hill,  or  that  customers 
had  left  him  and  gone  there." 

The  master  does  not  find  that  this  establishment  will  be  any  more 
injurious  to  the  appellee  in  the  future  than  it  has  been  in  the  past  The 
proof  then  not  only  fails  to  show  irreparable  injury  to  the  property  of 
the  appellee,  which  cannot  be  compensated  in  damages,  but  shows  that 
no  appreciable  damage  has  been  done  to,  or  suffered  by  him* 

It  is  not  the  province  of  courts  to  decide  abstract  questions,  but  to 
determine  relative  rights,  and  to  redress  relative  wrongs,  according  to 
the  rules  of  law  and  equity. 

The  complaint  here  rests  on  an  alleged  violation  of  a  contract    The 
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fact  of  a  violation  is  not  free  from  doabt  The  appellee  has  not  sus- 
tained, nor  has  be  reason  to  fear,  any  substantial  injury  to  his  property. 
Under  all  the  circumstances,  it  is  not  a  case  that  now  calls  for  the  ex- 
ercise of  the  high  power  invoked.  We  think  the  learned  judge  erred  in 
the  conclusion  of  the  master,  and  in  decreeing  accordingly. 
Decree  reverted,  and  biU  dumUeed  ai  the  cost  ofappeUec* 


Lucas  t*  Goterkment  National  Bank  of  Pottsyillb. 

(TSPenn.  St  228.) 
National  hank  —  vMury — Mtiroff 

In  an  sodon  by  a  national  bank  on  negotiable  paper  dlsoounted  by  it,  the  defendant 
may  set-off  the  amonnt  of  nsniions  disconntB  on  other  tnmaactions.  The  interest 
paid  by  the  defendant  beyond  that  authorized  by  the  Act  of  Congress  belongs  to  him, 
and  the  bank  can  hold  it  only  for  his  use. 

In  sQch  action,  a  State  statnte  limiting  the  time  within  which  actions  to  recover  excess 
ire  interest  may  be  brought,  does  not  apply. 

Z).  A,  Jonee  and  J,  W.  S^  J,  Byon,  for  plaintiffs  in  error. 

G.  R.  Kaercher,  for  defendant  in  error.  "  From  18  to  24  per  cent,^ 
is  too  indefinite.  Love  v.  Brown,  2  Wright,  309.  Averments  in  affidavits 
of  defense  are  to  be  taken  most  favorably  for  the  plaintiff.  Ogden  v.  Offer^ 
wum^  2  Miles,  40.  Jurisdiction  of  the  question  of  forfeiture  in  this  case  was 
exclusively  in  the  United  States  courts  (1  Kent's  Com.  401-403),  and  there- 
fore the  defendant  could  not  plead  set-off  in  a  State  court  Waterman  on 
Set-off,  29.  Congress  cannot  compel  a  State  court  to  entertain  jurisdiction. 
Hintermister  v.  Bank,  10  N.  Y.  Sup.  345 ;  Tifany  v.  National  Bank  of 
MUsovri,  18  Wall.  410.  The  forfeiture  is  a  penalty  and  cannot  be 
the  subject  of  set-off.  Bank  of  Ohambershurg  v.  Oommonwealth,  2  Grant, 
385.  A  right  of  action  for  tort  cannot  be  assigned.  BuUard  v.  Raynotj 
30  N.  Y.  197;  Waterman  on  Set-off,  102,  148,  149,  154;  Oogely. 
Jacchy,  5  S.  &  R.  117 ;  Fairman  v.  Fiuck,  5  Watts,  515 ;  TFiZton  v.  M> 
Elr&y,  8  Casey,  82 ;  Firtt  National  Bank  of  Mi.  Joy  v.  Gieh,  22  P.  F. 
Smith,  13. 

GrOBDON,  J.  This    was    an    action    brought    by  the    Government 
National  Bank  of  Pottsville  against  John  Lucas  &  Co.,  on  two  certain 
notes  and  one  check,  all  of  which  were  drawn  by  Greorge  J.  Richardson 
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to  the  defendants,  and  by  them  indorsed  to  the  plunti£E.  John  Lacas, 
on  the  part  of  the  defendants,  filed  an  affidavit  of  defense,  setting  forth, 
^  That  the  said  John  Lacas  &  Co.  were  the  payees  on  the  notes  and 
check  upon  which  suit  is  founded,  and  that  George  J.  Richardson  was 
the  maker.  That  said  notes  and  check  were  sold  to  the  said  plaintiff  at 
a  diBCoant  of  from  18  to  24  per  cent  per  annum,  and  that  the  defend- 
ants received  from  the  plaintiff  the  amount  of  said  notes  and  check, 
less  said  rate  of  discount  In  addition  to  the  above,  said  plaintiff  has 
received  from  said  George  J.  Richardson  (corrected  by  a  supplemental 
affidavit  to  read  '  defendants,'  instead  of  ^  George  J.  Richardson '),  on 
his  (their)  notes,  not  less  than  $3,000  in  excess  of  the  legal  rate  of  inter- 
est, the  same  having  been  purchased  by  the  plaintiff  at  about  the  rate  of 
21  to  24  per  cent  per  annum  discount  from  the  sud  defendants ;  and 
said  defendants  claim  from  the  plaintiffs  double  the  amount  of  interest 
under  the  Act  of  Congress."  Oto  the  7th  day  of  July,  1873,  on  motion 
of  the  plaintiffs'  counsel,  the  court  entered  judgment  against  the  defend- 
ants for  the  whole  amount  of  the  plcdntiffs'  claim,  with  interest  from 
and  after  the  maturity  of  the  paper,  striking  out  and  disallowing,  how- 
ever, 18  per  cent,  the  amount  of  discount  This  judgment  la  erroneous 
in  that  it  includes  interest  on  the  paper  in  suit  from  the  time  it  fell  due. 
The  Act  of  Congress  speaks  in  this  wise :  ^  And  knowingly  taking, 
receiving  or  charging  a  rate  of  interest  greater  than  aforesaid,  shall  be 
held  and  adjudged  a  forfeiture  of  the  entire  interest  which  the  note,  bill 
or  other  evidence  of  debt  carries  with  it,  or  which  has  been  agreed  to 
be  paid  thereon."     Rev.  Stat,  S  5198. 

Observe,  it  is  the  entire  interest  which  the  bill  or  note  carries  with 
it  that  is  forfeited,  and  not  merely  that  which  the  party  borrowing  may 
agree  to  pay.  The  illegal  act  destroys  the  interest-bearing  power  of 
the  obligation,  and  as  there  can  be  no  point  in  the  history  of  such 
paper  at  which  it  is  freed  from  the  taint  of  Ulegality,  so  it  follows  there 
can  be  no  point  of  time  from  which  it  can  bear  interest.  The  plaintiff 
was  entitled  to  recover  the  face  of  the  note  and  check,  and  no  more. 
Braum  v.  Seamd  Natumal  Bank  of  Erit,  22  P.  F.  Smith,  209. 

Technically,  the  latter  part  of  the  affidavit  of  defense  is  bad,  for  it 
daims,  as  a  set-off,  that  which  the  Act  of  Congress  imposes  as  a  penal^ 
on  the  usurious  transaction,  to  wit,  double  the  amount  of  the  interest 
paid.  In  this,  defendants  had  no  such  interest  as  would  enable  them  to 
use  it  by  way  of  defalcation,  for  it  could  be  acquired  only  through  an 
action  of  debt  under  the  statute ;  and  until  the  forfeiture  was  pronounced 
in  their  favor,  by  judgment  of  the  court,  they  had  nothing  therein  which 
would  be  the  subject  of  set-off.    But,  as  we  hold  that  the  defendants 
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are  entitled  to  defalk  the  amount  of  the  usnrions  disconnta,  which  thej 
paid  the  plain tifFii  on  previo&B  uranBactions,  we  are  dlBposed  to  treat  the 
affidavit  as  faulty  only  in  form,  rather  than  substance.  The  money  paid 
to  the  plaintiff,  over  and  abore  that  which  the  Act  of  Congress  author* 
iced  it  to  receive,  belonged  to  the  defendants,  and  the  bank  could  hold 
it  only  for  their  use.  This  very  point  was  raised  and  decided  in  Thomoi 
V.  Shoemaker^  6  W.  &  S.  179.  That  case  ruled  that  usurious  interest 
paid  might  be  recovered  back  in  an  action  for  money  had  and  received, 
and  that  it  was  not  questionable,  but  that  such  interest  secured  on  pre- 
vious transactions  might  be  defalked  against  the  plaintiff's  claim  in  the 
suit  then  pending.  This  decision  was  made  under  the  Act  of  1823, 
then  in  force,  by  which,  where  more  than  l^al  interest  was  received, 
the  money  or  other  things  lent  was  wholly  forfeited. 

The  reason  lying  at  the  foundation  of  this  and  all  similar  decisions  ii 
very  obvious.  The  receiving  of  such  excessive  interest  is  treated  by 
the  supreme  power  in  the  State  as  a  public  evil,  and  as  such  prohibited ; 
OGusequently,  when  taken  against  the  statutory  prohibition,  it  is  acquired 
without  right,  and  no  title  thereto  vests  in  the  taker.  In  such  case  he  is 
to  be  held  as  one  wrongfully  in  possession  of  his  neighbor's  property. 

This  reason  applies  h  fariiori  to  the  case  in  hand,  for  these  national 
banks  are  the  mere  creatures  of  the  Act  of  Congress.  From  it  they 
derive  all  the  powers  they  possess ;  when,  therefore,  they  act  contrary 
to  its  express  provbions  and  mandates,  they  usurp  powers  that  do  not 
belong  to  them,  and  such  act  is  clearly  ukra  vires  and  void.  In  the  case 
now  in  hand,  if  the  affidavit  of  John  Lucas  be  true,  this  bank  has  taken 
from  the  defendants  some  (3,000,  which  the  Act  of  Congress  has  not  only, 
in  express  terms,  declared  it  should  not  take,  but  imposed  a  penalty  upon 
it  for  taking. 

By  no  right,  then,  does  the  plaintiff  hold  this  money ;  it  has  no  prop- 
erty therein,  and  its  possession  thereof  is  but  that  of  a  trustee  or  bailee 
of  the  defendants. 

Another  error  into  which  the  court  fell  was  in  supposing  that  the 
ease  came  within  the  provision  of  our  Ac^  of  March  28th,  1858,  which 
provides,  that  where  the  debt  and  excessive  interest  have  been  paid,  no 
action  to  recover  back  such  excess  can  be  maintained  but  within  six 
months  after  such  payment  But  this  case  does  not  come  under  that 
act,  but,  as  we  have  seen,  under  the  Act  of  Congress,  which  operates 
upon  a  subject  of  its  own  creation,  and  over  which  it  has  supreme  con* 
trol ;  hence  our  act  cannot  be  made  to  supplement  the  national  statute 
with  a  limitation  not  found  in  it.  As  the  only  limitation  found  in  the 
Act  of  Congress  applies  alone  to  the  action  for  the  penalty,  it  follows 
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that  the  daim  of  the  defendants  can  only  be  barred  by  a  failure  to  roe 
for  the  same  within  the  period  of  six  years  after  it  aoOTaed. 

The  judgment  %$  reversed  and  a  procedendo  awarded* 


Hanna  Holton. 

(78  Penn.  St  334) 

Deht&r  and '-^  creditor  coUaUral  security  ~^  loss  of,  through  neglect  of  creditor  — 

StattUe  if  limitations. 

Where  a  creditor  holds  a  collateral  security  for  the  protection  of  his  deht,  and  the 
collateral  is  lost  by  the  insolvency  of  the  debtor  in  the  collateral  instrument  through 
the  negli^fenoe  of  the  creditor,  the  latter  is  liable  for  the  loss  to  his  own  debtor. 

Plaintiff  assigned  to  defendant,  as  collateral  for  money  lent,  a  judgment  the  lien  of 
which  expired  September,  1873.  The  defendant  neglected  to  revive  his  lien,  and  the 
Judgment  debtor  sold  his  land  in  1866,  and  the  judgment  was  lost  Beld,  (1)  that  the 
defendant  was  liable  to  plaintiff  for  the  judgment,  and  (2)  tliat  (the  judgment  debtor 
being  solvent  when  his  land  was  sold)  the  Statute  of  Idndtation  began  to  run  from 
the  time  of  the  sale  and  not  from  the  expiration  of  the  lien. 

ACTION  on  the  case  by  Holton  against  Hanna  to  recover  damages  for 
negligence  in  not  reviving  and  continuing  the  lien  of  a  judgment 
against  one  Jackson  in  favor  of  the  plaintiff  which  had  been  assigned  to 
the  defendant  as  collateral  security  for  money  borrowed  by  the  plaintiff 
from  him. 

The  defendant  pleaded  *'  not  guilty  "  and  the  Statute  of  Limitations. 

On  the  19th  of  March,  1858,  Jackson  A.  Holton  executed  to  the  plaintiff 
a  bond  with  warrant  of  attorney  to  confess  judgment  for  $1,000,  payable 
in  five  years  with  interest;  judgment  on  this  bond  was  entered  by  virtue 
of  the  warrant  of  attorney  on  the  27th  of  September,  1858  ;  it  was  the 
first  lien  and  well  secured  on  a  farm  belonging  to  Jackson  A.  Holton« 
On  the  22d  of  October,  1860,  the  plaintiff  borrowed  from  the  defendant 
$550,  for  which  he  gave  his  bond  payable  on  the  25th  day  of  the  next 
March,  and  assigned  as  collateral  security,  the  bond  and  judgment  above 
mentioned  against  Jackson  A*  Holton,  the  judgment  being  marked  on 
the  record  for  the  use  of  the  defendant  as  collateral  security  for  the  debt 
of  plamtiff  to  defendant  On  the  27th  of  September,  1868,  the  lien  of 
the  plaintiff's  judgment  against  Jackson  A.  Holton  expired,  and  was  not 
afterward  revived.  On  the  14th  of  July,  1866,  Jackson  A.  Holton  sold 
his  farm,  which  was  all  the  real  estate  that  he  owned ;  he  received  all  the 
purchase-money,  and  the  bond  to  the  plaintiff  remained  unpaid.  Jadcsoii 
A.  Holton  died  insolvent  on  the  8th  of  January,  1867,  and  the  bond  of  the 
plaintiff  against  him  was  entirely  lost 
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These  facto  appeared  on   the  trial    Noyemher  14th,  1871,  befora 
Butler,  P.  J. 
Hie  defendant's  pointe  were :— - 

1.  The  Statute  of  Limitations  bars  the  plaintiff's  recovery. 

2.  It  was  not  the  duty  of  the  defendant  to  pursue  Jackson  A.  Helton 
for  the  collection  of  the  bond  assigned  as  collateral  security,  or  of  the 
judgment  entered  upon  it 

3.  It  was  not  the  duty  of  the  defendant  to  cause  the  lien  of  the  judg* 
ment,  marked  to  his  use  as  cdllateral  security,  to  be  revived. 

4.  The  plaintiff  having  obligated  himself  to  pay  the  defendant  the 
$550  bond,  nearly  two  years  before  the  $1,000  bond  assigned  as  collateral 
security  was  payable  or  could  be  collected,  and  two  years  and  a  half 
before  the  lien  of  the  judgment  entered  upon  it  had  expired,  and  having 
neglected  to  pay  the  $550  bond,  he  was  in  default  to  the  defendant,  and 
there  was  no  further  duty  on  the  defendant  to  the  plaintiff  with  referenoe 
to  said  assigned  bond  or  to  said  judgment. 

The  court  answered  the  pointo  as  follows : 

'^  We  cannot  charge  the  jury  as  requested  by  the  first  point  —  that  *  the 
Statute  of  Limitations  bars  the  plaintiff's  recovery.' 

^  We  think  it  does  not  We  do  not  regard  the  neglect  to  revive  the 
lien  at  the  expiration  of  the  first  five  years  as  the  cause  of  action,  but  the 
continued  neglect  of  the  judgment  thereafter,  which  resulted  in  ito 
loss. 

The  negligence  commenced  at  the  period  indicated,  and  continued 
up  to  the  time  the  land  was  sold,  at  least 

^  The  redress  sought  is  not  for  the  loss  of  the  lien,  in  1868,  but  for 
the  loss  of  the  value  of  the  judgment  The  latter  loss  was  not  sustained 
when  the  lien  first  expired ;  nor  until  the  land  was  parted  with  and  the 
debtor  had  become  insolvent,  years  after.  If  the  judgment  had  been  re- 
assigned upon  the  expiration  of  the  lieu,  and  the  plaintiff,  lying  still  until 
the  sale  of  the  land  and  insolvency  of  the  debtor,  had  brought  suit  in 
1866,  for  the  loss  of  his  property,  basing  his  claim  upon  the  original 
neglect  to  revive,  he  certainly  would  have  been  answered  that  the  loss 
did  not  result  from  this,  but  from  subsequent  negligence  of  his  own ; 
and  it  would  have  been  conclusive.  If  an  action  had  been  brought  upon 
the  expiration  of  the  lien,  the  complaint  could  not  have  been  what  it  now 
is — negligence,  whereby  the  value  of  the  judgment  was  lost  It  must 
have  been  negligence  by  which  one  of  its  incidents  merely  (the  lien)  was 
lost ;  and  as  this  could  then  have  been  readily  restored,  and  the  plaintiff 
placed  where  he  was  before,  the  damages,  if  any,  must  have  been  virtuaUy 
nominal. 
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<'  The  question  ndsed  bj  the  point  is,  however,  a  rerj  interesting  one* 
and  we  regret  that  the  time  afforded  ns  will  allow  of  no  more  than 
this  very  brief  indication  of  the  ground  on  which  we  dispose  of  it. 

^^  The  remaining  points  are  also  disaffirmed.  We  will  not  saj  that  it 
was  the  duty  of  the  defendant,  under  the  circnmstances  shown  here,  to 
issue  execution  for  the  collection  of  the  judgment,  so  long  as  its  lleo 
continued  on  the  land ;  but  we  think  it  was  his  duty  to  take  care  that  the 
lien  continued ;  that  the  hold  upon  the  land  was  preserved ;  and  that  the 
judgment  did  not,  while  in  his  hands,  become  less  secure,  or  less  valuable^ 
by  reason  of  any  omission  of  his.'' 


^  R  WaddsU  and  P.  F.  Smith  (with  whom  was  6.  F,  Smith),  for  plain- 
tiff  in  error.  The  bond  and  judgment  being  assigned,  not  for  collection  but 
as  coUateral,  the  defendant  incurred  no  responsibility  but  from  posi- 
tively detrimental  acts.  United  States  v.  Simpeon^  8  Penn.  487 ; 
Mundorffy.  Singer^  5  Watts,  172 ;  Morrison  v.  Hartmany  2  Harris,  55; 
Bank  United  States  v.  Peabody,  8  id.  454.  As  to  the  Statute  of 
Limitations,  the  cause  of  action  accrued  when  the  negligence  occurred* 
irrespective  of  the  time  when  the  consequential  loss  accrued.  MiUer  v» 
Wilsany  12  Harris,  114 ;  WUeax  v.  Plummer,  4  Peters,  172  ;  BoweRy* 
Toung,  5  B.  &  C.259 ;  Funk  v.  Smith,  16  P.  F.  Smith,  27;  Ehines  v. 
Evans,  id.  192 ;  Orawford  v.  Gaulden,  88  Ga.  178 ;  Stephens  v.  Dovmey^ 
8  P.  F.  Smith,  424. 

W.  Mc  Veagh  and  J.  J.  Lewis,  for  defendant  in  error.  The  trans- 
fer of  Jackson  A  Helton's  bond  as  collateral  put  it  wholly,  for  the 
purposes  of  care,  protection,  etc,  in  the  hands  of  the  defendant ;  and 
the  plaintiff  had  no  right  to  exercise  any  control  over  it  Whilst  the  defend- 
ant below  held  the  collateral  security,  his  duties  toward  it  were  active  and 
be  was  bound  to  use  due  diligence  in  regard  to  it.  If,  at  the  termination  of 
any  bailment,  the  collateral  security  was  less  valuable  by  reason  of  the 
negligent  conduct  of  the  defendant  while  it  was  in  his  hands  as  collateral 
security,  an  action  for  the  loss  accrued  to  the  plaintiff  against  the 
defendant  Lyon  v.  Huntingdon  Bank,  12  S.  &  R.  68 ;  Lishg  v.  O'Brien^ 
4  Watte,  141 ;  Beak  v.  The  Bank,  5  id.  529 ;  BSUer  v.  The  Gettysburg 
Bank,  8  id.  192 ;  Dyott's  Estate,  2  W.  &  S.  490 ;  MuUen  v.  Morris,  t 
Barr,  85 ;  Spalding  v.  The  Bank,  9  id.  28 ;  Insurance  Oo.  v.  Smith,  1 
Jones,  120;  Sellers  ^  Nichols  y.  Jones,  10  Harrb,  427;  Williamson  v 
McClvre,  1  Wright,  410  ;  Insurance  Co.  v.  Marr,  10  id.  507  ;  Russell  v. 
Heister,  10  Ala.  585 ;  Ckxrdin  v.  Jones,  28  6a.  175 ;  Sktin  v.  Morrow^ 
4  Ind.  425  ;  Noland  v.  Clark,  10  B.  Monr.  289  ;  Bank  v.  Martin,  1  La. 


MAT  TERM,  1876.  23 


Hanna  t.  Holton. 


Amu  840 ;  Jmrnisam  t.  Parker^  7  Mich.  B55,  Ab  to  the  Statate  of  Limi- 
tations,  no  right  of  action  aocraed  till  Jnly  14th,  1866,  when  J.  A  Holton 
•old  his  land ;  for  nntil  then  there  was  no  loss  to  the  plaintifE.  The  dutj 
of  oondnctang  the  litigation  is  an  entire  duty,  extending  from  its  begin- 
ning to  its  dose,  and  any  action  concerning  it,  whether  for  liability  for 
legligence  in  conducting  it,  may  awut  its  conclusion  without  danger 
from  the  Statute  of  Limitations,  unless  the  negligence  b  sooner  known. 
FoHer  T.  Jaekj  4  Watts,  889  ;  Derriektan  v.  Oady,  7  Barr,  27 ;  Xtc%  t. 
Z^ti^tis,  5  P.  F.  Smith,  484 ;  Otwfon  y.  7Vac«y,  14  S.A;  R.  811 ;  XeinA^ 
Farringer,  1  Penn.  492 ;  Janet  ▼.  TrimbUy  8  Rawle,  881 ;  Poe  r. 
Fatter,  4  W.  &  S.  851 ;  LyiU  y.  Mehafyy  8  Watts,  267 ;  Vanhom  y.&ott, 
4  Casey,  816 ;  Ewmt  t.  See,  11  Harris,  88 ;  Bank  ▼.  Waterman,  26  Conn. 
824 ;  Inturanee  Co.  ▼.  Marr,  10  Wright,  504 ;  Newhert  y.  Ounningham^ 
50  Me.  281 ;  JSbiocl;  y.  WtUunU,  1  DuyaU,  818;  PoOy  y.  McCaU,  87 
Ala.  20 ;  Keefer  y.  Zimmerman,  22  Md.  274 ;  Norton  y.  EaU,  41  Yt. 
471 ;  Bottom  y.  WtiUamean,  8  Bush,  521 ;  Singleton  y.  Towmend,  45 
Mo.  879  ;  Angellon  lim.,  §  178. 

AoHEW  J.  The  cases  cited  for  thepliuntiff  in  error  are  chiefly  those  of 
sureties  where  the  indulgence  of  the  creditor  was  purely  permissiye,  and  the 
surety  was,  therefore,  held  not  to  be  discharged.  A  creditor  who  holds  a 
collateral  security  for  the  protection  of  his  debt  stands  in  a  different  rela« 
tion  to  the  assignor  of  the  collateral,  though  the  latter  be  his  debtor. 
By  the  assignment  a  priyity  in  contract  is  established,  which  inyests  the 
assignee  widi  the  ownership  of  the  collateral,  for  all  purposes  of  dominion 
oyer  the  debt  assigned.  He  alone  is  empowered  to  receiye  the  money 
to  be  paid  upon  it,  and  to  control  it  in  order  to  protect  his  right  under  the 
assignment  This  is  the  ground  of  the  creditor's  liability  for  the  collateral, 
as  stated  by  Tilohkan,  C.  J.,  in  Lyon  y.  Huntingdon  Bank,  12  8.  &  R. 
68 ;  and  also  by  the  court  in  Beale  y.  Tke  Bank,  5  Watts,  580.  It  is 
therefore  settled  in  this  State  that  where  the  collateral  is  lost  by  the 
insolyency  of  the  debtor  in  the  collateral  instrument,  through  the  supine 
negligence  of  the  creditor,  he  must  account  foe  the  loss  to  his  own  debtor, 
who  inyested  him  with  its  entire  control.  MiRer  y.  Ge^ehurg Bank,% 
Watts,  192  ;  Bank  United  States  y.  Peabody,  8  Harris,  454 ;  Dyote$  Estate, 
2  W.  &  S.  490  ;  Chaimhershurg  Ins.  Co.  y.  Smith,  1  Jones,  120  ;  Sellers  et 
al  y.  Jones,  10  Harris,  427  ;  JUshg  y.  O'Brien,  4  Watts,  141  ;  Muirhead  y. 
Kirkpatriek,  9  Harris,  287 ;  hks.  Co.  y.  Marr,  10  Wright,  504.  We  pe^ 
oeiy e  no  error,  therefore,  in  the  decision  of  the  court  below,  that  William 
Hanna  must  account  to  Alexander  Holton  for  the  loss  of  the  assignmeul 
against  Jackson  A  Holton,  by  reason  of  his  omitting  to  keep  up  i'li  lien» 
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and  afterward  failing  to  proceed  to  collect  it,  until  Jadnon  became 
inBolvent,  « 

This  action  is  not  founded  on  the  loss  of  lien  alone.  Tliat  is  bat  a 
ctrcomstance  or  one  of  the  facts  constituting  negligence.  Had  the  fidlure 
to  revive  the  judgment  been  tlie  only  cause  of  the  loss  of  the  debt,  as 
under  some  circumstances  it  might  be,  the  six  years  having  then  elapsed 
before  suit^  the  Statute  of  Limitations  would  have  been  a  bar.  But  the 
loss  of  the  lien  was  not  in  this  instance  the  sole  cause  of  the  loss  of  the 
debt  Jackson  A.  Holton  continued  solvent,  and  the  judgment  remained 
collectible  until  1866,  when  Jackson  sold  his  property,  and  actually 
received  a  large  part  of  the  purchase-money  himself.  Alexander  Helton's 
debt  to  Hanna  was  contracted  in  October,  1860,  and  he  then  assigned 
to  Hanna  the  judgment  against  Jackson  A.  Holton  as  collateral 
security.  The  lien  of  the  judgment  expired  in  September,  186S ;  Jackson 
sold  his  farm  in  July,  1866,  and  died  insolvent  in  1867  ;  Hanna  in  the 
meantime  taking  no  step  to  secure  or  to  collect  the  judgment,  which  all 
this  time  stood  marked  to  his  use  on  the  docket.  It  is  very  clear  that  the 
real  injury  to  Alexander  Holton  was  not  consummated  until  Jackson 
sold  his  farm,  and  put  the  proceeds  in  his  pocket.  The  cause  of  action 
then  arose,  and  the  statute  then  began  to  run.  At  least  this  was  the 
earliest  .period  it  could  arise,  and  this  was  only  four  years  before  the 
commencement  of  the  action.  The  statute  was  no  bar,  therefore,  and  the 
judgment  is  therefore  affirmed. 

On  the  reargument,  the  judgment  was  affirmed  for  the  reasons  in  the 
foregoing  opinion. 

Lanoastbb  County  Bank  v.  Moobs. 

(78  Penn.  St  407.) 

Intanttif  ^  when  a  d^ente  to  ooTitraeU --  when  inquest  w>  dtfewe  to  prior  tranaacUon, 

Defendant  desiring  to  borrow  money  gave  S.  his  note,  which  S.procared  to  be  disooonted 
at  plaintiff's  bank,  and  the  money  deposited  to  defendant's  order.  Afterward  a  peti- 
tion de  lunatiooinquirendo  was  presented  against  defendant,  and  he  was  found  to  be  a 
Innatic,  and  to  have  been  a  lunatic  from  a  time  anterior  to  the  making  of  the  note. 
The  plaintiff  had  no  notice  of  defendant's  lunacy.  Held,  that  defendant's  insanity  was 
not  a  defense  to  an  action  on  the  note.    {See  note^  p.  29.) 

ACTION  of  assumpsit  on  notes  dated  December  dOth,  1871,  made  by 
defendant  payable  to  the  order  of  one  Stauffez,  and  discounted  on  the 
day  of  its  date  by  the  plaintiff.  Defense  that  defendant  was  a  lunatic 
when  the  note  was  given. 
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The  plaintiff  gave  evidence  by  Stauffer,  the  payee  and  indorser  of  the 
note,  that  the  defendant  called  on  witness  te  borrow  $1,000.  Witness 
and  defendant  went  to  plaintLBTs  bank,  and  at  the  request  of  witness  the 
cashier  drew  the  note  in  suit  and  another  for  $775  ;  witness  indorsed 
them,  and  they  were  discounted  by  the  plaintiff ;  the  witness  gave  defend  • 
ant  a  check  for  the  amount  of  the  $225  note,  less  the  discount  on  both 
notes,  and  also  a  check  for  $775,  which  checks  were  paid  by  the  plaintiff- 
TVitness  testified  that  the  defendant  was  competent  to  transact  business 
at  that  time  ;  that  witness  had  known  him  for  a  long  time,  and  he  was  at 
that  day  as  he  always  had  been,  and  during  all  his  acquaintance  with 
defendant  he  had  never  seen  any  thing  to  induce  him  to  believe  that 
defendant  was  of  unsound  mind. 

The  defendant  offered  in  evidence  the  record  of  proceedings  in  lunacy 
against  Moore,  commenced  June  5th,  1872  ;  the  inquest,  June  28th,  found 
that  Moore  had  been  a  lunatic  for  three  years  before  the  inquisition  ;  the 
inquisition  was  confirmed  August  19th,  1872.  John  M.  Hershey,  a  cred- 
itor of  Moore,  traversed  the  inquisition  October  25th,  1872  ;  a  replica- 
tion was  filed  December  17th,  1878.  The  offer  was  objected  to  by  the 
plaintiffs,  admitted  by  the  court  and  a  bill  of  exceptions  sealed. 

There  was  no  evidence  that  at  or  before  the  discounting  of  the  notes 
the  plaintiff  had  notice  of  defendant's  incompetency. 

The  verdict  was  for  the  defendant,  and  the  plaintiff  took  a  writ  of 
error. 

G.  Nauman  and  ^S^.  H,  Reynolds^  for  plaintiff  in  error.  This  con^ 
tract  was  executed.  Fletcher  v.  Peck^  6  Cranch,  87  ;  Smith  on 
Contracts,  107,  229.  A  defendant  cannot  set  up  his  own  insanity 
unless  it  were  known  by  plaintiff.  Byles  on  Bills,  47.  In  an  executed 
contract  the  lunacy  of  defendant  being  unknown  to  the  defendant,  the 
lunatic  cannot  take  advantage  of  it.  MoUon  v.  JOamnmXy  4  Exch.  19  ; 
NieU  V.  MorUy,  9  Ves.  478 ;  Baxter  v.  PortsmwUh,  2  0.  &  P.  178  ;  Cook 
V.  Parker,  4  Phila.  267  ;  Osmond  v.  Fitzroy,  3  P.  Wms.  130  ;  Dane 
V.  Kirkwall,  8  C.  &  P.  679.  A  contract  with  a  lunatic  apparently  sane 
cannot  be  rescinded  unless  the  parties  can  be  placed  in  statu  quo.  1  Par- 
tons  on  Contracts,  385 ;  LaRue  v.  OiUeyson^  4  Barr,  875.  The  position 
that  one  non  compos  mentis  cannot  make  a  contract  under  any  circum- 
stances is  untenable.  Beals  v.  See,  10  Barr,  56 ;  Nace  v.  Boyer,  6  Casey, 
99  ;  State  Bank  v.  McOoy,  19  P.  F.  Smith,  204.  The  test  of  capacity 
given  in  answer  to  the  plaintiff's  secpnd  point  was  too  strict ;  it  is  enough 
if  the  party  knows  the  character  of  the  act,  and  its  resulting  responsi- 
bility. Noel  V.  Karper,  8  P.  F.  Smith,  97.  Reports  of  the  neighborhood 
Vol.  XXL 
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as  to  defendant's  state  of  mind  were  inadmissible*    1  OreenL  on  Br«^ 
t  99  ;  Wriffhi  r.  Taiham,  1  Ad.  &  £.  3. 

Bi  M.  I/arth  and  T.  B.  Franklin^  for  defendant  in  error.  The  tert 
of  liabilitj  for  a  lunatic's  contract  is,  whether  it  was  for  necessa* 
ries  ;  whether  the  contract  was  executed  or  executory  is  not  mate- 
rial  DesOver^i  EsUxUy  5  Bawle,  111  ;  Boger$  y.  Walker,  6  Barr,  871 ; 
Seaver  t.  Phelp9,  11  Pick.  306  ;  Okarh  y.  OaldweUy  6  Watts,  139  -, 
Lnhoff  y.  WUmery  7  Casey,  243  ;  Inst  Lib.  3,  tit  20,  §  8  ;  Pothier 
on  Oblig.,  part  1,  cap.  1,  §  1,  arts.  1-4 ;  3  Bac.  Abr.  539  ;  Jotes 
y.  Bom,  2  Strange,  1104  ;  ChrB  y.  A'&fon,  13  M.  &  W.  623 ;  Pwl  y. 
McDowell,  8  J.  J.  Marsh.  (Ey.)  659  ;  Betuell  y.  Ohanedlory  5  Whart.  374. 
A  contract  of  one  so  far  depiiyed  of  his  reason  as  to  be  unable  to  manage 
his  affairs  is  not  binding.  MeElro^i  Ocue,  6  W.  &  S.  451  ;  Oommo^ 
wealth  y.  Sehneidety  9  P.  F.  Smith,  828.  The  finding  by  the  commission 
da  lunatieo  inqttirendo  is  prima  fade  eyidence  of  lunacy.  MUckineon  y. 
SatuU,  4  Rawle,  234 ;  Gaugwere'e  Appeal,  4  Casey,  466 ;  WiUU  y.  WilUi^ 
2  Jones,  159  ;  (hmmanweakh  y.  McOinnU,  2  Whart.  113.  The  report 
in  the  neighborhood  that  the  defendant  was  simple  was  competent. 
Bogeri  y.  Walker,  6  Barr,  371. 

Paxson,  J.  The  law  is  well  settled  that  persons  who  are  not  iuijwfUf 
and  haye  no  general  capacity  to  contract  debts,  are  neyertheless  liable  for 
their  torts,  and  may  bind  themselyes  for  necessaries.  Such  rule  rests 
upon  principles  of  sound  public  policy.  To  deny  the  latter  branch  of  the 
proposition  might  in  some  instances  depriye  persons  laboring  under  such 
disabilities  of  the  means  of  subsistence.  In  La  Sue  y.  GUkyeon,  4  Barr, 
375,  it  was  held  that  the  executor  of  a  lunatic  was  liable  for  necessaries 
furnished  to  his  testator  while  non  eampoe  mentU,  and  before  the  appoint- 
ment of  a  committee,  in  that  case  the  articles  furnished  came  within  th# 
most  rigid  rule  as  applied  to  necessaries,  such  as  bou^  washing,  etc, 
but  Chief  Justice  Gibson,  who  deliyered  the  opinion  of  the  court,  cites 
approyingly  Baxter  y.  Portemouth,  2  C.  &  P.  178,  in  which  it  was  held 
that  the  word  ''  necessaries  *'  (furnished  to  a  lunatic)  ^  is  not  to  be 
restricted  to  articles  of  the  first  necessity,  but  that  it  includes  eyery  thing 
proper  for  a  person's  condition ;  and  that  to  hire  carriages  for  a  noble- 
man who,  though  actually  insane,  yoted  in  Parliament,  and  went  about 
as  other  men  do,  carries  with  it  no  mark  of  imposition."  And  it  was 
also  strongly  intimated  that  such  %  man  would  eyen  be  liable  for  mer- 
diandise  innocently  furnished  to  his  order  under  such  circumstances.  Il 
is  true  the  latter  pomt  was  not  before  the  court,  and  the  expression  refei^ 
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red  (o  IB  bat  didumj  but  the  mere  dietum  of  so  eminent  a  jurist  as  tbe 
late  Chief  Justice  Gibson  is  entitled  to  respect.  La  Sue  ▼•  G%Jky$on  was 
followed  bj  Beali  ▼•  See,  10  Barr,  56,  in  which  it  was  held  that  an 
executed  contract  by  a  merchant  for  the  purchase  of  goods  before  the 
Jay  from  which  the  inquest  found  him  to  have  been  non  eompo$y  could 
oa  be  avoided  by  proof  of  insanity  at  the  time  of  the  purchase,  unless 
thei-e  had  been  a  fraud  committed  on  him  by  the  vendor,  or  he  had  knowl* 
edge  of  his  condition.      There  was  proof  in  the  case  dted  that  the  good# 
purchased  were  unsuited  to  the  object  for  which  they  were  purchased  ; 
that  the  price  agrieed  upon  far  exceeded  their  market  Value,  and  that 
plaintiif    had  tendered  them  back    to    the  defendants  who  declined 
receiving  them,  whereupon  they  were  sold  at  auction,  after  notice.    Says 
OiBSOH,  C.  J. :  ''  Should  he  have  made  a  wild  and  unthrifty  purchase 
from  a  stranger  unapprised  of  his  infirmity,  who  is  to  bear  the  loss  incur- 
red by  one  of  the  parties  to  it  ?    Not  the  vendor,  who  did  nothing  that 
any  other  man  would  not  have  done.    As  an  insane  man  is  civilly  liable 
for  his  torts,  he  is  liable  to  bear  the  consequences  of  his  infirmity  as  ho 
b  liable  to  bear  his  misfortunes,  on  the  principle  that  when  a  loss  must 
be  borne  by  one  of  two  innocent  persons  it  shall  be  borne  by  him  who 
occasioned  it.     A  merchant,  like  any  other  man,  may  be  mad  without 
showing  it ;  and  when  such  a  man  goes  into  the  market,  makes  strange 
purchases  and  anticipates  extravagant  profits,  what  are  those  who  dear 
with  him  to  think  ?     To  treat  him  as  a  madman  would  exdude  every 
speculator  from  the  transactions  of  commerce."      It  will  be  observed  in 
this  case  that  the  goods  were  purchased  two  days  prior  to  the  day  from 
which  the  inquest  found  the  purchaser  insane,  and  the  transaction  was  not, 
therefore,  covered  by  the  finding.      But  the  court  do  not  rest  their  de- 
cision upon  this  ground,  but  treat  it  as  the  purchase  of  an  insane  man  — 
insane  at  the  time  of  the  purchase.     Such  was  evidently  the  view  taken 
of  the  case  in  Naee  v.  Boyer^  6  Casey,  99,  in  which  the  late  Chief  Justice 
Woodward  says  :  ^  In  BedU  v.  See^  10  Barr,  56,  this  court  held  that  an 
executed  contract  by  a  merchant  for  the  purchase  of  goods  could  not  be 
avoided  by  proof  of  imamty  at  the  time  of  the  purchase^  unless  a  fraud 
was  committed  on  him  by  the  vendor,  or  he  had  knowledge  of  his  con- 
dition."   The  principles  dedded  in  La  Rue  v.   GUkyeon  and  Beak  v. 
See  are  recognized  in  SuUe  Bank  v.  McCoys  19  P.  F.  Smith,  204  ;  S.  C, 
8  Am.  Rep.  246. 

We  will  apply  these  prindples  to  the  facts  of  this  case.  Greorge  IL 
Moore,  the  defendant  and  alleged  lunatic,  resided  in  Lancaster  county, 
about  six  miles  from  Lancaster  city,  where  the  plaintiff's  corporation  is 
located.    He  was  a  man  of  some  property,  was  about  fifty-four  years  ol 
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age,  and  to  some  extent,  at  least,  had  managed  his  own  pecaniarj  affairs. 
There  was  not  a  scintilla  of  proof  that  the  bank  had  any  knowledge  of 
his  mental  imbecility.  On  December  dOth,  1871,  he  called  at  plaintifPs 
bank,  in  company  with  B.  M.  Stanfter,  a  resident  of  Mount  Joy,  Lan- 
caster coonty,  for  the  purpose  of  obtaining  a  discount,  when  two  notes 
were  drawn  up,  one  for  $225  and  the  other  for  $775,  signed  by  the  said 
George  H.  Moore,  to  the  order  of  Stauffer,  and  by  him  indorsed.  The 
two  notes  were  both  discounted,  and  the  money  placed  to  the  credit  of 
Moore  and  checked  out  by  him.  There  is  no  allegation  that  the  money 
thus  obtained  was  used  improvidently ;  in  fact  the  evidence  tends  to  show 
that  it  was  applied  to  the  payment  of  his  debts.  Nor  was  there  any  thing  in 
his  manner  or  conyersation  to  put  the  officers  of  the  bank  on  their  guard 
as  to  his  mental  condition.  On  June  5th,  1872,  a  petition  de  hmaiico 
inguirendo  was  presented  against  Greorge  H.  Moore,  and  after  the  usual 
proceedings,  an  inquisition  was  returned  on  August  10th,  1872,  finding 
that  the  said  Moore  was  a  lunatic,  and  had  been  so  for  about  three  years 
last  past,  and  had  no  lucid  intervals.  This  inquisition  was  traversed  on 
October  25th,  1872,  by  John  M.  Hershey,  a  (a-editor.  S^d  traverse 
was  pending  at  the  time  of  the  trial  in  the  court  below. 

In  Beals  v.  See,  as  before  observed,  the  day  when  the  goods  wei« 
sold  was  not  covered  by  finding  of  the  inquest.  Here  the  inquisition 
shows  Moore  to  have  been  a  lunatic  at  the  time  the  note  was  made  and 
discounted  by  the  bank.  The  record  of  the  proceedings  in  lunacy  was 
admitted  in  evidence  at  the  trial  in  the  court  below,  and  was  undoubt- 
edly prima  facte  evidence  of  Moore's  insanity.  But  we  are  unable  to 
see  how  this  affects  the  case.  Beeds  v.  See  was  decided  upon  the  ez« 
press  ground  that  the  merchant  was  liable,  notwithstanding  his  insanity, 
upon  an  executed  parol  contract,  in  the  absence  of  fraud  in  the  transac- 
tion, and  of  knowledge  on  the  part  of  the  vendor  of  his  insanity.  The 
most  that  the  inquisition  amounted  to  was  to  establbh  a  prima  facie 
ease  of  insanity  when  the  contract  was  made.  But  the  broad  principle 
decided  in  Beale  v.  See  was,  that  the  insanity,  when  established,  was  not^ 
under  the  circumstances,  a  defense. 

The  soundness  of  this  rule  is  too  apparent  to  need  any  extended  vindi- 
cation. Insanity  is  one  of  the  most  mysterious  diseases  to  which  human- 
ity is  subject  It  assumes  such  varied  forms  and  produces  such  opposite 
effects  as  frequently  to  baffle  the  ripest  professional  skill  and  the  keenest 
observation.  In  some  instances  it  affects  the  mind  only  in  its  relation  to 
or  connection  with  a  particular  subject,  leaving  it  sound  and  rational 
upon  all  other  subjects.  Many  insane  persons  drive  as  thrifty  a  bargain 
as  the  shrewdest  business  man,  without  betraying  in  manner  or  oonversa- 
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lion  ihe  faintest  trace  of  mental  derangement.  It  would  be  an  unreason- 
able and  onjost  rule  that  such  persons  should  be  allowed  to  obtain  the 
property  of  innocent  parties,  and  retain  both  the  property  and  its  price, 
flere  the  bank  in  gocd  faith  loaned  the  defendant  the  money  on  his  note  { 
ihe  contract  was  executed  so  far  as  the  consideration  is  concerned,  and*it 
would  be  alike  derogatory  to  sound  law  and  good  morals  that  he  should 
be  allowed  to  retain  it  to  swell  the  corpus  of  his  estate. 

Jt  will  be  seen  that  the  fact  that  the  bank  had  no  notice  of  the  defend- 
ant's insanity  is  an  important  element  in  the  case.  The  proceedings  in 
lunacy  were  not  commenced  until  after  the  note  was  discounted,  and  the 
plaintiffs  were  not  even  affected  with  constructive  notice.  We  limit  our 
decision  in  this  case  to  its  own  facts,  and  do  not  decide  the  case  of  a  con- 
tract made  during  proceedings  in  lunacy  or  after  inquisition  found.  We 
leave  the  effect  of  Us  pendens  in  such  a  case  until  the  point  is  raised 
Nor  does  thb  decision  apply  to  conveyances  of  land  en*  instruments  under 
seal. 

From  what  has  been  said  it  will  be  seen  that  the  learned  judge  erred 
in  his  answer  to  the  plaintiff's  first  point.  Said  point  should  have  been 
affirmed  in  the  terms  in  which  it  was  presented. 

There  was  also  error  in  that  portion  of  his  charge  referred  to  in  the 
seventh  assignment  of  error.  The  jury  should  have  been  instructed  that 
if  there  was  no  fraud  in  the  transaction,  and  the  bank  had  no  notice  of 
the  defendant's  insanity,  the  verdict  should  be  for  the  plaintiffs. 

There  was  also  error  in  the  admission  of  the  evidence  referred  to  in  the 
third  assignment.  It  is  true  its  admission  would  seem  to  be  sustained  by 
the  dictum  in  Rogers  v.  Walker,  6  Barr,  375.  But  the  point  did  not 
arise  in  that  case,  and  the  remark  referred  to  was  evidently  used  by  way 
of  illustration.  We  are  unable  to  see  how  the  neighborhood  reports  of 
Moore's  insanity  could  possibly  have  been  legitimate  evidence  in  this 
case.  If  offered  to  affect  the  bank  with  notice  of  his  insanity,  it  was  not 
competent,  for  the  reason  that  the  reports  were  not  brought  home  to  the 
bank.  If  offered  to  prove  the  distinct  fact  of  Moore's  insanity  it  was 
clearly  inadmissible.  It  was  at  best  mere  hearsay,  and  no  amount  of 
such  evidence  could  legally  establish  such  fact. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 

NoTB.— See  MUler  v.  Fiidey^  12  Am.  Rep.  306;  S.  C.»  26  Mich.  249,  wherein  it  was  held 
that  the  dronkeimeHB  of  the  miUcer  of  a  promissory  note  was  not  a  defense  to  an  actioa 
on  the  note  in  the  absence  of  proof  of  fraad  or  of  his  absolute  incapacity.  See  also 
note  to  SijaU  Bank  ▼.  McCoy ^  8  Am.  Rep.  246  ;  Young  v.  SUsvenSf  2  id.  202. 

In  Van  Deuaen  v.  Stoeett  51 N  Y.  378,  the  Commission  of  Appeals  held  that  a  deed  ex* 
ecuted  by  one  nan  compos  mentis  —  which  the  conrt  in  that  case  defined  to  mean  "  totally 
and  positiTely  incompetent" — is  absolntely  void;  and  that  where  a  defendant  in  an  ao 
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iion  to  recover  the  poflseasion  of  real  properly  daims  under  snch  a  deed,  tlie  fact  of  the 
incapacity  of  the  gmntor  may  be  ahown  by  plaintiff  to  defeat  sadi  daim,  althoogfa  no 
fraud  is  allege  and  aadi  incapacity  had  not  been  legally  or  jadidally  determined  at  the 
time  of  or  prior  to  the  execution  of  the  deed.  The  court  farther  held  that  an  inquiai- 
<tion  ander  a  writ  de  lunaiico  inquirendo,  stating  that  at  the  time  of  the  execution  of  n 
■deed  the  grantor  was  non  oompM  meniiB^  is  presumptive  but  not  conclusive  evidAnce  oi 
the  grantor**  incapadty  in  an  action  wherein  a  party  claims  under  the  deed. 

[u  Banker  v.  Banker^  63  N.  Y.  409,  which  was  an  action  by  the  heir  and  next  of  kin 
of  John  Banker,  deceased,  to  annul  a  marriage  between  the  deceased  and  the  defendant 
on  the  ground  that  the  deceased  was  rum  amipos  menti$  at  the  time  of  the  marriage 
•ceremony,  it  appeared  that  two  days  after  the  marriage  an  inquisition  was  found*de- 
vlaring  that  the  said  John  Banker  was  at  the  time  of  unsound  mind,  and  that  he  had 
been  so  for  six  months  prior  thereto.  The  court  held,  following  Van  J)eu$en  v.  Svteet, 
tnipra^  that  the  inquisition  was  only  presumptive  evidence  of  incapadty,  and  that  the 
fact  that  proceedings  under  a  writ  de  lunaiico  inquirendo  were  pending  at  the  time  of 
tlie  marriage,  and  that  the  defendant  had  knowledge  of  the  fact,  did  not  affect  the  ques- 
tion. In  that  case  the  court  bdow  found  as  a  fact  that  John  Banker  was  of  sound  mind 
when  the  marriage  took  phice.  In  L*  Anwreuz  v.  Crotiby^  2  Paige,  422,  the  chancellor 
stated  very  dearly  and  accurately  the  prindples  adjudicated  in  this  State  as  to  the  effect  of 
an  inquisition  of  lunacy.  Among  other  things  he  said :  "  As  to  acts  done  by  a  lunatic  or 
drunkard,  before  the  issuing  of  the  commission,  and  which  are  overreached  by  the  re- 
trospective finding  of  the  jury,  the  inquisition  is  only  presumptive,  but  not  condusi\e, 
evidence  of  incapadty.  But  all  gifts  of  the  goods  and  chattels  of  the  idiot,  lunatic  or 
drunkard,  and  all  bonds  or  other  contracts  made  by  him  after  the  actual  finding  of  the 
inquisition  declaring  his  incompetency,  and  until  he  is  permitted  to  assume  the  control 
of  his  property  by  the  court,  are  utterly  void."  See,  also,  Oeterhout  v.  Shoemaker^  3 
Bill,  516  ;  Hart  v.  Dtirmer,  6  Wend.  497  ;  Boyt  v.  Adee^  3  Lans.  173;  Ooodell  v.  Harring* 
Urn,  8  T.  ft  C.  346 ;  Demelt  v.  LeoTuard,  19  How.  141.  The  rule  is  stated  to  be  that  hiquisi- 
tions  are  admissible  in  evidence,  but  that  they  are  not  conduaive  except  against  the 
parties  Immediatdy  oonoemed  and  their  privlee.  Boyi  v.  Adee^  3  Lans.  173  ;  Ooodell  v. 
Baninffton,  3  T.  ft  a  340. 

After  one  has  by  inquisition  been  found  an  habitual  drunkard,  he  cannot,  until  it  is 
vacated  or  a  commission  thereon  superseded,  even  in  his  sober  intervals,  make  oontncti 
to  bind  himself  or  property.  Wadnoorth  v.  Sharp9teen,S  N.  T.  388  ;  Leonard  ▼.  Loonard^ 
14  Pick.  280. 

But  he  may  make  a  wilL  Lewie  v.  Jonee,  60  Barb.  640  ;  Stone  v.  Damon,  12  Mass.  488; 
BreedY,PraUt  18  Pick.  116;  Whitmareh  v,Stryker,  lOreen'sGh.  (N.  J.)  &  The  opinion  of 
FoersB,  J.,  in  Lewie  v.  Jdnes,  supra,  contains  a  learned  and  valuable  analysis  and  ex- 
amination of  the  caaee. 

In  Mattheieeen  v  McMahon  38  N.  J.  L.,  036,  the  Court  of  Errors  and  Appeals  of  New 
Jersey  held  that  the  general  rule  is,  that  contracts  with  lunatics  and  insane  persons  are 
invalid,  subject  to  the  qualification  that  a  contract  made  in  good  faith  with  a  lunatid  for  a 
full  consideration,  which  has  been  executed  without  knowledge  of  the  insanity,  or  such 
information  as  would  lead  a  prudent  person  to  the  belief  of  the  incapadty,  wiH  be  soa- 
tained ;  that  the  after-occurring  huanity  of  a  prindpal  operates,  per  «e,  as  a  revocation 
or  suspension  of  the  powers  of  his  agent,  except  bi  cases  where  a  consideration  has  been 
previously  advanced  in  the  transaction  so  that  the  power  became  coupled  with  an  inter- 
est, or  where  a  consideration  of  value  is  given  by  a  third  person  dealing  with  the  agent, 
relying  on  his  apparent  authority  in  ignorance  of  the  prindpal's  incapadty.  That  was 
an  action  to  leoover  goods,  and  the  defendant  daimed  titie  under  a  sale  and  delivery  by 
plaintiff's  intestate.  Dspcx,  J.,  nothig  the  third  exception,  said :  Exception  was  takes 
lo  the  charge  of  the  court  as  to  the  effect  of  the  insanity  of  aoontractiog  party  on  his 
?ontra3ta 
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The  goods,  in  tut,  were  deliTered  into  the  poaseaeion  of  the  defendants  by  Shaiidley, 
the  Buperintendent  of  KcMahon's  boslnees.  The  effect  of  tiiJs  deliyery  was  met  by  the 
plaintiff  by  testimony  that  McMshon  was  InoapaUe  of  transacting  business  doring  the 
tfme  of  the  delivery,  by  reason  of  insanity.  There  was  evidence  that  the  deceased  ea* 
Ubited  symptoms  of  a  disordered  intellect  as  eariy  as  the  commencement  of  the  delivery 
:f  the  goods,  which  c  ontined  ontU  his  death. 

The  Jndge  having  charged  that  there  was  no  evidence  of  part  payment,  to  make  the 
eontract  good  within  the  statute  of  frauds,  and  that  its  validity  was  dependent  on  a  de« 
Jivery  and  acceptance  of  the  goods  sold,  or  of  some  part  thereof,  sabmitted  as  the  ques- 
tion for  the  jury  whether  McMahon  was  competent  to  make  the  bargain,  and  if  so, 
whether  his  competency  continued  so  as  to  enable  him  'to  complete  and  perfect  the 
bargain  by  delivery.  This  presentation  of  the  question,  as  well  as  the  instruction  that 
the  burden  of  proving  the  mental  incapacity  of  the  deceased,  was  on  the  plaintiff,  and 
that  the  plaintiff  must  satisfy  the  minds  of  the  jury,  by  the  proof  he  adduces  of  that 
fact,  were  correct 

The  instruction  was,  that  the  contracts  of  lunatics  and  insane  persons  were  invalid, 
and  not  binding»  with  a  qualification  that  if  Mattheissen,  acting  as  the  agent  of  the 
eompany,  was  dealing  with  McMahon  or  his  agent  in  the  ordinary  course  of  business, 
in  good  faith,  without  any  knowledge  of  the  iusaniV  or  mental  disturbance  of  McMahon, 
and  without  the  knowledge  of  such  droumstances  as  would  put  a  reasonably  prudent 
man  upon  inquiry,  made  the  bargain  in  good  faith,  then  that  would  be  a  good  bargain, 
and  nether  McMahon  nor  his  representative  could  set  up  the  insanity  against  it  Ex- 
ception was  taken  to  the  refusal  of  the  judge  to  add  a  direction  that  nothing  but  im- 
position on  an  insane  person  will  avoid  his  contract 

The  instruction  as  given  is  in  accord  with  the  principle  established  by  the  modem 
English  cases  and  the  decisions  of  our  courts,  as  the  general  rule  in  dealing  with  the 
contracts  of  lunatics.  Tauger  v.  Skinner ^  1  McCarter,  889;  EaUm  v.  Eaton,  8  Yroom, 
108  ;  Molton  v.  Camrouz,  2  Exch.  487  ;  S.  C,  4  id.  17  ;  Beavan  v.  McDonald,  9  id. 
308  ;  miiou  v.  Jnce,7  DeG.,  M.  ft  O.  475. 

There  ia  a  class  of  cases  such  as  Baxter  v.  Earl  qf  Portamouih,  2  C  ft  P.  178,  la 
which  imposition  upon  a  lunatic — advantage  taken  of  his  mental  infirmity  ~  is  held  to 
be  an  essential  ingredient  of  the  defense.  But  these  are  cases  of  contracts  for  neces- 
saries —  contrads  which  lunatics,  known  to  be  such,  are  capable  of  entering  Into,  and  are 
exceptions  to  the  general  rule.  Other  contracts  witii  lunatics  not  strictiy  for  neoeisazies, 
wliich  have  been  fully  executed,  and  on  which  a  consideration  of  benefit  to  the  lunatio 
has  been  given,  may  be  within  the  reason  of  this  exception,  where  the  transaction  is 
shown  to  be  perfectly  fair  and  reasonable,  at  least,  so  far  as  to  allow  the  recovery  back 
of  the  consideration  given,  or  to  prevent  a  rescission  by  the  lunatic  or  his  representa- 
tives, without  restoring  the  consideration,  whenever  a  restoration  is  practicable.  The 
liability  of  the  lunatic  In  such  cases  is  upheld  not  on  the  ground  of  the  contract,  but 
on  the  fact  that  the  lunatic  has  received  and  enjoyed  an  actual  benefit  from  the  con« 
tract  Thisview  is  advanced  by  Poixooc,  C.  B.,  in  Oore  v.  Oibeon,  13  M.  ft  W.628,  and 
by  Redfobld,  C.  J^  in  Lincoln  v.  Buckmaster,  32  Yt  668.  On  this  principle,  Brown  r 
Jodrell,  8  C.  ft  P.  80 ;  Dane  v.  Kirkwall,  8  id.  675  ;  Niell  v.  Morley,  9yes6y,  478 ;  i9e/« 
by  V.  Jackwn,  6  Beavan,  192  ;  and  the  observations  of  Shaw,  C  J.,  in  ilmoMv.  Rkh^ 
mond  Iron  Works,  1  Oray,  434,  may  be  reconciled  with  the  other  cases. 

in  Eaton  v.  Eaton,  the  court  treated  the  effect  of  the  consideration  given  as  over- 
some  by  proof  of  imposition  and  actual  fraud  in  obtaining  the  conveyance.  But  this 
case  la  not  within  any  of  these  exceptions.  The  defendants  did  not  part  with  any  money 
or  consideration  of  value  under  this  contract  They  proposed  merely  a  credit  of  the 
eontract  price  on  an  existing  indebtedness,  which  was  rendered  nugatory  by  the  operation 
eC  the  statute  oi  frauds. 

The  general  rule,  which  must  govern  tiiis  case,  is,  that  absence  of  knowledge  of  the 
aauuty  oi  tiie  party,  m  weU  as  fairness  in  other  respects,  must  oooonr  to  give  validity 
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to  a  contract  with  a  lanatlc  Knowledge  or  information,  each  as  would  lead  a  pmdeni 
person  to  the  belief  of  the  incapacity,  is  such  evidence  of  bad  fkith  aa  will  avoid  the 
contract  Linooln  v.  Buckmatter,  S2  Yt  652.  In  Yauffer  v.  Skinner,  the  role  is  stated 
by  (Chancellor  Grben  to  be,  **  that  if  the  proof  be  clear  that  an  execatoiy  contract  to 
purchase  waa  made  in  good  faith,  and  for  a  full,  fair  price,  when  the  lunacy  of  the  ven- 
dor was  neither  known  nor  suspected,  and  that  the  contract  was  executed  on  the  part  of 
ttie  purchaser  without  knowledge  or  bialief  of  the  existence  of  the  incapacity  of  the  grant- 
or,  the  contract  will  be  upheld."  In  EllioU  v.  Jnoe,  Lord  Cbanwobth  states  the  result  of 
the  authorities  to  be,  **  that  dealings  of  sale  and  purchase  by  a  person  apparently  sane, 
though  subsequently  found  to  be  insane,  will  not  be  set  aside  against  those  who  hoeoe  dealt 
withhimon  the  faith  of  his  being  apereon  qf  competent  understanding*'  In  Price  t.  Ber* 
ringtony  7  Hare,  402,  Yioe-OhanceUor  Shadwbll  says :  "  I  do  not  understand  it  to  be  de- 
nied, that  if  the  party  treating  with  the  lunatic  knew  of  the  lunacy,  that  is  a  fraud."  In 
Motion  T.  Comrotix,  ae  reported  in  2  Exch.  601,  Pollook,  C  B.,  says  :  "  The  rule,  aa 
laid  down  by  Littleton  and  Coke,  has,  no  doubt,  in  modem  times  been  relaxed,  and  un- 
soundness of  mind  would  now  be  a  good  defense,  if  it  could  be  shown  that  the  defend- 
ant was  not  of  capacity  to  contract,  and  the  plaintiflf  knew  it'*  In  Beavnn  v.  McDonell, 
9  Exch.  309,  the  action  was  by  a  lunatic  to  recover  back  a  deposit  made  on  a  contract 
to  purchase  landa  To  a  plea  alleging  receipt  of  the  money  under  the  contract,  the 
plaintiff  replied,  that  when  the  contra!bt  was  made,  and  money  paid,  he  was  a  lunatic  and 
incapable  of  contracting,  and  that  the  contract  was  not  of  any  benefit  to  him,  and  aver- 
red that  the  defendant  at  the  time,  eta,  had  notice.  The  defendant  rejoined  that  neither 
the  vendors  nor  the  defendant  when  the  plaintiff  made  the  contract,  or  paid  the 
money,  "  knew  that  he  was  a  lunatic,  or  of  unsound  mind,  and  incapable,  by  reason  of 
unsoundness,  of  understanding  the  meaning  of  a  contract,  but  made  the  said  contract 
with  him  fairly  and  in  good  faith,  believing  that  he  was  able  to  understand  the  same.*' 
in  none  of  the  pleadings  was  any  allusion  made  to  imposition  or  advantage  taken  of 
the  lunatic  in  the  bargain.  The  defense  was  made  solely  on  the  ground  of  un- 
9oundnees  of  mind  and  knowledge  of  that  fact  by  the  opposite  party ;  and  by  the  re- 
joinder, an  issue  was  tendered  on  the  averment  of  knowledge.  On  demurrer  to  the 
rejoinder  the  pleadings  were  held  to  be  good.  The  case  was  afterward  tried  on 
that  issue,  and  resulted  in  a  verdict  for  the  plaintiff,  which  was  soatained,  as  appears  by 
the  report  of  the  case  in  10  Exch.  183. 

In  Oore  v.  Oibson,  13  M.  &  W.  623,  to  an  action  against  an  indorser  of  a  bill  of  ex- 
change the  defendant  pleaded  that  when  he  indorsed  the  bill  he  was  so  intoxicated, 
and  thereby  so  entirely  deprived  of  sense,  understanding  and  the  use  of  his  reason  as 
to  be  unable  to  comprehend  the  meaning,  nature  or  effect  of  the  indorsement,  or  to 
contract  thereby,  of  which  the  plaintiff,  at  the  time  of  the  indorsement,  had  notice.  On 
demurrer  it  was  contended  that  the  plea,  to  be  good,  should  have  averred  that  the  in- 
toxication was  procured  by  the  plaintiff,  or  that  he  took  advantage  of  it  The  court 
nevertheless  held  the  plea  to  be  good.  In  Matthews  v.  Baxter,  L.  R.,  8  Exch.  132,  the 
plea  waa  in  tlie  same  form. 

The  instruction  given  without  the  addition  prayed  for  waa  as  favorable  to  the  de- 
fendants aa  the  facts  would  warrant 

The  instruction  that  the  agency  of  Shandly  waa  revoked  by  the  insanity  of  his  prtn- 
dpal,  as  qualified  by  the  paMsage  aoove  quoted,  was  correct" 

Notwithstanding  the  declaration  of  Chancellor  E^iorr  (2  Kent,  640),  "  that  the  better 
opinion  would  seem  to  be  that  the  fact  of  the  existence  of  the  lunacy  moat  have  been 
previously  established  by  inquisition,  before  it  could  control  the  operation  of  tha 
power,"  the  weight  of  authority,  as  well  as  sound  reasoning,  led  to  the  conclusion  that 
the  after-occurring  insanity  of  the  principal  operates,  per  se,  as  a  revocation  or  suspen- 
sion of  the  agency,  except  in  cases  where  a  consideration  has  previously  been  advanced 
in  the  transaction  which  was  the  subject-matter  of  the  agency,  so  that  the  power  be> 
came  coupled  with  an  interest ;  or  where  a  consideration  of  value  is  given  by  a  third 
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penoo,  ttoMing  to  an  apparent  anthotl^  in  ignonmoe  of  the  principal's  incapad^. 
fitoiy  on Agen^,  (  481 ;  Bunee  y.  Oallagher^  5  Blatchl  G.  C.  481 ;  Davis  v.Lane,  10 H. 
H.  108.  Joetioe  SroBTBtateB  the  principle  to  be  that  **aa  the  party  himeelf,  during  hie 
inianity,  oonld  not  penonally  do  a  valid  act,  his  agent  cannot,  in  virtue  of  a  derivative 
anthoiity,  do  an  act  for  and  in  his  name,  which  he  oonli  not  lawfully  do  for  himself." 
VWmi  this  principle  the  conclusion  inevitably  results,  that  transactions  of  third  parties, 
which,  under  the  drcnmstanoes,  would  be  invalid  if  had  directly  with  the  prindpal, 
must  be  equally  invalid  though  they  be  done  with  the  agent  Saving  the  rights  of  pet* 
sons  who,  before  the  insanity  intervened,  became  interested  in  the  power  by  reason  ol 
a  consideration  advanced,  or  who,  in  ignorance  of  the  incapacity,  in  good  faith  parted 
with  a  consideration  of  value,  relying  on  the  apparent  authority  of  the  agent,  complete 
justice  will  be  done,  and  the  law  on  this  subject  be  made  to  harmonize. 

In  Murray  v.  Oarlin,  67  Dl.  286,  it  was  decided  that  the  settlement  of  a  cause  of  ao> 
tion  made  when  one  of  the  parties  was  so  intoxicated  as  to  be  incapacitated  would  not 
be  conclusive  on  the  latter. 

In  Dexter  v.  Hallf  16  WaU.  9,  it  was  held,  after  a  learned  examination  of  the  cases, 
that  a  power  of  attorney  to  sell  lands  made  by  a  lunatic  is  void,  not  merely  voidable. 
See  contra,  Breckenridge  v.  Ormthy,  1  J.  J.  Marsh.  (Ky.)  236 ;  Hovey  v.  Hobeon,  63 
Me.  461 ;  Oatea  v.  Woodeon,  2  Dana  (Ky.),  462  ;  Samere  v.  Pumpkrey,  24  Ind.  231. 

Where  goods  are  sold  to  a  person  apparently  of  sound  mind,  who  is  not  Imown  by 
the  seller  to  be  otherwise,  and  who  has  not  been  found  to  be  otherwise  by  a  proper 
proceeding  for  that  purpose,  and  the  contract  is  fair  and  hotiafiie,  and  the  purchaser 
receives  and  uses  the  goods,  whereby  the  contract  becomes  so  fsr  executed  that  the 
parties  cannot  be  placed  <n  statu  quo,  such  contract  cannot  afterward  be  set  aside  b^ 
cause  of  the  unsoundness  of  mind  of  said  purchaser  at  the  time  of  the  sale,  nor  can  pay^ 
ment  for  the  goods  be  refused,  either  by  the  alleged  lunatic  or  his  representatives. 
WUder  v.  Weakley,  34  Ind.  181.  So  where  a  person  subject  to  temporary  insanity 
sold,  during  a  lucid  interval,  property  for  a  full  price  for  the  payment  of  urgent  debts 
aad  with  the  knowledge  of  his  friends,  he  was  held  not  to  be  entitled  to  have  the  sale 
sst  aside.    Jones  v.  Perkins,  6  B.  Monr.  222. 

A  judgment  obtained  against  a  person  subsequently  found  to  be  of  unsound  mmd 
may  be  revived  agahist  him  and  his  committee.  McNees  v.  Thompson,  6  Bush,  686. 
But  see  47  Me.  648. 

Contracts  with  lunatics  are  not  all  absolutely  void  ;  but  such  as  are  fairly  made  with 
them  for  necessaries  or  things  suitable  to  their  condition  and  habits  of  life  will  be  sus- 
tained. J^chardsony.  Strong,  13  Ired.  106  ;  Exports  Norlhington,  1  Ala.  SeL  Gas.  400; 
Skidmore  v.  Somaine,  2  Bradt  122  ;  Pearl  v.  McDowell,  8  J.  J.  Marsh.  (Ky.)668  ;  and 
,  where  one  enters  into  a  contract  with  a  lunatic  without  knowledge  of  his  lunacy  or  ren- 
ders him  important  services,  thereby  greatly  benefiting  him,  a  court  of  equity  will  award 
him  reasonable  compensation.  Ballard  v.  McKenna,  4  Rich.  (8.  C.)  Eq.  368.  But  it  is 
otherwise  if  the  services  prove  of  no  benefit  to  the  lunatic.  Lincoln  v.  Buckmaster,  82 
Yt  662.  A  contract  entered  into  during  a  lucid  interval  is  valid.  Lilly  v.  Waggoner, 
27  m.  896. 

Tender  of  payment  of  the  consideration  is  not  necessary  to  rescind  a  sale  made  by  a 
person  who  was  non  compos  mentis  at  the  time  thereot    Eenry  v.  Fine,  23  Ark.  417. 

Where  the  contract  of  a  lunatic  or  drunkard  is  in  question  and  the  fact  of  lunacy  or 
drunkenness  is  established  by  other  means  than  a  legal  inquisition,  it  is  always  com- 
petent for  the  party  alleging  the  contract  to  prove  a  ludd  interval  Tozer  ▼.  Saturlee,  8 
GauitrB  (Fa.)  Gas.  162. 

•  In  the  case  of  Mlore  v.  Jewell,  16  Alb.  L.  J.  17,  recently  decided  by  the  Supreme 
Ocmrt  ol  the  United  States,  the  court  held  that  whenever  there  is  great  weakness  el 
mind  arising  from  age,  sickness,  or  any  other  cause  in  a  person  executing  a  convejb 
ance  of  land,  though  not  amounting  to  absolute  disqualification,  and  the  consldeTatioa 
given  for  the  property  Is  grossly  inadequate,  a  oonxt  of  equity  wiU,  npon  fzoper  and 
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•eaaonable  implication  of  tlie  injured  party,  or  hia  lepresentativeB  or  heirB,  interfere  and 
•et  the  oonyeyance  adde.  The  action  here  was  brought  by  the  heir  at  law  of  Haiie 
Genevieve  Thibaalt»  late  of  Detroit,  Michigan,  to  cancel  a  conveyance  of  land  alleged 
to  have  been  obtained  from  her  a  few  weeks  before  her  death,  when  from  her  condition 
she  was  incapable  of  nnderstanding  the  nature  and  effect  of  tiie  transaction.  The  con- 
veyance was  of  a  quantity  of  land  in  Detroit  worth  from  six  to  eight  thousand  dcDars 
for  the  consideration  of  two  hundred  and  fifty  dollars  cash  and  an  annuity  of  five  hun- 
dred dollars  during  the  life  of  the  grantor  and  payment  of  her  physician's  bUls  and  the 
use  of  the  house  thereon,  or  the  rent  of  such  other  h9iise  as  she  might  occupy.  At  the 
time  the  conveyance  was  made  the  grantor  lived  alone  in  great  degradation,  and  was 
in  a  condition  of  mind  bordering  on  the  line  between  sanity  and  insanity.  A  number  of 
suspicious  circumstances  accompanied  the  transaction  and  only  the  grantee  and  his 
agent  and  attorney  were  shown  to  be  present  at  the  time  it  took  place.  The  court 
below  refused  a  decree  setting  aside  the  deed  complained  of.  In  reversing  this  decision 
the  Supreme  Court  said  :  "  It  is  not  necessary,  in  order  to  secure  the  aid  of  equity,  to 
prove  that  the  deceased  was  at  the  time  insane,  or  in  such  a  state  of  mental  imbecility 
as  to  render  her  entirely  incapable  of  executing  a  valid  deed.  It  is  sufficient  to  show 
that,  from  her  sickness  and  infirmities,  she  was  at  the  time  in  a  condition  of  great 
mental  weakness,  and  that  there  was  gross  inadequacy  of  consideration  for  the  convey- 
ance. From  these  circumstances,  imposition  or  indue  influence  will  be  inferred.  In  the 
case  of  Harding  v.  Wheaton,  reported  in  the  2d  of  Mason,  a  conveyance  executed  by 
one  to  his  son-in-law,  for  a  nominal  consideration,  and  upon  a  verbal  arrangement  that 
it  should  be  considered  as  a  trust  for  the  maintenance  of  the  grantor,  and  after  hia 
death  for  the  benefit  of  his  heirs,  was  after  his  death  set  aside,  except  as  security  for 
actual  advances  and  charges,  upon  application  of  his  heirs,  on  the  ground  that  it  was 
obtained  from  him  when  his  mind  was  enfeebled  by  age  and  other  causes." 
**  Extreme  weakness,"  sidd  Mr.  Justice  Story  in  deciding  the  case,  "  will  raise  an 
almost  necessary  presumption  of  imposition,  even  when  it  stops  short  of  legal 
incapacity  ;  and  though  a  contract,  in  the  ordinary  course  of  tilings  reasonably  made 
with  such  a  person,  might  be  admitted  to  stand,  yet  if  it  should  appear  to  be  of 
such  a  nature  as  that  such  a  person  could  not  be  capable  of  measuring  its  extent 
or  importance,  its  reasonableness  or  its  value  fully  and  fairly,  it  cannot  be  that 
the  law  is  so  much  at  variance  with  common  sense  as  to  uphold  it"  The  case 
subsequentiy  came  before  this  court,  and  in  deciding  it,  Mr.  Chief  Justice  Marshall, 
speaking  of  this  and,  it  would  seem,  of  other  deeds  executed  by  the  deceased,  said  : 
*'  If  these  deeds  were  obtained  by  the  exercise  of  undue  influence  over  a  man  whose 
mind  iiad  ceased  to  be  the  safe  guide  of  his  actions,  it  is  against  conscience  for  him  who 
has  obtained  them  to  derive  any  advantage  from  them.  It  is  the  peculiar  province  of  tf 
court  of  conscience  to  set  thero  aside.  That  a  court  of  equity  Mill  interpose  in  such  a 
case  is  among  its  best-settied  principles."  Harding  v.  Handy ^  11  Wheat  126. 

The  same  doctrine  is  announced  in  adjudged  cases  almost  without  number ;  and  It 
may  be  stated  as  settied  law  that  whenever  there  is  great  weakness  of  mind  in  a  person 
execating  a  conveyance  of  land,  arising  from  age,  sickness,  or  any  other  cause,  though 
not  amounting  to  absolute  disqualification,  and  the  consideration  given  for  the  property 
is  grossly  inadequate,  a  court  of  equity  will,  upon  proper  and  seasonable  application  of 
the  iujiired  party,  or  his  representatives  or  heirs,  interfere  and  set  the  conveyance 
asida    And  the  present  case  comes  directiy  within  this  principle. 

In  the  recent  case  of  Kemp907i  v.  AahbeCy  decided  in  the  Court  of  Appeal  in  Chancery 
In  England,  two  bonds  executed  by  a  young  woman,  living  at  the  time  with  her  mother 
and  step-father,  —one,  at  the  age  of  twenty-one,  as  surety  for  her  step-father's  debt» 
and  the  other,  at  the  age  of  twenty-nine,  to  secure  the  amount  of  a  judgment  recc  vereo 
on  the  first  bond  —  were  set  aside  as  against  her,  on  the  ground  that  she  had  acred  in 
the  transaction  without  independent  advice,  one  of  the  justices  observing  that  the  court 
bad  endeavored  to  prevent  persons  subject  to  influence  fr<>m  being  in<!33ed  to  enter 
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into  tnwaactioiu  witbont  advice  of  that  Idod.  The  principle  upon  which  the  oonit  acta 
la  snch  caaes,  protecting  the  weak  and  dependent,  may  always  be  invoked  on  behalf  of 
panons  in  the  situation  of  the  deoeaaed  spinster  hi  this  case,  of  donbtf  ol  sanity,  living 
entirely  by  herself,  withont  friends  to  take  care  of  her,  and  confined  to  her  house  by 
dekneas.  As  well  on  this  ground,  as  on  the  ground  of  weakness  of  mind  and  grosa 
loadoquacy  of  consideration,  we  think  the  case  a  proper  one  for  the  interference  of 
equity  ;  and  that  a  cancellation  of  the  deed  should  be  decreed. " 

Where  a  contract  is  impeached  solely  on  the  ground  of  incapacity  of  one  of  the  parties 
to  it  and  without  charge  of  fraud,  the  test  of  capacity  is  the  ability  of  such  party  to 
eomprehend  in  a  reasonable  manner  the  nature  of  the  particular  transaction.  Proof  of 
delusion  in  independent  subjects  is  not  enough.  Soxear  v.  Shields,  28  N.  J.  Bq.  600  ; 
and  see  Hull  v.  Unger,  2  Abb.  U.  S.  007.  Absolute  soundness  of  mind  is  not  necessary 
lo  enable  one  to  make  a  valid  conveyance.  It  is  suiAcient  if  the  mind  fully  comprehend 
the  import  of  the  particular  act  Bbvey  v.  Hobsofif  06  Ke.  206 ;  Miller  y.  Craig,  86  DL 
100  ;  Speer9  y.  Sewell,  4  Bush,  280;  DmmeU  r.  DeiUMtt,  44  M.  H.  631;  JK^iipy  r.  Oount,  4 
Ired.  443b— Bsp. 


Levy  v.  Lett. 


(78  Penn.  St  607.) 

Conjliel  of  lam  —  a8$ignmeiUs  —  Ux  loci  oontractuM, 

An  assignment  was  made  in  Kew  York,  of  a  chose  in  action  which,  by  the  law  of  that 
State,  vested  the  legal  title  and  the  right  of  action  at  law  in  the  assignee.  Held, 
that  the  latter  might  sue  in  his  own  name  in  Pennsylvania,  although  he  could  noi 
have  done  so  if  the  assignment  had  been  made  there. 

ACTION  of  assumpsit  by  A.  Levy  and  another  against  Simon  Lev} 
to  recover  the  amount  of  three  claims,  two  of  which  had  beei 
assigned  to  plaintiffs  in  New  York  and  the  third  of  which  was  due  them 
selves.  The  defendants  filed  an  affidavit  of  defense,  denying  plaintiffs 
right  to  sue  on  the  assigned  claims,  and  alleging  payment  of  the  other. 

A  rule  was  taken  by  the  plaintiffs  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense. 

After  argument,  Peabsok,  P.  J.,  held  the  affidavit  sufficient  and  dis- 
charged the  rule  for  judgment 

The  plaintiffs  took  a  writ  of  error  and  assigned  the  discharging  of 
of  their  rule  for  error. 

/.  W.  SimonUm^  for  plaintiffs  in  error.  Under  section  111  of 
their  Code,  the  New  York  courts  hold  that  the  assignee  of  a  chose  in 
action  holding  the  legal  title  by  written  assignment  valid  on  its  face, 
is  the  ^al  party  in  interest,  though  others  may  have  a  beneficial 
aiterest  with  him  in  the  proceeds.  AUen  v.  Brown,  44  N.  Y.  228 ; 
Meeker  v.  Claghom,  id.  349 ;  Booker  v.  £agb  Bank,  30  id.  87  i 
Byxbie  v.  Wood,  24  id.  607.     The  law  of  maintenance  prohibited  tk-j 
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transfer  of  the  legal  property  in  a  chose  in  action  so  as  to  enable  the 
assignee  to  sne  in  his  own  name ;  but  this  has  been  abrogated.  Petenen 
V.  CTumical  Banky  82  N.  Y.  45.  A  legal  title  cannot  exist  in  assignor 
and  assignee  both.  I\yor  v.  Woodf  7  Casey,  149.  By  the  assignment 
of  the  choses  in  action  in  this  case  made  in  New  York  under  the  laws  of 
that  State,  the  legal  title  passed  to  the  assignees,  and  the  suit  here  must 
be  in  theur  name.  Thompean  v.  BeU^  8  E.  &  B.  286 ;  VanqueUn  v.  Bth 
vardy  15  C.  B.  (N.  S.)  841 ;  Trimbey  v.  Vignier,  1  Bing.  N.  C.  151 ; 
Bradlaugk  v.  DBSin^  Law  Bep.,  8  Com.  B.  478  (1868) ;  Story  on  Con- 
flict of  Laws,  §§  242,  816,  ^b^y  854^  858,  859. 

A.  H.  Weiu  and  S,  A,  LamherUm^  for  defendant  in  error.  The  mode 
of  suing  is  governed  by  the  lex  fori*  Trimbey  v.  Vtgmer^  1  Bing, 
N.  C.  151 ;  2>0  La  Vega  v.  Fioitfui,  1  B.  &  Ad.  284 ;  RMnean 
V.  Handj  4  Burrow,  1084 ;  Dawn  v.  lAppmanfiy  5  CI.  &  Fin.  1 ;  Ferg%tu<m 
▼.  ^Uff^,  B  id.  121 ;  WUcox  v.  Hunt,  18  Pet.  878 ;  Ba$ik  United  SuOee 
V.  Jones,  8  id.  861 ;  Andrewi  v.  Berriatt,  4  Cow.  508 ;  PearsaU  v. 
Dwight,  2  Mass.  84 ;  Wood  v.  Watkimony  17  Conn.  510 ;  Speed  v.  Jfoy, 
5  Harris,  95  ;  Watton  v.  Brewtter,  1  Barr,  381.  The  inquiry  in  whose 
name  the  suit  is  brought  relates  more  to  form  of  remedy  than  to  the 
merits.  Story's  Confl.  of  Laws,  §  565 ;  Wharton's  Confl.  of  Laws,  i 
785.  Under  statutes  similar  to  section  111  of  New  York  Code,  it  u  held, 
the  law  of  the  forum  must  govern.  Fose  v.  NtUUng,  14  Gray,  485 ;  2 
Parsons  on  Notes,  etc.,  47,  note  b  ;  MacDotudd  v.  Knedand,  5  ISdinn. 
865;  Fi$k  v.  BracketyQ2  Yt.  801;  Bicarper  v.  Butler,2  Pet. 289;  War- 
ren  v.  OopeUn,  5  Mete  597.  The  distinction  between  a  legal  and  equit- 
able title  still  exists  in  New  York.  Moore  v.  Metrop.  Bank,  55  N.  Y. 
47  ;  Bush  V.  Lathrop,  22  id.  547 ;  Mgeri  v.  Bavis,  id.  91. 

Paxson,  J.  The  defense  in  this  action  is  purely  technical.  The 
affidavit  of  the  defendant  does  not  deny  the  original  indebtedness,  but 
avers  that  the  amount  due  the  plaintiffs  in  their  own  right  has  been  paid, 
and  as  to  the  claims  assigned  to  them,  they  could  not  sue  in  their  own 
name.  The  rule  is  well  settled  in  this  State,  that  a  suit  upon  a  chose 
in  action  must  be  brought  in  the  name  of  the  holder  of  the  legal  title. 
An  assignment  of  bonds,  specialties  and  notes,  under  the  Act  of  28th  of 
May,  1715,  passes  the  legal  title,  and  the  assignee  may  sue  in  his  owr 
name.  This  act  has  no  application  to  debts  due  upon  book  account. 
An  assignment  of  such  claims  passes  merely  the  equitable  title,  and  the 
assignee  must  sue  in  the  name  of  his  assignor.  The  only  exceptions  tc 
this  rule  are  those  contained  in  the  Act  of  28d  of  April,  1829,  vis. . 
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Where  the  assignor  shall  die  before  suit  broaght,  and  no  letters  of  admin- 
istration have  been  taken  out  npon  his  estate ;  or  where  such  assignor 
•hall  leave  the  State  or  cannot  be  foond.  It  is  alleged,  however,  that 
this  snit  can  be  sustained,  for  the  reason  that  section  1 1 1  of  the  New  York 
Code,  under  which  these  claims  were  assigned,  expressly  authorizes  and 
directs  snit  in  such  cases  to  be  brought  in  the  name  of  the  assignee.  The 
force  of  this  suggestion  depends  upon  the  further  question,  whether,  by 
the  New  York  Code  referred  to,  the  legal  title  passes,  or  whether  the 
Code  merely  authorizes  suits  to  be  brought  in  the  name  of  the  holder  of 
the  equitable  title.  So  far  as  the  remedy  is  concerned,  it  is  to  be  gov- 
erned by  the  lex  fori.  Whenever,  however,  by  the  lex  loci  cofUraeidSf  the 
legal  title  passes,  the  holder  of  such  legal  title  may  sue  in  his  own  name 
in  whatever  forum  he  may  bring  his  suit.  This  rule  is  recognized  by 
Judge  Stort,  in  his  Conflict  of  Laws,  §§  842,  816,  S53-^,  858-9. 
Li  discussing  the  subject  of  transfers  of  choses  in  action,  not  valid  by 
the  law  of  the  place  where  suit  is  brought,  but  valid  by  the  law  of  the 
place  where  made,  he  says  :  ^  In  such  case  it  would  seem  that  the  more 
oorrect  rule  would  be  that  the  lex  loci  contraeHU  ought  to  govern.  Under 
such  circumstances,  to  deny  the  legal  effect  of  the  indorsement,  is  to 
construe  the  obligation,  force  and  effect  of  a  contract  made  in  one  place 
by  the  law  of  another.  It  is  not  a  question  as  to  the  form  of  the  remedy, 
but  as  to  the  right."  S  854.  Again,  in  sections  565-6,  he  says* 
*^  Thet  ^  does  not  seem,  therefore,  any  solid  ground,  upon  principle,  why 
a  right,  confessedly  legal  in  the  country  where  it  originated,  and  passing 
a  direct  and  positive  fixed  title  in  the  assignee,  should  not  have  the  same 
remedy  in  every  other  country  which  legal  fixed  titles  in  the  party  are 
there  entitled  to.  It  is  assuming  the  very  ground  in  controversy  to 
assert  that  it  is  a  mere  equitable  title,  for  the  local  law  has  adjudged  it 
otherwise,  and  vested  the  original  title  ex  direeto  in  the  assignee.''  To 
the  same  point  are  TTtompeen  y,  BeH  2  E.  &  B.  286;  Vanquelin  v. 
Bouardj  18  C.  B.  (N.  S.)  841 ;  Petenen  v.  The  Ohemiccd  Banky  82  N.  Y. 
21 ;  Trimbejf  v.  Vignierj  1  Bmg.N.  C.  151 ;  Lefd  v.  Tucker,  8  Q.  B.  77. 

The  section  of  the  New  York  Code  referred  to  (111)  is  as  follows: 
''  Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  otherwise  provided  in  section  181 ;  but  this  section 
shall  not  be  deemed  to  authorise  the  assignment  of  a  thing  in  action  not 
arising  out  of  a  contract" 

The  phraseology  of  this  section  differs  from  that  of  our  own  Act  of 
1715,  relative  to  the  assignment  of  bonds,  specialties  and  notes,  but  it 
would  not  be  a  strained  construction  to  hold  that  it  was  intended  to 
accomplish  similar  results.    It  would  seem  to  legalise  the  assignment  of 
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choBes  in  action.  The  provision  that  ''  this  section  shall  not  be  deemed 
to  authorise  the  assignment  of  a  thing  in  action  not  arising  out  of  a  con- 
tract," is  a  strong  negative  pregnant,  going  to  show  that  such  things  in 
action  as  do  arise  out  of  contracts  may  be  assigned.  Upon  this  pointy 
however,  we  mu^t  look  for  light  to  the  decisions  ot  the  courts  of  the  State 
of  New  York.  Their  construction  of  their  own  statute,  upon  such  a 
question  as  this,  is  conclusive  upon  us.  In  Myer$  v.  Davis,  22  N.  Y. 
491,  and  Bush  v.  Lathrop,  id.  547,  it  was  at  least  doubted  whether  the 
legal  title  passed  by  an  assignment  of  a  chose  in  action  under  the  Code. 
But  the  later  cases  look  the  other  way.  In  Oummingi  v.  NbrrU,  25  N. 
Y.  625,  it  was  said  by  Allen,  J.,  referring  to  this  section  of  the  Code ; 
'*  The  object  of  this  provision  was  to  abolish  the  distinction  between  the 
former  practice  of  courts  of  conmion  law  and  chancery,  and  to  ^ve  fuD 
effect  at  law  as  well  as  in  equity  to  assignments  of  rights  of  actions,  by 
permittingand  reoogninng  the  <u»ignee  to  sue  in  his  own  name.  •  •  • 
The  assignment  gives  him  the  legal  title,  and  makes  him  the  party  plain- 
tiff." In  Hooker  v.  The  EagU  Bank  of  Rochester^  30  N.  Y.  87,  the  court 
say  :  '^  Under  the  Code,  an  assignment  valid  as  an  equitable  assignment 
is  equally  valid  at  law.'*  In  Petersen  v.  The  Chemical  Banky  32  N.  Y. 
45,  it  is  said :  ^  The  law  of  maintenance,  while  it  existed,  prohibited  the 
transfer  of  the  legal  title  to  a  chose  in  action  so  as  to  give  the  assignee 
a  right  of  action  in  his  own  name.  But  as  this  is  now  abrogated,  such  a 
demand  as  that  which  is  asserted,  against  the  defendant  in  this  suit,  may 
be  sold  and  conveyed  so  as  to  vest  in  the  purchaser  all  the  legal  as  well 
as  the  equitable  rights  of  the  original  creditor."  To  the  same  effect  are 
AUen  V.  Brown,  44  N.  Y.  228,  and  Meeker  v.  Cflaghom,  id.  849.  In  the 
latter  case,  the  court  say  :  "  Within  numerous  decisions  that  have  been 
made  in  this  court  (Errors  and  Appeals),  and  in  the  Supreme  Court, 
the  plaintiff,  under  the  absolute  assignment  in  writing  to  him,  is.  the  legal 
holder  of  the  claim  against  the  defendant,  and  the  real  party  in  interest." 

The  weight  of  authority  in  the  New  York  State  courts  is  very  decided 
that  the  legal  as  well  as  the  equitable  title  passes  by  an  assignment  of  m 
chose  in  action,  under  their  Code.  This  is  decisive  of  the  case.  The 
role  in  this  State  is  that  the  suit  must  be  brought  in  the  name  of  the 
holder  of  the  legal  title.  If  the  plaintiffs  were  the  holders  of  the  legal 
title,  by  the  law  of  the  State  of  New  York,  where  the  assignment  was 
made,  they  are  the  holders  of  it  here,  and  their  suit  was  well  brought 

We  have  not  adverted  to  the  effect  of  our  statute  of  1829.  It  is  not 
necessary  for  the  purposes  of  this  case.  We  rest  our  decision  upon  th* 
«ffect  of  the  assignment  under  the  Code  of  New  York. 

Order  fflusfiisrf. 
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Bell*8  Gap  Bailxoad  Company  t.  Christy. 

Bsll's  Gap  Railroad  Compakt  ▼.  Chhistt. 

(79  PoniL  St  M.) 

C^rpcraUon'^rweavery/or  uarviees  performed  hefort  i$toorpcratum, 

Ib  an  actkxn  against  a  raUroad  company  to  reooyer  the  value  of  servloee  performed 
'  before  the  Incorporation,  in  procming  the  charter,  making  Barreys,  etc.,  heldy  that 

plaintiff  coold  not  recover,  in  the  abeence  of  proof  that  a  majority  of  the  ooipomton 

or  promoters  of  the  corporation  aathoriced  the  service. 

ACTION  of  aBsnmpsit  to  recover  money  expended  by  plaintiff  in  pro- 
caring  the  charter  of  the  defendants,  in  payment  of  surveyors,  eto.9 
in  making  explorations  and  running  the  line  of  their  road,  etc.,  and  also 
for  his  own  services  in  the  same  matter ;  the  whole  occurred  before  the 
corporation  came  into  existence,  but  plaintiff  claimed  that  the  defendants 
having  accepted  the  results  of  his  work,  etc,  they  became  liable  to  pay 
him. 

The  verdict  was  for  the  plaintiff  for  $848.70. 

Hie  defendant  removed  the  record  to  the  Supreme  Court  by  writ  of 
error.  They  assigned  a  number  of  errors  to  the  charge  and  to  the  an- 
swers to  the  defendants'  points.  The  third  and  fourth  errors  were  the 
answers  to  the  defendants'  third  and  fourth  points. 

D.  /  Neff,  for  plaintiff  in  error.  Plaintiff  was  president  of  the 
promoters,  and  as  such  could  not  hold  the  corporation  liable  ;  corpora- 
tions are  not  liable  to  their  officers  on  a  quantum  mendL  Kilpaindk . 
V.  Penra$€  Ferry  Bridge^  18  Wright,  118  ;  Loan  AaoeiaHan  v.  SUm&- 
msta,  5  Casey,  584.  Even  if  plaintiff's  work  had  been  accepted  by 
the  defendants,  previous  notice  of  his  claim  was  essential  to  a  recovery. 
Low  V.  Cbfui.  ^  P.  R.  Raikroad,  45  N.  H.  875-;  2  GreenL  on  £v.,  S  66. 

S.  &  Moir^  for  defendant  in  error.  Contracts  with  a  company  not 
oiganiaed,  but  in  view  of  organisation,  are  binding.  Edinboro^  Academy 
V.  RMnaon,  1  Wright,  210  ;  Erie  ^  W.  Plankroad  Oo.  v.  Brown,  I 
Casey,  156;  Bedford  RaOroady.  Bowier,  12  Wright,  29  ;  Preelonr. 
Liverpool  eU^  Railroad,  7  Eng.  Law  A  Eq.  124  ;  Gooday  v.  Coleheeter 
^  S.  V.  Raibroady  15  id.  596 ;  Edwarde  v.  Orimd  Junction  Railroad^ 
1  Myl.  &  Cr.  650. 

Pazson,  J.  This  case  lacks  all  the  elements  of  a  contract,  either  ex« 
press  or  implied.  The  most  that  it  amounts  to  is  the  expenditure  by  the 
pSaintiff  of  a  certain  amount  of  his  time  and  money  in  the  furtherance  of 
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a  scheme  of  eonataractiiig  a  railroad.  He  attended  meetings  ;  visited 
Harrisbni^  for  the  purpose  of  obtaining  a  oharter  ;  assisted  in  making  a 
preliminary  smrvey,  and  paid  some  of  the  expenses  thereoL  There  was 
no  contract  with  any  one  for  the  pajrment  of  his  services,  beyond  the 
statement  of  some  of  the  parties  interested  in  the  project  that  they  would 
see  him  paid.  All  this  was  prior  to  the  charter,  or  to  any  organization 
of  the  company.  The  road  which  the  plaintiff  had  in  view  when  he 
made  the  survey,  as  appears  from  his  own  testimony,  was  a  broad  gauge 
road,  to  run  from  Bell's  Mills  to  Erie,  and  he  evidently  relied  upon  aid 
from  New  York  capitalists  to  bnUt  it,  with  the  expectation  of  retaining 
an  important  position  in  the  company.  He  did  not  succeed  in  obtaining 
the  required  aid,  and  the  road  to  Erie  was  never  constructed  or  even  com 
menced.  Instead  thereof,  a  short  local  narrow  gauge  road,  called  the 
Bell's  Gap  Railroad,  was  built,  with  the  object  in  part  to  develop  certain 
3oal  lands  in  the  vicinity.  The  stock  was  principally  taken  in  the  neigh- 
borhood. The  plaintiff,  and  others  interested  with  him,  were  among 
those  named  as  corporators  in  the  act  incorporating  the  company,  but 
they  failed  to  obtain  the  control  of  its  organization.  Subsequently,  the 
plaintiff  brought  suit  against  the  company  to  recover  compensation  for  his 
services,  as  before  stated,  claiming  that  the  company  were  bound  by  the 
promises  of  the  original  projectors  of  the  enterprise,  inasmuch  as  said 
sompany  had  accepted  the  result  of  his  labors  and  enjoyed  its  benefits. 

None  of  the  cases  cited  by  the  defendant  in  error  sustains  his  position. 
17ie  Erie  4*  Waier/ord  Flankraad  Company  v.  Brown^  1  Casey,  156 ;  and 
.  Tfis  Bedford  Railroad  Oompanf/Y.  Bowier^  12  Wright,  29,  were  suits  upon 
subscriptions  to  stock.  The  case  of  The  JEdinboro*  Academy  v.  Bohineamy 
1  Wright,  210,  was  a  subscription  in  aid  of  an  academy.  There  is  not  the 
slightest  analogy  between  either  of  these  cases  and  the  one  under  consid- 
eration.  In  PreeUm  v.  Hie  lAverpoot^  MdncheeUr  ^  New  Oasde^qxm- 
Tyne  Junction  Bttiiway  Company^l  Eng.  Law  &  Eq.  Rep.  124,  the  con- 
tract was  between  the  plaintiff  and  an  organized  company.  This  was  a 
case  where  the  projectors  agreed  to  pay  the  complainant  £5,000  for  the 
land  to  be  taken  for  the  railway  and  incidental  damages,  and  the  plaintiff 
thereupon  assented  that  his  land  should  be  so  taken.  The  agreement 
was  in  writing  between  the  plaintiff  and  the  executive  directors  of  Lan- 
cashire and  North  Yorkshire  Railway  Company,  which  was  afterward 
united  with  another  rival  enterprise,  under  the  name  of  the  defendant 
corporation,  and  the  two  companies  agreed  to  adopt  the  contract  with  the 
plaintiff.  It  is  true  the  company  had  not  yet  obtained  its  charter,  but  it 
was  still  an  organization  tit  sste,  had  a  board  of  directors  who  assume  to 
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make  contracts  binding  upon  the  company  when  it  should  become  there* 
after  folly  clothed  with  corporate  powers.  In  LofW  v.  The  Railroad  Cam- 
pony,  45  N.  H.  (1  Hadley)  875,  a  charter  had  been  obtained,  and  the 
sendees  for  which  the  sait  was  brought  were  rendered  in  promoting  the 
organization  of  the  company  under  the  charter,  procuring  subscriptions 
to  the  capital  stock,  etc  It  was  held  by  the  court  in  that  case  that^ 
**  where,  after  the  charter  and  before  the  organization  of  a  corporation, 
services  are  rendered  which  are  necessary  to  complete  the  organization, 
and  after  it  has  been  perfected,  the  corporation  elects  to  take  the  benefit 
of  such  services,  knowing  that  they  were  rendered  with  the  understand- 
ing that  compensation  was  to  be  made,  it  will  be  held  liable  to  pay  for 
the  services  upon  the  ground  that  it  must  take  the  burden  with  the 
benefit ;  but  that '  no  promise  to  pay  would  be  implied  from  the  fact  that 
such  services  were  rendered  at  the  request  of  any  number  of  the  corpora- 
tors hn  than  a  mc^orUyJ  " 

We  do  not  desire  to  controvert  the  principle,  established  in  England, 
and  to  some  extent  recognized  in  this  country,  that  when  the  projectors  of 
a  company  enter  into  contracts  in  behalf  of  a  body  not  existing  at  the  time, 
but  to  be  called  into  existence  afterward,  then  if  the  body  for  whom  the 
projectors  assumed  to  act  does  come  into  existence,  it  cannot  take  the 
benefit  of  the  contract  without  performing  that  part  of  it  which  the  pro- 
jectors undertook  that  it  should  perform.  Conceding  to  this  principle 
its  full  force  and  effect,  we  are  unable  to  see  its  application  to  the  facta 
of  this  case.  It  may  very  well  be  that  where  a  number  of  persons  not 
incorporated  are  yet  informally  associated  together  in  the  pursuit  of  a 
common  object,  and  with  the  intent  to  procure  a  charter  in  the  further- 
anse  of  their  design,  they  may  authorize  certain  acts  to  be  done  by  one 
01  more  of  their  number,  with  an  understanding  that  compensation  shall 
be  made  therefor  by  the  company  when  fully  formed.  And  if  such  acts 
are  necessary  to  the  organization  and  its  objects,  and  are  subsequently 
accepted  by  the  company,  and  the  benefits  thereof  enjoyed  by  them,  they 
must  take  such  benefits  cum  <mere,  and  make  compensation  therefor. 
But  the  projectors  or  promoters  of  the  enterprise  within  the  meaning  of 
the  rule  referred  to  evidently  must  be  a  majority  at  least  of  such  persons, 
and  not  one,  two,  or  three,  or  a  small  minority  thereof.  Such  minority 
can  have  no  more  authority  to  bind  the  association  or  corporation  in  its 
rndpient  or  inchoate  condition  than  they  would  have  to  bind  it  if  fully 
organized.  In  this  case  the  two  or  three  i)ersons  who,  it  is  alleged,  prom- 
ised the  plaintiff  to  see  him  paid,  bound  no  one  but  themselves.  They 
had  DO  authority  to  speak  for  any  one  else.  In  the  absence  of  any  sudi 
Vol.  XXI.— 6 
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anthority  and  of  any  satisfactory  proof  that  the  result  of  the  pJamtUfa 
labor  and  expenditures  was  accepted  and  enjoyed  by  the  corporation, 
that  it  used  the  plaintiffs  snrvey  or  located  its  road  upon  any  consider- 
able portion  of  the  line  thereof,  the  court  below  should  hare  instructed 
the  jury  that  the  defendants  were  not  liable. 

It  is  to  be  obsenred  that  in  all  the  cases  which  were  brought  to  the 
attention  of  the  court«  the  services  were  either  performed  after  the  chaiter 
had  been  obtained,  aod  tliere  was  therefore  an  inchoate  corporation,  or 
there  was  an  informal  organisation,  as  in  the  case  cited  in  7  £ug.  Law 
&  Eq.  Rep.,  preparatory  to  obtaining  a  charter,  and  the  employment  was 
authorized  by  the  organization  as  such,  and  was  not  the  mere  employ* 
ment  by  individuals  having  no  authority,  express  or  implied,  to  contract 
for  any  one. 

We  think  the  court  erred  in  their  answer  to  the  defendant's  third  point. 
Under  all  the  evidence  in  the  cause  it  should  have  been  affirmed.  There 
was,  also,  error  in  not  affirming  the  defendant's  fourth  point  It  appeared 
from  the  defendant's  own  testimony  that  the  road  for  which  he  had 
made  the  survey  was  a  broad  gauge  road  with  a  different  terminus, 
being  from  BeU's  Mills  to  Erie,  and  was  essentially  a  different  route 
from  that  on  which  the  Bell's  Grap  Railroad  was  laid  out  and  constructed. 

This  covers  the  third  and  fourth  assignments  of  error.  The  remaining 
assignments  need  not  be  discussed. 

T%€JudgmMU  ii  revened  and  a  venire  faeioi  de  novo  awarded^ 


Babs  v.  HOFFMAir. 

(79Peiin.8t71.) 

Dttmoffeg'^Jhr  dioer$um  ofwaUr  — • 

Aotkm  to  recover  damages  for  diverting  a  water-oonrse  from  ptainttfTs  tannery  by 
of  a  pipe  placed  by  defendant  on  his  own  land.  Held,  thict  plaintiff  conld  reoovet 
only  for  hia  damage  actoaily  suffered  before  action  brought,  and  not  for  a  permaneol 
injozy  to  hia  freehold  ;  and  therefore  that  evidence  of  the  value  of  tha  tauneiy  waa  no* 
oompetmt. 

A  CTION  on  the  case.    The  opinion  states  the  facts. 

W.  J3.  Woodi  and  B.  B.  P^riken^  for  plaintiff  in  error.  The 
damages  must  be  the  proximate  consequence  of  the  wrong  —  not  remote  or 
possible.  Seefy  v.  Jlden,  11  P.  F.  Smith,  804;  PitUburg  Goal  06.  ▼. 
FoMter,  9  id.  369  ;  TiUoteon  v.  SmM,  32  N.  H.  90 ;  Muean^i  Appeal,  M 
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kl  26 ;  Smith'i  Appeal^  19  id.  474 ;  Eogen  v.  Bemw,  19  P.  F.  Smith, 
432 ;  McKnigJU  v.  RatcUff,  8  Wright,  169  ;  Sedgwick  on  Damages,  71, 72, 
73,  note  1 ;  Griffin  v.  Ooher,  16  N.  Y.  489  ;  OhmUad  t.  Burke,  25  lU. 
86  j  Shaw  y.  WaOaee,  1  Dutcher  (N.  J.),  453 ;  PoUxU  y.  Long,  58  Barb. 
20.  Interest  b  not  allowable  on  unliquidated  damages  or  contested  claima 
sounding  in  damages.  Gilpin  y.  ConMequa^  1  Pet.  C.  C.  85 ;  WiUing$ 
y.  OmMequa,  id.  179 ;  Sedgwick  on  Damages,  877  ;  Bcmk  y.  IVemani  Im. 
Oo^  4  Mete  1. 

The  plaintiff  in  error  moyed  on  reyersal  of  the  judgment  to  order  a 
restitution  of  the  money  made  under  the  execution.  They  cited  for  the 
motion.  Ootid  y.  Duneoin,  2  S.  &  B.  57 ;  Ru$hU  y.  Gray,  6  id.  145 ; 
Duncan  y.  Kirkfoiriehy  13  id.  292 ;  Breading  y.  Bheher,  5  Casey,  849. 

B.  M,  Spear,  for  defendant  in  error.  Depriyation  of  the  use  of  the 
water  would  haye  reduced  the  product  from  the  tannery,  and  therefore 
would  be  an  injury  to  the  freehold.  Ripka  y.  Sergtant^  7  W.  &  8. 14.  For 
an  encroachment  under  a  claim  of  right,  a  reversioner  may  haye  his  action, 
although  the  immediate  injury  is  merely  nominal.  SehnaNe  y.  Koehkr,  4 
Casey,  181 ;  WiMiamt  y.  BsKng,  4  Barr,  486 ;  Delaware  ^  Hudson  Canal  Oo. 
y.  Torreg,  9  Casey,  143  ;  Graver  y.  Sholl,  6  Wright,  67 ;  Pastorius  y.  Fisher^ 
1  Bawle,  27 ;  Sedgwick  on  Damages,  147-8 ;  Angell  on  Water-courses, 
SS  135,  432  ;  Border  y.  Border,  26  Barb.  409  ;  Brown  y.  Bowm,  30 
N.  Y.  519, 38 ;  Sumner  y.  THeston,  7  Pick.  201 ;  Starr  y.  Jaeksony  11 
Mass.  519  ;  Baker  y.  Scmderson,  3  Pick.  352.  The  water<x>urse  was  a 
permanent  adyantage  to  the  inheritance,  and  the  taking  it  away  was  an 
Injury  to  the  owner.  Bart  y.  JBvans,  8  Barr,  13. 

The  proprietor  haa  a  right  to  the  reasonable  use  of  the  water  running 
through  his  land,  but  cannot,  by  the  mere  act  of  opposition,  diminish  the 
quantity  of  water  through  his  neighbor's  ktnd,  to  the  prejudice  of  his  estate 
in  point  of  yalue,  although  enough  was  still  left  to  the  neighbor  for  the 
purposes  for  which  he  had  actually  used  the  water.  Miller  y.  Miller, 
9  Barr,  76.  If  the  nuisance  be  of  a  permanent  nature,  and  injurious  to 
the  inheritance,  both  the  tenant  in  possession  and  the  reversioner  are  re- 
spectiyely  entitled  to  recoyer  damages  commensurate  with  the  injury. 
Angell  on  Water-courses,  585 ;  Washburn  on  Easements,  662  ;  Sedgwick 
on  Damages,  149-50;  Jessery.  Gi ford,  iBurrowB,  2141 ;  Young  v.  Spen- 
cer, 10  B.  &  C.  145 ;  Tucker  y.  Newman,  11  Ad.  &  El.  40;  2  Selwyn's 
Nisi  Prius,  1129;  Lienow  y.  Ritchie,  8  Pick.  235  ;  Seelg  y.  Alden,  11 
P.  F.  Smith,  302. 

In  actions  of  tort,  the  allowance  of  interest  is  within  the  discretion  of 
the  jury.    Sedgwick  on  Damages,  441 ;  Walraih  y.  RedfiM,  18  N.  Y 


44  PENNSYLVANIA, 


Bare  v,  Hofbnan. 


457;  Si.  JUtchaePi  Okureh  ▼.  ne  Cknmty,  Brightly,  121 ;  Weikelv.  Long 
5  P.  F.  Smith,  238 ;  Perit  ▼.  WaOis,  2  Dallas,  255.  On  the  sixteenth 
error  they  dted  Duncan  t.  Lawrence,  12  Harris,  154 ;  Railroad  Cb. 
McMweCy  17  P.  F.  Smith,  811 ;  Railroad  Co.  v.  Hender$on,  1  id.  315. 

MsROUB,  J.  All  the  errors  assigned,  except  the  first  and  sixteenth,  may 
be  considered  together.     They  relate  to  the  measare  of  damages. 

Each  party  owned  and  operated  a  tannery  supplied  with  water  from 
the  same  streaoL  Bare  also  owned  other  lands  situate  on  the  same  stream 
above  the  tanneries.  On  those  lauds  he  placed  a  pipe  in  the  stream, 
thereby  withdrawing  a  portion  of  the  water  from  its  accustomed  channel 
and  conveying  it  to  his  tannery.  Hoffman,  under  a  previous  grant  from 
Bare,  drew  the  water  necessary  to  supply  his  tannery  through  a  pipe 
placed  in  the  stream  above  the  one  put  in  by  Bare.  The  specific  com- 
plaint was  that  Bare  took,  and  failed  to  return,  the  water  that  Hoffman 
had  been  accustomed  to  use,  and  which  he  required  in  carrying  away  the 
exhausted  tan  and  offal  that  accumulated  on  his  premises. 

About  two  months  after  the  water  was  thus  diverted  by  Bare  this  action 
was  brought  to  recover  damages. 

The  defendant  in  error  was  permitted,  under  objection,  to  give  evidence 
of  the  permanent  injury  done  to  the  market  value  of  his  tannery  by  this 
diversion  of  the  water ;  and  the  court  charged  the  Jury  he  was  entitled 
to  recover  the  permanent  damages  thus  done  to  the  freehold. 

The  whole  damage  of  which  the  defendant  in  error  complained  waa 
caused  by  Bare's  placing  a  pipe  in  the  stream  on  his  own  land.  A  seve^ 
ranee  of  the  connection  of  the  pipe  with  the  stream  would  cause  the 
water  to  run  in  its  accustomed  channel,  and  remove  the  whole  cause  of 
complaint.  It  is  not  the  case  of  an  entry  on  the  land  of  the  defendant 
in  error,  and  a  severance  of  any  part  of  his  freehold ;  nor  of  depositing 
a  permanent  nuisance  thereon,  as  in  Seefyy.  Aldcn,  11  P.  F.  Smith,  302. 
Bare  neither  took  any  thing  off  from  Hoffman's  land,  nor  deposited  any 
thing  thereon.  The  act  he  committed  was  not  of  such  a  permanent  char 
acter  as  to  assume  it  to  continue  through  all  coming  time,  and  to  justify 
the  assessment  of  damages  accordingly. 

The  general  rule  is  that  successive  actions  may  be  brought  as  long  as 
the  obstruction  is  maintained.  A  recovery  in  the  first  action  eatablishei 
the  plaintiff's  right  Subsequent  actions  are  to  recover  damages  for  a 
continuance  of  the  obstruction.  Hoffman  was  both  the  owner  and  the 
occupier  of  his  tannery.  Hence  the  authorities  dted,  and  the  argument 
made,  as  to  the  separate  remedies  of  a  tenant  and  reversioner,  do  not  apply 
The  whole  right  was  in  him.     For  a  continued  obstmcdon  to  the  flow 
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of  water  he  oonld  siistain  sucoessive  acdona.  In  each  he  could  reooTer 
the  damages  he  had  sustained  subsequently  to  the  last  preceding  action* 

We  think,  therefore,  the  learned  judge  erred  in  permitting  evidence  to 
be  given  of  the  permanent  injury  to  the  market  value  of  the  tannery,  and 
m  charging  that  the  defenduit  in  error  was  entitled  to  recover  the  per- 
manent damage  done  to  the  freehold. 

If  the  defendant  in  error  was  entitled  to  recover  for  damages  which  he 
had  sustidned  prior  to  the  commencement  of  the  suit,  he  was  entided  to 
them  as  of  that  date.  We  therefore  see  no  error  in  permitting  the  jury 
to  compute  interest  thereon  down  to  the  time  of  the  verdict  as  a  mode 
of  arriving  at  a  just  compensation.  The  reason  of  this  is  fully  sustained 
by  Raihroad  Oo.  v.  Otmwr^  8  Harris,  240 ;  Pemu  Railroad  Ob.  v.  Oboper, 
8  P.  F.  Smith,  408;  and  by  D.  Z.  andWulem  Railroad  06.  v.  Bunon, 
11  id.  869. 

The  application  for  a  jury  to  go  upon  and  view  the  premises  was  not 
made  until  the  week  on  which  the  cause  was  set  down  for  trial,  and  on 
the  very  day  it  was  liable  to  be  tried.  It  was  actually  tried  on  the 
next  day.  To  have  granted  the  application  would,  therefore,  have 
delayed  the  trial  of  the  cause.  It  was  not  made  in  time.  The  court, 
therefore,  committed  no  error  in  refusing  it  on  that  ground  alone. 

The  sixteenth  assignment  is  to  the  admission  of  evidence  showing  the 
p^nlntiiff  in  error  had  twice,  after  suit  brought,  changed  the  place  ifhere 
his  pipe  entered  the  stream.  The  object  of  this  evidence  is  not  shown 
by  the  record.  If  those  acts  were  wrongful,  another  action  would  lie  for 
them.  On  the  argument  it  was  contended  that  they  showed  knowledge  of 
the  plaintiff  in  error,  that  his  former  act  in  diverting  the  water  was 
wrongful.  We  are  unable  to  see  that  they  lead,  or  ought  to  lead,  to  any 
such  conclusion.  They  were  calculated  to  confuse  and  mislead  the  jury, 
and  ought  not  to  have  been  admitted.  It  is  true  in  Raibvad  Cb.  v.  MeElweej 

17  P.  F.  Smith,  811,  where  the  action  was  for  negligence,  it  was  held 
that  an  act  done  after  the  injury  might  be  shown  to  prove  knowledge 
of  the  previous  unsafe  condition  of  the  structure ;  yet  the  reason  on 
which  it  was  sustained  is  inapplicable  to  the  present  case.  The  assign 
ment  is,  therefore,  sustained. 

The  defendant  in  error  having  collected  the  judgment  by  executiout 
the  plaintiff  is  entitled  to  an  order  of  restitution.  Duncan  v.  Kirkpaineki 

18  S.  &  B.  292 ;  Bnading  v.  Ooeher,  5  Casey,  847. 

JudgmmU  rovenedj  mUMiom  orderod^  and  a  voniro  facia$  d$  mom 
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Hbsteb  t.  Olasoow. 

(T(^  Fum.  St  79l) 

Deed  ^  adenewUdgment — eert^ficaU  cenebmv* 

Hm  OMtiilote  of  a  magiftimto  of  the  acknowledgment  of  a  deed  or  moxtgage  Is  a  Judi- 
cial act  and  oondosive  in  the  abeenoS  of  fraud  or  dnreM  ae  to  the  fsoti  therein  stated. 

The  oertiflcate  of  the  acknowledgment  by  a  wife  of  a  mortgage  of  her  own  property 
was  in  due  form  ;  at  the  time  of  the  acknowledgment  she  told  the  jnstioe  she  had 
read  the  mortgage  bat  he  did  not  make  known  its  contents  to  her.  This  appeared 
by  the  testimony  of  the  wife  and  of  the  justice.  The  oonrt  below  decided  that  this  was 
oonclnsive  against  the  TsUdity  of  the  mortgage.  EM  to  be  error ;  the  whole  was 
for  the  jury. 

QCIR£  FACIAS  sur  mortgage.  Part  of  the  defendants  pleaded 
payment  and  Mrs.  Glasgow  pleaded  besides,  nan  est  facUim^  cover- 
ture, and  that  she  did  not  acknowledge  said  mortgage  as  the  law  re- 
quired. 

The  land  covered  by  the  mortgage  was  the  property  of  Mrs.  Glasgow ; 
it  was  dated  and  acknowledged  June  4th,  1872  ;  was  made  by  the  defend- 
ants to  the  plaintiffs,  and  was  to  secure  the  payment  of  several  notes  of 
the  husband  to  different  persons,  amounting  in  all  to  the  sum  of  $3,500* 
for  which  the  plaintiffs  were  his  sureties.  The  acknowledgment  was 
taken  by  P.  H.  Bence,  a  justice  of  the  peace,  and  the  certificate  was  in 
the  usual  form :  the  part  relating  to  the  wife  was  as  follows  : 

*•*•  The  said  Harriet  N.,  being  of  full  age,  and  by  me  examined  separate 
and  apart  from  her  said  husband,  and  the  contents  of  the  foregoing  in- 
denture of  mortgage  being  first  made  fully  known  to  her,  declared  that 
she  did  voluntarily  and  of  her  own  free  will  and  accord  seal,  and  as  her 
act  and  deed,  deliver  the  same  without  any  coercion  or  compulsion  of 
her  said  husband." 

The  case  was  tried  November  17th,  1874,  before  Dean,  P.  J. 

The  plaintiffs  gave  the  mortgage  in  evidence,  and  proved  that  they 
had  paid  the  notes  recited  in  it. 

The  defendants  gave  evidence  by  Mrs.  Glasgow,  that  prior  to  the 
execution  of  the  mortgage  Heeter  informed  her,  in  the  presence  of  her 
husband,  that  he  had  been  indorsing  for  her  husband,  and  wished  her  to 
sign  a  paper  securing  him ;  she  expressed  an  unwillingness  to  do  so,  and 
he  cold  her  it  would  never  injure  her  in  any  way,  etc. ;  she  then  con« 
sented.     Some  days  afterward  her  husband  requested  her  to  go  befort 


*  See  Kerr  v.  Ruseell,  18  Am.  Bep.  634. 
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the  justice  and  have  the  paper  executed ;  they  went ;  at  the  justice's  the 
husband  produced  the  paper  and  both  signed  it.  When  the  justice  was 
about  signing  the  certificate  of  acknowledgment^  he  said  he  had  not  read 
the  paper,  and  did  not  know  what  it  was  but  supposed  she  did ;  she  re- 
plied Uiat  she  did — she  had  read  it;  the  husband  was  present  all  the 
time ;  she  was  not  asked  whether  she  executed  the  paper  yoluntarilj  — • 
that  if  she  had  been  so  asked  she  would  have  said  '*  No."  The  mort- 
gage  given  in  evidence  was  the  paper,  but  at  the  time  she  read  it  it  had 
no  enumeration  of  notes  in  it ;  she  did  not  know  that  there  was  a  mort- 
gage on  her  property  for  a  year  afterward ;  she  was  not  induced  to  sign 
by  any  threats  or  compulsion  of  her  husband. 

The  husband  testified  substantially  as  his  wife  had  done,  as  to  the 
occurrences  at  the  justice's  office  ;  also,  that  the  clause  about  the  notes 
was  put  in  after  she  had  executed  it ;  that  Heeter,  plaintiff,  had  made 
the  suggestion  that  he  should  do  so. 

The  plaintiffs,  in  rebuttal,  gave  evidence  by  P.  H.  Bence,  the  justice, 
that  the  husband  executed  the  mortgage  and  left  the  room.  He  then 
asked  Mrs.  Glasgow  if  she  knew  the  contents  of  the  paper ;  said  it  was 
his  duty  to  make  them  known  to  her  if  she  did  not  understand  them. 
She  said  she  was  acquainted  with  them,  and  signed  the  paper ;  be  asked 
her  if  she  did  it  of  her  own  free  will  and  accord,  and  without  any  coer- 
cion on  the  part  of  her  husband  ;  she  said  that  she  did ;  the  justice  was 
a  subscribing  witness ;  no  persons  but  the  parties  and  the  subscribing 
witnesses  were  present  at  the  justice's ;  Laura  Hampson,  the  other  sub- 
scribing witness,  testified  substantially  as  the  justice  had  done ;  Heeter 
testified,  contradicting  Glasgow  as  to  his  suggesting  that  the  mortgage 
should  be  filled  in  by  the  insertion  of  the  notes  after  its  execution  by 
Mrs.  Glasgow. 

There  was  evidence  by  the  defendants  for  the  purpose  of  showing 
that  Mrs.  Glasgow  had  been  deceived  by  Heeter  and  her  husband  into 
the  execution  of  the  mortgage ;  and  evidence  by  the  plaintiffs  in  con- 
tradiction of  this. 

The  verdict  was  for  the  plaintiffs  against  S.  L.  Glasgow  for  $3,914.32| 
and  for  Mrs.  Glasgow,  the  other  defendant. 

The  plaintiffs  took  a  writ  of  error,  and,  amongst  others,  assigned  for 
error  the  charge  of  the  court 

B.  M,  Speer  and  R,  B,  Petrilen  (with  whom  was  W.  H.  Woods) ^  for 
plaintiffs  in  error.  The  evidence  as  to  the  acknowledgment  of  the 
mortgage  should  have  been  submitted  to  the  jury.  McCandless  v.  Engle, 
1  P.  F.  Smith,  312.    The  acknowledgment  was  in  legal  fonn.     Act  11th 
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of  April,  1856,  i  1,  Pamph.  L.  315 ;  1  Br.  Pardon,  475,  pL  90 ;  J/mer 
T.  Graham,  12  Harris,  491 ;  Haffey  ▼.  Oareyy  23  P.  F«  Smith,  431 ; 
SUnn  V.  Hobneif  1  Casey,  142.  In  taking  an  acknowledgment,  a  justice 
acts  jadicioosly,  and  his  certificate  that  the  required  forms  have  been  ob- 
senred,  in  the  absence  of  fraud  or  collusion,  is  entitled  to  full  faith  and 
credit.  JamisonY.  JbmMon,  3  Whart.  469 ;  Louden  ▼.  J^ythe,  4  Harris,  541 ; 
WixUan  v.  Baile^f,  1  Binn.  470 ;  Graham  r.  Andenon,  42  IlL  514  ;  BOl  y. 
Bacon,  43  id.  477.  Knowledge  of  the  fraud  or  duress  ought  to  be 
brought  home  to  the  grantee,  or  at  least  knowledge  of  such  drcumstancen 
as  would  put  him  on  inquiry,  i^ehener  and  Wife  v.  Oavenderj  2 
Wright,  337  ;  JifeOandieu  y.  EngU,  1  P.  F.  Smith,  313  ;  HaU  y.  Pat- 
tereon,  id.  289*  If  it  appears  from  the  whole  certificate  that  the  contents 
of  the  deed  were  known  to  the  wife,  it  is  as  eiSectual  as  if  the  magistrate 
had  certified  that  he  read  or  otherwise  made  them  known  to  her.  If  she 
knew,  it  is  not  material  that  the  justice  communicated  the  knowledge. 
MchUire  y.  Ward,  5  Bmn.  296 ;  ShaU»r  v.  Brand,  6  id.  435, 438  ;  Jami^ 
eon  ▼.  Jamieon,  3  Wbart  469 ;  Bamet  v.  Bamei,  15  S.  &  B.  78 ; 
Battin  ▼.  Bigelow,  Peters'  C.  C.  453  ;  Jone$  v.  Mqfet,  5  S.  &  R.  534 ; 
Talbot  Y.  Sin^eon,  Peters'  C.  C.  188. 

J.  ScoU  (with  whom  were  S.  J.  Brown  and  /•  JK  Bailey),  for  defend- 
ant in  error,  cited  Keen  t.  Coleman,  3  Wright,  299  ;  GUdden  t.  Shvpter^ 
2  P.  F.  Smith,  400;  Moore  v.  OomeO,  18  id.  320. 

Pax  BON,  J.  The  parol  evidence  offered  to  impeach  the  magistrate's 
certificate  appears  to  have  been  received  without  objection*  The  learned 
judge  of  the  court  below,  however,  fell  into  error  when  he  assumed  thai 
it  was  conclusive,  and  withdrew  the  question  of  fact  from  the  jury. 
Opposed  to  the  parol  evidence  was  the  official  certificate  of  the  magis- 
trate, showing  upon  its  face  that  Mrs.  Glasgow  had  executed  and  ac- 
knowledged the  mortgage  in  the  manner  required  by  law.  No  matter 
what  the  magistrate  may  have  sworn  to  upon  the  trial,  the  plaintifla 
were  entitled  to  have  his  official  act  go  to  the  jury. 

The  certificate  of  a  justice  of  the  peace  of  the  acknowledgment  of  a 
deed  or  mortgage  is  a  judicial  act.  It  is  conclusive  of  the  facts  certified 
to  in  the  absence  of  fraud  or  duress.  This  is  the  current  of  all  the  author- 
ities in  this  State.  JattUeon  v.  Jamiion,  3  Whart.  457 ;  BaO  v.  Pair 
tereon,  1  P.  F.  Smith,  289 ;  MeOandleei  v.  JBngle,  id.  309.  In  the  case  first 
cited,  it  was  held  that  parol  evidence  of  what  passed  at  the  time  of  the 
acknowledgment  was  not  admissible  for  the  purpose  of  contradicting  the 
certificate,  except  in  cases  of  fraud  and  imposition.     In  a  number  of 
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parol  evidence  has  been  freely  admitted  to  overthrow  the  certilicate, 
as  in  JKehener  y.  Cavendmr^  2  Wright,  837  ;  Louden  t.  Bfythcy  4  Harris, 
541 ;  and  Schroder  v.  Decker^  9  Barr,  14.  Bnt  in  a]l  these  cases  gross 
fraud  and  imposition  had  been  practiced,  affecting  the  acknowledgment 
Itself.  There  is  another  class  of  cases  in  which  parol  evidence  has  been 
admitted  to  show  facts  dehors  the  certificate,  as  in  Keen  v.  Q^eman,  8 
Wright,  299,  where  a  married  woman  fraudolently  represented  that  she 
was  a  widow.  The  true  rule  deducible  from  the  authorities  is,  that 
the  certificate  of  the  justice  of  the  acknowledgment  of  a  deed  or  mort- 
gage is  a  judicial  act,  and  in  the  absence  of  fraud  or  duress,  conclusive 
as  to  the  facts  therein  stated.  A  purchaser,  bona  Jide,  and  without 
notice  of  the  fraud,  is  protected  against  it ;  bnt  as  to  all  other  persons 
parol  evidence  has  been  admitted  to  show  fraud  or  duress  connected  with 
the  acknowledgment. 

There  was  not  a  particle  of  evidenoe  in  this  case  to  indicate  either  fraud 
or  duress  in  any  thing  that  occurred  at  the  magbtrate's  office.  That 
officer  appears  to  have  acted  in  entire  good  faith.  If  there  was  any 
fraud  it  was  dehors  the  certificate,  and  the  evidence  leaves  us  in  doubt 
as  to  whose  door  it  should  be  laid. 

Judjfment  reversed  and  a  venire  faeiae  de  novo  awarded^ 


FnsT  Natiohal  Bank  of  Cablislb  v.  Gbaham. 

(79P«iUL8tl0e.) 

NaHtmai  Bank  —  deponUfat  sqfeJseeping — liabUitjf  ofhaike. 

la  aa  actkm  against  a  national  bank  to  recover  bonds  deposited  with  it  for  nf e-keepfan^ 
wtthoot  oompensation,  and  which  the  bank  alleged  weie  stolen  from  its  vanlti,  hM^ 
(1)  that  the  bank  was  Uabla  only  for  gross  negUgenGe;'(2)  that  its  faflnxe  to 
givs  prompft  notice  of  the  robbery  was  a  question  for  the  Jury  as  bearing  on  the  qnes- 
tfon  of  negUgenoe;  and  (8)  that  while  the  mere  Yoluntary  act  of  the  cashier  in 
receiving  the  funds  would  not  subject  the  bank  to  liability,  yet  if  the  deposit  was 
known  to  the  directors  and  they  acquiesced  In  its  retention,  a  contract  relation  was 
Bwated  by  which  the  defendants  would  be  held  bound. 

ACTION  of  assumpsit  to  recover  the  value  of  four  United  States  bonda 
of  $1,000,  cash  deposited  with  the  defendant  by  the  plaintiff  for 
8a£e4Eeeping,  and  for  which  there  was  given  to  the  plaintiff  the  following 
leceipt: 

'<  Cablislb,  Pa.,  October  224, 1868. 
Miss   F.  L.  Graham  has  left  in  tiiis  bank,  f:r  safe-keepmg,  four 
Vol.  XXL— 7 
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thousand  dollars  in  U.  S.  5-20  bonds  of  1867.  to  be  returned  on  tlM 
retom  of  this  receipt 

Chablss  H.  HsPBimNy  OaMer*  * 

When  the  plaintiff  demanded  the  bonds,  they  were  not  deliTerel  to 
her,  the  officers  of  the  bank  informinff  her  that  they  had  been  stolen, 
August  5th,  1871,  from  the  vault  of  the  bank,  with  other  valuables.  The 
plaintiff  alleged  that  the  bonds  were  lost  through  the  negligence  of  the 
defendant 

On  the  trial  it  was  proved  that  the  fact  of  the  robbery  had  never  been 
publicly  disclosed.  The  officers  feared  that  such  a  disclosure  would 
injuriously  affect  the  credit  of  the  bank,  and  the  president  and  cashier 
undertook,  in  their  individual  capacities,  to  become  liable  for  the  prin- 
cipal, interest  and  premium  of  the  bonds  of  depositors  that  had  been  lost 
Notice  was  given  to  the  Assistant  United  States  Treasurer  in  New  York, 
and  to  the  Treasury  Department  at  Washington.  The  plaintiff  was  in- 
formed of  the  loss  through  her  brother,  residing  in  Monmouth,  HI.,  some 
bonds  issued  by  an  association  there  being  among  the  securities  lost 
And  notice  was  given  to  the  association  by  die  officers  of  the  bank. 

The  verdict  was  for  the  plaintiff  for  $4,790,  and  the  defendant  took 
writ  of  error. 

S.  JBephuruy  Jr.^  and  W.  F.  Sadler^  for  plaintiff  in  error. 

J.  Biayi,  and  J,  H.  Graham^  for  defendant  in  error. 

WooDWABO,  J.  [After  deciding  a  question  of  evidence.]  The  next 
question  is  presented  by  the  series  of  assignments  which  allege  error  in 
the  instructions  given  to  the  jury  as  to  the  measure  and  extent  of  the  re- 
sponsibility of  the  defendants.  Assuming  for  present  purposes,  on  the 
faith  of  the  verdict,  that  the  act  of  the  cashier  was  so  far  acquiesced  in 
and  ratified  by  the  officers  and  directors,  as  to  create  a  contract  between 
the  plaintiff  and  the  bank,  it  is  manifest  that  the  contract  amounted  at 
the  utmost  to  a  naked  bailment.  It  was  a  deposit  without  compensation. 
No  undertaking  was  expressed  except  that  the  bonds  were  to  be  returned 
on  the  return  of  the  cashier's  receipt  The  law  regulating  such  a  con* 
tract  has  been  settled  since  the  decision  of  Coggg  v.  Bernard^  2  Ld* 
Baym.  909,  in  the  year  1703.  ^  Where  a  man  takes  goods  into  his 
custody  to  keep  for  the  use  of  the  bailor,"  it  was  said  by  Holt,  C.  J., 
in  that  case,  ^  he  is  not  answerable  if  they  are  stole  without  any  fault 
•in  him,  neither  will  a  common  neglect  make  him  chargreable,  but  he  most 
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be  guilty  of  some  gross  neglect."  The  principles  which  govern  the 
relations  between  bailors  and  bailees  are  saccinctly  stated  in  Story  on 
Bailments,  §  23.  ^  When  the  bailment  is  for  the  sole  benefit  of  the 
bailor,  the  law  requires  only  slight  diligence  on  the  part  of  the  bailee, 
and  of  course  makes  him  answerable  only  for  gross  neglect.  ^Vlien  the 
bailment  is  for  the  sole  benefit  of  the  bailee,  the  law  requires  great 
diligence  on  the  part  of  the  bailee,  and  makes  him  responsible  for  sUght 
neglect.  When  the  bailment  is  reciprocally  beneficial  to  both  parties, 
the  law  requires  ordinary  diligence  on  the  part  of  the  bailee,  and  makes 
him  responsible  for  ordiruxn/  neglect.''  In  Tompkins  v.  Saltmarsh,  14  S. 
&  R.  275,  Duncan,  J.,  in  delivering  the  opinion  of  the  court,  said : 
^  Where  one  undertakes  to  perform  a  gratuitous  act,  from  which  he  is  to 
receive  no  benefit,  and  the  benefit  is  to  accrue  solely  to  the  bailor,  the 
bailee  b  liable  only  for  gross  negligence,  dolo  proximttSj  a  practice  equal 
to  a  fraud.  It  is  that  omission  of  care  which  even  the  most  inattentive 
and  thoughtless  men  take  of  their  own  concerns.  There  is  this  marked 
difference  in  cases  where  ordinary  diligence  is  required,  and  where  a 
party  is  accountable  only  for  gross  neglect.  Ordinary  neglect  is  the  want 
of  that  diligence  which  the  generality  of  mankind  use  in  their  own 
concerns,  and  that  diligence  is  necessarily  required  where  the  contract  is 
reciprocally  beneficial.  The  bailee  without  reward  is  not  bound  to  ordin- 
ary diligence,  is  not  responsible  for  that  care  which  every  attentive  and 
diligent  person  takes  of  his  own  goods,  but  only  for  that  care  which  the 
most  inattentive  take." 

These  principles  were  applied  by  Coulter,  J.,  in  Llogd  v.  The  West 
Branch  Bank,  3  Harris,  176,  and  by  the  present  chief  justice  in  Scott  v. 
The  National  Bank  of  Chester  VaUey,  22  P.  F.  Smith,  471,  and  were 
recognized  by  Thompson.,  C.  J.,  in  The  Lancaster  County  Bank  v. 
Smithy  12  P.  F.  Smith,  54.  In  view  of  these  well-established  rules,  the 
presentation  to  the  jury  of  the  legal  aspects  of  this  cause  was  inadequate 
and  imperfect.  There  was  no  dispute  that  this  was  a  gratuitous  bail- 
ment, and  in  the  general  charge  the  court  properly  limited  the  respon- 
sibility of  the  defendant  to  a  case  of  gross  neglect.  But  this  gross 
neglect  was  defined  to  be  ^*  the  omission  of  those  precautions  which 
persons  of  common  care  and  common  prudence  would  naturally  adopt, 
though  they  might,  in  reference  to  their  own  goods,  omit  them." 

In  the  plaintiff's  first  point,  the  court  were  asked  to  charge  that  the 
defendants  were  '*  bound  to  exercise  ordinary  care,  skill  and  diligence  to 
keep  and  return  the  bonds  safely  ;  such  care  as  men  of  ordinary  prudence 
exercise  in  the  care  of  their  own  property."  The  answer  was  in  these 
^ords :  "  First  point  affirmed,  and  for  the  meaning  of  gross  negligence 
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the  jury  are  referred  to  the  general  charge."  In  the  plaintiff's  tliird 
point,  the  court  was  asked  to  say,  that  '*  if  the  defendants  were  negligent, 
and  did  not  exercise  ordinary  care,  skill  and  cantiou,  to  keep  the  plain- 
tiff'tf  bonds  safely,  then  they  are  liable  for  their  valne,  no  matter  how 
negligent  they  may  have  been  in  taking  care  of  their  own  property.** 
The  answer  was : ''  Affirmed — see  general  charge."  The  defendants  had 
the  right  to  complain  of  the  manner  in  which  the  canse  was  submitted  to 
th3  jury.  The  standard  of  duty  established  for  them  was  one  to  which 
they  could  not,  under  the  evidence,  be  justly  held.  In  the  language  of 
Judge  DuKOAN,  in  Tompkins  v,  SaUtnanh^  '^  they  were  responsible  for 
the  omission  of  care  which  even  the  most  inattentive  and  thoughtless 
men  take  of  their  own  concerns." 

Upon  the  trial  the  ground  was  assumed  by  the  defendants  that  there 
oonld  be  no  recovery  against  them  if  the  jury  should  find  that  they 
had  taken  the  same  care  of  the  plaintiff's  bonds  that  they  had  taken 
of  their  own  securities,  and  complaint  is  now  made  of  the  failure 
of  the  court  to  sustain  their  position.  In  a  multitude  of  cases, 
language  has  been  used  by  judges  which  would  seem  to  indicate  the 
existence  of  the  rule  for  which  the  defendants  contend.  Such  language 
was  employed  in  Foiter  v.  7%e  Bssex  Bank^  17  Mass.  479,  and  in  the 
cases  already  referred  to,  of  Oogg$  v.  Bernard^  IMn/d  v.  The  West  Branch 
Banky  and  Seott  v.  National  Bank  of  Chester  VoJley,  In  general,  how* 
ever,  this  view  of  the  law  has  been  abstractly  stated,  and  where  it  has 
been  applied,  as  in  Uayd  v.  The  West  Branch  Banij  the  diligence  used 
by  the  bailee  in  the  oversight  equally  of  the  deposit  and  his  own  prop- 
erty, corresponded  with  that  diligence  to  which,  in  the  circumstances  of 
the  particular  biulment,  the  law  held  him  bound.  The  authorities  relied 
on  by  the  defendants  ''  do  not  seem,"  Judge  Stobt  has  said,  **  to  express 
the  general  rule  in  its  true  meaning.  The  depositary  is  bound  to  slight 
diligence  only;  and  the  measure  of  that  diligence  is  that  degree  of 
diligence  which  persons  of  less  than  conunon  prudence,  or  indeed  of  any 
prudence  at  all,  take  of  their  own  concerns.  The  measure,  abstractly 
considered,  has  no  reference  to  the  particular  character  of  an  individual, 
but  it  looks  to  the  conduct  and  character  of  a  whole  class  of  penons." 
Story  on  BaUments,  564.  The  fact  that  the  bailee  keeps  the  property 
of  the  bailor,  with  the  ordinary  care  with  which  he  keeps  his  own,  does 
not  fulfill  the  measure  of  his  legal  duty  where  the  contract  is  one  which 
requires  strict  diligence  and  extraordinary  caro.  So,  under  a  contract 
of  bailment,  in  which  the  benefits  are  reciprocal,  the  bailee  is  not  shielded 
£rom  liability  for  neglect  of  ordinary  care  by  proving  that  he  has  beea 
larelessi  mattentive  and  reckless  in  the  management  of  his  goods  as  well 
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as  those  of  the  bailor.  Cases  for  the  application  of  the  maxim  of  the 
Emperor  Constantine,  quoted  in  Jones  on  Bailments,  83,  ^  Aliena  negoHa 
exaeto  officio  gemmitr^^  must  constantly  arise.  The  terms  used  in  the 
authorities  referred  to  are  employed  more  by  way  of  illustration  than  as 
a  statement  of  the  legal  rule.  That  the  bailee  has  dealt  with  his  prop- 
erty and  the  bailor's  in  the  same  way,  is  a  fact  which  may  be  always  shown 
18  an  element  in  adjusting  the  standard  of  duty,  and  deciding  the  question 
of  its  performance,  as  well  as  a  test  of  the  bailee's  good  faith.  On  the 
proof  of  such  a  fact,  a  presumption  of  adequate  diligence  would  ordinarily 
arise.  But  the  question  of  the  bailee's  responsibility  must  be  finally 
settled  by  a  resort  to  the  settled  principle  which  deduces  the  measure  of 
his  duty  in  each  particular  bailment,  from  a  comparison  of  his  conduct 
with  the  conduct  not  of  individuals,  but  of  classes  of  men.  The  instruc- 
tions of  the  court  on  this  subject  in  the  general  charge  were,  that,  if  the 
bailee  ^^  takes  the  same  care  of  the  goods  bailed  that  he  does  of  his  own, 
that  ordinarily  repels  the  presumption  of  gross  negligence.  The  desire 
to  preserve  one's  own  property  from  loss  from  any  cause  is,  as  a  rule, 
so  universal,  that  the  mind  rests  with  satisfaction  on  the  evidence  which 
shows  the  same  care  of  the  bailed  property  which  the  bailee  took  to  save 
his  own,  unless  it  was  shown  that  he  was  grossly  negligent  of  both,  and 
when  this  is  done  he  is  pot  excused,  but  held  answerable."  It  is  con- 
ceived that  these  intructions  were  unobjectionable.  Whether  the 
defendants  were  guilty  of  such  gross  negligence  as  to  make  them  liable, 
was  a  question  which,  like  that  which  was  raised  as  to  the  fact  of 
robbery,  and  like  the  other  issues  involved,  it  was  for  the  jury,  under  all 
the  evidence,  exclusively  to  decide. 

Another  error  is  alleged  to  have  consisted  in  the  answer  by  the  court  to 
the  plaintifTs  seventh  point,  relating  to  the  failure  of  the  bank  to  give 
notice  of  the  robbery,  and  in  the  direction  given  to  the  jury  on  the  same 
subject  in  the  general  charge.  The  discussion  of  the  point  undoubtedly 
was  unduly  amplified.  The  limitation  of  the  plaintifiTs  right  to  a  verdict 
only  in  the  event  that  gross  negligence  should  be  made  out,  was  neither 
expressed  nor  implied.  The  instruction,  in  substance,  was,  that  she 
could  recover  if  injury  resulted  to  her  from  the  failure  of  the  defendants 
to  give  her  notice,  and  that  she  could  recover  for  such  injury,  if  found, 
even  though  the  presumption  of  negligence  arising  from  the  want  of 
notice  was  repelled  by  proof.  The  effect  of  such  a  direction  could  only 
be  to  leave  the  precise  question  on  which  the  jury  were  to  pass  in 
obscurity  and  doubt.  The  plaintiff  in  her  testimony  stated  that  she 
received  intelligence  of  the  loss  through  her  brother  in  Monmouth  three 
or  four  weeks  after  it  occurred.     Charles  H.  Hepburn  thought  the 
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interval  between  the  loss  and  the  conversation  he  had  with  the  plaintiff 
in  regard  to  it  was  only  eight  or  ten  days.  From  the  time  she  received 
notice,  if  upon  a  fair  representation  oi  their  views  and  motives,  she 
acquiesced  in  the  policy  of  silence  which  the  officers  of  the  bank  had 
adopted,  it  would  be  unjust  to  permit  her  to  set  up  the  subsequent  maiu- 
tenance  of  that  policy  as  a  ground  for  the  imputation  of  gross  negligence 
against  the  defendants.  But  the  fact  that  no  announcement  was  made 
in  the  interval,  whatever  it  was,  before  the  plaintiff  was  informed  of  the 
luss,  was  fairly  a  subject  for  the  consideration  of  a  jury.  It  was  for 
them  to  weigh  it  in  connection  with  the  other  evidence,  in  deciding  the 
material  issues  in  the  cause.  Its  relevancy  and  value  are  shown  by  the 
significance  that  was  attached  to  the  proof  of  the  eonduct  of  a  bailee 
contemporaneously  with  and  immediately  after  a  loss  of  property,  in 
Tompkins  v.  Saltmarshy  tupra.  **  I  am  of  opinion  likewise,"  Judge 
Duncan  said,  ^  that  evidence  ought  to  have  been  received  of  the  hue 
and  cry  immediately  after  the  discovery  —  his  assiduous  and  indefatigable 
pursuit,  and  strict  search,  both  at  the  inn  and  the  steamboat.  If  he  had 
made  no  complaint  or  inquiry,  remained  with  his  arms  folded  and  his 
mouth  shut,  this  would  have  afforded  strong  evidence  of  his  delinquency ; 
and  though  it  has  been  said  this  would  have  been  the  course  of 
a  guUty  man,  yet  it  is  one  which  an  innocent  man  would  naturally  take, 
and  which,  if  he  did  not  take,  all  would  condemn  him.  Nothing  would 
more  strongly  prove  his  neglect  than  this  silence,  this  indifference ;  the 
jury  would  have  drawn  the  most  unfavorable  conclusions  from  it."  Every 
case  must  stand,  <^  course,  on  its  facts.  It  may  well  be  that  the  reasons 
for  the  action  of  the  officers  of  the  bank  would  be  satisfactory  to  a  jury, 
but  the  necessity  is  inevitable  of  submitting  the  question  to  Uiem 
whether  that  acdon  involved  gross  neglect 

The  remaining  question  arises  out  of  the  answer  of  the  court  to  the 
second  point  of  the  defendants.  The  mere  voluntary  act  of  the  cashier 
in  receiving  the  plaintiff's  securities  would  not  subject  the  bank  to 
liability.  But  if  the  deposit  was  known  to  the  directors,  and  they 
acquiesced  in  its  retention,  a  contract  relation  was  created,  by  which  the 
defendants  should  be  held  bound.  The  question  arose  in  FatUr  v.  Th^ 
S$9ex  Bank,  17  Mass.  479.  That  was  an  action  to  recover  the  value  of 
a  special  deposit.  The  bank  had  no  express  power  by  charter  to 
receive  deposits  of  any  kind,  but  the  verdict  found  that  the  practice  had 
been  to  receive  them  always ;  and  Pabkeb,  C.  J.,  said : ''  As  the  bank 
from  the  time  of  its  incorporation  has  received  money  and  other  valuabla 
things  in  this  way,  and  as  the  practice  was  known  to  the  direotors,  and 
we  think  most  be  presumed  to  have  been  known  to  the  company,  as  Gai 
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aa  a  oorporation  can  be  affected  with  knowledge ;  and  as  the  boildingg 
and  vanlts  of  the  company  were  allowed  to  be  used  for  this  purpose,  and 
their  officers  employed  in  receiving  into  costody  the  things  deposited,  the 
corporation  must  be  considered  the  depositary,  and  not  the  cashier  or 
other  officer  through  whose  agency  commodities  may  have  been  received 
into  the  bank.  The  rule  thus  stated  has  been  uniformly  applied  by  this 
court  in  cases  involving  the  rights  and  duties  of  the  national  banks.  The 
principle  announced  in  the  recent  New  York  and  Vermont  cases  of  TTie 
First  National  Bank  of  Lyons  v.  The  Ocean  National  Bank,  19  Am. 
Rep.  181,  and  Wiley  v.  The  First  National  Bank  of  Brattleboro\  id. 
122,  has  never  been  adopted  here,  so  far  as  it  is  in  conflict  with  the 
nile.  If  the  question  here  had  grown  out  of  an  act  prohibited  by  law, 
the  principle  of  these  recent  authorities  would  be  applicable,  as  it  was 
applied  in  Fowler  v.  Scidly,  22  P.  F.  Smith,  456 ;  S.  C,  13  Am.  Rep. 
699.  But  the  question  arises  out  of  an  act  which  has  been  neither 
directly  nor  impliedly  forbidden  by  statute.  The  answer  of  the  court  was 
accurate,  and  the  complaint  alleged  against  it  in  the  supplemental  assign- 
ment of  error  is  unfounded. 

Judgment  reversedy  and  a  venire  facias  de  novo  amardsd. 


HOBKEB  T.   WaTSOH. 

(79  Pau.  St  243.) 

Mining — wpport  qfsurjaee  —  eustem. 

The  ownflr  of  aooai  mine  In  working  it  removed  the  *'  rilw  "  of  ooal  which  supported 
the  roof,  by  reason  whereof  the  sorfkoe  sank  and  sorfaoe  water  flowed  into  the  inins 
and  thence  into  the  mine  o#  an  adjoining  owner.  SM,  that  the  former  was  UaUe  to 
the  latter  for  the  damage,  though  he  had  worked  according  to  the  nsagee  of  «»<«*»« 
and  wlthoat  negligence. 

Ilie  mining  right  is  servient  to  the  maface  to  the  extent  of  safBdent  sapporti  to  sap* 
port  it,  and  a  custom  to  the  contrary  is  not  good. 

VCTIONS  in  the  case  by  Watson  and  another  against  Homer  and 
another,  to  recover  damages  alleged  to  have  been  caused  to  plain- 
tiff through  defendants'  negligence.  The  parties  were  adjoining  mine 
owners  and  the  damage  was  the  flooding  of  plaintiff's  mine. 

The  common  grantor  of  the  parties  was  Hays,  who  was  the  owner  of 
tbe  surface  undei*  which  both  mines  were.  On  August  12, 1858,  Hays 
agreed  with  defendants  to  sell  them  aU  the  mineral  ooal  lying  in  and 
voder  a  piece  of  land  in  Baldwin  township,  with  the  privilege  of  enter* 
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bg  ^  forthwith  on  the  lands  of  Hays  oyerlying  and  adjaoent  thereto,  for 
the  purposes  of  mining,  ezcayating  and  removing  said  ooal,  and  also  a 
sufficient  right  of  way  *  *  *  over  and  through  the  lands  of  said  Hays 
on  the  lower  side  of  Beck's  nm  from  the  pit's  month  to  the  Mononga- 
hela  river  for  the  transportation  of  said  coal,"  with  privilege  of  a  land- 
ing for  twenty  years,  *  *  *  also,  the  farther  privilege  of  driving  and 
excavating  such  entries  through  the  adjoining  lands  of  the  said  Hays 
as  may  be  required  by  them  for  ventilation  and  drainage  of  their  pits 
and  mines,  without  charge  for  the  coal  necessarily  removed  by  them  in 
ihe  operation ;  the  said  Hays,  however,  reserving  the  like  privileges  of 
driving  and  excavating  entries  through  the  coal  hereinbefore  described 
of  the  said  (Homer  and  Hyatt)  for  the  like  purposes  for  the  use  of  his 
own  mines  upon  the  adjoining  lands  now  owned  by  said  Hays,  and  also 
the  right  of  retaining  such  of  the  entries  of  (Homer  and  Hyatt)  as  he 
may  desire  to  preserve,  making,  however,  a  ratable  abatement  for  the 
amount  of  coal  left  for  their  support,  and  the  amount  removed  by  him- 
self in  the  exercise  of  the  privilege  of  driving  the  entries  aforesaid  through 
the  coal  of  (Homer  and  Hyatt)  from  the  purchase-money  hereinafter 
stipulated  to  be  paid  at  the  rate  of  $500  per  acre  for  the  amount  thus 
retained."  •  •  • 

The  defendants  opened  their  mines  in  August  or  September,  1853. 

On  the  10th  of  September,  1856,  Hays  sold  to  the  plaintiffs  a  piece 
of  coal  land  adjoining  that  of  the  defendants'  on  the  westerly  side. 

The  plaintiffs  commenced  to  mine  in  March,  1857. 

The  case  was  tried,  February  26th,  1874,  before  Stowe,  J. 

The  plaintiffs'  evidence  was  that  they  continued  to  work  at  the  mine 
until  early  in  1861,  when  in  consequence  of  the  great  depression  of 
the  ooal  trade  they  ceased  mining  until  the  spring  of  1863.  The  de- 
fendants also  stopped  mining,  but  began  three  ^r  four  months  before  the 
plaintiffs.  There  was  no  trouble  to  the  plaintiffs'  mine  about  water 
until  the  year  1864,  when  the  water  came  in  from  defendants'  mine  so 
as  to  interfere  with  plaintiffs'  work  in  their  mines,  and  continued  increas- 
ing ;  plaintiffs  procured  a  steam  pump,  which  for  some  time  relieved 
them  ;  they  agreed  with  the  defendants  that  the  latter  should  pomp  the 
water,  using  plaintiffs'  pumps ;  they  neglected  to  pump  and  the  water 
increased  very  much ;  when  remonstrated  with  by  plaintiffs,  defendants 
refused  to  pump  any  more,  saying  that  the  coming  in  of  water  was  the 
act  of  God  ;  plaintiffs  afterward  made  a  drain  at  great  expense  to  Beck's 
ron.  There  was  evidence  further  that  the  defendants  had  been  taking 
down  the  <*  ribs  "  or  piUars  composed  of  coal ;  that  in  consequence  the 
superincumbent  surface  sank  and  cracked ;  that  the  rain,  melted  snow, 
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efc.y  ran  through  the  breaks  in  the  surface  into  the  defendants'  miney 
and  thence  in  great  qnantities  into  the  plaintiffs'  mines,  which  were 
lower  than  the  defendants'.  The  plaintiffs  gave  evidence  also  of  the  ex- 
pense to  which  they  were  put  in  freeing  their  mines  from  the  water. 

The  defendants  gave  evidence  that  qnantities  of  water  would  collect 
m  all  coal  mines  from  the  working  of  them,  especially  where  there  were 
veins  of  day  through  the  coal,  as  frequently  was  the  case.  They  gave 
evidence  also,  for  the  purpose  of  showing  that  the  water  which  flowed 
from  their  mines  into  the  plaintiffs'  was  the  result  of  the  ordinary  and 
proper  working  of  their  mines  into  the  plaintiffs'  and  not  the  result  of 
negligence  or  want  of  care.  They  gave  evidence  also  thai  their  mines 
were  as  well  opened  as  any  mines  on  the  river ;  that  it  was  proper  min- 
ing, and  the  approved,  established  and  customary  manner  of  mining 
bituminous  coal  to  take  out  the  ribs  or  pillars  without  reference  to  its 
effect  as  to  the  sinking  of  the  surface. 

The  verdict  was  for  the  plaintiffs  for  $7,100. 

The  defendants  took  a  writ  of  error  and  assigned  for  error:  the 
answer  to  their  second  point  and  the  part  of  the  charge  in  brackets. 

M,  W,  Acheson^  for  plaintiffs  in  error.  The  plaintiffs  should  have  left  a 
sufficient  rib  of  coal  on  the  line  between  them  and  defendants  which 
would  have  been  effectual  to  prevent  the  water  from  coming  in.  Bain- 
bridge  on  Mines,  455.  An  owner  of  a  coal  mine  may  work  it  as  is  most 
advantageous  to  himself,  although  the  natural  consequence  may  be  some 
prejudice  to  the  adjoining  owner.  Smith  v.  Kenrieky  7  M.,  G.  &  S. 
515;  Bambridge  on  Mines,  460;  Acton  v.  BundeU^  12  M.  &  W.  324; 
Kauffman  v.  Griesemer,  2  Casey,  407. 

A^  M,  Watsony  for  defendants  in  error,  cited  Smith  v.  Kenrick; 
AeUm  V.  NundeR,  supra;  BcdrdY,  WiUtamson,  109  Eng.  Com.  L.  Bep. 
888 ;  Janes  v.  Wagner,  16  P.  F.  Smith,  429. 

Gordon,  J.  The  rights  of  both  the  plaintiffs  and  defendants,  who 
hold  adjacent  coal  fields,  are  derived  from  a  common  grantor,  James  II. 
Hays,  the  title  of  the  defendants  ante-dates  that  of  the  plaintiffs,  hence, 
it  is  not  controverted  but  that  any  right  or  privilege,  directly  conferred, 
by  the  deed  or  articles  of  Hays  to  the  vendors  of  the  former,  or  which, 
by  necessary  construction  or  implication,  arises  therefrom,  must  dominate 
any  conflicting  right  or  privilege  found  in  the  conveyance  to  the  plain- 
tiffs. They  must  take  subject  to  the  precedent  grant.  If,  then,  the 
defendants.  Homer,  Wood  &  Co.,  had  the  right  under  their  contract  to 
withdraw  all  the  coal  found  within  their  grant,  without  leaving  any  ribi, 
Vol.  XXL- 
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don  to  the  castom  pleaded  was  that  it  was  uncertain  and  unreasonable 
pillars  or  other  supports  to  sustain  the  surface,  it  is  clear  that  the  sub- 
sequent vendees  of  the  adjoining  track  took  subject  to  such  right,  and  of 
the  consequent  falling  in  of  the  superincumbent  land,  and  the  intrusion 
of  surface  water  into  their  works,  they  cannot  complain.  The  whole 
question,  which  we  are  required  to  consider,  is  raised  from  that  part  of 
the  charge  of  the  learned  judge  of  the  court  below,  wherein,  after  stating 
that  the  owner  of  a  mine  has  a  right  to  mine  his  coal  in  an  ordinary 
way  so  long  as  that  does  no  injury  more  than  what  necessarily  arises 
from  the  removal  of  the  coal,  and  that  he  would  not  be  liable  for  the 
collection  and  flow,  by  reason  of  such  mining,  of  subterranean  water 
upon  lower  mines,  he  adds :  ^  But  otherwise  where  mining  is  done  in 
such  a  manner  (whether  the  ordinary  way  or  not)  as  to  introduce  foreign 
water  from  the  surface  or  higher  land,  by  reason  of  the  roof  falling  in 
and  thus  introducing  water  from  the  surface  which  would  not  have  flowed 
in  if  the  roof  of  the  mines  had  remained  undisturbed  and  compact  after 
the  coal  was  removed."  This  was  responsive  to  the  detendants'  second 
point,  which  was  negatived,  which  required  the  court  to  charge  that  the 
defendants  were  not  liable  for  the  introduction  of  such  surface  water,  if 
not  occasioned  by  the  willful  and  wanton  acts  of  the  defendants,  but  was 
a  necessary  consequence  of  their  mining  according  to  the  ^  approved, 
established  and  customary  course  and  practice  of  mining  in  this  region, 
and  without  any  negligence  in  the  operation  of  mining."  The  defend* 
ants  thus  endeavored  to  put  themselves  upon  an  alleged  custom  of  the 
country  which  permitted  the  withdrawing  of  all  the  supporting  ribs  and 
piUars  of  a  coal  mine  and  the  consequent  subsidence  of  the  soil.  Now, 
though  in  our  opinion  the  contract  cannot  in  itself  be  so  construed  as  to 
warrant  a  withdrawal  of  all  surface  support,  yet  if  the  custom  contended 
for  be  established,  it  follows,  that,  in  the  absence  of  any  provision  to  the 
contrary,  it  must  govern  and  interpret  the  agreement  of  the  parties,  at 
it  would  be  presumed  they  acted  with  reference  to  such  custom  in  fram- 
ing their  compact.  But  the  learned  judge  who  tried  this  case  in  the 
Conmiou  Pleas  refused  to  recognize  any  such  custom;  in  this 
we  think  he  was  right.  This  identical  point  was  raised  in  the 
case  of  Jcnei  v.  Wagner,  16  P.  F.  Smith,  429;  S.  C,  5  Am.  Bep. 
385,  where  it  was  held,  that  of  common  right  the  mining  right 
was  servient  to  the  surface  to  the  extent  of  snflkient  supports 
to  sustain  it^  and  that  there  could  be  no  custom  to  the  contrary. 
The  reason  given  for  this  conclusion  was  that  the  buaincsi  of  mining 
in  the  western  part  of  the  State  was  of  a  date  too  recent  to  give  such  a 
custom  the  age  necessary  lor  its  validly.    We  are  willing,  however,  te 
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go  one  step  farther  and  say,  that  the  alleged  asage  lacks  another  essential 
fciatnre  of  a  good  custom,  and  that  is  reasonableness.  It  is  not  reason 
able  that  that  which  the  law  grants  as  of  common  right  should,  not  merelj 
be  modified,  but  abrogated  by  custom  or  usage.  When  A  grants  to  B  a 
tract  of  bmd,  reserving  the  minei^als  under  it,  the  legal  presumption  is 
that  B  shall  have  and  enjoy  the  exclusive  and  uninterrupted  use  of  the 
Burface,  but  if  A  may,  notwithstanding,  under  the  plea  of  some  general 
custom,  dig  out  the  foundations  of  the  land  and  let  down  the  surface,  or 
render  it  so  dangerous  that  it  cannot  be  used,  it  is  clear  that  he  may  thus 
destroy  his  own  grant  and  invalidate  the  rights  with  which  the  law 
clothes  his  own  vendee. 

This  court,  in  Jofim  v.  Wagner^  adopted  the  English  decisions  upon 
this  subject,  and  as  these  decisions  embody  an  experience  in  the  business 
of  mining  much  greater  than  our  own,  they  are  entitled  to  the  greatest 
respect.     So  when  we  consider  the  super-eminent  importance  of  this  in- 
dustry to  the   British  Isles,  we  may  be  sure  that  the  judiciary  thereof 
would  not  wittingly  deprive  it  of  any  of  its  just  rights  or  privileges. 
Taming  then  to  these  decisions,  we  everywhere  find  that  the  plea  of  a 
custom  which  would  warrant  the  withdrawal  of  a  proper  support  to  sur- 
face land  is  treated  as  unreasonable  and  invalid.     And  first,  with  refer- 
ence to  the  construction  of  a  contract  such  as  that  now  under  consider- 
ation, we  have  in  the  case  of  HarrU  v.  Rydingj  5  M.  &  W.  60,  a  judicial 
exposition  in  point.     In  that  case  there  was  a  grant  of  the  surface  with 
a  reservation  in  the  strongest  possible  terms  of  all  and  every  part  of  the 
mines  and  minerals  in  the  land.     It  was  held,  however,  that  the  grantor 
could  not  withdraw  all  the  coals  without  leaving  a  proper  support  for 
the  surface ;   Baron  Pabke  observing  that  by  reasonable  intendment, 
under  the  reservation,  the  grantor  could  only  be  entitled  to  so  much  ol 
the  mines  below  as  would  be  consistent  with  the  proper  enjoyment  of 
the  surface.     On  the  question  of  the  validity  of  a  custom  tending  to 
affect  such  intendment,  we  have  first  the  case  of  Bilton  v.  Lord  6r^ran- 
viUe^  5  Ad.  &  El.  (N.  8.)  701.     The  declaration  was  in  case,  charging 
that  the  defendant  dug  his  mines  so  near  the  plaintiff's  premises  as  to 
crack  the  ground,  etc.     The  defendant  pleaded  a  prescription  to  take  the 
ooals  under  any  messuages,  buildings  or  lands  in  the  manor,  and  withoat 
liability  for  damages  that  might  occur  in  consequence  of  the  taking  thero- 
of.    Jffeldy  that  such  a  prescription  was  void  because  unreasonable,  and 
that  a  eastern  similarly  pleaded  was  void  for  the  same  reason ;  the  ob- 
jection being  equally  fktal  to  both.      For  a  precedent  for  holding  nxkh 
ciusom  bad,  reference  was*  had  to  the  opinion  of  Willbs,  C.  J.,  in 
Broadbeni  v.  WUk$j  WiUes,  860,  in  which  it  is  said  that  the  true  objeo* 
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— >a8  it  might  depriye  the  tenant  of  the  whole  benefit  of  his  land.  Lord 
Denman,  C.  J.,  adds,  that  a  daim  destructiye  of  the  subject-matter  of 
the  supposed  grant  cannot  be  set  up  by  any  usage,  ^'  and  that  the  pre 
Bcription  or  custom  here  pleaded  has  this  destructiye  effect  and  is  so  re- 
pugnant and  void,  appears  to  us  too  dear,  from  the  single  statement,  to 
admit  of  illustration  by  argument."  Not  less  destructiTe  to  the  grantor's 
reserved  rights  would  be  the  custom  set  up  in  the  case  in  hand,  for  not 
only  would  it  defeat  any  use  which  he  might  otherwise  have  of  the 
reserved  surface,  but,  by  introducing  surface  water,  would  be  destructive 
of  his  adjacent  mines.  The  next  case  to  which  we  make  reference  is 
that  of  Bumphnet  v.  Brogden,  12  Ad.  &  El.  (N.  S.)  739.  The  plaintiff 
diarged  in  his  narr,  that  the  defendant  carelessly,  etc.,  and  without 
leaving  any  pillars  or  supports,  and  contrary  to  the  custom  of  the  coun- 
try, in  that  behalf,  so  worked  his  mines  as  to  crack  open  and  to  cause 
to  subside  the  soil,  etc.  The  plea  was  not  guilty.  The  jury  found  the 
defendant  had  worked  carefully  and  according  to  the  custom  of  the 
country,  but  without  leaving  suffident  pillars  or  supports.  A  verdict 
was  entered  for  the  plaintiff  for  £110  damages,  with  leave  to  move  u) 
enter  a  verdict  for  the  defendant  if  the  court  should  be  of  the  opinion 
that,  under  these  drcumstances,  the  action  was  not  maintainable.  Heldy 
the  plaintiff  was,  on  this  finding,  entitled  to  judgment ;  for  that  of  com- 
mon right,  the  owner  of  the  surface  is  entitled  to  support  from  the  sub- 
jacent strata.  In  ddivering  the  opinion  of  the  court.  Lord  Campbell, 
C.  J.,  says  :  that  if  the  owner  of  two  adjacent  doses  should  alien  one  of 
them,  his  alienee,  without  a  grant  to  that  effect,  is  entitled  to  lateral  sup- 
port eo  inrtante  the  deed  is  executed  as  much  as  after  twenty  years  or 
any  longer  period,  and  that  pari  ratiane,  where  there  are  separate  free- 
holds of  the  surface  land  and  the  mineral,  the  former  is  entitled  to  sup- 
port from  the  subjacent  strata.  For  if  this  be  not  so,  the  surface  cannot 
be  securely  enjoyed  as  property,  and  that  circumstances  are  conceivable, 
as  the  great  thickness  of  the  minerals  and  their  proximity  to  the  surface, 
under  which  it  would  be  rendered  wholly  worthless.  He  then  comes  to 
the  conclusion  that  the  rule,  giving  the  right  of  support  to  the  surface 
upon  the  minerals,  in  the  absence  of  any  express  grant,  reservation  or 
covenant  must  be  laid  down  generally  without  reference  to  the  nature  of 
the  strata  or  the  difficulty  of  propping  up  the  surface  or  the  comparative 
value  of  surface  and  mineral.  The  learned  justice  further  adds :  that  he 
b. not  aware  of  any  principle  upon  which  qualifications  could  be  added 
to  the  rule,  and  that  an  attempt  to  introduce  them  would  lead  lo  uncer> 
tunty  and  litigation.  The  case  of  HiUon  V.  Lord  Granrilh  was  dted 
and  approved  as  sustaining  the  doctrine  that  the  custom  therein  con- 
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tended  for  was  yoid  because  unreasonable.    The  last  case  we  have  apoo 
this  subject  is  that  of  MxekeU  ▼.  Bradley,  1  B.  &  S.  940. 

In  answer  to  the  charge  that  they  had  wrongfallj  and  without  leaving 
proper  supports,  so  worked  their  mines  under  the  plaintiffs'  land  as  to 
oause  it  to  fall  in,  the  defendants  pleaded  title  to  the  mines,  under  the 
said  land,  by  virtue  of  the  indosure  act,  and,  further,  that  from  time  im- 
memorial up  to  the  framing  of  said  act,  the  lord  of  the  manor  and  his 
assigns  had  been  used  and  accustomed,  as  of  right,  to  search  for,  win  and 
work  the  mines  under  the  commons  without  leaving  any  support  for  the 
lands  under  which  the  said  mines  were  situate,  etc,  and  that  from  the  time 
of  the  passing  of  the  act  the  mines  had  been  so  worked  without  leaving  any 
support,  and  that  the  defendants  worked  the  mines  under  a  lease  there- 
of the  lord.  On  demurrer,  it  was  held  that  the  plea  was  bad,  such  a 
prescription  having  been  held  invalid  in  BtUan  v.  The  Eari  of  GrcawUUj 
5  Q.  B.  701.  WiOBTMAN,  J.,  said,  during  the  argument  of  the  demurrer 
to  the  fourth  plea,  which  was  framed  under  the  Act  of  2  &  8  W.  4,  oh. 
701,  shortening  the  period  of  prescription  :  '^  If  the  custom  is  bad  it  can« 
not  be  made  better  under  Lord  Tenterden's  Act."  The  whole  case  was 
finally  disposed  of  on  the  authority  of  the  case  last  above  cited ;  Cock- 
burn,  C.  J.,  remarking,  that  though  some  of  the  reasoning  in  that  case 
had  been  overruled  in  the  House  of  Lords  in  Rowhotham  v.  WiUonj  yet 
the  dedsion  itself  remained  unaffected. 

These  authorities,  then,  teach  us  that  in  whatever  shape  the  plea  for 
destruction  of  the  surface  right  may  come,  whether  as  a  prescription  or 
custom,  it  is  bad  as  tending  to  defeat  the  original  grant.  A  distinction 
has  been  attempted  between  a  grant  of  the  surface  by  the  owner  of  the 
whole  fee,  and  a  reservation  thereof  in  his  own  favor  as  implied  from 
the  conveyance  of  the  minerals  alone.  But  this  distinction  is  not  sound. 
The  right  of  support  is  ex  jure  natur<B,  hence,  as  no  doubt  can  arise  as 
to  its  character,  it  cannot  come  within  the  category  of  those  ambiguities 
which  must  be  construed  most  favorably  for  the  grantee  and  most  strongly 
against  the  grantor.  So  the  very  point  is  met  in  Jones  v.  Wagner,  by  a 
citation  from  Rogers  on  Mining,  p.  455,  where  it  is  said :  ^^  If  an  owner 
of  lands  grant  a  lease  of  the  minerals  beneath  the  surface  with  a  power 
to  work  and  get  them  in  the  most  general  terms,  still  the  lessee  must 
leave  a  reasonable  support  for  the  surface." 

In  conclusion  we  may  say  that  we  have  carefully  examined  the  article 

of  agreement  between  James  H.  Hays  and  Homer  and  Hyatt,  and  find 

nothing  therein  contained  which  would  take  them  out  of  the  rule  above 

stated,  and  that  on  the  whole  case  we  consider  the  rulings  in  the  court 

below  unexceptionable. 

The  judgment  U  affirmed 
Williams  and  Meboub,  JJ.,  dissent. 
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(79  Pann.  St  821) 

Bail  bond  —  action  on  dijkifm  *—  fidbiets  of  principal. 

Action  on  a  bond  given  by  a  prisoner,  with  sorety,  conditioned  for  his  appeaimnce 
at  ooort  on  a  f utore  day  ;  defense  that  on  the  day  he  was  prevented  by  sickness  from 
a{)peaiing,  bat  did  appear  as  soon  after  as  he  was  well  enough.  Held,  that  the  defense 
wsfigood. 

ACTION  of  debt  on  a  bond  executed  by  Abraham  Gumberts  as 
principal  and  the  defendant  as  surety  conditioned  '^  that,  whereas, 
the  abov^e  bounden  A.  Gumberts  was  brought  before  the  said  John  M« 
Kirkpatrick,  judge  aforesaid,  on  a  warrant  of  arrest  upon  the  petition  of 
Joseph  S.  Finch  &  Co.,  under  the  provisions  of  the  Act  of  July  12th,  1842; 
and  whereas,  the  hearing  was  by  the  said  judge  continued  until  Wednes- 
day, the  18th  day  of  June,  1873,  at  District  Court  room,  No.  2,  at  10  a. 
M.  Therefore  if  the  said  A.  Gumberts  do  appear  at  the  time  and  place 
aforesaid,  then  this  obligation  to  be  void  and  of  no  effect,  otherwise  to  be 
and  remain  in  full  force  and  virtue." 

The  defendant  offered  to.  show  :  <*  That  prior  to,  and  on  the  1 8th  day 
of  June,  1 878,  the  time  appointed  in  bond  in  suit  for  the  appearance  of  A. 
Gumberts  before  the  Hon.  John  M.  Kir kpatbick  to  answer  the  warrant 
of  arrest  in  the  bench  warrant  proceeding  —  he,  the  said  Gumberts,  was 
ill  and  unable  to  appear  at  the  time  and  place  required  by  the  said  bond  ; 
that  a  few  days  before  June  18th,  1873,  he  had  been  stricken  down  by 
sickness  at  his  home  at  Evansville,  Indiana,  and  was  thereby  prevented 
appearing  in  the  District  Court  at  Pittsburg  on  June  18th,  1873  ;  to  be 
followed  bv  evidence  that  so  soon  as  said  Gumberts  was  able  to  leave 
home,  to  wit,  on  the  30th  day  of  June,  1873,  he  hastened  to  Pittsburg,  and 
appeared  in  the  District  Court  of  Allegheny  county,  before  the  Hon.  John 
M.  Kirkpatrick  (the  said  Joseph  S.  Finch  &  Co.  and  their  counsel 
being  then  and  there  present)  to  answer  the  complaint  of  Joseph 
S.  Finch  &  Co.  in  the  bench  warrant  proceedings,  the  30th  of  June 
being  the  earliest  day  he  was  able  to  appear  at  Pittsburg  after  his 
recovery  from  his  illness  ;  and  that  since  then  said  Gumberts  died.  For 
the  purpose  of  showing  that  by  the  act  of  Giod  the  said  Gumberts  was 
unable  to  appear  before  Judge  Kirkpatrick  on  June  18th,  1873,  and  the 
defendant,  Scully,  was  unable  to  produce  him  ;  and  also  for  the  purpose 
of  showing  that  there  was  no  breach  of  condition  of  the  bond  in  suit." 

The  offer  was  rejected  and  a  bill  of  exceptions  sealed  for  the  defend 
ants. 
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The  jury  found  for  the  plaintiff  for  $10,000,  the  amoont  of  the  bond, 
to  be  rdeased  on  payment  of  $8,721.58,  subject  to  the  opinion  of  the  court 
on  question  of  law  reserved,  viz. : 

^  Whether  the  District  Court  of  Allegheny  county  had  jurisdiction  of 
the  bench  warrant  proceedings  instituted  by  Joseph  S.  Finch  &  Co. 
•gainst  A.  Gumberts,  after  the  said  Joseph  S.  Finch  &  Co.  had  instituted 
the  proceedings  in  bankruptcy  against  said  Gumberts  in  the  United  States 
District  Court  for  the  District  of  Indiana,  and  during  the  pendency  there- 
of, and  whether  the  bond  in  suit  taken  pending  the  said  bankrupt  proceed- 
ings can  be  enforced  against  the  said  John  D.  Scully." 

The  "court  entered  judgment  on  the  verdict  for  the  plaintiff  on  the 
reversed  question. 

The  defendant  took  a  writ  of  error. 

Z>.  T.  Watson  Sf  JR.  B.  Camahany  for  defendant  in  error. 

Shai^wood,  J.  [After  deciding  some  questions  not  of  general  interest.] 
The  only  other  question  presented  arises  upon  the  sixth  assignment  of 
error —  the  rejection  of  the  offer  of  evidence  by  the  defendant.  The  bond 
in  suit  was  given  under  the  provision  of  the  6th  section  of  the  ^ct  of  1842, 
that  *'  in  case  of  an  adjournment  the  judge  may  take  a  bond  with  or  with- 
out surety  for  the  appearance  of  the  party  arrested  at  the  adjourned 
hearing."  The  day  named  in  the  condition  of  the  bond  for  the  adjourned 
h«iaring  was  June  18th,  1873.  The  rejected  offer  was  to  prove  '^  that 
a  few  days  before  June  18th,  1873,  the  defendant  Gumberts  had  been 
stricken  down  by  sickness,  at  his  home  at  Evansville,  Indiana,  and  was 
thereby  prevented  appearing  at  the  day  fixed,  to  be  followed  by  evidence 
that  so  soon  as  said  Gumberts  was  able  to  leave  home,  to  wit,  on  the  30th 
day  of  June,  1873,  he  hastened  to  Pittsburg  and  appeared  before  Judge 
KiRKPATRiCK  to  answcr  the  complaint ;  the  30th  of  June  being  the  ear- 
liest day  he  was  able  to  appear  at  Pittsburg  after  his  recovery  from  his 
illness.''  This  evidence  was  objected  to  as  irrelevant,  and  incompetent 
because  contradicting  the  record.  We  have  seen  that  there  was  no 
record  to  contradict,  and  that,  in  his  action  in  the  premises,  Judge  Kirk- 
PATRICK  was  not  acting  as  a  court  of  record,  and  had  no  power  to  adjudge 
the  bond  to  have  been  forfeited. 

It  remains  to  consider  whether  the  facts  presented  in  the  offer  were 
relevant  to  the  issue  ;  in  other  words,  whether  they  would  have  consti- 
tnted  a  good  defense  had  the  breach  of  the  condition  been  proved  —  the 
offer  in  effect  admitting  that  Gumberts  did  not  appear  before  Judge 
KiRKPATRiCK  on  the  18th  June,  1873,  the  day  appointed  for  the  adjourned 
hearing. 
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It  b  nndoubted  law  tliat  if  the  condition  of  a  bond  becomes  impoMible 
to  be  performed  by  the  act  of  God,  the  obligation  is  discharged.  Co.  Litt. 
206  a.  Bat  a  condition  was  then  only  considered  in  the  eye  of  the  law 
18  inq>08sible  if  it  conld  not  by  any  means  take  effect :  id. ;  Butler's  note, 
98.  Death  of  the  party  who  is  to  perform  the  condition  of  course  releases 
the  bonds ;  but  that  it  could  only  be  done  with  great  danger  to  the  life 
of  the  party  is  not  sufficient.  Some  hard  examples  are  to  be  found  in 
cases  of  special  bail,  but  there  is  a  peculiarity  in  the  altematiye  condition 
of  the  recognizance  of  special  bail  which  ib  to  be  remembered  in  reading 
these  cases.  Wynn  v.  PeUjf,  4  East,  102  ;  Cfrant  ▼.  Faffan,  id.  189  ; 
Bowerhank  v.  Papuy  2  Wash.  C.  C.  Bep.  464  ;  JRcUhbone  ▼.  Wdrren^  4 
Johns.  310  ;  Olcatt  ▼.  Xi%,  id.  407.  Some  relaxation  of  the  rigidity  of 
the  rule  occasionally  appears.  ThomKU  y.  JhUkleyf  5  Cow.  25 ;  Board- 
man  T.  Fawhtj  1  Johns.  Cas.  41.  The  power  of  a  court  in  giying  relief 
against  their  own  orders,  though  of  the  most  final  and  absolute  kind,  is 
illustrated  in  Doty  y.  WhiuU$eyy  1  Boot,  810.  There  a  party  on  his  way 
to  pay  money  for  the  redemption  of  a  mortgage  under  a  final  and  Absolute 
decree  of  foredosure  at  a  day  certain,  was  tiJcen  sick  and  could  not  pro- 
ceed :  the  court  extended  the  time.     See,  also,  OraiM  y.  Hankt^  id.  468. 

It  is  said,  indeed,  that  in  matters  of  positiye  contract  and  obligation 
created  by  the  party  (for  it  is  different  in  obligations  or  duties  created 
by  law)  it  is  no  ground  for  the  interference  of  equity,  that  the  party  has 
been  preyented  from  fulfilling  them  by  accident ;  or  that  he  had  been 
in  no  de&ult.  The  reason  is  that  he  might  haye  proyided  for  such  con- 
tingencies by  his  contract  if  he  had  so  chosen.  1  Story's  Eq.  Jur.,  f  101. 

This  reason,  howeyer,  would  not  apply  to  the  case  before  us  ;  for  this 
was  a  statutory  bond  and  could  only  be  giyen  in  the  form  prescribed,  aa 
was  held  by  this  court  in  MeOkUand  y.  Smithy  2  Jones,  803. 

The  principle  so  broadly  stated  is  not  supported  by  the  later  cases. 
Equity  will  often  in  the  case  of  positiye  contract  giye  relief,  not  perhaps 
on  the  ground  of  accident,  but  by  an  equitable  interpretation  of  the  terms 
of  the  contract.  They  will  imply  that  the  parties  necessarily  intended  an 
exception.  PoUard  v,  Skaaffer^  1  DalL  210,  an  early  case  in  this  State, 
was  of  that  character.  The  later  English  cases  yery  distinctiy  recognise 
this  equitable  doctrine.  In  HdSi  y.  Wright^  El,  B.  &  E.  746,  Cbompton, 
J.,  sud  :  ^  When  a  contract  depends  upon  personal  skill,  and  the  act  of 
God  renders  it  impossible,  as  for  instance  in  the  case  of  a  painter  employed 
to  paint  a  picture,  who  is  struck  blind,  it  may  be  that  the  performance 
might  be  excused."     And  see  TaigLoT  y.  OdUnotU,  8  Best  &  Smith,  826 

In  Baati  y.  Firdi^  Law  Bep.,  4  C.  B.  1,  to  an  action  for  breach  of  an 
apprenticeship  deed,  the  defendant  (the  father)  pleaded  that  the  apprentice 
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M  was  and  is  prevented  by  the  act  of  God,  to  wit,  by  permanent  illness, 
happening  and  arising  after  the  making  of  the  mdentore,  from  remaining 
with  or  serving  the  plaintiff  daring  all  the  said  term  ;  "  it  wm  held  on 
demurrer  a  good  plea  or  excuse  of  performance.  There  are  several 
American  cases  which  sustain  the  position  that  when  the  act  to  be  per- 
formed is  of  a  purely  personal  character,  which  can  only  be  done  by  the 
party  himself,  the  act  of  Grod,  in  producing  sickness  and  insanity  as  well 
as  death,  will  be  an  excuse  for  performance.  Dickey  v.  LinscoUy  7 
Shepley,  458  ;  Knight  v.  Beany  9  id.  536  ;  Fentan  v.  Olark,  11  Yt. 
557 ;  Hubbard  v.  Belden,  1  Williams,  645  ;  FuOer  v.  Browny  11  Mete 
440  ;  Fahy  v.  Norihy  19  Barb.  342  ;  Wolfe  v.  HoweSy  24  id.  174  ;  Jot- 
rdl  V.  Farri$y  6  Mo.  159.  And  there  is  a  decision  by  the  Supreme 
Court  in  New  York  which  applies  the  principle  to  a  case  precisely  the 
same  as  that  before  us,  and  is  therefore  directly  in  point  In  an  action 
of  debt  on  a  recognizance  conditioned  that  the  sheriff  arrested  on  an 
attachment  should  appear  on  a  day  named  to  answer  for  a  contempt,  the 
defendant,  the  surety  in  the  recognizance,  pleaded  that  the  sheriff  before 
the  day  was  taken  violently  sick  and  could  not  be  removed ;  after  the  day 
he  died.  On  demurrer  the  plea  was  held  to  be  sufficient.  The  People 
y.  Manningy  8  Cow.  297. 

And  is  it  not  a  most  reasonable  and  just  doctrine  ?  Had  Gumborts 
died  on  the  17th  of  June,  1873,  the  bond  would  have  been  discharged  and 
the  surety  released.  Would  it  not  shock  our  sense  of  common  justice  in 
a  court  where  equity  is  part  of  the  law,  to  be  told  that  if  he  was  dying 
on  that  day,  but  did  not  expire  untU  the  19th  of  June,  we  must  hold  his 
surety  bound  ?  The  impossibility  of  personal  appearance  would  have 
been  the  same  in  both  cases.  If  he  had  become  a  raving  maniac,  must 
he  be  brought  before  the  judge  in  a  strait  jacket  ?  In  either  case  his 
presence  would  have  answered  no  purpose  of  the  inquiry.  He  could  have 
replied  to  no  questions.  Had  he,  however,  put  in  no  appearance  before 
his  death,  there  would  have  been  some  force  in  the  contention  that  the 
plaintiff  had  lost  all  the  benefit  of  his  proceeding,  and  the  surety  must 
bear  the  consequences  —  that  the  plaintiff  had  the  law  on  his  side  and 
equal  equity,  and  there  ought  therefore  to  be  no  interposition  in  behalf 
of  the  surety.  But  the  offer  here  was  to  show  that  Gumberts  did  appear 
as  soon  as  he  was  able,  and  the  plaintiff  might  have  had  all  the  advantage 
of  the  proceeding.  If,  then,  his  excuse  for  not  appearing  at  the  day  named 
was  a  valid  one  in  equity,  his  appearance  at  the  subsequent  term  as  soon 
■s  he  was  able  saved  the  bond,  and  the  error  of  the  judge  in  not  contino* 
mg  the  proceeding  ought  not  to  prejudice  his  surety. 

Judgment  revenedy  and  venire  facias  de  novo  'awarded. 
Vol..  XXL— 9 
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Jwigmmd  •»  mtaignmiBnt  qJ — .otta^ment  ofjudgmeia  dtbtor  a$  ^cnMm.  i^Ut 

a»§ignm€nt~^Jbreign  atta^ment. 

A  oarpoimtkm  of  PeniiBylnuiia  reoovwed  a  jadgment  there  against  J.  8.,  and  asrigned 
it  hi  good  faith  to  a  zesident  of  that  State.  After  the  assignineiit  bat  before  J.  S.  had 
notice  of  it  he  was  attached  in  New  York,  where  he  redded,  as  garnishee  of  the  oorpoia- 
tloa,  by  a  creditor  thereof  and  adjudged  bythe  New  York  court  liable  as  soeh  garnishee, 
notwithstanding  the  assignment,  and  he  paid  to  the  attaching  creditor  the  amoont 
of  his  indebtedness  on  the  jadgment  Meld,  (1)  that  the  assignment  being  Fslid  in  Penn- 
sylvania, was  valid  every  where  ;  (2)  that  after  the  assignment  the  corporation  had  no 
attachable  interest  in  the  Judgment ;  (8)  that  therefore  the  jadgment  of  the  cooxtof 
New  York,  which  had  jurisdiction  only  on  the  ground  of  an  attachment  of  the  oorpom- 
tion  property,  was  void ;  and  (4)  that  satisfaction  of  it  by  J.  S.  was  no  bar  to  an  action 
against  him  in  Pennsylvania  by  the  assignee  of  the  judgment 

A  CTION  of  debt  upou  a  reoognizance  of  baO  in  error,  hj  the  Thomp- 
.fjL  son  Oil  Co.  to  the  nse  of  Brown  and  others  against  Noble  and  others. 

It  appeared  that  on  the  25th  day  of  November,  1867,  the  Thompson 
Oil  Co.  recovered  judgment  against  the  defendants  for  the  snm  of  $26,- 
728,  and  two  days  thereafter  assigned  it  to  Brown  and  others  for  whose 
use  this  action  is  brought.  The  undertaking  sued  on  was  given  on  the 
suing  out  of  a  writ  of  error.  The  judgment  was  affirmed  by  the  Supreme 
Court. 

On  the  25th  of  January  then  next  the  defendants,  who  resided  in 
New  York,  were  attached  by  an  attachment  there  issued,  as  garnishees 
of  the  Thompson  Oil  Company  at  the  suit  of  the  Wood  and  Wright  Oil 
Co.,  which  claimed  to  be  creditors  of  the  Thompson  Oil  Co.  The  court 
of  New  York  adjudged  defendants  liable  to  pay  the  amount  of  the  judg- 
ment against  it  to  the  attaching  creditors,  and  thereupon  the  defendants  did 
pay  the  amount  of  the  judgment,  the  said  sum  as  adjudged.  The  Thompson 
Oil  Co.  had  notice  of  the  garnishment,  but  the  defendants  had  no 
notice  of  the   assignment  until   after  the   service  of  the  attachment. 

The  defendants  herein  pleaded  payment  under  the  attachment  proceed- 
ings, and  plaintiffs  demurred. 

On  the  22d  of  June,  1 874,  the  judgment  was  entered  for  the  plaintifb 
on  the  demurrer,  the  court  delivering  the  following  opinion : 

<<  Our  conclusions  in  this  case  are  that  the  assignment  by  Thompson 
Oil  Company  to  estate  of  Conrad  Brown  and  others,  transferred  to  the 
assignees,  from  the  date  of  the  assignment,  all  the  interest  of  the  lei^al 
plaintiffs  in  the  judgment  against  Snow,  Burgess,  Woods  and  Wright,  so 
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that  it  was  Lot  attachable  as  the  property  of  the  Thompson  Oil  Company 
in  the  hands  of  said  defendants  after  the  date  of  said  assignment ;  that  the 
said  assignees,  being  non-residents  of  the  State  of  New  York,  and  actually 
residents  in  and  citizens  of  the  State  of  Pennsylvania,  at  the  time  of  the 
p:x>ceeding8  against  the  said  The  Thompson  Oil  Company  in  the  Supreme 
Court  in  and  for  the  city  and  county  of  New  York,  the  situs  of  the  prop- 
erty follows  the  residence  of  its  then  owners,  and  was  never  within  the 
jurisdiction  of  the  courts  of  the  State  of  New  York,  nor  were  the  persons 
of  said  assignees,  and  that  therefore  the  said  Supreme  Court  never 
acquired  jurisdiction  of  either  the  persons  or  the  property  of  the  said 
assignees,  and  any  judgment  of  said  court  affecting  their  rights  was 
wholly  exports  and  invalid,  and  that,  therefore,  as  a  final  conclusion  from 
the  foregoing  condnsions,  the  demurrer  of  the  pluntiffs  in  this  case  to  the 
plea  of  the  defendants  is  good  and  sufficient  in  law.  We  therefore  direct 
judgment  to  be  entered  on  the  demurrer  in  favor  of  the  plaintiffs,  the 
amount  to  be  liquidated  from  the  record  in  the  case  by  the  prothonotary." 

The  judgment  was  liquidated  at  $37,597.98. 

The  defendants  took  a  writ  of  error  and  assigned  for  error : 

1.  Granting  plaintiffs'  motion  craving  oyer  of  the  record  and  ordering 
its  production. 

2.  Entering  judgment  for  plaintiffs  on  the  demurrer. 

G.  Shiras  and  J.  FaBan^  for  plaintiffs  in  error.  One  compelled 
by  a  competent  jurisdiction  to  pay  a  debt  cannot  be  compelled  to 
pay  it  again.  EmhrM  v.  Hanna^  5  Johns.  101 ;  NohU  v.  Thompton 
Oil  Chmpany^  19  P.  F.  Smith,  410.  The  only  reply  to  a  plea  of  a 
record  of  another  State  is  nul  tid  record,  1  Coke  Litt.  260 ;  Benton 
V.  Burgot,  10  S.  &  R.  240 ;  Morrie  v.  GiWraith,  8  Watts,  166 ;  Olarh  v. 
Mc  Common,  7  W.  &  S.  469.  Oyer  is  not  demandable  of  a  record.  1 
Troubat  &  Haley,  421  (863)  ;  Stephens  on  Pleading,  102.  The  situs  of  a 
debt  is  not  the  residence  of  the  creditor.  Personal  property  has  no  local- 
ity, and  is  distributable  according  to  the  jiui  domicilii  of  the  owner. 
BirtwhistU  v.  VordiOj  5  B.  <Sb  C.  438;  Story's  Conflict  of  Laws,  § 
380 ;  SiU  V.  W&nvnck,  1  H.  Black.  665.  The  visible  locality  of  a  debt 
is  the  residence  of  the  debtor,  and  the  tribunal  of  that  residence  may  ex- 
«rci8e  jurisdiction  over  it  in  rem.  Story's  Conflict  of  Laws  ;  §§  549,  550 ; 
Andrews  v.  fferiott,  4  Cow.  510,  in  note ;  JifUls  v.  Duryee,  7  Cranch,  481 ; 
BiaeU  v.  Briggs,  9  Mass.  462  ;  Armstrong  v.  Oarson,  2  Dall.  302. 
Attachment  is  a  proceeding  in  rem,  and  also  against  the  garnishee  per- 
sonall} .  OhUds  v.  Bigbg,  12  Harris,  23;  Andrews  v.  Clark,  Carthew,  25 ; 
Morgon  v.  NevilUy  24  P.  F.  Smith,  52 ;  Phillips  v.  Bunier,  2  H.  Black. 


58  PENNSYLVANIA, 

Noble  ▼•  The  Thompeoh  Oil  Company. 

402.  A  garnishee  is  protected  against  an  equitable  assignee  daiming 
under  his  creditor  as  he  would  be  against  the  creditor  himself,  if  defend- 
ant in  the  attachment  Bank  of  N.  America  y.  MeOaO^  3  Binn.  338 ,  S.  C.,. 
4  id.  371 ;  Hobnist  v.  Renuonj  4  Johns.  Ch.  466 ;  Le  OhevaUer  v.  Ljfnek. 
Douglass,  160 ;  Mocre  v.  Spaekman^  12  S.  Sc  R.  287  ;  Anderson  v.  Young^ 
9  Harris,  443.  A  claimant  to  the  subject-matter  of  a  judicial  controversy 
between  others  must  make  his  claim  known.  Ooales  v.  RoherUj  4  Bawle, 
110:  HeUer  ▼.  Jime$,  4  Binn.  66;  OoUingwoodY.  Irwiny  3  Watts,  806; 
Pind  y.  WUmany  3  W.  &  S.  409 ;  ChveU  y.  Eiehmand,  7  Sim.  1 ;  Story's 
Conflict  of  Laws,  §§  389-395 ;  Kerr  on  Frauds,  142 ;  Dearie  y.  Biadl,  a 
Buss.  1 ;  Lovendge  y.  Cooper ^  id.  30 ;  JMUan  y.  JBUgktj  1  Johns.  Cas.  205  ;. 
Weston  y.  Barker^  12  Johns.  276 ;  Warren  y.  CopeUn,  4  Mete.  594 ;  Chase 
y.  HaughUmy  1 6  Vt  594 ;  Ward  y.  Morrisson,  25  id.  593 ;  RuAarde  y. 
Origgs,  16  Mo.  416 ;  Fish  y.  WeeUm,  5  Me.  410 ;  Com  y.  Staaden,  24 
HI.  320;  Oreen  y.  Van  Buskirk,  7  Wall.  139.  The  New  York  Code 
(Voorhees)  provides :  §  111.  *<  Every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest"  S  112.  ^  In  the  case  of  an  assign- 
ment of  a  thing  in  action,  the  action  by  the  assignee  shall  be  without 
prejudice  to  any  setoff  or  other  defense  existing  at  the  time  of,  or 
before  notice  of  the  assignment 

J,  B  Oestna  and  J.  C  Marshall  (with  whom  was  F.  F.  MarshaXt)^  Ujit 
defendant  in  error.  A  voluntary  assignment  of  a  chose  in  action  valid 
under  the  laws  of  the  place  where  the  owner  resides  is  valid  everywhere. 
ReOg  v.  Orapo,  45  N.  Y.  86 ;  Story's  Conflict  of  Laws,  §§  368, 890 ;  People 
v.  OotnmUsioners,  23  N.  Y.  192 ;  GtdOandety.  BoweO,  35  id.  657  ;  Speed 
v.  Mag,  5  Harris,  94 ;  2  Kent's  Com.  588,  §  455.  The  situs  of  a  debt 
is  where  the  owner  b.  Story's  Conflict  of  Laws,  S§  399,  411 ;  2  Kent, 
I  407 ;  Lane  v.  IffllSf  6  Harris,  185.  An  assignment  of  a  debt  is  good 
against  a  subsequent  attaching  creditor,  even  if  no  notice  of  it  be  given 
till  after  the  attachment  &evens  v.  Sievens,  1  Ashm.  190 ;  PeUman 
V.  Bart,  1  Barr,  263.  Pluntiff  in  foreign  attachment  is  in  no  better 
situation  than  his  debtor.  United  States  v.  Vattghanj  3  Binn.  394  f 
Oaskie  v.  Wehster,  2  Wall.  Jr.  131.  The  court  of  the  foreign  State  is  bound 
to  ^ve  the  same  effect  to  the  assignment  as  it  has  in  the  State  where  it 
was  made.  Story's  Conflict  of  Laws,  |  897.  The  defendants  in  the 
attachment  having  no  property  at  the  time  of  the  attachment  in  the  debt 
laying  the  attachment  on  their  debtors  in  New  York,  did  not  give  the 
court  there  jurisdiction,  and  by  the  order  to  serve  the  summons  on  them 
no  jurisdiction  was  acquired.  Penna,  Railroad  Co.  v.  P^mkock^  1  P. 
F.  Smith,  244;  Fiske  v.  Anderson^  12  Abb.  Pr.   8.      In  proceedings 
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in  remy  unless  the  court  have  jurisdiction  over  the  thing,  a  judgment  is 
not  condusive.  Story's  Conflict  of  Laws,  §  592;  1  Greenl.  £y.,  § 
542.  A  court  cannot  give  itself  jurisdiction  by  its  own  finding,  so  that 
its  decision  cannot  be  inquired  into,  to  determine  its  right  to  decide. 
Roie  V  BimeUf^  4  Cranch,  241 ;  Thompion  v.  Whitmany  Pittsburg  Legal 
Joi;rna«,  May  dd.  1874 ;  Bcadey  v.  Linah,  4  Harris,  249  ;  Story's  Con- 
flict of  Laws,  §§  493-495 ;  Mff'9  Appeal,  20  P.  F.  Smith,  311 ;  B19* 
uM  v.  Briggi,  9  Mass.  462  ;  Border  v.  FUch,  15  Johns.  121.  A  plea 
containing  no  denial  that  the  property  seized  was  the  property  of  plain* 
tiffs,  nor  any  averment  that  it  was  the  property  of  either  of  the  defend- 
ants in  the  attachment,  or  that  it  was  in  any  other  manner  subject  to  be 
taken  under  the  writ,  is  bad.  Buck  v.  OolbcUh,  8  Wall.  344 ;  Megee  ▼• 
Beime,  3  Wright,  50.  The  attachment  in  New  York,  being  a  proceed- 
ing not  in  rem,  but  in  penonam,  is  binding  only  upon  parties  and  privies. 
The  plaintiffs  are  assignees,  claiming  by  title  anterior  and  paramount  to 
said  proceedings,  and  are  not  barred  or  estopped  by  any  thing  done 
therein.  Bigelow  on  Estoppel,  15, 161, 162  ;  1  Smith's  Lead.  Cas.  830; 
Westoby  v.  Bag,  2  E.  &  B.  605  ;  Bolmes  v.  Bemeen,  20  Johns.  229 ;  Per-^ 
Jdns  V.  Parker,  1  Mass.  117  ;  Wood  v.  Partridge,  11  id.  488 ;  BuU  r. 
Mike,  13  id.  158.  By  the  New  York  Code,  §  122  (Yoorhees'),  it  is 
provided :  '*  The  court  may  determine  any  controversy  between  the  par- 
ties before  it,  when  it  can  be  done  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights ;  but,  when  a  complete  determination  of 
the  controversy  cannot  be  had  wfthout  the  presence  of  other  parties,  the 
court  must  cause  them  to  be  brought  in,"  etc.  If  parties,  they  are  not 
brought  in ;  their  rights  and  interests  are  not  affected  by  the  determina- 
tion of  the  court.  MeMahony,  AUen,  22  How.  193  ;  Sh<wer  v.  Brainard^ 
29  Barb.  25  ;  Siurtevant  v.  Brewer,  17  How.  571.  The  interest  of  a  third 
party  or  conflicting  claims  to  property  cannot  be  tried  in  supplementary 
proceedings.  Biddle's  Supplementary  Proceedings,  124,  150,  151 ;  Gat' 
dener  v.  Smith,  29  Barb.  68 ;  Voorhee$  v.  Seymour,  26  id.  585  ;  Bodman 
V.  Henry,  17  N.  Y.  482.  An  assignee  is  not  privy  to  proceedings  hi^d 
against  his  assignor,  subsequent  to  assignment.  1  Greenl.  Ev.,  S  28  and 
note ;  Orane  v.  Morrie,  6  Pet  611 ;  Carver  v.  Jackson,  4  id.  1 ;  Oossem 
V.  Ooisens,  Willes,  25.  By  the  Constitution  of  the  United  States,  judg- 
ment of  another  State  is  put  upon  the  same  footing  as  a  domestic  judg- 
ment, with  the  qualification  that  it  does  not  prevent  an  inquiry  into  the 
jurisdiction  of  the  court  in  which  the  original  judgment  was  given.  Baxley 
?.  Linah,  4  Harris,  249 ;  Story's  Conflict  of  Laws,  493-495;  Paschal's  An- 
ootated  Constitution,  214;  Steely.  Smith,  7  W.  &  S.  447  ;  Borden  y.  Fiteh^ 
15  Johns  121 ;  Shumway  v.  StiUman,  4  Cow.  292.  When  neither  the  par- 
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ties  nor  eabject-matter  are  widiin  the  jariBdiction  of  a  coort  its  judgment 
has  no  effect.  Eh^»  Appeal^  20  F.  F.  Smith,  SIX.  To  sachajadgmenty 
sentence  or  decree,  no  extra-territorial  effect  is  accorded*  BUseU  v. 
Briggs^  9  Mass.  462.  Notice  of  proceedings  wOl  not  give  court  juris- 
diction. RedY.  Elder,  12  F.  F.  Smith,  308;  Pawling  v.  WtUon^  18 
Johns.  192 ;  FenUm  v.  G€BrUek^  8  id.  194 ;  Scoti  v.  NohU,  22  F.  F. 
Smith,  115.  Judgments  have  not  by  Act  of  Congress  full  power  and 
conclusive  effect,  but  only  9ueh  effect  as  they  possess  in  the  State  wbeuce 
they  were  taken.  Bogert  v.  Bunu,  3  Casey,  526 ;  Swfdem  v.  Barber^  18 
N.  Y.  468.  When  a  c^ose  in  action  is  honafde  assigned  it  is  not  subject 
to  attachment,  and  if  judgment  is  obtained  even  after  appearance  of  as- 
signor, such  judgment  is  not  a  bar  to  assignee's  right  of  recovery.  Wear' 
rtn  V.  Lgnehf  5  Johns.  239 ;  Van  BuMrh  v.  Warren,  34  Barb.  457 ; 
Tami  V.  BuOUtj  11  Casey,  308 ;  Oaner  v.  Craig,  1  Wash.  C.  C. 
424 ;  Olover  v.  Atutin^  6  Fick.  209 ;  Frazier  v.  Frederich,  4  Zabr. 
160 ;  Woodhwme  v.  Searhoraugh,  20  Ohio  St.  57.  Under  the  New  York 
Code,  §  135  (Yoorhees'),  the  courts  of  that  State  have  no  jurisdiction 
to  order  service  of  summons  on  a  non-resident  defendant  by  publication 
unless  he  has  property  within  the  State  when  the  order  is  made.  JFVfifcs 
V.  Anderionj  12  Abb.  8.  The  assignees  could  not  be  bound  by 
the  proceedings  in  New  York,  unless  they  were  brought  as  parties  upon 
the  record.  Biddle's  Supplementary  Froceedings,  150 ;  Bastwiet  v. 
Menek,  40  N.  Y.  383 ;  Oardener  v.  Smith,  29  Barb,  68 ;  Voarheet  v. 
Seymowr,  26  id.  585 ;  ParUr  v.  WiOiami,  9  N.  Y.  150. 

The  New  York  Code,  §  122  (Yoorhees'),  provides:  '<  A  defendant 
against  whom  an  acUon  is  pending  upon  a  contract,  or  for  specific  real 
or  personal  property,  may,  at  any  time  before  answer  upon  idldavit  that 
a  person  not  a  party  to  the  action,  and  without  collusion  with  him,  makes 
against  him  a  demand  for  the  same  debt  or  property,  upon  due  notice  to 
such  person  and  the  adverse  party,  apply  to  the  court  for  an  order  to 
substitute  such  person  in  his  place,  and  dischaige  him  from  liability  to 
either  party,  on  his  depositing  in  court  the  amount  of  the  debt  or  deliv- 
ering Uie  property  or  its  value  to  such  person  as  the  court  may  directi 
and  the  court  may,  in  its  discretion,  make  the  order." 

Mbbcub,  J.  This  suit  was  on  a  recognisance.  It  was  entered  into  ot» 
the  suing  out  of  a  writ  of  error  to  a  judgment  of  the  Court  of  Common 
Fleas  of  Erie  county.  That  judgment  was  affirmed  by  this  cooru 
After  it  was  recovered  in  the  court  below,  and  before  it  was  affirmed 
here,  it  was  assigned  to  Brown  et  aLj  the  use  parties  of  defendant  in 
error.    About  two  mcnths  after  that  assignment,  the  defendants  in  the 
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judgment  were  attached  in  the  State  of  New  York,  as  garnishees  of  the 
original  plaintiff  in  the  judgment  The  plaintiffs  in  error  pleaded  the 
judgment  in  that  attachment  suit  against  the  garnishees  and  their  pay- 
ment thereof,  in  bar  of  a  recovery  on  the  recognizance.  The  defendants 
in  error  demurred  to  the  plea,  and  the  court  entered  judgment  in  their 
favor. 

The  first  assignment  of  error  is  to  the  court  ordering  the  production 
of  the  record  averred  in  the  plea.  It  is  now  conceded  that  oyer  of  the 
record  is  not  demandable  (1  Tr.  db  Haley's  Prac  421)  ;  but  it  does  not 
appear  that  any  exception  was  taken  to  the  action  of  the  court  at  the 
time,  nor  that  the  plaindffs  in  error  were  injured  by  its  production. 
About  a  month  after  a  copy  of  the  record  was  filed,  in  pursuance  of  the 
order  of  court,  the  parties,  by  written  agreement  filed,  waived  infor- 
mality in  the  certificate  of  record.  The  next  day  thereafter,  on  leave 
granted,  the  plaintiffs  in  error  filed  a  supplemental  record.  Having  thus 
voluntarily  exhibited  the  record,  the  complaint  of  its  former  production 
cannot  now  be  regarded. 

The  second  assignment  is  to  the  entry  of  judgment  in  favor  of  the 
defendants  in  error,  on  the  demurrer.  This  involves  a  consideration  of 
the  effect  of  the  assignment  of  the  judgment  to  the  defendants  in  error, 
and  also  of  the  effect  of  the  attachment  and  proceedings  thereon. 

First.  The  Thompson  Oil  Company  was  a  corporation  formed  under 
tlie  laws  of  this  Commonwealth  and  doing  business  therein.  The  as- 
signees were  citisens  and  residents  of  Pennsylvania.  The  judgment 
assigned  was  of  record  in  a  court  of  this  State.  When  the  assignment 
was  made,  the  assignor,  the  assignees,  and  the  property  assigned,  were 
all  within  this  Commonwealth  and  governed  by  its  laws.  That  the  as- 
signment was  for  a  full  consideration  and  in  good  faith  are  unquestioned. 
It  was  a  purchase,  by  persons  having  a  right  to  buy  from  a  party  having 
a  right  to  sell,  of  property,  of  which  no  rule  or  policy  of  law  forbids  the 
sale.  It  was  not  fraudulent,  either  in  law  or  fact  It  was  not  a  statutory 
transfer  of  the  judgment,  but  a  voluntary  sale  and  assignment  of  it  It 
was  then,  beyond  all  doubt,  a  valid  transfer  here.  Being  a  valid  assign* 
ment  when  and  where  made,  it  is  valid  everywhere.  Story's  Confiict 
of  Laws,  §f  898,  399 ;  J^d  v.  Majfj  5  Harris,  91 ;  Kelfy  v.  Oxg^o  H 
aL,  45  N.  Y.  86.  It  is  true  the  assignees  took  the  judgment  subject  to 
the  equities  existing  between  the  parties  thereto  at  the  time  of  the  as- 
signment, and  they  also  held  it  subject  to  any  payments  that  might  be 
made  by  the  defendants  therein  to  the  assignor  before  notice  of  the 
assignment.  By  this  transfer  the  whole  property  of  the  Thompson  Oil 
Company  in  the  judgment  passed  to  the  assignees.    Thenceforth  the  ofl 


72  PENNSYLVANIA, 


Noble  V.  The  Thompson  Oil  Company* 


'oompan  J  had  no  attachable  interest  in  the  judgment,  bat  held  it  as  a 
mere  naked  legal  trustee  of  their  assignees.  The  defendants  in  that 
judgment  no  longer  owed  or  were  indebted  to  the  original  plaintiff 
therein,  but  thej  owed  it  to  the  assignees. 

Secondly.  It  is  contended  that,  insomuch  as  the  foreign  attachment 
was  served  on  the  garnishees  before  they  had  notice  of  the  assignment, 
the  claim  of  the  assignees  is  postponed  to  that  of  the  attaching  creditors. 
This  condusion  is  not  sustained  by  the  authorities  in  this  country ;  among 
others  may  be  cited :  Wakefield  v.  AfarHn^  8  Mass.  558 ;  Dix  ▼.  ObU,  4 
id.  512 ;  Van  Butkirk  v.  Warren^  24  Barb.  457 ;  VnUed  SuOee  ▼. 
Vaughan  et  oL,  8  Binu.  394;  Stevem  y.  Steven$,  1  Ashm.  l^O.PeOman 
etoLy.  Hart  et  al.,  1  Barr.  268  ;  FatUmy.  Wiban,  10  Casey, 299  ;  Speed 
y.  Majf,  5  Harris,  9 1 ;  5  WalL  807.  The  reason  on  which  these  au- 
thorities rest  is,  that  the  pluntiff  in  a  foreign  attachment  stands  on  no 
better  footing  as  to  the  thing  attached  than  his  debtor,  the  defendant, 
whose  property  is  sought  to  be  seized.  All  that  can  be  selxed  by  yirtue 
of  the  attachment  is  the  property  of  the  debtor.  The  original  plaintiff 
in  this  judgment  haying  dispos^  of  it  in  good  faith  and  for  a  valuable 
consideration  to  the  defendants  in  error,  no  creditor  of  the  assignor  could 
set  aside  the  assignment  by  proceedings  in  foreign  attachment 

It  is  argued,  however,  that  as  the  effect  of  the  attachment  on  the  as- 
signment has  been  otherwise  decided  by  the  court  in  New  York,  and  the 
garnishees  have  paid  the  debt  to  the  attaching  creditors,  it  establishes  a 
good  defense  here  for  the  plaintifb  in  error.  Article  4,  section  1,  of  the 
Constitution  of  the  United  States,  declares  "  full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records,  and  judicial  proceedings 
of  every  other  State,  and  Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records  and  proceedings  shall  be  proved,  and 
the  effect  thereof."  By  the  Act  of  26th  May,  1790  (2  Purd.  Dig. 
1484,  pi.  1),  Congress  prescribed  the  manner  of  authentication,  and 
further  declared  <^  the  said  records  and  judidal  proceedings,  authenticated 
as  aforesaid,  shall  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by  law  or  usages  in  the 
courts  of  the  State  from  whence  the  said  records  are  or  shall  be  taken." 
The  judgment  of  the  court  of  another  State  is  thus  put  on  the  same 
footing  as  a  domestic  judgment,  with  this  qualification,  that  it  does  not 
prevent  an  inquiry  into  the  jurisdiction  of  the  onurt  in  which  the  judg- 
ment was  given  to  pronounce  it,  or  the  right  of  t&e  State  itself  to  exer- 
cise authority  over  the  persons  or  subject-matter.  Story's  Com.  488  and 
1807;  BiueU  v.  Brigge,  9  Mass.  462;  Shumway  v.  StUlmatiy  4  Cow. 
292 ,  Bardm  v.  Fiteh,  15  Johns.  121 ;  BerUan  v.  Bargat,  10  S.  db  R. 
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240 ;  SUel  v.  Smith,  7  W.  <fe  S.  447 ;   Camphdl  ▼.  SUeU,  1  Jones,  394  \ 
Baaiey  y.  lAnah,  4  Harris,  241. 

We  have  already  shown  that  the  judgment  as  well  as  the  parties  to 
the  assignment  were  within  this  State  at  the  time  of  the  transaction* 
They  so  continued  at  the  time  of  the  issuing  of  the  writ  of  foreign  at- 
tachment, and  during  the  pendency  of  all  the  proceedings  thereon. 
Neither  the  defendants  in  error,  nor  the  judgment  which  they  purchased, 
was  within  the  State  of  New  York.  The  court  then  had  no  jurisdiction 
of  the  persons  or  property  of  the  defendants  in  error. 

The  writ  of  foreign  attachment  rests  on  the  assumption  that  the  debtor 
ts  beyond  the  limits  of  the  State,  but  his  property  is  within  the  reach  of 
process.  A  judgment  in  personam  is  invalid  unless  procured  after  ser- 
vice of  summons  or  after  appearance.  Without  one  of  these  the  court 
would  have  no  jurisdiction  of  the  person.  So  if  the  judgment  be  in  a 
proceeding  in  rem  it  is  void  if  the  court  has  no  jurisdiction  of  the  prop- 
erty. Penmylwmia  Railroad  Co,  v.  Permock,  1  P.  F.  Smith,  244.  Nor 
does  the  fact  that  the  garnishees  in  the  attachment,  after  judgment  has 
been  recovered  against  the  assignor,  notified  the  assignor  and  the  as- 
signee, by  letter,  of  the  pendency  of  the  proceedings,  change  the  result. 
The  notice  was  insufficient  in  substance  and  unreasonable  in  time.  Erie 
Bank  v.  Gilmn,  1  Watts,  143 ;  Paid  v.  Witman,  3  W.  <fe  S.  409;  Ski- 
mer  et  oLy.  Jones  etcd,  11  Wright,  268.  The  assignees  were  not  bound 
to  appear  on  such  a  notice  and  contest  the  case.  If  they  had  done  so, 
and  had  been  admitted  as  parties  to  the  suit,  the  case  of  Moore  v.  Spach' 
manj  12  S.  Sc'EL  287,  would  bind  them  to  acquiescence  in  the  judgment. 
On  the  coutmj,  they  waived  none  of  their  rights.  They  were  neither 
parties  nor  privies  to  the  suit  We  give  full  e£fect  to  the  Constitution 
of  the  United  States  and  to  the  law  of  Congress  enforcing  the  same.  We 
assent  to  the  conclusiveness  of  the  judgment  of  a  court  of  a  sister  State, 
when  that  court  has  jurisdiction,  yet  we  cannot  concede  that  a  person 
resident  within  this  State,  and  owning  property  situated  therein,  shall 
involuntarily  and  by  such  a  proceeding  be  constructively  brought  within 
the  jurisdiction  of  the  court  of  another  State,  so  as  to  divest  his  rights  in 
that  property. 

The  law  requires  us  to  give  such  faith  and  credit  only  to  this  record 
as  it  has  by  law  or  usage  in  the  courts  of  the  State  of  New  York.  Ak 
we  understand  the  laws  of  that  State,  the  judgment,  so  far  as  it  is  at 
tempted  to  affect  the  defendants  in  error,  is  void  there.  Voorhees'  U.  S. 
Code  (10th  ed.),  p.  114,  S  122,  declares,  ''the  court  may  determine 
any  controversy  between  the  parties  before  it  when  it  can  be  done  with 
•Qt  prejudice  to  the  rights  of  others,  or  by  saving  their  rights  ;  but  when 
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a  complete  determination  of  the  controversy  cannot  be  bad  without  the 
presence  of  other  parties,  the  court  must  cause  them  to  be  brought  in." 
It  further  declares,  *^  when  it  appears  that  any  person  not  a  party  to  the 
action  claims  the  same  debt  or  property  in  controversy,  such  claimant 
shall  be  sabstitated  of  record.'' 

This  case  pfesented  the  predse  facts  suited  to  the  application  of  the 
Code.  It  was  the  duty  of  the  garnishees  to  invoke  its  protection.  If  he 
diose  to  waive  this  privilege,  which  the  law  gave  him  for  his  protection, 
he  cannot  thereby  throw  the  loss  on  an  innocent  assignee.  MeMahon  v. 
Attenj22  How.  198.  If  the  garnishees  had  properly  averred  the  daim  of 
the  assignees,  which  the  record  shows  was  known  to  them,  the  plaintifb 
in  the  attachment  would  have  been  compelled  to  amend  their  sunmions 
and  complaint  so  as  to  have  made  the  assignees  a  party  to  the  action. 
Nor  b  it  a  valid  objection  to  such  a  course  that  the  assignees  are  resi- 
dents of  another  State,  17  How.  571.  The  rights  of  third  persons  can 
be  brought  into  litigation  only  in  a  regular  way  by  suit  Rodman  v. 
Hemryy  17  N.  Y.  482.  If  not  brought  in  upon  service  of  process  the 
court  will  not  permit  the  trial  to  proceed  to  affect  them.  2  Duer,  663 ; 
5  id.  666.  The  judgment  pleaded  shows  on  its  face  that  it  was  obtained 
in  disregard  of  the  laws  of  New  York  and  of  the  rights  of  the  assignees. 
No  property  was  seized.  No  appearance  of  the  defendants  in  error  was 
procured.  No  effort  was  made  to  bring  them  in  on  process.  They  were 
not  substituted  of  record.  They  were  not  in  any  sense  a  party  to  the 
action.  Their  rights  as  assignees  were,  therefore,  not  affected.  Roy  v. 
BaueuSj  48  Barb.  810.  The  judgment  rendered  against  one  not  a 
party  to  the  action,  before  it  is  pronounced,  does  not  bind  him,  nor  is  it 
any  evidence  against  him.  Skuver  v.  Btainard  et  aLj  29  Barb.  25.  Want 
of  jurisdiction  may  always  be  set  up  against  a  judgment  when  sought  to 
be  enforced,  or  when  any  benefit  is  claimed  under  it.  The  want  of  juris- 
diction makes  it  utterly  void  and  unavailable  for  any  purpose.  Bordem 
V.  FUch,  15  Johns.  121 ;  Oa^e  v.  MU,  48  Barb.  44 ;  Batdt  v.  Judion^  4 
Seld.254. 

The  assumed  hardship  of  paying  the  debt  twice  might  readily  have 
been  avoided.  The  Code  gave  the  garnishees  clear  and  specific  direo* 
tions  for  their  full  protection.  They  studiously  avoided  following  them. 
They  agreed  to  submit  the  cause  and  all  the  issues  therein  to  a  referee* 
To  his  finding  they  filed  no  exceptions.  This  manner  prevented  the 
numerous  errors  in  the  case  from  being  presented  to  the  consideration  of 
the  court. 

Our  great  respect  for  the  learning  of  the  judges  of  that  court  impresses 
■s  with  the  conviction  that  it  was  under  these  circumstances  they  per 
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mitted  this  judgment  to  be  recovered,  and  that  they  would  hold  it  of  no 
effect  against  the  assignees/ wheneyer  properly  presented  for  their  con- 
sideration. 

Hence  we  hold  that  the  judgment  in  the  attachment  suit  did  not  divest 
the  light  of  property  acquired  by  the  defendants  in  error  to  the  judg- 
ment in  this  State.  That  it  must  be  so  held  in  the  State  in  which  the 
judgment  on  the  attachment  was  recovered  as  well  as  in  this  State 
where  it  was  pleaded* 

It  follows,  therefore,  the  learned  judge  was  correct  in  entering  judg* 
mant  in  favor  of  the  defendant  in  error  on  the  demurrer. 


Brown  v.  Rbkd. 

(79  Peon.  St  870l) 
NegoUabU  imtntmna—  exeeuthn  ^,  proeund  by  fraud  —  UaMiUif  i^maktr. 

The  del endaitt  signed  an  agreement  oonititatlng  hlm>an  agent  for  the  nle  of  a  patented 
article,  whleh  agreement  was  to  fiamed  that  apart  of  It  oould  be  cat  off,  leaving  a  pei^ 
feet  negotiable  note.  It  was  to  cat  withoat  defendant's  knowledge  and  the  resoltlng 
note  transf erred  for  Talae  to  plaintiff.  Held,  that  defendant  was  not  liable  in  the 
absence  of  nes^lgenoe,  and  that  the  qaeition  of  his  negUgenoe  was  for  the  Jory. 

**  If  the  maker  of  a  bill,  note  or  check  issaee  It  hi  socha  condition  that  It  may  easily  be 
altered  withoat  detection,  he  is  liable  to  a  6ona  ftie  holder  who  takes  It  In  the  nsoal 
conne  of  boslneas  before  matazity.' 


•t 


A  CnON  of  assumpsit  by  Beed  against  Brown  upon  the  f oUowing  note. 

''  North  East,  AjnH  3d,  1872. 

^  Six  moniht  after  date  /promise  to  pay  to  J.  B.  Smith  or 

order   TWO    HUNDBEl)  AND    FIFTY    DOLLABS, 

for    value    received,   with    legal   interest,    without 

defalcation  or  stay  of  execution. 

^  T.  H.  Bbowh.'* 
Indorsed :  '^  J.  B.  Smith,  without  recourse." 

At  the  trial  plaintiff  gave  the  note  in  evidence  and  testified  that  he 
gave  $220  to  Smith  for  it,  in  good  faith,  and  with  notice  of  any  defect 

Defendant  then  offered  evidence  to  prove  that  the  paper  he  signed  has 
been  altered  since  so  signed  without  his  knowledge  or  consent,  and  that  it 
was  obtained  from  him  by  fraud  of  the  payee  ;  also,  to  show  what  took 
place  between  Smith,  the  payee,  and  himself  at  the  time  the  note  waa 
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4nade  ;  also,  to  show  that  the  paper  in  suit  is  but  the  part  of  an  agreement 
entered  into  between  himself  and  one  J.  B;  Smith,  purporting  to  consti- 
tute the  defendant  an  agent  to  sell  '^  Hay  and  Harvest  Grinders  "  in  North 
East  and  Harbor  Creek  townships,  in  the  county  of  Erie,  and  that  the 
paper  making  him  such  agent  has,  since  it  was  signed  by  him,  been  cut 
in  two  without  his  knowledge  or  consent,  so  as  to  make  the  part  in  evi- 
dence read  as  a  promissory  note  for  $25  0,  and  that  a  large  part  of  the 
•original  instrument  was  cut  off,  and  that  the  paper  in  suit  is  not  the 
whole  of  the  paper  signed  by  defendant,  nor  in  the  shape  in  which  he 
-signed  it,  but  when  signed  by  him  was  as  follows,  to  wit : 

"  North  East,  AprU  Bd,  1872. 
-**  Six  numtha  after  date  /  promiie  to  pay  J.  B.  Smith  or  bearer  J^  dollan  when  I  sell  by 
order  TWO  HT7NDBED  AND  FIFTY  DOLLABS  worth  of  Hay  and  Harveat  Grinden 
for   value    received,   with    legal   interest,  without  appeal,  and   also   without 
defalcation  or  stay  of  execution 

**  T.  H.  Bbowh,  Agent  for  Hay  ft  Harreat  Grinderi.** 

[The  paper  was  divided  by  cutting  through  between  where  the  asterisks 
4u*e  placed.] 

The  plaintiff  objected  to  the  offer,*  because,  admitting  it  all  to  be  true, 
it  did  not  constitute  a  defense  to  the  note  in  hands  of  an  innocent  pur- 
chaser for  value,  before  maturity,  and  it  was  not  alleged  that  the  phuntiff 
is  not  such  a  purchaser ;  nor  that  there  was  any  guilty  knowledge  on  part 
-of  the  plaintiff  in  this  case  before  purchase  of  the  paper. 

The  offer  was  rejected  and  a  bill  of  exceptions  sealed  for  the  defendant. 

The  court  charged  : 

«  There  is  no  evidence  impeaching  this  paper  as  a  note  in  the  hands  of 
>the  plaintiff,  and  your  verdict,  therefore,  mustbe  for  the  pluntiff  for  the 
.amount  of  note  and  interest."  The  verdict  was  for  the  plaintiff  for 
$280.54. 

The  defendant  took  a  writ  of  error,  and  assigned  the  rejection  of  his 
offer  of  evidence  and  the  charge  of  the  court,  for  error. 

W,  Benson,  for  plaintiff  in  error.  A  note  once  issued  and  then 
jdtered  is  void  altogether.  Masters  v.  JHUer,  4  Term  Bep.  82Q| 
846  ;  Faif  v.  Smith,  1  Allen,  477  ;  Wade  v.  Withingtan,  id.  561  } 
Cock  V.  CoxweU,  2  C,  M.  &  R  291  ;  Smith's  Lead.  Cas.  934. 
dutting  the  contract  into  two  pieces  rendered  the  whole  contract^ 
and  hence  the  part  held  by  the  plainUff,  absolutely  void  as  against 
ihe  maker.  2  Parsons  on  Notes  and  Bills,  580-582 ;  Chitty  on  Bills, 
182  ;   Wheelodk  v.  Freeman,  18  Pick.  165  ;   Wadey.  WUtmgUmy  1  Allen, 
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561  ;  Faif  v.  SmUh,  id.  477  ;  Bruce  v.  Wettcatt,  S  Barb.  374  ;  Dewmf  ▼. 
Reed,  40  id.  16  ;  Nazro  v.  Fuller,  24  Wend.  374  ;  Warring  ▼.  Early,  ^ 
El.  &  B.  763  ;  Stephens  v.  Graham,  7  S.  &  R.  505 ;  Jardine  ▼.  Po^im^. 
1  B.  &  Ad.  671 ;  Benedict  v.  Oowden,  49  N.  Y.  896  ;  Storj  on  Notes, 
§  408  ;  Byles  on  Bills,  §§  254,  256. 

F.  F.  Marshall,  for  defendant  in  error,  dted  Phelan  ▼.  Mau,  17  P.  P.. 
Smith,  59  ;  Garrard  ▼.  Haddan,  id.  82. 

Shasswood,  J*  The  learned  counsel  for  the  plaintiff  in  error  haa 
appealed  to  as  to  reconsider  and  overmle  Phelan  v.  Moss,  17  P.  F.  Smith,. 
59;  S.  C, 5  Am. Rep. 401 ;  and  Garrard y.  Hodden,  17  P. F. Smith, 82 ;^ 
S.  C,  5  Am.  Rep.  412 ;  since  followed  in  Zimmerman  v.  Rote,  25  P.  F. 
Smith,  188.  We  mean,  however,  to  adhere  to  those  cases,  as  founded  botb 
on  reason  and  authority,  and  as  settling  a  principle  of  the  utmost  importance 
in  the  law  of  negotiable  securities.  That  principle  is  that,  if  the  maker 
of  a  bill,  note  or  check  issues  it  in  such  a  condition  that  it  may  easUy 
be  altered  without  detection,  he  is  liable  to  a  bona  fide  holder  who  takes^ 
it  in  the  usual  course  of  business,  before  maturity.  The  maker  ought 
surely  not  to  be  discharged  from  his  obligation  by  reason  or  on  account  of 
his  own  negligence  in  executing  and  issuing  a  note  that  invited  tampering 
with.  These  cases  did  not  decide  that  the  maker  would  be  bound  to  a 
hmafide  holder  on  a  note  fraudulently  altered,  however  skillful  that  altera- 
tion  might  be,  provided  that  he  had  himself  used  ordinary  care  and  pre* 
caution.  He  would  no  more  be  responsible  upon  such  an  altered  instru- 
ment than  he  would  upon  a  skillful  forgery  of  his  handwriting.  The 
principle  to  which  I  have  adverted  is  well  expressed  in  the  opinion  of  the 
court  in  Zimmerman  y.  Rote,  25  P.  F.  Smith,  191.  '^  It  is  the  duty  of  the 
maker  of  the  note  to  guard  not  only  himself  but  the  public  against  frauds 
and  alterations  by  refusing  to  sign  negotiable  paper  made  in  such  a  form 
as  to  admit  of  fraudulent  practices  upon  them,  with  ease  and  without 
ready  detection." 

But  would  the  facts  offered  to  be  given  in  evidence,  and  rejected  by  the 
court  below,  have  brought  this  case  within  the  line  of  their  decisions  ? 
We  think  noL  In  Phdan  v.  Mass  and  in  Zimmerman  v.  Rote,  the  party 
signed  a  perfect  promissory  note,  on  the  margin  or  underneath  which  was 
written  a  condition  which,  as  between  tKe  parties,  was  a  part  of  the  contract 
and  destroyed  its  negotiability.  But  it  could  easily  be  separated,  leaving 
the  note  perfect,  and  no  one  would  have  any  reason  to  suspect  that  it  had 
ever  existed.  In  Garrard  v.  ffadden  the  note  was  executed  with  a  blank 
by  which  the  amount  might  be  increased,  without  any  score  to  guar^ 
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•gainst  snch  an  alteration.  In  all  these  cases  the  defendants  pat  theii 
names  to  what  were  on  their  face  promissory  negotiable  notes.  In  the 
case  before  as  on  the  defendant's  offer  he  did  not  sign  a  promissory  note, 
bat  a  contract  by  which  he  was  to  become  an  agent  for  the  sale  of  a  wash 
ing  machine.  It  was  indeed  so  cunningly  framed  that  it  might  be  cut  in 
two  parts,  one  of  which,  with  the  maker's  name,  would  then  be  a  perfect 
negotiable  note.  Whether  there  was  negligence  in  the  maker  was  clearly 
a  question  of  fact  for  the  jury.  The  line  of  demarcation  between  the 
two  parts  might  have  been  so  clear  and  distinct  and  given  the  instrument 
80  unusual  an  appearance  as  ought  to  have  arrested  the  attention  of  any 
prudent  man.  But  it  may  have  been  otherwise.  If  there  was  no  negli- 
gence in  the  maker,  the  good  &ith  and  absence  of  negligence  on  the  part 
of  the  holder  cannot  avail  him.  The  alteration  was  a  forgery,  and  there 
was  nothing  to  estop  the  maker  from  alleging  and  proving  it.  The  ink 
of  a  writing  may  be  extracted  by  a  chemical  process,  bo  that  it  is  impossi* 
ble  for  any  but  an  expert  to  detect  it,  but  surely  in  such  a  case  it  cannot 
be  pretended  that  the  holder  can  rely  upon  his  good  faith  and  diligence. 
We  think,  then,  that  the  evidence  offered  by  the  defendant  below  should 
have  been  received. 

Judgment  reverted  and  venire  facias  de  novo  awarded. 


Jabbohi  ▼.  Philharmonio  Sooibtt, 

(79Peiin.St408.) 
Mechanic^ 8  lien  —  tja9-Jixtfir€», 

*'  Gas-fixtures,"  such  as  chandeliezs,  Bide-bracketB,  etc.,  are  not  subject  to  a  meohaale's 
lien  under  an  act  extending  the  mechanic's  lien  law  to  "  plumbing,  gas-fltting,"  eSe. 

Per  Shabswood,  J.  On  the  sale  of  a  house  the  gas-flxtnres  do  not  go  with  it  in  the  a1^ 
sence  of  an  express  or  imiflied  agreement  to  that  effect    {See  note,  p.  80. ) 

GCZR£  FA  CIAS  sur  mechanic's  lien,  issued  April  2d,  1874,  by 
Jarechi,  Hays  &  Co.,  against  the  Philharmonic  Society.  The  claim, 
amounting  to  $1,060.90,  was  filed  under  the  Act  of  April  14th,  1855, 
S  1  (Pamph.  L.  238,  2  Br.  Purd.  1027,  pi.  14),  extending  the  provis- 
ions of  the  l^lechanic's  Lien  Law  to  plumbing,  gas-fitting,  and  furnishing 
and  erectioE  of  grates  and  furnaces. 

The  case  was  referred  to  B.  J.  Reid,  Esq.,  as  legal  arbitrator,  who 
found  that  the  charges  in  the  claim  were  ^'  for  gas-pipe  —  generally  called 
gas-fittings  —  and  chandeliers,  pendants,  side-brackets,  lava-tips  or  bum 
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en,  glass  or  porcelain  globes,  and  some  other  items,  commonly  known 
■8  gas-fixtures,  as  distingaished  £rom  the  term  '  gas-fittings ; '  and  the 
irork  and  labor  charged  for  were  the  items  of  work  and  labor  expended 
in  fitting  said  gas-fittings  in  said  building  and  attaching  them  Uiereto 
and  properly  fitting  up  the  said  gas-fixtnres."    He  farther  reported  : 

*^  The  only  matter  in  controversy  is  as  to  whether  the  class  of 
materials  designated  tmder  the  general  name  of  gas-fixtores,  and  the 
labor  of  patting  them  in  place,  can  be  the  sobject  of  a  mechanic's  lien. 
These  disputed  items  amount  to  $765.41,  leaving  the  items  of  work  and 
materials  not  disputed,  amounting  to  only  $295.40. 

^  The  meaning  and  use  of  chandeliers,  pendants,  side-brackets,  tips  or 
burners,  burner-cocks  and  glass  or  porcelain  globes,  in  connection  with 
the  lighting  of  the  building  with  gas,  are  so  well  understood  as  to  need 
no  further  description.  The  '  piUars '  were  upright  pieces  of  gas-pipe, 
with  casing  of  wood  or  metal,  more  or  less  ornamental  in  design,  screwed 
into  the  supply  pipes,  instead  of  below  them,  or  laterally,  as  in  the  case 
of  chandeliers,  pendants  or  side-brackets.  Some  of  these  pillars  were  on 
the  exterior  of  the  building,  and  some  were  used  to  light  the  yard,  or 
the  indosnre,  attached  to  the  building.  All  of  these  fixtures  (except  the 
globes)  were  screwed  into  the  gas-pipes  proper.  At  the  close  of  the 
summer  and  fall  season  the  pillars  in  the  yard  were  unscrewed  and 
*  caps  '  put  on  the  openings  in  the  pipes  to  prevent  leakage."  *  *  * 

The  arbitrator  awarded  to  the  plaintiffs  the  sum  of  $324.60. 

The  plaintiffs  filed  exceptions  to  the  award  in  the  Court  of  Common 
Pleas ;  they  were  overruled  and  judgment  entered  on  the  award. 

The  plaintiffs  took  a  writ  of  error,  and  assigned  the  finding  of  the 
arbitrator  and  the  entry  of  judgment  on  the  award,  for  error. 

6.  W.  Lathey  ^  Son,  for  plaintiffs  in  error. 

Davenport  ^  QriffiUi  cited  Vaughm  v.  HcMsman,  9  Casey,  522. 

Shabswood,  J.  The  learned  legal  arbitrator  below  very  properly 
considered  himself  bound  by  the  authority  of  Vaughen  v.  ffcddeman^  9 
Casey,  522,  and  decided  accordingly ;  but  his  report  contains  a  labored 
argument  against  the  judgment  in  that  case,  and  we  are  now  urged  by 
the  plaintiffs  in  error  to  reconsider  and  overrule  it.  Upon  the  fullest 
consideration,  however,  we  have  determined  to  adhere  to  it.  It  is 
frankly  conceded  that  the  Act  of  April  14th,  1855  (Pamph.  L.  238),  did 
not  operate  to  extend  the  lien  of  mechanics  to  gas-fixtures  as  distinguished 
horn  ga»*fittings,  if  a  lien  for  the  former  did  not  exist  by  virtue  of  the 
Act  of  1836.     The  distinction  between  the  two  is  well  stated  and  ex« 
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plained  in  Vaughem  y.  Ifaldeman.  We  are  not  satbfied  that  there  is 
any  usage  or  general  understanding  contrary  to  that  dedsion.  Houses 
are  considered  as  finished  by  the  builders  when  the  gas-fittings  are  com* 
pleted*  The  fixtures  are  put  ap  in  more  or  less  expensire  style,  according 
to  the  taste  and  means  of  the  persons  who  mean  to  occupy  them, 'whether 
as  tenants  or  owners.  If  the  tenant  puts  them  in,  it  is  not  denied  that  as 
between  him  and  the  landlord  they  are  his,  and  he  may  remoye  them, 
or  they  may  be  sold  as  his  personal  property  on  an  execution  by  the 
sherifE.  No  doubt  the  owner,  if  they  belong  to  him,  often  sells  them 
with  the  house.  They  add  more  to  the  yalue  of  the  house  than  they 
would  be  worth  if  remoyed*  But  if  there  is  no  agreement  to  sell  the 
house  as  it  k  —  fixtures  and  all  —  the  purchaser  is  not  entitled  to  them. 
We  see,  then,  no  reason  for  departing  from  the  judgment  in  Vau^hen  y. 
Saldetnanf  and  the  opiiiion  therein  caressed  upon  the  construction  of 
the  Act  of  1855. 

Judgment  affirmed. 

NoTB.—lCr.RweU  says,  ta  bis  ejcoenent  treatise  on  Fbctoras  (11.299) :  "Itlspetbi^ 
settled  by  the  weis^t  of  Ameilcaa  antfaoxity  (though  the  reason  o(  the  thing  seems  to 
be  the  other  way)  that  the  so-called  gas-fixtores,  oonBlsthg  of  gas  ehsndelieis  and 
bnxneri,  serewed  apon  the  gas-pipe  in  the  nsnal  way  are  not  fixtores,  bat  mere  axtioles 
of  fomitore,  sad  benoe  do  not  pass  apon  a  oouTeyanoe  of  the  premises ;  though  as  to 
gas-flttingB  or  the  pipes  upon  which  the  fixtures  axe  screwed  the  role  is  olherwisei" 
Ibis  doctrine  is  supported  by  Montoffue  ▼.  Deni,  10  Blch.  Law,  135 ;  Bogen  ▼.  Chno,  40 
Ho.  91 ;  8haa  ▼.  Lenkt^  IDaly,  487  ;  and  see  LawrenM ▼.  Kemp^  1  I>aer,M8 ;  Tyiaron 
Fixtures,  888,  et  seg. ;  Brown  on  Fixtures,  Appendix  A. 

Where,  however,  it  is  the  intent  of  the  parties  that  the  gas-fixtores  ahall  paasona  ssle, 
that  intent  wUl  govern.  Thns,  where  daring  a  negotiation  for  the  sale  of  a  boose^  the 
owner,  ss  an  indacement  to  defendant  to  paxehase,  informed  bim  that "  the  hoase  wae 
complete  and  ready  for  him  to  move  into  and  all  that  be  bad  to  do  was  to  walk  In  and 
Ught  the  gas,  aa  It  waa  complete,"  it  was  held  that  this  was  evidenoe  of  sn  Intent  to 
bave  the  gas-fixtores  pass  with  the  hoase.    #util;v..8r<{|a2<U,4Daly,  8B0. 

As  to  wbst  fixtures  pass  and  what  do  not  on  tiie  sale  of  a  boose,  see  Swan  OB  Flztoxsi^ 
174  d  sag.  where  the  cases  are  caref  ally  collected.— Bar. 
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(79  Peon.  St  47&) 
Fin  imMwnmoB — eonditia/n  in  poli^  a§  to  orMbtrfMi  fa  osevtoia  Ins 


A  policy  of  insaxaaoe  against  fire  was  conditioned  that  In  case  of  dMeNBOS  betwlisi 
the  sflsared  and  the  company  touching  the  amoont  of  any  loss  saeb  difltotenos  sboold 
be  submitted  to  arbitrators,  whose  decision  should  '*  be  final  and  oooelnslv^'*  and  no 
action  was  to  "  be  maintained  on  the  policy  unless  the  amount  of  loss  or  damage  in 
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of  difflarenoe  or  dispute  ihaH  be  firrt  asoertaiiied."  EM,  (1)  that  the  ooudltioD 
did  not  ooat  the  court  of  Jnrisdiction  of  an  action  on  the  policy,  and  (2)  that,  if  the 
eoonditlon  was  of  any  efitet,  the  company  must  show  that  they  admitted  the  ralidlty 
e<  the  policy  and  their  liability  under  it,  and  that  the  only  question  was  as  to  the 
extentof  the  loss. 

A  CnON  of  assumpeit  on  a  policy  of  insurance  against  fire  issued  by 
x\  the  defendant  on  a  stock  of  goods  in  plaintiff's  store,  which  goods 
were  burned  during  the  life  of  the  policy.  The  policy  was  conditioned, 
among  other  things,  as  follows : 

'^  In  case  any  difference  or  dispute  shall  arise  between  the  assured  and 
this  company  touching  the  amount  of  any  loss  or  damage  sustained  by 
him,  such  difference  shall  be  submitted  to  the  judgment  of  arbitrators, 
one  to  be  appointed  by  each  party,  with  power  to  select  a  third  in  case  of 
disagreement,  whose  decision  thereupon  shall  be  final  and  conclusive ; 
and  no  action,  suit  or  proceedings  at  law  or  in  equity  shall  be  maintained 
on  this  policy,  unless  Uie  amount  of  loss  or  damage  in  case  of  difference 
or  dispute  shall  be  first  thus  ascertained.*' 

On  the  trial  the  defendants  moved  for  a  nonsuit,  '^  because  the  section 
above  requires  the  parties  to  the  policy  to  submit  to  a  reference,"  etc. 

The  plaintiff  objected  to  the  motion,  because  no  reference  was  offered 
or  asked  for.  By  direction  of  the  court  judgment  of  nonsuit  was 
entered. 

This  was  assigned  for  error,  on  the  removal  of  the  record  to  the 
Supreme  Court,  by  the  plaintiff  by  writ  of  error. 

JK  C,  JohnSj  for  plaintiff  in  error.  A  general  covenant  or  agreement 
provi<ting  for  settling  disputes  by  arbitration,  without  naming  the  arbi* 
trators,  does  not  take  away  the  jurisdiction  of  the  courts.  Grc^  v.  FS- 
fofft,  4  Watts,  41 ;  Laumctn  v.  Toung^  7  Casey,  810 ;  Snodgraa  v.  Ckunij 
4  id.  224 ;  Ins.  Co.  v.  Mwie,  20  Wall.  445. 

J.  R  BrawUyy  for  defendant  in  error. 

Shabbwood,  J.  There  can  be  no  doubt  that,  if  this  case  stood  upon  % 
general  arbitration  clause  in  the  policy  alone,  it  would  fall  within  the 
principle  settled  by  this  court,  conformably  to  all  the  previous  English 
authorities,  in  Gra^  v.  Ftboit,  4  Watts,  41 ;  Snodgraa  v.  Gavii^  4 
Oasey,  224,  and  Lauman  v.  Taung,  7  id.  dlO ;  that  it  is  not  in  the  power 
of  the  parties  to  a  contract  to  oust  the  coarta  ot  their  jurisdiction. 

The  cases  in  which  the  certificate  or  approbation  of  any  particnliir 
person  <— as  the  engineer  of  a  railroad  company  —  to  the  amount  of  a 
fll^m^  is  made  a  condition  precedent  to  an  action,  rest  upon  entirely  dif- 
VOL.  XXL— 11 
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ferent  principles.  He  is  not  created  a  judge  or  arbitrator  of  law  and 
facts,  but  simply  an  appraiser  of  work  done.  Jfanongahela  Ifav. 
Co.  y.  FentoHj  4  W.  &  S  205 ;  Lauman  v.  Tatmg,  7  Casey,  806.  In 
all  these  cases  there  is  an  actual  reference,  founded  upon  oonsideratian, 
and  therefore  irrevocable.  That  which  is  before  us  is  a  mere  agreement 
to  refer  to  arbitrators  to  be  chosen  at  a  future  time. 

Such  an  agreement,  like  any  other  agreement  of  reference,  is  revocable, 
though  the  party  may  subject  himself  to  an  action  of  damages  for  the 
revocation.  It  is  not  in  the  power  of  parties  thus  to  oust  the  courts  of 
their  general  jurisdiction,  any  more  than  they  have  to  add  to  a  personal 
covenant,  that  they  are  not  to  be  responsible  for  a  breach  of  it.  Fumi- 
vaU  V.  Ooombes,  5  Mann.  &  6r.  786.  The  Supreme  Court  of  the  United 
States  have  recognized  the  soundness  of  this  general  principle  in  Buur^ 
ance  Co.  v.  Mbne^  20  Wall.  445,  in  which  they  hdd  that  an  agree- 
ment by  a  foreign  insurance  company,  in  conformity  with  a  State  statute, 
that  if  sued  in  a  State  court  they  would  not  remove  the  suit  into  the 
Federal  court,  was  invalid. 

The  contention,  however,  here  is,  that  the  special  provision  added  in 
this  policy  to  the  arbitration  clause  distinguishes  this  case  from  those 
cited.  It  declares  that  **  no  action,  suit,  or  proceedings  at  law  or  in 
equity,  shall  be  maintained  on  this  policy,  unless  the  amount  of  loss  or 
dispute  as  aforesaid  shall  have  been  first  thus  ascertained." 

If,  however,  it  was  not  in  the  power  of  the  parties  to  oust  the  courts 
of  their  general  jurisdiction,  by  such  an  agi'eement,  that  clause  does  not 
help  them.  Had  a  general  arbitration  clause  been  valid,  it  would  have 
been  a  condition  precedent  to  an  action  of  itself ;  the  provision  in  ques* 
tion  is  but  the  expression  of  that  which  was  implied. 

We  are  not  to  be  understood  as  holding  that  this  provision  of  the 
poli<7,  which  is  special,  not  general,  is  entirely  without  effect.  By  its 
terms  it  was  confined  to  ''  any  difference  or  dispute  that  should  arise 
between  the  insured  and  the  company,  touching  the  amount  of  any  loss 
or  damage."  But  then  it  was  incumbent  on  the  defendants  below,  in 
order  to  avail  themselves  of  it,  to  show  that  a  dispute  had  arisen  touch- 
ing the  amount  of  the  loss.  In  other  words,  they  must  show  that  they 
admitted  the  validity  of  the  policy,  and  their  liability  under  it,  and  that 
the  only  question  was  as  to  the  extent  of  the  loss. 

An  examination  of  the  case  of  SeoU  v.  Avery^  5  House  of  Lords 
Cases,  827,  so  much  relied  on  by  the  defendants  in  error,  will  shi  w  that 
a  majority  of  the  opinions  there  went  upon  the  ground  that  it  was  a 
special,  not  a  general  arbitration,  which  was  intended.  The  power  to 
oust  the  courts  of  their  general  jurisdiction  was  expressly  repudiated 
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Nothing  of  the  kind  appeared  on  the  trial  here ;  on  the  oontrary,  it  rather 
•eemed,  from  an  offer  of  eyidenoe  made  by  the  plaintiff  objected  to  by 
the  defendants,  and  rejected,  that  one  ground  of  defense  was,  that  there 
had  been  a  breach  of  one  of  the  conditions  of  the  policy,  by  the  non-in- 
dorsement of  another  insurance,  which  avoided  the  contract  altogether. 

Parties  may  agree  that  when  the  dispute  is  of  the  character  of  an 
account  involving  the  examination  of  books,  and  the  value  of  a  laige 
number  of  things,  and  the  extent  of  the  damage,  it  shall  be  determined 
by  three  men  as  appraisers  in  effect — a  much  more  appropriate  tribunal 
for  such  a  controversy  than  a  jury. 

JudgfnmU  reventd  and  ftoe^dfndo  awarded. 


HUHTBR  V.   COXXOHWBALTH. 
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▼loted  of  a  simple  asiaiilt  * 


INDICTMENT  against  defendant  and  another  for  that  they,  ^  with 
force  of  arms,  feloniously  did  make  an  assault  upon  one  Samuel 
Floyd,  ete.,  *  *  *  and  that  the  said  James  A  Hunter  in  his  right  hand 
then  and  there  had  and  held  (a  pistol,  and)  feloniously  did  then  and 
there  shoot  at  the  said  Samuel  Floyd  with  intent,  him,  the  said  Samuel 
Floyd,  then  and  there  feloniously  to  kill  and  murder.  And  that  the  said 
Agatha  Hunter,  at  the  time  of  the  committing  of  the  felouy  and  assault 
aforesaid,  etc,  *  *  *  was  there  present,  aiding,  helping,  abetting,  assist- 
ing, comforting  and  maintaining  the  said  James  A.  Hunter  in  the  felony 
and  assault  aforesaid,  in  manner  and  form  aforesaid,  to  do,  commit,  and 
perpetrate.  And  so  the  inquest  aforesaid,  etc.,  do  say  that  the  said 
James  A  Hunter  and  the  said  Agatha  Hunter  then  and  there,  in  man- 
ner and  form  aforesaid,  feloniously  did  shoot  at  the  said  Samuel  Floyd 
with  intent,  him,  the  said  Samuel  Floyd,  then  and  there  feloniously  to 
kill  and  murder,  contrary  to  the  form  of  the  Act  of  the  General  As 
sembly,"  etc 

The  indictment  was  tried  November  28d,  1874,  and  the  jury  found 
*  the  defendants,  James  A  Hunter  and  Agatha  Hunter,  guilty  of  an 

•See  iState  ▼.  Wkii€^  90  Am.  Bep.  e02.  ' 
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Msault.*'  On  the  28th  November,  1874,  the  defendants  moTed  in  arrest 
of  judgment,  for  the  following  reason  : 

^  That  the  indictment,  ooDtaining  bnt  one  oonnt,  charged  a  felony,  of 
which  offense  the  jury  acquitted,  but  found  defendants  guilty  of  a  mis* 
demeanor,  upon  which  finding  no  judgment  can  be  entered,  because  the 
greater  offense  contains  the  lesser,  and  the  latter  was  merged  in  the  for* 
mer;  because  there  b  no  statute  authorizing  it;  no  decision  of  the 
Supreme  Court  changing  the  common  law  and  practice,  and  at  common 
law,  both  in  England  and  here,  no  such  judgment  could  be  entered  on 
such  a  finding." 

On  the  2d  of  January,  1875,  the  motion  was  overruled  and  James  A. 
Hunter  was  sentenced  to  pay  a  fine  of  $200  and  be  imprisoned  for  ten 
months.  James  A.  Hunter  took  a  writ  of  error,  and  assigned  for  error 
that  the  court  erred : 

1.  In  overruling  defendant's  motion  in  arrest  of  judgment. 

2.  In  holding  that  a  conviction  could  be  had  for  a  misdemeanor  in  an 
indictment  charging  a  felony  alone. 


J.  S*  Ferguson^  M,  Swartzweidetj  and  B*  M,  Giisany  for  plaintiff  in 
error,  cited  Henwood  v.  Chmnumweakhy  2  P.  F.  Smith,  424 ;  Steviek  v. 
OomnumweaUh,  28  id.  460;  (hmnwmpeaUh  v.  Oabky  7  S.  &  R.  438; 
Dinkey  v.  Oonunanwealih,  5  Harris,  129.  The  offense  charged  being  a 
felony  under  the  Criminal  Code  of  March  81,  1860,  §  82  (Famph.  L. 
408,  1  Br.  Pnrd.  840,  pL  128),  the  defendant  would  be  prevented 
from  testifying  under  Act  of  April  Sd,  1872,  S  1  (Famph.  L.  84, 1  Br. 
Furd.  625,  pi.  21). 

T.  M,  Marshallj  for  Commonwealth,  defendant  in  error. 

Faxsom,  J.  The  plaintiff  in  error  was  indicted  for  a  felonious  as> 
sault  The  jury  convicted  him  of  assault  A  motion  in  arrest  of 
judgment  was  made,  which  was  overruled  by  the  court  below,  and  jadg^ 
ment  entered  on  the  verdict.     This  is  assigned  here  for  error. 

The  record  presents  the  single  question,  whether,  upon  an  indictment 
charging  a  felony,  the  jury  may  acquit  of  the  felony,  and  convict  of  the 
constituent  misdemeanor.'  We  are  in  no  doubt  as  to  the  rule  at  common 
law.  It  was  long  held  in  England,  that  upon  an  indictment  for  a  felony 
there  could  be  no  conviction  for  the  minor  offense  of  misdemeanor.  Be^ 
V.  OrosM,  1  Ld.  Raym.711 ;  S.  C,  8  Salk.  198 ;  2  Hawk.,  chap.  47,  f  6: 
1  Chit  C.  L.  251  and  689.  The  reason  of  the  rule  was,  that  persons 
indicted  for  misdemeanors .  were  entitled  to  certain  advantages  at  the 
trial,  such  as  the  right  to  make  a  full  defense  by  counsel ;  to  have  a  oop^ 
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of  the  indictment,  and  a  special  jury,  privileges  not  accorded  to  those 
indicted  for  a  felony.  It  is  apprehended  these  reasons  no  longer  exist  in 
England  —  at  least  not  to  the  extent  they  did  formerly,  for  by  the  stat. 
1  Vict,  ch«  85,  111  (Lord  Denman's  Act),  the  rule  itself  has  been 
abolbhed,  and  now,  upon  a  bill  charging  a  felony,  a  conviction  may  there 
be  had  for  a  constituent  misdemeanor.  It  is  clear  that  the  reason  of  the 
rule  has  no  application  in  this  State.  On  the  contrary,  the  advantages, 
if  any,  upon  the  trial  are  all  in  &ivor  of  those  charged  with  a  felony.  By 
the  merciful  provisions  of  our  criminal  law,  the  higher  and  more  atrocious 
the  crime,  the  more  numerous  are  the  safeguards  thrown  around  the 
accused,  and  the  more  jealously  does  the  law  guard  every  legal  right  to 
which  he  is  entitled. 

The  rule  in  other  States  of  this  country  is  by  no  means  uniform.  It 
ts  said  by  Mr.  Wharton,  in  his  work  on  Criminal  Law,  f  400,  that  the 
old  common-law  rule  is  still  followed  in  Massachusetts,  in  Indiana  and 
Maryland ;  while  in  New  Tork,  Vermont,  New  Jersey,  Ohio,  North 
Carolina,  South  Carolina*  and  Arkansas,  it  has  been  held  that  the  reason 
of  the  English  rule  having  ceased,  the  rule  itself  ceases,  in  obedience  to 
the  maxim  eeuanU  rcUione  legit  eessat  ipsa  lex,  A  number  of  authori- 
ties are  introduced  by  Mr.  Wharton,  which  it  is  unnecessary  to  refer  to 
here.  The  learned  author  places  Pennsylvania  as  among  Uie  States  in 
which  the  old  common-law  rule  still  prevaUs,  and  dtes  7%e  Cbmmon- 
weaUh  V.  Oahle,  7  S.  &  R  438,  in  support  of  his  text.  The  case  refer- 
red to  is  authority  only  for  what  it  decides.  No  such  question  was 
t)efore  the  court.  The  contention  there  was  whether  upon  an  indictment 
for  murder  a  conviction  for  manslaughter,  without  stating  it  was  for 
voluntary  manslaughter,  could  be  sustained.  The  court  held  that  the 
verdict  was  sufficiently  certain ;  that  it  was  to  be  presumed  the  jury 
meant  voluntary  manslaughter.  It  is  true,  C.  J.  Tilohman,  who  deliv- 
ered the  opinion  of  the  court,  recognized  the  common-law  rule  referred 
to,  but  it  was  assumed,  not  argued.  Indeed,  it  could  not  well  have  been 
otherwise,  as  the  point  was  not  made.  Black,  C.  J.,  also  appears  to 
have  recognized  the  rule  in  Dinkey  v.  7%e  CammontifecUthy  5  Harris,  127, 
when  he  said  that,  ^^  on  an  indictment  for  a  felony,  there  cannot  be  a 
conviction  for  a  minor  offense  included  within  it,  if  such  minor  offense 
be  a  misdemeanor."  But  this  point  was  not  before  the  court  in  Dinkey 
▼.  Commontoeakh.  All  that  case  ruled  was,  that  an  indictment  for 
seduction  under  the  statute  includes  the  charge  of  fornication,  and  that 
a  party  indicted  for  seduction  and  acquitted  may  plead  such  an  acquittal 
in  bar  of  the  subsequent  indictment  for  fornication  and  bastardy  on  the 
tame  act;  and  the  record  will  be  a  complete  defense.     It  will  thus  be 


86  PENNSYLVANIA, 

Hunter  v.  Commonwealth* 

Been  that  Dinkey  v.  The  OommanweaUhy  as  well  as  ChmmonweaUh  v. 
CroNey  are  not  authority  to  the  extent  claimed  for  them,  and  can  hardly 
be  said  to  support  the  rule.  On  the  other  hand,  we  are  not  without 
authority  to  support  a  conviction  of  a  misdemeanor  upon  an  indictment 
charging  a  felony.  In  Harmon  v.  The  (hmmonweaUhy  12  S.  &  R.  69, 
in  which  it  was  held  that  a  count  charging  assault  with  intent  to  ravish 
might  be  joined  with  a  count  for  rape,  C.  J.  Tilohman  shows  that  as  &ir 
back  as  1772,  upon  an  indictment  charging  rape,  the  defendant  had  been 
convicted  of  an  assault  with  intent  to  ravish.  In  Shauee  v.  I^  Chmmon^ 
wealthy  5  Barr,  88,  the  principle  is  laid  down  by  Bubmsidb,  J. :  *<  When 
a  count  in  an  indictment  contains  a  divisible  averment,  it  is  the  province 
of  the  jury  to  discriminate  and  find  the  divisible  offense :  and  this  dis- 
tinction runs  through  the  whole  criminal  law.  It  is  enough  to  prove  so 
much  of  the  indictment  as  shows  that  the  defendants,  or  any  one  of  thenit 
has  committed  a  substantial  crime  therein  specified."  Justice  Burnsibb 
then  proceeds  to  cite  Rex  v.  Dawson,  S  Starkie,  62,  where  an  indictment 
charged  the  defendant  with  an  assault  with  intent  to  abuse  and  camallj 
know  a  female  child,  and  it  was  held  that  he  might  be  convicted  of  an 
assault  to  abuse  her  simply :  5  Ohio,  242,  where  it  was  held  that  on  an 
indictment  for  an  assault  with  an  attempt  to  murder,  there  may  be  a 
conviction  of  an  assault  simply ;  and  adds :  ^  this  is  the  law  and  practice 
of  Pennsylvania.'*  The  genend  rule  is  well  settled  that,  upon  an  indict- 
ment charging  a  particular  crime,  the  defendant  may  be  convicted  of  a 
lesser  offense  included  within  it.  Thus  upon  an  indictment  for  murder 
the  prisoner  may  be  convicted  of  manslaughter ;  a  person  charged  with 
burglary  may  be  convicted  of  larceny,  if  the  proof  fail  of  breaking  and 
entering ;  a  person  charged  with  seduction  may  be  convicted  of  fornica- 
tion. Dinkey  v.  CommantDealthf  5  Harris,  127 ;  when  persons  are  in- 
dicted for  riotous  assault  and  battery,  they  may  be  convicted  of  assault 
and  battery  only.  Shouee  v.  Oommonweakh^  5  Barr,  88 ;  when  the 
charge  is  assault  and  battery,  a  conviction  may  be  had  for  assault  In* 
stances  of  this  kind  might  be  multiplied  indefinitely  if  necessary. 

The  common-law  rule  that  a  felony  and  misdemeanor  cannot  be 
joined  in  the  same  indictment  had  its  foundation  in  substantially 
the  same  reasons  as  the  rule  under  discussion.  Tet  we  have  seen 
tiiat  it  was  departed  from  in  Barman  v.  7%e  Oammonweakh. 
Since  then  it  has  been  constantly  undermined.  In  Henwood  v.  The 
Chmmanwealth,  2  P.  F.  Smith,  424,  it  was  said  by  AaMsw,  J.,  that 
^  the  English  rule  against  Uie  joinder  of  a  felony  and  misdemeanor  in 
the  same  indictment  has  been  greatly  modified  by  modem  decisions.  It 
would  be  going  too  far  to  say  now  that  it  exists  in  case  except  it  is 
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where  the  offenses  are  repugnant  in  their  natnre  and  legal  incidents,  and 
the  trial  and  judgment  so  incongraous  as  to  tend  to  deprive  the  defendant 
of  some  legal  advantage/'  citing  Reg,  v.  Fergtuon^  29  Eng.  L.  &  E. 
586 ;  Harmon  v.  GommonweeiUk,  iupra  ;  State  v.  Booker,  17  Vt.  658 ; 
iState  T.  BojfeSf  1  McMullin,  196,  and  other  cases.  I  regard  it,  therefore, 
as  the  settled  rale  in  this  State,  that  a  felony  triable  in  the  Qoarter  Ses- 
sions may  be  joined  in  the  same  indictment  with  a  misdemeanor  growing 
oat  and  a  part  of  the  same  transaction.  Whether  a  misdemeanor  may 
be  joined  in  the  same  indictment  with  a  felony  which  is  triable  ex- 
clusively in  the  Oyer  and  Terminer  is  a  question  about  which  I  express 
no  opinion,  as  the  principle  is  not  necessarily  involved  in  this  case. 

If  the  indictment  here  had  contained  a  count  charging  assault  merely, 
it  is  dear  from  the  above  authorities  that  there  would  have  been  no 
misjoinder.  It  is  equally  clear  that  a  conviction  for  the  assault  and  an 
acquittal  for  the  felony  would  have  been  good.  So  would  a  conviction 
upon  the  bill  generally.  If,  then,  there  could  have  been  a  conviction 
apon  the  count  for  assault,  why  not  without  the  count?  We  have  seen 
that  the  rule  against  the  non-joinder  of  the  two  offenses  no  longer  exists. 
What  is  there  left  to  support  the  position  that  upon  the  charge  of  felony 
a  conviction  cannot  be  had  for  its  constituent  misdemeanor  ?  In  this 
case  the  defendant  was  indicted  for  an  assault  with  an  intent  to  kill. 
He  was  convicted  of  an  assault.  This  was  the  very  offense  with  which 
he  was  charged.  The  intent  to  kill  is  a  mere  qualification  or  aggrava- 
tion of  the  crime.  The  fact  to  be  proved  by  the  Commonwealth  was  the 
assault.  It  was  for  the  jury  to  say  whether,  under  the  circumstances 
attending  tiie  assault,  the  nature  of  the  attack,  and  the  means  employed, 
it  was  accompanied  with  an  intent  to  take  life.  Upon  the  question  of 
the  intent,  the  jury  have  found  in  &ivor  of  the  defendant,  but  convicted 
of  assault  How  has  he  been  injured  by  this  ?  The  greater  crime  neces- 
sarily involved  the  less.  It  was  divisible.  The  lesser  could  exist  with- 
out the  greater,  and  the  jury  have  so  found.  There  was  no  surprise  upon 
the  defendant  The  fact  of  the  assault  was  the  very  issue  before  the 
jury,  and  he  enjoyed  every  legal  right  incident  to  tiie  trial  that  he  would 
have  been  entitied  to  if  he  had  been  indicted  for  the  misdemeanor.  Nor 
b  he  left  in  any  peril  hereafter.  The  plea  of  autrefois  convict  would  be 
a  sufficient  answer  to  a  subsequent  indictment  for  tiie  misdemeanor. 

It  was  strongly  urged,  however,  as  a  reason  why  this  conviction  should 
not  be  sustained,  that  tiie  defendant  was  deprived  of  the  benefit  of 
the  Act  of  April  Sd,  1872,  which  permits  defendants  chaiged  with 
offenses  not  above  the  grade  of  misdemeanor  (forgery  and  perjury  ex- 
septed)  to  testify  in  their  own  behalf.    The  objection  is  plausible,  but 
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ansonnd.  The  act  in  question  may  be  regarded  as  an  indolgenm 
extended  to  defendants  in  certain  cases.  It  was  not  intended  to  embar- 
rass or  dehiy  the  administration  of  criminal  jostioe,  nor  to  make  two 
trials  necessary  where  one  sufficed  before.  It  is  not  to  be  extended  to 
cases  not  enumerated  in  the  act.  It  has  no  application  where  a  party  is 
charged  with  a  felony.  Such  was  the  charge  here.  It  is  true  the  result 
of  the  trial  shows  the  defendant  did  not  commit  the  felony.  But  that 
was  one  of  the  questions  of  fact  the  jury  were  called  upon  to  try.  In 
the  determination  of  such  an  issue  the  defendant  had  no  right  to  be 
heard  from  the  witness-«tand.  Had  the  indictment  included  a  count  for 
the  assault  it  cannot  be  pretended  that  the  defendant  would  have  been  a 
competent  witness.  And  if  conyicted  of  the  misdemeanor  only,  it  would 
not  have  been  a  sufficient  ground  to  arrest  the  judgment  If  it  be  urged 
that  this  view  of  the  effect  of  the  Act  of  1872  may  lead  to  cases  of 
hardship,  it  is  sufficient  to  say  that  the  remedy  for  such  cases  is  in  the 
oourts  below.  If  a  count  for  a  felony  is  joined  in  an  indictment  with  a 
oount  for  a  misdemeanor  for  the  mere  purpose  of  closing  the  mouth  of 
the  defendant,  the  judge  before  whom  the  cause  is  tried  has  ample  power 
to  see  that  the  process  of  the  law  is  not  abused.  It  b  not  to  be  presumed 
that  public  officers  charged  with  the  prosecution  of  the  pleas  of  the 
Commonwealth  wiU  use  the  powers  they  possess  to  the  injury  of  the 
citizen. 

The  common  law  bristles  with  technicalities.  It  was  said  by  Lord 
Halb,  an  eminent  as  well  as  a  humane  judge,  that  such  niceties  ^  were 
grown  to  be  a  blemish  and  an  inconvenience  in  the  law,  and  the  admin* 
istration  thereof ;  that  more  offenders  escape  by  the  easy  ear  given  to 
exceptions  to  indictments  than  by  the  manifestations  of  their  innocence, 
and  the  grossest  criminals  had  gone  unpunished  by  reason  of  these  un* 
seemly  niceties."  Many  of  the  niceties  to  which  Lord  Haxe  alluded 
survived  long  after  the  reasons  in  which  they  had  their  origin  had  passed 
away.  But  few  of  them  remain  to  vex  the  administration  of  justice. 
The  tendency  of  modem  legislation  and  of  judicial  decision  is  to  disre- 
gard mere  technicalities,  and  to  regard  the  substance  rather  than  the 
form.  Oar  revised  Criminal  Code  and  Criminal  Procedure  Act  have 
brushed  away  many  of  these  <<  unseemly  niceties."  Among  these  changes 
may  be  noticed  section  107  of  the  Code,  defining  the  offense  of  larceny  by 
any  derk,  servant,  or  person  in  the  employ  of  another,  where  the  prop- 
erty stolen  has  never  gone  into  the  actual  possession  of  the  owner ;  sec- 
tion 108,  in  regard  to  larceny  by  bailees,  where  the  bailee  shall  not  break 
bulk,  or  otherwise  determine  the  bailment;  also  sections  11  to  22  of  the 
Criminal  Procedure  Act,  relating  to  indictments  and  pleadings,  allowing 
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the  amendment  of  indictments  in  mere  formal  matters ;  simplifying  the 
forms  of  indictments,  so  that  it  is  sufficient  to  charge  the  offense  sub- 
stantially ;  and  sections  50  and  51  of  the  last-named  act,  in  the  former 
of  which  it  is  provided  that  a  party  indicted  for  felony  or  a  misdemeanor 
may  be  found  guilty  of  an  attempt  to  commit  the  same ;  and  in  the 
latter,  that  persons  indicted  for  a  misdemeanor  shall  not  be  acquitted,  if 
upon  the  trial  the  offense  turns  out  to  be  a  felony.  The  last-named 
sections  have  an  important  bearing  upon  the  question  under  considera- 
tion. The  analogy  is  so  dose  that  we  might  safely  rest  our  decision 
upon  it.  The  statute  having  made  it  the  duty  of  the  jury  to  convict  of 
an  attempt  where  the  proof  fails  of  the  completed  offense,  it  is  difficult  to 
see  any  sufficient  reason  why  a  conviction  may  not  be  had  for  a  com- 
pleted misdemeanor,  when  the  proof  fails  of  the  perpetration  of  the 
felony  of  which  it  is  a  constituent 

In  the  Quarter  Sessions  of  Philadelphia,  the  most  important  criminal 
court  in  the  State,  the  English  rule  has  long  since  been  abandoned.  So 
&r  as  I  have  means  of  knowledge  the  same  is  the  case  throu^out  the 
State.  WhUe  this  is  not  conclusive,  it  is  yet  important^  as  showing  the 
drift  of  the  judicial  and  professional  mind.    • 

In  view  of  all  these  ^ts,  and  of  the  authorities  cited,  we  have  no 
hesitation  in  declaring  that  the  old  common-law  rule,  that  upon  an  in- 
dictment for  a  felony  there  can  be  no  conviction  for  a  misdemeanori  no 
longer  exists  in  Pennsylvania. 

Th$ji»dgmmt  oftfw  Churl  of  Quarter  Sessiom  i$  affirmed. 


Thorns  v.  Trayellbrs  Insxtbancb  Compant. 

(80PeD]i.8tl5.) 

bmwranw  compamf  -^  appointment  oftigents  hf  foreign  eompanif  -^/ailttre  to  cowipfy 

with  ttatute  defense  to  action  on  agent's  oond. 

in  an  action  on  a  bond  given  by  the  agent  of  an  insurance  company  incorporated  in  another 
ftate,  to  recover  numeys  collected  as  premitune,  heldt  that  it  was  a  good  defense  that 
flie  plaintiff  had  not  complied  with  the  statutes  of  the  State  in  appointing  said 
agent,  and  that  waid  agent  bad  not  qualified  himself  to  act  as  snob  statutes  required. 

ACTION  of  debt  by  the  Travellers  Insurance  Company  of  Hartford, 
Connecticut,  against  Thome  and  others  on  a  bond  given  by  said 
Thome  as  principal  and  the  others  as  sureties.    The  opinion  states  the 
Vol.  XXL— 12 
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oase*    The  plaintiff  had  a  verdict,  and  the  defendant  took  a  writ  of 
error. 

Wier^  Gihanj  A.  M.  Brcvm  and  S.  JL  Purviance^  for  plaintiffs  in  error. 
An  action  founded  on  the  violation  of  law  cannot  be  maintained. 
Mayhin  v.  CouUm^  4  Dallas,  298.  The  test'  is,  whether  the  plaintiffs 
require  the  aid  of  the  illegal  transaction  to  establish  their  case.  Swan  v* 
Scatty  11  S.  &  R.  161 ;  Thamoi  v.  Bradyy  10  Barr,  164 ;  ScoU  v.  Dujffyy 
2  Harris,  20.  When  an  act  is  prohibited  under  a  penalty  it  is  void. 
Burhholder  v.  Beetem,  15  P.  F.  Smith,  496 ;  HoU  v.  Oreen,  28  id.  198 ; 
Armitrong  v.  Toler,  11  Wheat  258 ;  Oraig  v.  Mtuourij  4  Pet.  426 ; 
Baby  V.  Westy  4  N.  H.  285 ;  Pray  v.  Burbaniy  10  id.  877  ;  Bancroft  v. 
JhmmoBy  21  Yt.  456 ;  BouiweB  v.  Fastery  24  id.  485.  In  relation  to 
liability  on  contracts,  etc.,  of  insurance  companies  who  have  not  complied 
with  statutory  requisitions,  they  cited  J^na  Lu.  Oo,  v.  Barveyy  11 
Wis.  414;  Buxton  v.  Hambimy  82  Me.  448;  Gihton  v.  Servieey  5 
Taunt  488 ;  Lindsey  v.  Buthmfordy  17  B.  Monr.  245 ;  Biting  Sun 
In$.  Oo.  V.  Slaughtery  20  Ind.  520. 

&  Mi  Baymondy  O.  B  Mi  Smith,  and  A,  H.  MSUUty  for  defendants  in 
error. 

Mbbcur,  J.  Although  twenty-seven  errors  were  assigned,  eight  only 
were  urged  on  the  argument  The  main  contention  in  the  case  arises 
under  the  4th,  5th,  6th,  7ih  and  8th  assignments.  They  will  be  con- 
sidered together.  They  raise  the  question  of  the  effect  upon  the  rights 
of  the  defendants  in  error,  on  their  failing  to  comply  with  the  require* 
ments  of  the  Act  of  11th  April,  1868.     Purd.  Dig.  796,  pi.  28. 

The  defendants  in  error  are  a  foreign  life  and  acddent  insurance 
company,  organized  under  the  laws  of  the  State  of  Connecticut  Thome 
had  been  acting  as  an  agent  for  the  company  in  the  western  part  of 
Pennsylvania.  This  action  was  on  a  bond,  executed  by  himself  and 
sureties,  conditioned,  inler  alioy  that  he  should  pay  over  to  the  company 
the  premiums  or  money  received  by  him,  for  it,  from  any  source.  The 
claim  was  to  recover  premiums  received  and  retained  by  him.  The  bond 
is  dated  25th  of  July,  1870.  He  ceased  to  act  as  agent  the  5th  of 
November  of  the  same  year.  He  is  sought  to  be  charged  with  money 
received  by  him  as  agent  for  the  company  during  the  intervening  time. 

The  Act  of  11th  April,  1868,  is  designed  to  establish  a  complete 
system,  under  which  alone  such  a  company,  incorporated  in  another 
State,  can  transact  business  in  this  State. 

Section  2  requires  the  company  shall  first  appoint  an  agent  residdiil 
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within  this  State,  and  file  in  the  office  of  the  aaditor-general  a  certifled 
copy  of  the  resolution  appointing  him. 

Section  5  requires  the  agent  to  give  a  hond  with  sureties  in  the 
sum  of  $5y000,  conditioned  for  the  faithful  discharge  of  all  the 
duties  enjoined  on  him  by  the  act  The  bond  shall  be  duly  approved 
And  recorded,  and  then  be  deposited  in  the  office  of  the  auditor-genoraL 

Section  10  gives  such  agent  power  to  transact  business  in  every  county 
of  the  Conunonwealth,  either  in  person  or  by  subordinate  agents  appointed 
by  him,  and  he  ^  may  from  time  to  time  appoint  as  many  subordinate 
agents  as  he  may  deem  proper,  and  certify  Uie  names  and  residences  of 
the  same  to  the  auditor-general,  who  thereupon  shall  issue  to  each  of  said 
subordinate  agei^ts,  upon  payment  of  the  usual  fee  of  his  office,  a  oertifi> 
Gate  showing  that  *  *  *  the  agent  has  full  power  and  authority  to  trans- 
act business  in  any  part  of  this  Commonwealth,  and  that  he  has  designated 
such  person  as  his  subordinate  agent ;  and  no  person  shall  act  as  a  subor- 
dinate agent  until  he  has  received  such  certificate."  Thus  it  appears 
a  subordinate  agent  cannot  be  appointed  otherwise  than  through  and  by 
this  certificate  of  the  auditor-general.  Without  such  certificate  he  is 
absolutely  forbidden  to  act  by  Uie  most  positive  and  imperative  language. 

Section  12  prescribes  the  punishment  which  shall  be  inflicted  on  any 
person  who  shall  receive  premiums,  forward  applications,  or  in  any  way 
transact  business  for  the  company,  without  having  received  authority  so 
to  do,  agreeably  to  the  provisions  of  the  act.  It  declares  ^  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  $500  for  each  offense."  The  penalties  given  by  this  sec- 
tion are  not  limited  to  those  iUegally  acting  as  agents,  but  extend 
to  the  company  thus  suffering  them  to  act  It  declares  any  party 
receiving  applications  from,  or  sending  policies  to,  any  person  not  duly 
authorized  to  act  as  agent,  shall  be  fined  in  a  like  sum  of  $500  for 
each  offense  and  be  prohibited  from  doing  business  in  this  Stote  until 
the  fine  is  fully  paid. 

Section  18  enjoins  upon  the  district  attorneys  of  the  several  counties  the 
duties  of  examining  every  licensed  agent  transacting  business  in  their 
respective  counties ;  and  the  books  of  said  agency,  *<  once  in  each  am* 
every  year,"  and  to  enforce  this  act  and  all  of  its  penalties  against  such 
agents,  persons  and  companies  as  may  offend  against  its  provisions. 

If  Thome  was  not  duly  qualified  under  the  statute  to  act  as  agent,  but 
did  so  act  under  instructions  from  the  company,  both  he  and  the  com- 
pany were  acting  in  violation  of  the  express  conmiands  of  the  statute 
If  so  acting,  can  the  company  sustein  this  suit,  based  on  such  an  iUegal 
transaction  ? 


92  PENNSYLVANIA, 


Thorne  t.  Trayellera  Insnranoe  Company. 


There  can  be  no  doubt  of  the  constitutional  power  of  the  legislature  to 
prescribe  the  conditions  under  which  a  foreign  corporation  shall  transact 
Irasiness  in  this  State,  and  the  manner  in  which  its  agents  shall  be 
-qualified,  before  entering  on  their  duties. 

It  has  often  been  held  that  an  action  founded  on  a  transaction  pro- 
•hibited  by  statute  cannot  be  maintained,  although  a  penalty  be  imposed 
for  violating  the  law,  and  it  be  not  expressly  declared  that  the  contract 
be  void.  MUchell  v.  SmUk^  1  Binn.  118  ;  Setdenbender  et  al,  ▼.  Oharlet^ 
AdndnutralarMy  4  S.  &  B.  151;  Swan  v.  Seottt  11  id.  155;  Oobtn^ 
Ka  Bridge  Co.  v.  Haldeman,  7  W.  &  S.  238 ;  Tkomoi  v.  Brady,  10 
Barr,  164 ;  ScaU  ▼.  Dujffy,  2  Harris,  20 ;  Holt  v.  Green,  23  P.  F.  Smith, 
198.  In  this  last  case  it  was  said,  the  objection  may  often  sound  very 
ill  in  the  mouth  of  defendant ;  but  it  is  not  for  his  sake  the  objection  is 
allowed.  It  is  founded  on  general  principles  of  policy  which  he  shall 
«have  the  advantage  of,  contrary  to  the  real  justice  between  the  parties. 
That  principle  of  public  policy  is,  that  no  court  will  lend  its  aid  to  a 
party  who  grounds  his  action  upon  an  immoral  or  an  illegal  act.  It  is 
•claimed,  however,  that  conceding  Uie  rule  that  an  illegal  contract  wiU 
not  be  enforced  by  a  court,  yet  when  it  has  been  executed  by  the  parties 
themselves,  and  the  illegal  object  of  it  has  been  accomplished,  the  money 
•or  thmg  which  was  the  price  of  it  may  be  a  legal  consideration  between 
the  parties  for  a  promise  express  or  Implied ;  and  the  court  will  not 
unravel  the  transaction  to  discover  its  origin.  We  may  concede  this  view 
•of  the  law  to  be  correct,  as  an  abstract  proposition ;  yet  it  by  no  means 
oontrols  this  case.  This  is  not  an  action  against  Thome  alone,  for 
money  had  and  received.  It  is  against  him  and  his  sureties  jointiy,  on 
their  bond,  for  his  alleged  breach  of  duty  as  a  duly  appointed  agent  of 
the  corporation.  That  he  had  been  <<  duly  appointed  "  is  recited  in  the 
bond  to  which  they  subscribed  their  names  as  sureties.  They  had  no 
knowledge  of  the  illegal  conduct  of  Thome  or  of  the  corporation.  They 
were  no  party  to  any  fraud.  They  had  violated  no  provision  of  the 
statute.  They  have  done  nothing  to  estop  their  showing  the  whole 
•character  of  the  consideration  on  which  the  bond  rests.  StUl  further, 
the  defendants  in  error  did  not  seek  to  recover  by  giving  the  bond  alone 
in  evidence.  They  went  further  and  opened  up  the  whole  transaction 
between  themselves  and  Thome.  WiUiout  the  aid  of  that  transaction  the 
company  had  no  case.  If  the  transaction  was  illegal,  then  the  corporation 
itself  showed  it  had  broken  the  law,  and  tiiat  it  could  not  recover  with* 
out  the  aid  of  the  illegal  consideration  ^  of  one  prohibited  by  statute. 
The  sureties  might  undoubtedly  invoke  the  protection  of  the  law  to 
relieve  them  from  an  obligation  based  on  an  illegal  consideration,  and 
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entered  into  on  a  falae  representation  of  a  subatantial  and  controlling  &ot 
JbriocA  t.  Gray,  8  Watts,  497 ;  M%le$  v.  Stevens^  8  Barr,  21. 
[The  remainder  of  the  opinion  was  devoted  to  questions  of  evidenoe.} 

Judgment  rmfened^ 


COLSMAN  T.  ChADWICK. 
(S0P«ui.8t81.) 


IIm  OfWB«r  of  land  oonv^yed  the  eoal  beneath  the  razfRoe  **  and  all  the  |iKi?flege» 
neoenary  for  the  oonyenient  working  of  said  ooal  •  •  •  and  all  rlghti  and  privUeffSS- 
faiddent  or  nsnally  appurtenant  to  the  worUng  and  nsing  of  ooal  mines."  JSbM, 
tiiat  the  grantee  conld  not  remove  the  raxfaoe  rapport,  and  that  erldenoe  of  a  eostom 
to  tfaeoontnry  was  not  admiesible. 

The  grantee  of  mhierals  beneath  the  sorf^use  ie  not  liable  to  the  owner  of  the  snzfaot- 
for  the  loos  of  springs  occasioned  by  the  ordinary  working  of  the  mine. 


A  CTION  on  the  case  by  Chadwick  against  Coleman  and  others  to 
^  cover  damages  occasioned  to  plaintiff's  land  by  defendants  in  woriL* 
big  a  coal  mine. 

The  plaintiff  declared  that  he  was  the  owner  of  a  tract  of  sixteen 
aeies  of  land  in  Penn  township,  Allegheny  county,  on  which  he  with  hl» 
Aunfly  resided ;  that  the  defendants  were  possessed  of  a  coal  scdne  under* 
lying  the  said  tract  of  land ;  that  it  was  their  duty  in  working  the  mine- 
to  leave  sufficient  pillars,  ribs,  supports,  etc.,  so  as  to  prevent  the  super- 
incumbent surface  of  the  said  tract  from  falling  in,  or  to  have  set  up  suf- 
Hcient  posts  to  support  and  protect  the  surface  and  prevent  it  from  fall- 
ing in  ;  that  the  defendants  mined  the  coal  in  so  unskillful,  negligent  and 
careless  a  manner  as  to  cause  the  surface  of  the  tract  overlying  the  mino 
^  to  cave  in,  crack,  break  and  thereby  destroy  the  buildings,  orchards,, 
springs  of  water,  etc,  and  diverted  Uie  springs  and  streams  of  water 
fh>m  their  natural  channel,  etc.,  so  that  the  plaintiff  was  not  only 
disturbed  in  hb  possession,  use,  etc.,  of  the  tract,  but  injured  in  his  occn» 
pation  as  farmer  and  fruit-raiser." 

The  tract  of  land,  surface  and  minerals  beneath,  on  the  4th  of  Octo» 
ber,  1853,  belonged  to  Thomas  Chadwick,  who,  on  that  day,  conveyed 
to  the  firm  of  Coleman,  Hailman  ds  Co.,  ^'  all  the  bituminous  and  fossil 
ooal  within  and  underlying  "  the  tract  in  question  ;  '^  containing  an  area* 
of  coal  of  40  acres  and  145  perches,  with  the  privilege  of  entering  on* 
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and  occupying  so  much  of  the  overljing  land  as  might  be  necessary  for 
opening  mines,  adits,  drains,  etc.,  and  for  constructing  ways,  roads,  etc., 
and  all  the  privileges  necessary  for  the  convenient  working,  transporta- 
tion, etc,  of  the  coal,  etc,  and  '  all  rights  and  privileges  incident  or 
usually  appurtenant  to  the  working  and  using  of  coal  mines.' "  Th4 
rights  of  the  grantees  under  the  foregoing  conveyance  were-  afterward 
vested  in  the  defendants.  After  the  death  of  Thomas  Chadwick,  by 
proceedings  in  partition  of  his  estate,  the  plaintiff,  as  one  of  his  sons  and 
devisees,  became  the  owner  of  the  part  of  the  tract,  the  injury  to  which 
part  is  complained  of  in  this  suit. 

The  plaintiff's  evidence  tended  to  support  the  declaration.  The  de- 
fendants offered  evidence  that  at  the  date  of  the  conveyance  and  prior 
thereto,  it  was  the  universally  approved,  establbhed  and  customary 
course  and  practice  of  mining  coal  in  the  vicinity  of  plaintiff's  land,  to 
mine  and  remove  all  coal  without  leaving  ribs  or  other  support  for  the 
surface,  and  that  defendants  had  mined  in  accordance  with  this  custom, 
and  that  it  was  impossible  to  mine  there  without  interfering  and  causing 
a  subsidence  of  the  surface. 

The  jury  found  a  verdict  of  $1,700  for  the  plaintiff,  of  which  $1,000 
was  for  losses  of  springs ;  but  if  the  court  in  banc  thought  such  loss 
ought  not  to  be  allowed,  then  the  plaintiff  was  to  have  $700. 

Each  party  took  a  writ  of  error. 

J.  FUztimnunUy  for  plaintiff  below.  If  an  owner  of  the  whole 
estate  have  alienated  the  minerals,  reserving  the  surface,  he  is 
not  presumed  to  have  parted  with  the  right  to  support  of  the 
surface.  Bainbridge  on  Mines,  380;  Janes  v.  Wagner,  16  P.  F. 
Smith,  429  ;  Dugddk  v.  Robertson^  8  Kay  &  J.  695 ;  Humphries 
V.  Brogden,  1  Eng.  Law  &  Eq.  241  ;  WakefiM  v.  Buedeueh^ 
Law  Rep.,  4  Eq.  618  ;  CRasgaw  v.  Burlet  and  Oampsie  Alum  (h^ 
8  Eng.  Law  &  Eq.  18.  Where  general  words  in  a  contract  fol- 
low particular  recitals,  they  are  to  be  construed  as  applicable  to 
subjects  efuedem  generis.  Parsons  on  Contracts,  501,  note  u;  500, 
note  r.  The  right  of  support  to  the  surface  cannot  be  taken  away  by 
words  of  doubtful  meaning.  Bainbridge  on  Mines,  483 ;  Prmtd  v.  Baies^ 
5  Am.  Law  Reg.  (N.  S.)  171 ;  Sh4xw  v.  Stentan^  28  L.  J.  Exch.  258. 
Where  a  particular  clause  in  a  deed  granting  certain  rights  respecting 
persons  or  things  of  an  inferior  dass,  followed  by  a  general  clause,  sncb 
clause  wiU  not  grant  rights  to  persons  or  things  of  a  superior  dass.  Dae 
T.  Megrieky  2  Crompt  Sd  J.  228 ;  Jaeksan  v.  Sievens^  16  Johns.  110 
Queen  v.  NeviU,  8  Q.  B.  452. 
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The  springs  of  water  cannot  be  dissevered  from  the  soil ;  all  are  consid- 
ered real  estate.  1  Go.  Litt  8  b,  4  a,  |  1 ;  CadweU  v.  Fultan,  7  Casey, 
483.  The  defendants  had  no  righ^  to  dbtorb  plaintiff's  right  to  his  flow 
of  water.  AcUm  v.  BtundeOy  12  M.  &  W.  386;  K  A.  Railroad  Co.  v. 
Petenoiiy  14  Ind.  112 ;  Washburn  on  Easements,  365, 378,  450,  456,  460 ; 
Smith  y.  Kenrtck,  7  C.  B.  515.  Each  contiguous  proprietor  has  absc^ 
lute  control  of  the  water  within  his  own  premises.  Wheatley  v.  Baugh^ 
1  Casey,  588  ;  DexUr  v.  Providence,  1  Story,  887  ;  2  Hilliard  on  Real 
Prop.  105 ;  HiU  v.  Newman,  5  Cal.  445.  A  subterranean  spring  cannot 
he  <Hverted  by  the  owner  of  the  land  above,  to  the  injury  of  those  using 
the  water.  Smith  v.  Adame,  6  Paige,  435 ;  Bahtcn  v.  Bemtectd,  1  Camp- 
bellt  468 ;  Whitehead  y.  Parks,  2  Hurlst.  &  Norm.  870.  A  spring  is  a 
water-course  which,  after  leaving  ihe  opening,  cannot  be  diverted* 
CfiUett  V.  Johngton,  80  Conn.  180. 

J£  W.  Acheson,  for  defendants  below.  The  deed  from  Chadwick 
was  a  sale  of  all  the  coal  and  the  right  to  mine  it;  by  the  con- 
tract the  whole  coal  may  be  devoted  without  leaving  support. 
Jonei  V.  Waffner,  16  P.  F.  Smith,  429.  Proof  of  usage  is  admis- 
sible to  interpret  a  contract.  1  Greonl.  Ev.,  §§292,  294 ;  2  Par- 
sons on  Contr.  49;  Dvnght  v.  Whitney,  15  Pick.  179  ;  StuUa  v.  Dieke^f, 
5  Binn.  286;  Aughinghaugh  v.  Poppenheffer,  5  P.  F.  Smith,  847; 
Taylor's  Landl.  and  Ten.,  §§  850,  538,  554 ;  Van  Neu  v.  Paeard,  2  PeL 
137  ;  MeCuUough  v.  Irvine,  1  Harris,  438.  As  to  the  loss  of  springs  he 
cited  WkeaUeg  v.  Bough,  1  Casey,  528 ;  Whetstone  v.  Bowser,  5  id.  59  ; 
Baldeman  v.  Bruckhart,  9  Wright,  514  ;  Ballacorkist  Mining  Go.  y. 
Harrison,  29  L.  T.  (N.  S.)  658. 

GoBDOK,  J.  We  have  held  in  the  case  of  Homer  v.  WaJtson,  29  P.  F. 
Smith,  42  (onie  55),  decided  at  the  present  term,  approving  Jones  y*  Wag* 
mer,  16  id.  429,  that  of  natural  right  the  surface  land  is  entitled  to  support 
from  the  strata  below,  and  ihat,  when  one  owning  the  whole  fee  grants  the 
minerals,  reserving  the  surface  to  himself,  his  grantee  is  entitled  only  to 
so  much  of  the  minerals  as  he  can  get  without  injury  to  the  superincum- 
bent soU,  and  that  the  plea  of  a  custom  to  the  contrary  could  not  be  en- 
tertained, because  such  a  custom  would  be  unreasonable,  and  hence  want- 
ing in  an  element  essential  to  its  validity.  To  the  opinion  in  that  case  we 
refer  for  the  reasoning  intended  to  sustain  that  conclusion.  It  b  admitted, 
however,  that,  as  a  man  may  do  what  he  pleases  with  his  own,  he  may, 
by  grant,  part  with  the  right  of  surface  support,  and  it  is  contended 
ihat  such  is  the  purport  of  the  deed  of  Thomas  Chadwick  and  ¥nfe  to 
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Coleman,  Hailman  &  Co.  That  part  of  the  aforesaid  deed,  which  ia  sop- 
posed  to  release  such  right,  reads  thus :  ^  And  all  the  privileges  neces- 
sary for  the  conyenient  workmg,  ninning  and  transportation  of  said  coal, 
and  deposition  of  excavated  matter,  and  also  aU  rights  and  privileges  in* 
cident  or  osnaily  appurtenant  to  the  working  and  osing  of  coal  mines/' 
But  we  cannot  perceive  that  this  grant  in  any  way  compronuses  the 
grantor's  right  of  surface  support.  If,  indeed,  the  destniction  of  tli» 
superincombent  estate  be  one  of  the  privileges  necessarily  incident  and 
appurtenant  to  coal  mining,  then  the  said  indenture  does  convey  the 
right  contended  for.  As,  however,  we  have  just  determined  that 
such  destruction  of  the  surface  is  in  no  way  incidental  to  such  minings 
we  must  necessarily  refuse  our  assent  to  the  construction  contended  for. 
It  is  in  effect  but  another  form  of  a  plea  of  a  general  custom  or  usage 
permissive  of  the  removal  of  all  subjacent  support  For  it  is  argued, 
that  when  the  vendor  used  the  words  ^  all  rights  and  privileges  incident 
or  usually  appurtenant  to  the  working  and  using  of  coal  mines,"  he  did 
so  in  view  of  such  custom,  as  above  referred  to,  and  that  his  covenant 
must  be  interpreted  accordingly.  The  answer  to  all  this  is,  that  as  no  such 
custom  could  have  existed,  because  of  its  unreasonableness,  it  could  not 
have  entered  into  the  contract  of  the  parties.  Support  is  part  and  par- 
cel of  the  reserved  estate ;  it  is  of  common  right,  and  hence  must  pass,  il 
at  all,  by  express  grant,  and  is  not  to  be  defeated  by  mere  impUcation 
arising  from  language  that  does  not  import  such  an  effect. 

We  think  the  whole  question  is  determined  in  the  negativing  of  the 
custom  contended  for,  and  hence  the  judgment  of  the  District  Court  must 
be  sustained. 

We  also  afiftrm  the  same  judgment  in  the  writ  of  error  brou^t  by 
James  M.  Chadwick. 

So  far  as  we  can  judge  from  the  record  presented  to  us,  the  loss  of 
the  plaintiff's  springs  was  occasioned  by  the  ordinary  operation  of  min* 
ing,  and  would  have  occurred  though  no  part  of  the  surface  had  been 
broken.  Mining  must  interfere  more  or  less  with  those  subterranean 
streams  and  percolations  of  water  which  appear  upon  the  surface  aa 
springs ;  to  say  that  the  owner  of  the  substrata  shall  be  accountable  in 
damage  for  their  disturbance,  is  to  say  that  he  shall  have  no  use  what- 
ever of  his  minerals,  for,  without  interfering  to  some  extent  with  such 
waters,  mining  is  impossible.  Judgmmit  qffUrmetL 

Williams  and  Mbroub,  JJ.,  dissented. 
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Philadelphia  &  Beading  Railroad  Co.  y.  Hendricksoh. 

(SOPenii.  St  182.) 
W9g*1gake$  —  e/txtUroad  in  netting  ftre  to  a4§oMng  property '—  eontributory  negliffmoi^ 

Id  an  actton  againtit  a  lailroad  company  for  negligently  burning  property  adjoining  iti 

Une,  heldf  that  the  company's  negligence  being  proved,  and  that  the  loes  aroee  from  ft, 

the  condition  of  the  plaJntifrB  property  is  no  defense. 
Plaintiff's  bam,  near  defendant's  line,  was  negligently  burned  by  sparks  from  the  loco* 

motive.    Held,  that  it  was  no  dnfense  to  an  action  for  the  damages  that  the  roof  oC 

the  bam  was  in  such  condition  as  to  be  Uable  to  take  fire. 

ACTION  on  the  case  by  Hendrickson  against  the  Philadelphia  &  Read* 
ing  R.  R.  Co.,  to  recover  damages  alleged  to  have  been  occasioned 
to  plain tilE  through  defendant's  negligence. 

The  defendants  were  lessees  of  the  Catawissa  Railroad  which  ran  through 
plaintiff's  farm  and  about  sixty  feet  from  his  bam.  On  April  24,  1873, 
a  freight-train  passed  plaintiff's  bam  about  six  o'clock,  p.  m.,  and  shortly 
after  the  barn  was  discovered  to  be  on  fire  and  was  entirely  consumed. 
The  plaintiff  claimed  that  the  fire  was  communicated  by  the  engine 
drawing  such  freight-train  and  through  the  negligence  of  those  in  charge 
and  of  defendants.  The  evidence  that  the  bam  was  fired  by  sparks  from 
the  engine  was  circumstantial.  The  defendants'  evidence  was  intended  to 
prove  that  the  train  alleged  to  have  occasioned  the  fire  was  properly  run  ; 
that  the  engine  was  in  good  condition  and  had  on  a  spark  arrester  of  the 
most  approved  kind ;  that  plaintiff's  bam  was  old,  and  was  covered  with 
shingles  which  were  dry  and  liable  to  ignite  easily.  The  defendants 
claimed  that  the  plaintiff  was  guilty  of  contributory  negligence  in  not 
covering  his  barn  roof  with  slate  or  some  other  non-combustible  material* 
The  plaintiff  had  a  verdict  and  the  defendant  took  a  writ  of  error. 

S  P.  WolverUm  and  (7.  R.  BucktUew,  for  plaintiffs  in  error.  A  rail* 
road  company  is  not  answerable  in  damages  for  the  reasonable  ex- 
ercise of  a  right ;  firing  along  the  track  by  sparks  from  the  engine  ia 
not  of  itself  evidence  of  negligence.  Railroad  Co.  v.  Teiser,  8  Barr, 
866  ;  Philadelphia  ^  Reading  Railroad  Co.  v.  Tearger,  23  P.  F.  Smith, 
121 ;  Frankford  ^  B.  Turnpike  Co.  v.  Philadelphia  ^  Trenton  Railroad 
Cb.,  4  id.  345  ;  Lackawanna  Sf  B.  Railroad  Co.  v.  Doah,  2  id.  379  ; 
Wharton  on  Negligence,  §  872 ;  Howard  Express  Co.  v.  Wile^  14  P« 
F.  Smith,  201.  If  the  owner  of  a  building  permits  it  to  remain  so  that  il 
IS  liable  to  be  fired  by  sparks  from  an  engine,  it  is  negligence  in  the  owner 
Vol.  XXI.— 13 
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Bo9t  V.  Botton  4r   Worcester  Railroad  Oo^  6  Allen,  87  ;  1  Bedfleld  on 
RaOwajB,  453,  in  nota. 

B.  H.  BaUdy  and  J.  W,  Carney  for  defendant  in  error,  cited  Hmf&ti 
T.  Philadelphia  ^  Reading  Railroad  Oo,y  11  Harris,  873 ;  Skddon  ▼. 
BitdMon  River  Railroad  Oo^  14  N.  T.  218  ;  FiM  ▼.  New  Tork  Oei^ 
ira^  Railroad  Ob.,  32  id.  339 ;  Chok  ▼.  Ohamplain  Draneportation  Co., 
1  Denio,  91  ;  Pennsjfhania  Railroad  Co.  v.  Stranahan^  29  P.  F.  Smith, 
405. 

AoNBW,  C.  J.  Whether  a  bam  or  a  house  standing  near  to  the  track 
of  a  railroad  was  set  on  fire  by  sparks  thrown  from  a  locomotiYe  is  a 
question  of  fact,  depending  on  the  circumstances,  when  no  direct  proof  is 
made,  and  therefore  must  be  decided  by  a  jury.  Hence  all  the  circum- 
stances tending  to  the  proof  of  the  fact  must  be  admitted  in  evidence. 
Buyett  y.  Phila.  ^  Read  Railroad  Oo.,  11  Harris,  373  ;  Penn.  Railroad 
Go.  ▼.  Stranahany  29  P.  F.  Smith,  405  ;  Webb  v.  Rome,  Waiertoum  et  aL 
Railroad  Go.y  49  N.  Y.  423 ;  S.  C,  10  Am.  Rep.  389.  The  first  and  second 
errors  are  not  supported.  The  third  and  fourth  need  no  comment.  Nor 
do  we  discover  any  error  in  the  charge  of  the  court  and  the  answers  to 
the  points.  The  case  was  fairly  submitted  to  the  jury  on  the  question  of 
actual  negligence  and  carelessness  in  the  management  of  the  defendants' 
engines.  If  none,  the  jury  were  instructed  that  the  plaintiff  could  not 
recover.  But  if  the  barn  was  set  on  fire  by  actual  carelessness,  and 
negligent  management  of  the  engines,  no  question  of  contributory  negli- 
gence could  arise  under  the  evidence.  There  was  no  evidence  of  any  act 
of  the  plaintiff  contributing  to  the  burning  of  the  bam.  The  defendants 
rested  their  case  on  the  condition  of  the  roof  of  the  bam  and  the  dry 
weather.  The  substance  of  the  defendants'  point  was,  that  if  the  condi* 
tion  of  the  bam  was  such  as  to  render  it  more  liable  to  take  fire  than  if 
it  had  had  a  secure  and  safe  roof,  the  plaintiff  was  guilty  of  contributory 
negligence  in  suffering  it  to  be  in  that  condition.  This  is  clearly  unsound, 
and  if  sustained  would  require  the  owner  of  property  lying  along  a  rail- 
road to  keep  it  in  a  condition  to  be  always  safe  from  sparks  or  fire  thrown 
from  the  passing  engines.  It  would  deprive  the  owner  of  the  enjoyment 
of  his  property  in  the  way  most  suitable  to  himself.  He  could  not  put  his 
hav  into  stacks  or  ricks,  or  suffer  straw  to  lie  around  his  bam  for  his 
cattle  to  feed  or  rest  upon.  He  must  keep  his  houses,  outhouses,  stables 
and  barns  under  the  best  known  safe  roofs,  or  insure  them  against  the 
negligence  of  the  company.  An  owner  of  property  near  to  a  railroad 
must  run  all  the  risks  of  a  proper  and  careful  use  of  the  road,  for  thb  is 
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the  company's  right.  Turnpike  Oo.  v.  Pkila.  ^  Trenton  Railroad  Oo.y  4 
P.  F.  Smith,  852.  When  the  railroad  company  uses  the  most  approved 
spark  arresters,  and  the  proper  care  and  yigilanoe  in  the  nrnning  of  its 
engines,  and  the  laud-owner's  barn  or  hay  ndk  or  meadow  takes  fire  from 
the  sparks  thrown  out,  he  has  no  remedy.  It  is  his  own  risk  if  he  build 
too  near  to  the  railroad,  or  erects  his  tracks  or  scatters  his  straw  where 
they  may  be  consumed  by  fire  caused  by  no  negligence.  But  where  actual 
negligence  is  proved,  and  the  loss  arises  from  it,  the  mere  condition  of 
his  property  is  no  defense  to  the  company.  In  Flynn  v.  San  FrancUco  et 
oL  Railroad  Cb.,  40  Cal.  14 ;  S.  C,  6  Am.  Rep.  595,  it  was  held  that  to 
leave  combustible  matter  lying  on  the  railroad,  where  it  was  liable  to  be 
fired  by  the  passing  engine,  was  not  an  unavoidable  accident,  but  was 
negligence  in  the  company,  and  that  it  was  not  negligence,  in  a  legal 
sense,  for  the  plaintiff  to  leave  the  grass  and  stubble  standing  on  his 
pasture  and  grain  field.  It  was  also  held  that  the  negligence  of  a  plaintiff, 
which  is  contributory  and  will  release  the  defendant,  is  limited  to  cases 
where  the  act  or  omission  of  the  plaintiff  is  the  proximate  cause  of  the 
injury  ;  but  the  plaintiff  is  not  required  to  renM>ve  combustible  materials 
in  order  to  obviate  the  consequences  of  possible  or  even  probable  negli- 
gence of  the  defendant  A  stronger  case  is  that  of  KeUogg  v.  The  Chi' 
cago  4>  N.  W,  Railroad  Co.,  26  Wis.  228  ;  S.  C,  7  Am.  Rep.  69,  in  which 
Che  right  of  the  adjoining  land-owner  and  the  duties  of  the  railroad 
company  are  discussed  very  ably  by  Chief  Justice  Dixon.  See  also 
Vaughan  v.  Taffiraie  Railway  Go,^  5  Hurlst  &  Norm.  679.  In  Missouri  the 
doctrine  is  carried  even  to  a  greater  length,  the  fact  that  the  plaintiff*s 
premises  were  fired  by  sparks  from  the  locomotive  being  held  to  be 
prima  facie  evidence  of  negligence  in  the  company,  which  it  must  rebut 
by  proof  that  it  was  using  proper  and  safe  engines,  in  a  proper  and  safe 
way.  Olemene  v.  Han.  ^  St.  Jo.  Railroad  Co.,  12  Mo.  366.  The  con- 
clusion from  the  cases  is  very  clear,  that  a  plaintiff  is  not  responsible  for 
the  mere  condition  of  his  premises  lying  along  a  railroad,  but  in  order  to 
be  held  for  contributory  negligence,  must  have  done  some  act  or  omitted 
some  duty,  which  is  the  proximate  cause  of  his  injury,  concurring  with 
the  negligence  of  the  company.  Farmers  may  cultivate,  use  and  possess 
their  farms  and  improvements,  in  the  manner  customary  among  farmers, 
and  are  not  bound  to  use  unusual  means  to  guard  against  the  negligence 
of  the  railroad  company ;  indeed,  are  not  bound  to  expect  that  the  com- 
|Mny  will  be  guilty  of  negligence. 

Judgment  (xffmned. 
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(80  Pfiim.  St  978.) 
Negiigenee  —  of  railroad  in  ieUtngJiro  to  adjoining  propfrtg  ^^proximaU  eaicff. 

fire  was  oommimicated  by  a  looomotlTe  to  a  cross-tie  of  the  tmck  and  spread  thenoa 
tiuongh  rubbish  and  dry  grass  to  plaintiff's  lands,  aboat  six  hundred  feet  from  the 
railroad.  Hddy  that  it  was  for  the  jury  to  determine  whether  the  injury  to  plaintiff** 
land  was  the  natural  and  probable  oonseqnence  of  the  first  firing. 

Pemuylvania  Railroad  Co.  ▼.  Kerr,  62  Fenn.  St.  868 ;  1  Am.  Bep.  481,  distingoiahed. 

ACTION  on  the  case  to  recover  for  injuries  done  to  plaintiff's  property 
through  the  alleged  negligence  of  the  defendants.    The  opinion 
•officiently  states  the  case.     The  plainti£E  had  a  verdict. 

W,  Mac  Veagh  and  W,  Darlington,  for  plaintiff  in  error,  cited  Penn- 
tj^vania  Railroad  Co.  v.  Kerr,  12  P.  F.  Smith,  853  ;  Fairhankt  v.  Kerr^ 
20  id.  91 ;  S.  C,  1  Am.  Rep.  431 ;  S.  C,  10  id.  664 ;  Ryan  v.  N. 
T.  Central  Railroad  Co.,  35  N.  Y.  210. 

W.  E,  Barber,  for  defendant  in  error,  cited  Smith  v.  London  S^  S.  W. 
Railroad  Co.,  Law  Bep.,  5  C.  P.  98 ;  Vaughcm  v.  Taf  Vale  Railroad 
Co.,  3  Hurlst  &  N.  679 ;  Flynn  v.  San  Frandeeo  ^  St.  Jo.  Railroad 
Co.,  40  Cal.  14  (6  Am.  Rep.  595)  ;  Clement  v.  Hannibal  ^  SL  Jo.  Rail- 
road (h.,  53  Mo.  366  (14  id.  460)  ;  Fent  v.  Toledo,  P.  ^  W.  Railroad 
Co.,  59  111.  349  (id.  13) ;  KeOogg  v.  Chicago  ^  N.  W.  Railway  Co.,  26 
UTis.  223  (7  id.  69) ;  PerUy  v.  Eastern  Railroad  Co.,  98  Mass.  414; 
Wehb  V.  Rome,  W.  ^  0.  Railroad  Co.,  49  N.  Y.  420  (10  id.  389) ;  In*. 
Co.  V.  Tweed,  7  Wall.  45 ;  Pituburg  v.  Grier,  10  Harris,  65 ;  Scott 
V.  Hunter,  10  Wright,  192;  McGre^  y.  Stone,  B  P.  F.  Smith,  436; 
Fairbanks  v.  Kerr,  20  id.  90  (id.  664). 

AoNBW,  C.  J.  Two  principal  questions  arise  in  this  case*  The  first 
has  relation  to  the  fact  of  negligence  as  causing  the  fire,  and  .he  second 
to  the  nearness  or  remoteness  of  the  injury  to  the  negligence  causing  it 
The  first  three  assignments  of  error  belong  to  the  former,  and  the  fourth 
to  the  latter. 

The  court  submitted  to  the  jury  the  question  of  actual  negligence. 
This  was  proper.  The  complaint  is  not  that  negligence  is  not  a  fact  to 
be  determined  by  them,  but  that  the  evidence  of  it  was  too  weak,  while 
the  testimony  of  the  defendant  was  strong  and  pointed,  tha'  their  engine 
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was  in  good  order,  well  supplied  with  the  best  spark  arrester,  and  was 
carefully  and  skillfully  mani^ged.  It  is  true  that  the  defendants  made  out  a 
strong  case,  but  there  was  such  evidence  of  the  fire  having  been  kindled  by 
the  engine  on  the  defendants'  roadway,  and  carried  thence  into  the  fields 
of  the  plaintiff,  by  the  dry  grass  cut  and  pulled  up  and  piled  with  other 
rubbish  upon  the  defendants'  roadway,  as  tended  to  contradict  the 
evidence  of  the  defendant^,  strong  as  it  seemed  to  be.  The  plaintiffs 
own  testimony,  as  to  how  the  fire  kindled  and  spread,  was  corroborated 
by  several  witnesses.  Hence  it  became  a  question  of  veracity  and  prob- 
ability, which  could  not  be  withdrawn  from  the  jury.  The  jury  found 
the  fact  of  actual  negligence. 

The  second  question  is  of  importance,  and  in  view  of  our  own  case  of 
Pmntyhania  RaUroad  Co.  v.  KwTy  12  P.  F.  Smith,  853;  S.  C,  1  Am. 
Bep.  431,'r6qaires  aoai*eful  examination.  After  the  mail  train  passed,  fire 
was  immediately 'dls(;dvered  in  Cdue  of  Uie  :ct£>59*ti:3S4cf  tjie  track,  which 
was  communicated  directly  to  the  grass  udjoin&ng/atid  Fonidng  into  a 
small  heap  of  dry  grass  that  had  been  cut  and  pidled  and  thrown  into 
a  pile,  in  the  fall  before,  was  carried  thence  by  means  of  rubbish  and  dry 
grass  on  the  company's  ground,  across  the  roadway  to  the  fence,  which 
was  fired,  and  thence  across  two  grass  fields,  burning  the  dry  grass  in 
its  pathway,  until  it  reached  the  plaintiff's  fence  and  woodland,  about 
six  hundred  feet  from  the  railroad,  burning  the  fence  and  a  large  part  of 
the  woods.  The  weather  was  dry  and  windy,  and  the  direction  of  the 
wind  was  strongly  toward  the  plaintiff's  fields  and  woods. 

It  is  contended  that  the  defendants  are  not  liable  for  the  injury  to  the 
plaintiff's  fence  and  woods,  on  the  ground  that  the  injury  was  too  remote 
from  the  original  cause  ;  and  The  Pennsylvania  RaUroad  Chmpany  v. . 
Kerr  is  cited  as  authority  for  this.  We  agree  with  the  court  below  that 
the  question  of  proximity  was  one  of  fact  peculiarly  for  the  jury.  How 
near  or  remote  each  fact  is  to  its  next  succeeding  fact  in  the  concatena- 
tion of  circumstances  from  the  prime  cause  to  the  end  of  the  succession 
of  facts,  which  is  immediately  linked  to  the  injury,  necessarily  must  be 
determined  by  the  jury.  These  facts  or  circumstances  constitute  the 
case,*  and  depend  upon  the  evidence.  The  jury  must  determine,  there- 
fore, whether  the  facts  constitute  a  continuous  succession  of  events,  so 
linked  together,  that  they  become  a  natural  whole,  or  whether  the  chain 
of  events  is  so  broken  that  they  become  independent,  and  the  final 
Tesult  cannot  be  said  to  be  the  natural  and  probable  consequence  of  the 
primary  cause — the  negligence  of  the  defendants.  The  rule  concerning 
iiiTolnutary  negligence,  as  distinguished  from  wanton  or  intentional 
mjory,  is  expressed  in  the  maxim,  cauia  proxima  non  remota  spectatur* 
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The  role  is  andispttted,  bat  the  difficulty  lies  m  its  application  arising 
sometimes  from  the  barrenness  or  uncertainty  of  the  evidence,  and  some- 
times  from  the  intrinsic  difficulty  in  the  nature  of  the  circumstances.  Id 
all  or  nearly  all  cases,  the  rule  for  determining  what  is  a  proximate  cause 
is,  that  the  injury  must  be  the  natural  and  probable  consequence  of  the 
negligence,  and  that  this  might  and  ought  to  have  been  foreseen  under 
the  surrounding  circumstances.  These  are  the  circumstances  of  the 
particular  case,  and  from  the  nature  of  the  thin^  must  be  referred  to  the 
juiy.  All  the  court  can  do  is  to  aid  the  jury  by  pointing  to  the  relations 
of  the  facts.  The  jury  must  determine  whether  the  original  cause,  that 
b,  the  negligence,  is,  by  continuous  operation,  so  linked  to  each  successiye 
fact,  as  that  all  may  be  said  to  be  one  continuous  operating  succesiion  of 
events,  in  which  the  first  becomes  naturally  linked  to  the  last,  and  to  be 
its  cause,  and  thus  to  be  within,  thet.  piobuble  foresight *of  him  whose 
negligencejrQ2i*throQgl£^&a8ti<SceMion  ioi^e  injury'.  In  determining  this 
relation,  it  i^  obti^usWe-alre*  not  to  be  governed  by  abstractions,  which, 
in  theory  only,  cut  off  the  succession.  Abstractly  each  blade  of  grass 
or  stalk  of  grain  is  distinct  from  every  other ;  so  one  field  may  be 
separated  from  another  by  an  ideal  boundary,  or  a  different  ownership, 
or  it  may  be  by  a  real  but  combustible  division  line.  But  we  cannot 
say  that  therefore  the  succession  fails.  It  is  at  this  point  the  province 
of  the  jury  takes  up  the  successive  facts  and  ascertains  whether  they 
are  naturally  and  probably  related  to  each  other  by  a  continuous 
sequence,  or  are  broken  off  or  separated  by  a  new  and  independent 
cause.  The  practical  knowledge  and  common  sense  of  the  jury  applied 
to  the  evidence  steps  in  to  determine  whether  the  injury  is  the  real 
•proximate  result  of  the  negligence,  or,  by  reason  of  intervening  and  inde- 
pendent causes,  must  be  regarded  as  too  remote,  and  the  result  not  with- 
in the  probable  foresight  of  the  party  whose  negligence  is  alleged  to 
have  produced  it.  Applying  to  the  facts  of  this  case  this  practical  every 
day  sense,  we  cannot  say  that  the  verdict  of  the  jury  was  not  a  well- 
formed  judgment.  In  a  field  of  dry  grass,  such  as  is  described,  and  in 
buch  a  state  of  the  weather,  it  is  obvious  that  a  fire  communicated  to  it 
from  the  fence  of  the  roadway  will  pass  from  blade  to  blade,  and  stalk 
to  stalk,  until  reaching  a  fence  where  old  dried  grass  lies  entangled 
among  the  rails ;  the  fence,  instead  of  being  a  barrier,  only  adds  fuel  to 
the  flames.  Thus  by  a  continuous  succession,  open  and  probable  to 
every  eye,  a  fire  started  by  negligence  on  the  roadway  continues  onward 
without  cessation,  and  every  blade,  stalk  and  rail  becomes  a  part  of  the 
concatenation  leading  to  the  result,  however  far  it  be  from  the  starting 
point     Here  may  be  noticed  the  material  qualifications  of  the  late  Chief 


FEBRUARY  TERM,  1876,  103 

PennsylTania  Bailroad  Compcuiy  v.  Hope. 

JoAioe  Thompson,  in  his  opinion  in  the  RaUroad  Co,  ▼.  Kerry  wher« 
he  remarks,  that  there  may  be  cases  in  which  the  causes  of  disaster, 
though  seeming  removed  from  the  original  cause,  are  still  incapable  of 
distinct  separation  from  it ;  and  where  he  adds,  that  the  maxim  eatua 
proxima  non  remata  tpteUxtwr  Lb  not  conti^lled  by  time  and  distanee,  hti 
if  th»  tueeesiian  tfwenU.  Had  this  case  been  presented  to  his  mind,  I 
doubt  not  he  would  have  contrasted  it  broadly  with  that  of  Railroad  Cb* 

These  remarks  are  perhaps  sufficient  to  place  this  case  on  a  basis  of 
principle.  It  is  also  sustained  by  precedents.  The  following  may  be 
cited  as  distinctly  and  clearly  on  the  point.  KiXlogg  v.  Okieago  ^  North* 
western  Raikoay  Co.y  26  Wis.  224;  S.  C,  7  Am.  Bep.  69  ;  Oemeni  v. 
HanmbalSf  St.  Jo.  RaUroad  Oo.<,  12  Mo.  866 ;  Wehb  v.  Rome,  Watertown 
^  O.  Railroad  Co.,  49  N.  Y.  421 ;  S.  C,  10  Am.  Bep.  889  ;  Perfy  v. 
Rastem  Railroad  Oo.,  98  Mass.  415  ;  Vaughan  v.  Taff  Vale  RaUwag 
06^  8  Hurlst.  &  N.  73.  The  principles  announced  in  Fent  v.  Toledo^ 
Peoria  ^  Wartaw  Railway  Co.,  59  lU*  349;  8.  C,  14  Am.  Bep.  13,  tend 
in  the  same  direction  ;  but  it  is  a  case  more  clearly  allied  in  its  facta  to 
Pemt*  Raiiroad  Ob.  v.  Kerr,  eupra^  which  it  criticises  with  some  acerbity, 
and  an  imperfect  understanding  of  the  case,  and  with  a  little  confusion 
of  thought.  It  was  not  held  in  Railroad  v.  Kerry  that  when  a  second 
boiling  is  fired  from  the  first,  set  on  fire  through  negligence,  it  is  a 
mere  condnsion  of  law  that  the  railroad  company  is  not  answeraUe  to 
tho  owner  of  the  second  (59  111.  862) ;  or  that  if  a  fire  is  communicated 
from  the  locomotive  to  the  field  of  A,  and  spreads  through  his  field 
to  the  adjoining  field  of  B,  A  may  be  reimbursed  by  the  company, 
while  B  must  set  down  his  loss  to  a  remote  cause,  and  suffer  in  silence 
(Id  858). 

The  determination  of  the  writer  of  the  opinion  to  ding  to  the  andent 
doctrine,  that  the  teanUm  ytrong^doer  must  take  the  consequences  of  his 
acts,  whether  measured  by  one  or  one  hundred  thousand  dollars,  perhaps 
is  fordble.  But  as  wanton  injury  was  no  characteristic  of  the  case  of 
RaUroad  v.  Kerry  his  condnsion  Lb  somewhat  remote.  It  is  quite  possi- 
ble some  may  not  be  shodied  at  the  terrible  and  unforeseen  consequences 
which  follow  a  little  act  of  unconsdous  negligence,  as  where  a  poor 
washerwoman  boiling  dothes  set  fire  to  the  straw  of  an  ice  house,  which 
in  turn  fired  another  building,  and  burnt  on  until  the  one-fourth  of  Pitta- 
burg  lay  in  ashes.  The  mind  of  Chief  Justice  Thokpsoh  was  of  a  dif- 
ferent cast,  and  it  did  revolt  at  following  out  the  consequences  of  an 
anintentiona],  yet  legally  speaking,  negligent  act,  to  a  ruin  so  gigantic 
But  let  us  examine  the  case  of  Railroad  Oo,  v.  Kerr,  and  it  will  be  found 
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to  be  free  from  much  of  the  criticbm  expended  upon  it.  The  facts  were 
undispated,  in  the  words  of  Judge  Tatlob,  who  tried  the  cause,  were 
ancontroverted  and  inoontroyertible,  and  the  point  made  before  him  was 
that  the  plaintiff  had  no  caose  of  action,  for  the  reason  that  the  alleged 
negligent  burning  was  not  the  jiatnral  and  necessary  result  of  the  burning 
of  the  warehouse.  It  was  contended  ^'  that  where  the  act  complained  of 
was  not  voluntary  or  intentional,  or  one  of  affirmative  illegality,  but  was 
simply  the  absence  of  proper  care  and  caution,  and  not  in  itself  the  sub- 
ject of  criminal  complaint,  responsibility  is  not  carried  beyond  the  neces- 
sary and  natural  consequences  of  the  act."  When  the  case  came  into 
this  court  it  was  upon  a  reserved  question,  to  wit,  '^  assuming  that  the 
warehouse  was  ignited  by  sparks  from  the  engine,  chargeable  to  the 
negligence  of  the  defendants'  servants,  the  pluntiff,  whose  property  was 
burnt  in  another  building,  to  which  the  fire  was  conmiunicated  from  the 
warehouse,  and  not  from  the  engine,  has  no  cause  of  action,  for  the 
reason  that  the  alleged  negligent  burning  was  not  the  natural  and  neces- 
sary result  of  the  burning  of  the  warehouse.''  Thus  the  proposition 
came  up  in  a  bald  and  naked  form,  of  a  fire  merely  communicated  from 
one  house  to  another,  and  not  the  natural  and  necessary  result  of  the 
burning  of  the  warehouse.  This  was  really  the  very  question  which 
ought  to  have  been  submitted  to  the  jury,  instead  of  being  reserved  in 
this  form.  In  this  state  of  the  case  the  opinion  dealt  with  the  reserved 
question  as  one  of  primary  and  secondary  causes.  What  might  have 
been  its  fate  if  it  had  been  committed  to  the  jury  to  determine  whether 
the  communication  of  the  fire  from  one  building  to  the  other  was  a  natural 
and  probable  consequence  of  the  firing  of  the  first,  it  may  not  now  be 
easy  to  say.  Tet  as  the  case  was  placed  before  the  mind  of  Chief  Justice 
Thompson,  there  is  no  reason  to  doubt  the  correctness  of  his  conclusion. 
From  the  very  essence  of  the  thing,  the  natural  probability  of  a  con- 
sequence, which  ought  to  have  been  seen,  is  a  matter  of  fact  to  be  deter- 
mined upon  the  evidence.  Every;  case  must  depend  upon  its  own  circum- 
stances. Kiffogg  V.  Ohieago  &N^  W.  EaUtaa^Ocj  supra^  is  a  case  searly 
on  all-fours  with  this.  There  Chief  Justice  Dixon,  in  a  well-considered 
opinion,  reaches  the  same  conclusion,  and  fairly  and  in  a  proper  spirit 
distinguishes  Railway  Oo,  v.  jr«rr,  from  the  one  he  was  discussing, 
remarking  that  the  fB/cto  so  entirely  distinguish  it  that  it  seems  hardly 
necessary  to  comment  upon  it.  That  in  the  former  the  point  was,  that 
the  burnings  were  distinct  and  separate,  a  series  of  events  succeeding  one 
another  ;  while  in  that  before  him  there  was  but  one  burning,  one  con- 
tinuous conflagration  from  the  time  the  fire  was  set  on  the  railroad  nndl 
the  plaintiff's  property  was  destroyed.     So  it  was  here,  the  fire  burning 
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onward  in  direct  and  continuouB  successiony  nntil  it  reached  the  woodland 
of  the  plaintiff. 

Upon  the  whole  case  the  conclusion  seems  to  be  with  the  plaintiff 
below,  and  the  jndgment  should  be  affirmed. 


BuBK  V.  Sbbbill. 

(80  Penn.  St  413.) 

Damages  —  eontract  by  husband  to  sell  land  —  ritual  of  wife  to  Join  in  deed. 

A  husband  contracted  to  sell  land ;  the  wife,  without  coUasion  with  the  husband,  ref aiad 
to  join  in  the  deed.  In  an  action  for  a  breach  of  the  contract,  held^  that  compensa- 
tory damages  only  were  recoverable. 

ACTION  of  covenant  to  recover  damages   for  a  breach  of  a  covenant 
by  Burk  to  convey  lands  to  Serrill.     Defense  that  defendant's  wife 
refused  to  join  in  the  deed.    The  opinion  states  the  case. 
The  plaintiff  had  a  verdict  for  $9,1 66. 

W,  Darlington,  for  plaintiff  in  error.  The  measure  of  damages  for  non* 
performance  of  a  covenant  to  convey  land,  where  there  is  no  fraud,  is  the 
money  paid  with  interest  and  expenses.  Bitner  v.  Brought  1  Jones,  129. 
Nothing  for  the  goodness  of  his  bargain  :  Hertzog  v.  Hertzog,  10  Casey, 
418  ;  McDowell  v.  Oger,  9  Harris,  417.  There  was  no  fraud  here.  Lee 
V.  Dean,  3  Whart.  831  ;  McNair  v.  Oompion,  11  Casey,  29.  Nothing 
done  on  other  land  can  be  allowed  to  enhance  damages.  BoUinghroke*9 
Case,  1  Sch.  &  Lef.  19,  n. 

W.  Ward,  for  defendant  in  error.  The  plaintiff's  remedy  in  this  case 
is  an  action  for  damages.  Burkes  Appeal,  25  P.  F.  Smith,  141 ;  S.  C,  15 
Am.  Bep.  587.  If  the  refusal  to  perform  the  covenant  be  dishonest  or 
collusive,  damages  may  include  the  appreciation  in  the  value  of  the  land* 
MeasanY.  Kaine,  17  P.  F  Smith,  126.  There  was  evidence  for  the  jury 
of  fraud  in  the  defendant.  McNair  v.  Compton,  11  Casey,  23.  Fraud 
is  difficult  of  proof  and  is  properly  proved  by  circumstances.  Parrott  v* 
Pdrrott,  1  Heisk.  622;  Mag  v.  Wright,  1  Overt  385.  The  loss  in 
the  profit  by  the  bargain  was  an  element  in  the  measure  of  damages. 
Bitner  v.  Brough,  1  Jones,  127  ;  Mc  dowry  v.  Oroghan,  1  Grant,  317. 

6oRi>OK,  J.    These  parties  were  before  us  in  January,    1874,    at 
Vou  XXI.— 14 
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plaintiff  and  defendant  in  a  bill  in  equity,  brooght  by  Serrill  tc  compel 
Bark  to  execute  a  deed  for  the  prenuses  which  were  the  subject  of  the 
agreement  of  July,  1870,  upon  which  agreement  the  present  action  is 
founded.  We  then  determined.  Justice  Mbbgub  deliyering  the  opinion 
of  the  court,  that  the  spedflo  execution  thereof  could  not  be  decreed 
against  the  vendor,  unless  the  vendee  should  be  willing  to  pay  the  full 
amount  of  the  purchase-money  and  accept  the  deed  without  the  execution 
thereof  by  the  wife.  The  reason  given  by  us  for  this  conclusion  was  that 
a  court  of  equity  would  lend  its  aid  to  nothing  tending,  even  remotely,  to 
coerce  a  wife  to  relinquish  the  rights  conferred  upon  her  by  the  laws  of 
the  land.  Burk'M  Appeal,  25  P.  F.  Smith,  147 ;  S.  C,  13  Am.  Bep.  587. 
Our  statutes  make  very  special  provision  that  she  shall  part  with  her 
dower  in  her  husband's  land  only  upon  her  own  free  will  and  consent, 
and  the  magistrate,  before  whom  her  acknowledgment  is  to  be  taken,  is 
chavged  to  see  to  it,  that  there  has  been  no  undue  influence  brought  to 
bear  upon  her.  If,  however,  her  refusal  to  execute  the  deed  is  to  sus- 
pend Uie  payment  to  the  husband  of  one-third  of  the  purchase-money 
during  her  life,  or  to  subject  him  to  an  action  for  exemplary  damage, 
we  can  readily  perceive  that,  in  this  manner,  a  coercive  influence  may  be 
brought  to  bear  upon  her  through  her  husband,  which  she  may  not  be 
able  to  resist,  and  thus  by  indirection  that  may  be  effected  which  could 
not  be  accomplished  by  direct  means.  This  method  of  compelling  a  wife 
to  do  what  the  law  endeavors  to  protect  her  in  not  doing,  is  something 
that  the  courts  have  long  ago  determined  not  to  sanction.  In  the  equity 
case  just  referred  to,  at  the  instance  of  the  plaintiff's  counsel,  we  directed 
that  a  decree  might  be  entered  against  the  defendant,  that  upon  the  pay- 
ment of  the  purchase-money  to  him  in  full  he  should  execute  a  deed  for 
the  premises. 

It  seems,  however,  that  Serrill,  or  the  company  for  whom  he  was  acting, 
did  not  see  fit  to  accept  of  this  order,  but  resolved  to  resort  to  this  action 
at  law,  the  result  of  which  we  have  before  us.  We  need  not  go  over  the 
exceptions  in  detail,  for  one  prime  question  covers  them  all.  The  learned 
judge  of  the  Common  Pleas  instructed  the  jury,  that  they  might  find 
from  all  the  evidence  submitted  to  them  that  Burk  fraudulently  induced 
his  wife  to  refuse  to  sign  the  deed,  that  he  might  in  this  manner  escape 
from  his  own  contract,  and  that  if  they  so  found,  they  might  infiict  dam- 
ages upon  him  to  an  amount  even  exceeding  the  fi^  value  of  the  land. 
The  result  of  this  charge  was  a  verdict  of  $9,166.66,  though  the  amount 
actually  paid  by  Serrill  to  Burk,  on  the  contract,  was  but  $50,  and  the 
actual  inddental  expenses,  as  testified  to  by  Serrill  himself,  were  so 
trifiing  that  he  did  not  think  it  worth  his  while  to  fix  the  amount     Or 
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this  instniction,  the  defendant  complains,  and  we  think  justly.  There  was 
no  affirmatiTe  evidence  whatever  tending  to  show  that  Bark  had  either 
directly  or  indirectly  inflaenced  his  wife*s  action  in  the  matter  ;  on  the 
other  hand,  he,  his  wife,  and  Thomas  Johnson,  swore  positively,  that 
from  the  first,  she  of  her  own  accord  'refused  to  execute  the  deed. 

This  should  have  settled  the  matter,  and  the  jury  should  have  been 
informed  that  they  were  to  render  a  verdict  for  compensatory  damages 
only.  The  fact  upon  which  the  court  seemed  to  lay  so  much  stress,  that 
isj  upon  the  lack  of  promptness  in  the  defendant  in  informing  Serrill  that 
his  wife  had  refused  to  sign  the  deed,  of  itself  amounted  to  nothing.  In 
the  question  of  fraud,  time  was  of  no  consequence  whatever,  as  it  turned 
upon  the  single  fact  that  Burk  had  prevailed  upon  his  wife  to  refuse  her 
assent  to  the  contract ;  that  established  and  the  case  was  made  out ;  that 
negatived  and  the  case  fell,  at  least  so  far  as  exemplary  damages  were 
involved.  This  question  of  time  may  be  important  in  the  settlement  of 
the  actual  damages  sustained  by  the  plaintiff ;  as  if  he  was  thereby 
induced  to  have  the  papers  and  brief  prepared,  or  searches  or  surveys 
made,  the  trouble  and  expenses  of  which  he  might  have  been  saved  by 
timely  information  of  the  wife's  determination.  In  this  view  of  the 
matter  this  delay  may  have  some  significance,  but  in  no  order.  On  the 
whole  we  cannot  see  that  the  plaintiff  is  entitled  to  much  sympathy  in  this 
matter  He  knew  that  the  wife's  assent  must  be  obtained  or  her  right 
of  dower  could  not  be  divested,  and  if  he  chose  not  to  consult  her,  and  thus 
ran  the  risk  of  finally  obtaining  that  assent,  he  has  himself  to  blame  if 
success  was  not  what  he  expected.  That  the  husband  said  that  hit 
would  do  what  he  wanted  her  to  do  does  not  alter  the  case,  for,  with* 
out  consulting  her,  he  had  no  right  to  make  any  such  engagement  for  her. 
However  this  may  be,  it  is  certain  we  cannot,  in  view  of  our  statutes  and 
decisions,  permit  the  will  of  the  wife  to  be  coerced,  through  the  pressure 
of  heavy  exemplary  damages  upon  her  husband,  resulting  from  an 
Maertion  of  her  own  undoubted  right. 

1%0  judgment  U  rwened  and  a  venire  faeia$  de  novo  awardei 


Db  Hatkn  v.  Williams. 

(80Peim.St48a) 
SjoteutwrM  —'power  oftmA  of$eoeral  exeeuitn 

Oo^xM'vtun  dopoilled  numey  bdoDging  to  the  estate  with  bankms  to  iMr  Joliil  a» 
count  as  cseeiiton ;  the  bankers  failed  and  aaslgned  their  property  for  the  benefit  off 
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creditors.  Held,  that  one  of  the  ezecotors  ooold  not  release  the  claim  of  the  estftte 
against  the  bankers  by  signing  with  other  creditors,  an  agreement  to  look  solely  to 
tlie  funds  in  the  hands  of  the  assignee. 

VCTIQN  of  assumpsit  by  Williams  and  another,  executors  of  Anthonj 
Williams,  deceased,  against  De  Haven  and  another,  to  recover  the 
amount  of  a  deposit  made  bj  the  plaintiffs  with  defendants.  The  affida- 
vit (»f  the  claim  was  as  follows  : 

^*  That  the  plaintiffs  in  this  suit,  as  executors  of  the  last  will  and  testa- 
•meiit  of  Anthonj  Williams,  deceased,  lent  to  the  defendants  in  this  suit, 
at  four  per  cent  interest,  on  March  SOth,  1872,  $12,608.45 ;  on  April 
6th,  1872,  $435  ;  on  April  10th,  1873,  $5,630.90;  and  ou  April  15th, 
1873,  $3,716.01 ;  to  be  paid  by  the  said  defendants  to  the  said  plaintiffs 
with  interest,  when  demanded ;  that  on  October  6th,  1873,  there  remained 
unpaid  of  said  loans  $10,217.52  ;  that  the  defendants  stopped  payment 
in  September,  1873,  and  plaintiffs  in  this  suit  claim  to  recover  the  same, 
with  interest,  from  October  6th,  1873." 

The  affidavit  of  defense  was  : 

^'  That  a  sum  of  money,  as  will  appear  from  the  copy  filed,  was  depos- 
ited with  the  said  defendants  by  Greorge  C.  Williams  and  Daniel  Wil- 
liams,  executors  of  Anthony  Williams,  deceased ;  that  after  suspension 
of  the  defendants,  in  September  last,  they  entered  into  a  composition 
with  their  creditors,  which  was  signed  by  Greorge  C.  Williams,  one  of  the 
•said  executors  for  the  said  estate,  before  the  bringing  of  the  suit  in  this  case, 
by  the  terms  of  which  agreement  all  the  property  of  said  defendants  was 
•conveyed  to  John  M.  Maris,  as  trustee  for  the  executors  of  said  defendants. 
It  was  further  provided  that,  upon  the  said  agreement  being  signed  by  a 
•committee,  consisting  of  Edwin  M.  Lewis,  Samuel  R.  Parke  and  William 
S.  Kirk,  the  agreement  shall  go  into  effect  and  operation. 

**  It  was  further  provided  by  the  twelfth  clause  of  the  said  agreement, 
as  follows : 

"  *  When,  and  as  soon  as  this  agreement  is  signed  by  the  parties  of  the 
'first  part  and  second  part,  and  the  approval  thereof  is  given  to  it  by  the 
•committee  above  mentioned,  the  said  parties  of  the  third  part  do  hereby 
agree  with  the  other  parties  hereto,  and  with  one  another,  that  the  agree* 
ment  shall  then  take  effect  and  operate  ;  and  immediately  thereupon  the 
parties  of  the  first  part,  individually  and  trading  as  DeHaven  &  Brother, 
shall  be  fully  and  finally  released,  acquitted  and  discharged  from  the 
several  sums  due  the  creditors  whose  names  are  subscribed  to  this  agree* 
incnt.' 

*'  Deponent  says  and  expects  to  prove,  that  the  said  agreement  has 
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been  signed  by  tbe  parties  of  the  first  and  second  parts,  and  that  the- 
said  committee  have  approved  the  same,  and  that  it  has  gone  into  folk 
effect  and  operation,  and  that  the  said  George  G.  Williams,  on  behalf  of 
said  estate  of  Anthony  Williams,  has  duly  signed  said  agreement ;  and  ho 
avers  that  said  defendants  are  thereby  released  and  discharged  from  the 
debt  upon  which  suit  has  been  brought  in  this  case.'* 

On  a  rule  for  judgment,  for  want  of  a  sufficient  affidavit  of  defense,  the 
oonrt  made  the  rule  absolute,  Habb,  P.  J.,  delivering  the  following 
opinion  : 

**  The  question  presented  in  this  case  is,  so  far  as  I  am  aware,  one  of 
the  first  impression.  It  is,  whether  one  co-executor  can,  without  the 
knowledge  and  assent  of  the  other,  release  a  demand  arising  from  a  de- 
posit made  in  the  names  of  both,  and  agree  to  look  solely  to  the  fund  in- 
the  hands  of  the  assignee,  to  whom  the  debtor  has  transferred  his  prop« 
erty  for  the  benefit  of  his  creditors. 

*'  The  inclination  of  the  court,  in  the  first  instance,  was  in  favor  of  the 
validity  of  the  defense,  but  an  attentive  examination  of  the  authoritiea 
has  led  to  an  opposite  result.  It  is  well  settled  in  general,  that  the  acts 
of  one  co-executor  bind  the  others,  by  reason  of  the  confidence  reposed 
in  them  individually,  in  consequence  of  which  each  has  full  power  over 
iho  assets.  Bdtzhower  v.  Barrahy  16  S.  &  R.  327,  329.  This  is  an 
exception  to  the  rule  that  when  a  trust  or  authority  is  delegated  for 
mere  private  purposes,  the  concurrence  of  all  who  are  intrusted  with  the 
power  is  requisite  to  its  due  execution.  Sinclair  v.  J<xeksan,  8  Cow. 
583,  583 ;  and  distinguishes  executors  from  trustees,  who  are  regarded 
by  equity  as  forming  one  collective  trustee,  and  must,  therefore,  execute 
the  duties  of  the  office  in  their  joint  capacity.  Vandever^s  Appealj  8  W.  & 
S.  405,  409.  Hence  a  payment  to  one  executor,  or  a  release  from  him, 
extinguishes  the  debt,  although  he  misapplies  the  money  and  no  part 
of  it  comes  to  the  use  of  the  estate.  Herbert  v.  Pigott,  2  C.  &  M.  384. 
For  a  like  reason  one  may,  where  the  circumstances  require  it,  take  part 
and  release  the  residue,  or  accept  goods  or  securities  in  satisfaction. 
Smith  V.  Everett,  27  Beav.  446 ;  Gilman  v.  Healy,  55  Me.  120 ;  and 
it  will  make  no  difference  if  the  case  be  free  from  fraud,  that  the  com< 
promise  is  effected  without  the  knowledge  of  the  co-executor,  or  that  it  it 
against  his  wishes.  Murray  v.  Etatchford,  1  Wend.  583 ;  Herbert  y. 
Pigott,  2  C.  &  M.  384.  It  results  from  this  principle  that  one  of  several- 
co-executors  is  not  answerable  for  the  acts  or  defaults  of  his  companions, 
unless  he  was  negligent  or  had  notice  of  some  fact  or  circumstance  ren< 
dering  it  a  duty  to  interfere.     Toumfy  v.  Sherborne^  1  Bridg.  39. 
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^  It  is  at  the  same  time  equally  well  established  that  ezecatora  may 
join  in  the  administration  of  the  assets ;  and  such  is  often  the  better 
course  as  affording  an  additional  guaranty  to  the  creditors  and  lega- 
tees. Under  these  circumstances  each  is  responsible  for  the  safe-keeping 
of  the  fund,  and  cannot  allege  the  neglect  or  misconduct  of  another  as 
an  excuse  for  a  loss  which  would  not  have  occurred  if  he  had  been  dili- 
gent Mmdes  v.  OuedaOOf  2  J.  &  H.  259.  Ordinarily,  an  executor  is 
not  liable  for  nonfeasance ;  but  if  he  enters  on  the  execution  of  any  part 
of  the  trust  he  cannot  stop  short,  and  must  do  all  that  is  requisite  to  con- 
duct the  business  to  a  successful  termination.  An  executor  who  unites 
in  the  collection  of  a  debt  cannot  get  rid  of  his  responsibility  by  leaving 
the  proceeds  in  the  custody  of  his  associate,  and  should,  on  the  contrary, 
take  such  measures  as  will  prevent  the  fund  from  being  used  without  his 
knowledge.  The  place  of  safe-keeping  must  consequently  be  one  where 
both  can  exerdse  a  control  or  supervision.  The  authorities  accordingly 
agree  that  money  which  has  been  received  by  a  co-executor  should  be 
deposited  to  the  joint  account ;  and  if  this  precaution  is  not  observed, 
and  a  loss  ensues  through  the  fraud  of  him  who  is  intrusted  with  the  fund, 
a  chancellor  will  visit  the  consequences  on  both.  See  Olough  v.  Bond,  3 
Myl.  &  G.  490 ;  Longford  v.  Giucoyne^  11  Ves.  333.  Under  these  cir* 
cumstances  they  are  still  executors,  but  executors  charged  with  a  fidu- 
ciary obligation,  which  renders  them  virtually  trustees  as  it  regards  the 
assets  which  they  have  received  and  hold  in  common. 

"  The  existence  of  such  an  obligation  implies  the  power  to  fulfill  it. 
Lex  netmnem  eogit  ad  vana  seu  imposnhiltcL  It  were  futile  to  open  a 
joint  account,  if  one  of  the  depositors  could  withdraw  the  money.  All  must, 
therefore,  unite  in  the  receipt  or  check,  in  order  to  discharge  the  banker ; 
and  it  follows  that  he  cannot  rely  on  a  compromise  or  release  by  one  as 
a  defense.  This  is  not  so  much  an  exception  to  the  rule,  that  a  payment 
to  a  co-executor  discharges  the  debt,  as  a  return  to  the  general  rule,  to 
which  that  is  an  exception.  The  right  of  each  executor  to  act  without 
the  concurrence  of  the  rest  seems  to  have  been  the  growth  of  cirrumstan- 
ces.  A  testator  might  have  assets  in  different  counties,  and  lying  as  far 
apart  as  Canterbury  and  York.  It  might  be  difficult  or  impracticable  to 
find  any  one  who  was  able  and  willing  to  assume  the  whole  responsi- 
bility, and  he  might  appoint  a  representative  in  either  province,  in  the 
expectation  that  each  would  collect  what  lay  nearest  his  own  door.  So 
one  executor  may  be  chosen  for  his  knowledge  of  accounts,  and  another 
for  his  skill  and  sagacity  in  the  adjustment  of  outstanding  and  disputed 
daims.  Under  these  circumstances,  it  would  be  useless  and  injuriouR  tc 
require  that  all  should  join  in  acts  that  can  be  better  perfomuMl  hy  one 
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The  privilege  is  not  confined  to  executors,  but  extends  measurably  to 
trustees,  who,  as  Lord  Keeper  Covbktbt  observed  in  Tawnfy  v.  Sherbome^ 
may  permit  one  of  their  number  to  receive  all  or  the  most  part  of  the 
profits  without  a  breach  of  trust,  <  it  falling  out  many  times  that  some  of 
the  trustees  live  far  from  the  lands,  and  are  put  in  the  trust  out  of  other 
respects  than  to  be  troubled  with  the  receipt  of  the  profits.'  In  this 
case,  as  in  that  of  executors,  the  right  to  receive  necessarily  implies  the 
power  to  give  an  acquittance. 

"  It  results  from  what  has  been  said  that  the  right  of  executors  to 
sever  in  the  execution  of  the  trust  is  a  concession  to  expediency,  which 
should  not  be  mad^  when  the  case  is  one  for  care  and  judgment,  and  it 
is  possible  for  all  to  unite  without  inconvenience.  It  does  not,  therefore, 
exist,  where  a  fund  arising  from  the  collection  or  sale  of  the  assets  comes 
to  the  hands  of  two  or  more  executors  or  administrators,  or  has  been 
deposited  to  their  joint  account  Under  these  circumstances,  there  is 
nothing  to  exclude  the  principle  that  persons  acting  in  a  fiduciary  capac- 
ity must  concur  in  every  measure  affecting  the  interests  which  they 
represent.  See  BeUzhoaver  v.  Darragh,  16  S.  &  B.  329,  389  ;  Mendet 
V.  GuedaOa:' 

Judgment  was  accordingly  entered  for  the  plaintiff  and  the  damages 
assessed  at  $10,377.59. 

This  was  assigned  for  error,  on  the  removal  of  the  record  to  the 
Supreme  Court  by  the  defendants  by  writ  of  error. 

E,  G,  Piatt  and  S*  JXckson,  for  plaintiff  in  error.  Joint  executors 
are  possessed  of  the  estate  each  as  of  the  entirety,  and  consequently  the 
act  of  each  is  the  act  of  all.  Bac.  Abr.  ^  Exrs.  and  Admrs.,"  D. ;  1  Go- 
dolph.  134;  Williams  on  Executors,  245,  946;  Toller,  37 ;  Smithy. 
Everett^  27  Beav.  447.  One  executor  can  compromise  any  claim  which 
the  estate  may  hold  against  any  one,  even  though  the  other  dissent. 
Murray  v.  Elatchford,  1  Wend.  583 ;  Herbert  v.  PigoU,  2  Cr.  <&  M.  484. 

/.  W,  ITunstcker,  for  defendants  in  error.  If  co-executors  are  trustees 
all  must  unite  in  executing  the  trust.  Sinclair  v.  Jackson,  8  Cow. 
543  ;  Vandever^s  Appeal,  8  W.  &  S.  405.  Co-executors  after  the  collec- 
tion of  the  assets  of  the  testator  by  them  jointly  and  held  in  their  joint 
names  are  trustees,  and  all  must  unite  in  executing  the  trust.  Beltz 
hoover  V.  Darragh,  16  S.  &  R.  829 ;  Turner  v.  Hardey,  9  M.  &  W. 
770 ;  Smith  v.  Whiting,  9  Mass.  834 ;  HerUU  v.  Bogart,  9  Paige,  52 
EUweJl  V.  Qwuh,  1  Strange,  20;  James  v.  BucHey,  16  Johns.  277, 
HaU  V.  Boyd,  6  Barr,  267. 
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Pbb  Gubiax.  The  well-considered  opinion  of  Jodge  Habb  safll- 
dently  vindicates  his  ruling.  For  the  reasons  given  by  him  the  jadg- 
mentis  afllrme4> 
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(80  Penn.  8t  006^) 

MmUe^pal  eaqtaratian — atiemmeiUfor  UtUrmentM  «-  limii  o/Um  pnoer. 

The  power  in  a  mimielpal  oorpoiatton  to  make  bettermentB  at  the  expense  of  adjoining 
property  owners  is  a  power  of  special  tszatlon  and  most  have  explicit  legislatkm  to 
support  it 

A  city  was  autfaoilEed  by  law  to  *'  prescribe  by  ordinsnce  that  pacing  of  streets  and  ot 
footways  should  be  done  at  the  expense  of  the  owners  of  gioond"  fronting  them. 
J7eZd,  that  this  did  not  confer  upon  the  dtj  power  to  tear  up  a  paToment  which  was 
good  and  in  no  need  of  repair,  and  to  relay  and  charge  the  owner  sgain  with  one  ex- 
cessively costly. 

QCnm  FAOIAS  SOT  mechanic's  lien  by  the  city  of  Philadelphia 
against  Wistar.     The  opinion  states  the  facts.     The  District  Court 
entered  judgment  against  the  defendant,  who  sued  out  a  writ  of  error. 

J,  H.  OendeUj  and  JE.  S.  Miller^  for  plaintifEs  in  error.  The  improve- 
ment for  which  this  claim  is  made  is  to  compel  the  defendant  to  pay  for 
that  which  is  a  general  benefit;  tliis  cannot  be  done.  Bammettr. 
PMladdpMa,  15  P.  F.  Smith,  146 ;  S.  C,  8  Am.  Bep.  615;  WoihingUm 
Avenue^  19  P.  F.  Smith,  352 ;  S.  C,  8  Am.  Bep.  255. 

Z).  W.  SeUsrSy  for  defendant  in  error.  The  Acts  of  Assembly  and 
city  ordinances  under  which  the  work  was  done  are  valid.  PkUaddpMa 
V.  Sattery  6  Casey,  55 ;  Philadelphia  v.  TVyon,  11  id.  401 ;  PhUadefyhia 
V.  Wistar,  id.  427  ;  IApp9  v.  Philadelphia,  2  Wright,  50«3  ;  Philadelphia 
V.  Burgifij  14  id.  539.  No  conclusion  of  any  defense  which  shows  a 
want  of  power  to  authorize  the  work  has  been  sustained.  Kemin^ian  v. 
Keith,  2  Barr,  218 ;  BeiUy  v.  Philadelphia,  10  P.  F.  Smith,  467 ; 
SammeU  v.  Philadelphia,  15  id.  146 ;  S.  C,  3  Am.  Bep.  615 ;  Philadelphia 
V.  Hoxie,  2  Wright,  339.  In  aU  cases  where  a  statutory  tribunal  ia 
created  to  determine  a  question  out  of  the  course  of  the  common  law, 
there  is  no  review  in  any  manner  of  the  judgment  of  such  tribunal, 
unless  the  statute  gives  it  Taylor  v.  Board  of  Bealth,  7  Casey,  75 ; 
Fisher  v.  Barrishurg,  2  Grant,  291  ;   Wharton  v.  Borwtgh,  1  Wright, 
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S71 ;  JSbnMT  y.  Rmbroad  €b^  id.  835 ;  Oarr  y.  Northern  LiherUety  11 
Guej,  824;  Hugh€$  y.  SUney  6  id.  227 ;  JBAtnlm  y.  Ctmn^,  8  Harria» 
866 ;  Buheman  y.  i?«»u,  5  Wright,  896 ;  Biehardion's  Appealj  6  Casey, 

510. 

« 

4oNBW,  J.  What  we  haye  to  deal  with  here  h  the  affidavit  of 
defense.  Does  it  set  forth  a  sufficient  ground  to  defeat  the  plaintiff's 
reooyerj  ?  Want  of  power  to  impose  the  alleged  liahOity  is  dearly  a 
good  defense.  The  question  is  not  whether  the  legislature  might  an* 
thorise  such  a  claim  to  be  made,  but  whether  this  authority  has  been 
granted. 

The  original  and  supplemental  affidavits  are  diffuse,  setting  forth  many 
things  unnecessary  to  be  noticed.  Premising  that  the  claim  filed  is  a 
naked  charge  for  121^  feet  of  curbstone  laid  opposite  the  defendant's  loty 
without  drcnmstances  stated,  except  that  the.  work  was  done  in  pursuance 
of  the  ordinance  of  December  81st,  1872,  after  adjustment  of  the  curb 
line,  and  a  contract  made  for  paying  the  street,  we  may  gather  and 
condense  the  following  facts  from  the  affidavits  of  defense.  That  about 
three  years  before  the  new  curbing  was  set,  the  footway  opposite 
defendant's  lot  had  been  well  payed,  and  the  curb  set  at  his  expense ; 
that  they  were  of  proper  and  suffident  width,  similar  in  style  to  those 
in  other  parts  of  the  dty,  and  well  done  according  to  the  laws  and  ordi- 
nances of  the  dty  ;  that  they  were  in  good  order  and  condition,  needing 
no  repair  or  improyement,  and  no  resetting,  alteration  or  substitution  ; 
that  the  new  curbing  was  no  repair,  but  that  the  city  chos^  of  her  own 
purpose,  to  change  the  alignment  of  the  curb  and  payement,  and  to 
require  a  new  and  most  expensive  granite  curb  to  be  set  on  the  new  line, 
costing  more  than  treble  the  expense  of  the  former  curb,  without  any 
allowance  for  the  cost  of  the  former  curbing.  On  these  facts  the 
question  is,  did  the  laws  conferring  authority  on  the  city  to  pave  footways 
and  curb  them  at  the  expense  of  the  owners  of  the  ground  in  front 
thereof,  confer  the  power  to  set  new  and  costly  curbs  on  a  new  line  at 
the  expense  of  the  owners  ? 

As  remarked  by  Woodward,  J.,  in  Oiijf  v.  TVyoii,  11  Casey,  40^; 
**  lliis  is  a  power  of  spedal  taxation,  and  must  have  explidt  legislation 
to  support  it"  The  property  in  question  lies  on  Broad  street,  between 
Race  and  Vine,  and  is  thwefore  within  the  old  dty.  The  only  legis- 
lation  to  which  we  have  been  referred,  or  which  I  have  found,  is  in  the 
Consolidation  Act  of  February  2d,  1854,  and  in  the  40th  section, 
y\7m :  **  That  it  may  be  prescribed  by  ordinance  that  paving  of  streets, 
except  at  ihe  intersection  thereof,  and  of  footways,  and  laying  water- 
Vol.  XXI.— 15 
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pipes  within  the  limits  of  the  citj,  shall  be  done  at  the  expense  of  the 
owners  of  groand  in  front  whereof  such  work  shall  be  done,  and  liens 
may  be  filed  by  said  city  for  the  same,  as  is  now  practiced  and  allowed 
by  law.''  It  may  be  conceded  that  curbing  is  a  necessary  part  of 
paying  to  separate  and  support  the  footway  from  the  cartway.  It  may  be 
conceded  also,  that  a  general  power  to  paye  implies  a  power  to  repab 
and  repaye  when  the  condition  of  the  cartway  or  footway  requires  it ; 
and  of  this  prima  facie  the  city  officers  may  judge.  The  affidayit 
asserts  that  this  was  not  a  repair  but  a  new  alignment  and  alteration  of 
the  curb.  Then  does  the  40th  section  of  the  Act  of  1854  confer  a 
power  at  pleasure,  to  change,  take  up,  alter,  and  relay  payements,  and 
reset  curbs,  at  the  expense  of  the  owner  of  the  front,  who  has  recently 
paid  for  a  good  payement  or  curb ;  and  therefore  to  do  this  as  often  as 
^e  dty  may  choose  to  alter  its  plans  of  improyement.  "Without 
referring  to  any  power  in  the  legislature  to  confer  such  an  authority,  the 
question  is,  is  thb  the  true  scope  and  design  of  the  legislation  before  us  ; 
is  it  the  interpretation  we  should  giye  to  the  section  ?  We  think  not. 
A  power  so  onerous  upon  the  citizen  must  be  plainly  confw red,  if, 
indeed,  it  is  not  obnoxious  to  the  charge  that  it  is  palpably  oppressiye 
and  unjust.  It  is  in  derogation  of  the  right  of  priyate  property,  seeking 
to  lay  a  special  tax  on  a  small  class  of  citizens.  The  foundation  of  this 
power,  to  tax  specially,  is  the  benefit  the  object  of  the  tax  confers  on 
the  owner  of  the  property.  The  law  simply  proyides  for  the  payiag  of 
streets  and  footways  at  the  expense  of  the  front  owner.  What  would 
any  one  ordinarily  understand  is  meant  by  paying  streets  at  the  expense 
of  the  o?mers  of  the  ground  fronting  thereon  ?  Clearly  that  paying 
which  is  customary. 

An  unpayed  street  is  inconyenient  and  disagreeable,  and  property 
lying  on  it  is  less  yaluable.  To  remoye  these  eyOs  the  dty  payee,  and 
the  owner  whose  property  is  thus  benefited  is  required  to  pay  for  it. 
Such  a  law  is  not  unjust,  and  as  thus  understood  the  legislature  passes  it 
and  the  courts  sustain  it.  Being  in  this  form,  it  is  benefidal  to  the 
public  and  to  the  property  o?mer.  But  if  we  say  the  dty  may  change 
its  payements  at  pleasure,  and  as  often  as  it  please,  at  the  expense  of  the 
ground  owner,  we  take  a  new  step,  and  there  must  be  explidt  legislation 
to  authorize  such  taxation.  If  the  40th  section  were  before  the  legis- 
lature on  its  passage,  would  any  member  suppose  for  a  moment  he  was 
committing  to  the  dty  a  power  to  alter  its  payements,  take  up,  relay, 
experiment  on  one  kind,  then  on  another,  and  so  totiei  q'toHes^  as  a 
diange  of  yiews  or  of  interests  might  dictate,  and  this  should  be  done  at 
the  expense  of  the  ground  owners,  without  their  consent,  and  n:twith« 
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•Uuding  they  had  paid  fallj  for  that  improvement  of  the  Btreet,  which 
was  the  basis  of  their  taxation?  Clearly  no  one  would  take  such  a 
meaning  from  the  40th  section,  or  he  would  at  least  doubt  this  intent ; 
and  if  doubtful  it  is  not  explicit.  If,  while  the  parement  is  good  and 
stands  in  no  need  of  repair,  the  city  may  tear  it  up,  relay,  and  charge  the 
owner  again  with  one  excessively  costly,  it  would  be  exaction,  not 
taxation.  Of  course  the  city  may  change  its  plans  of  improvement,  and 
experiment  to  suit  the  views  of  Uiose  in  power,  and^if  it  be  unwise,  the 
corrective  lies  in  the  popular  vote  to  remove  those  guilty  of  such  folly 
and  lavish  expenditure.  But?  under  the  40th  section  no  such  changes 
and  experiments  can  be  made  at  the  expense  of  the  lot  owners,  who  have 
DO  power  to  correct  the  evil.  We  are  not  at  liberty  lo  impute  such  a 
design  to  the  legislature,  unless  it  has  plainly  expressed  its  meaning  to 
do  this  unjust  thing.  Whether  the  legislature  can  do  so  is  not  our 
question.  We  must  not  force  the  words  of  the  law,  but  in  these  times 
of  jobbing  and  corrupt  practices  adhere  to  the  strict  line  of  interpretation 
set  before  us  by  our  predecessors.  Thore  must  be  explicit  legislation  to 
support  speciid  taxation.  It  was  in  this  spirit  Justice  Woodwabd 
wrote  in  the  OUy  v.  TVyon,  n^a,  and  in  which  he  was  led  in  OUy  v. 
ffaxie^  2  Wright,  339,  to  say,  that  there  was  no  authority  for  the  build- 
ing of  culverts  within  the  old  city,  at  the  expense  of  the  lot  owners. 
See  also  RwcTt  JSx*rs  v.  Oitif  of  Brie,  29  P.  F.  Smith,  346.  For  these 
reasons  we  think  the  defendant  was  entitled  to  a  trial  by  jury  of  the  facts 
set  fortH  in  his  affidavit. 

It  is  proper  here  to  advert  to  the  case  of  Lea  v.  OUy  of  Philadelphia^ 
1  Weekly  Notes,  189  ;  see  S.  C,  reported  in  32  Leg.  Int.  292,  which  was 
commented  upon  in  the  aigument.  That  was  a  case  of  reprnvy  having 
no  bearing  on  this.  It  is  proper  to  say  that  the  obscurity  supposed  to 
exist  in  the  opinion  does  not  exist  in  the  original  on  fUe,  but  in  the 
report,  and  is  owing  to  the  attempt  to  condense  it  by  the  reporter.  The 
reported  opinion  certainly  is  not  clear. 

Judgment  reversed,  and  a  procedendo  awarded. 

Additional  opinion  delivered  May  22d,  1876. 

Peb  CuBiAM.  Since  the  filing  of  our  opinion  in  this  case  we  have 
been  referred  to  the  Act  of  16th  of  April,  1838,  sect.  3,  Pamph.  L.  626, 
authorizing  the  councOs  of  Philadelphia  <'to  make  and  establish  so  many 
rules  and  regulations  as  to  them  may  seem  expedient  for  the  better 
regulation  of  porches,  benches,  dooiHiteps,  railings,  bulk-windows,  areas, 
sellar-doors,"  and  a  large  number  of  other  subjects,  proper  for  dty 
regulation,  concluding,  ^  and  at  the  expense  of  the  owner  or  owners  of 
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the  property  adjoining,  to  regolate,  grade,  pave  and  repave,  curb  and 
recorb,  the  said  footways  or  sidewalks/'  etc  It  is  evident  thb  section 
is  no  more  than  a  collection  and  consolidation  in  a  short  compass  of  the 
▼arions  subjects  of  general  regulation,  and  the  provision  for  paving 
and  repaving  simply  conveys  the  ordinary  power  for  this  purpose.  It 
was  not  intended  to  subject  the  property  of  the  citizens  to  arbitrary 
changes  of  policy,  or  of  opinion,  or  caprice,  which  follow  changes  iu 
councils,  or  in  their,  views  of  improvement  We  cannot  suppose  the 
legislature  meant  to  convey  any  such  extraordinary  and  oppressive 
authority.  If  it  did,  then  the  latter  Consolidation  Act  of  1854  must 
have  been  intended  to  restrict  it.  Johnson  Freeman^t  Appeal,  25  P.  F 
Smith,  96,  is  no  recognition  of  the  Act  of  1888,  as  giving  a  wider  grant 
of  power ;  but  as  Justice  Go&dok  remarks,  the  Act  of  1854  is  the 
nerve  through  which  the  city  derives  its  power. 

We  perceive  no  reason  to  alter  the  opinion  filed  in  this  oase. 


Pbasb  v.  Shippeh. 
(80  Penn.  8t  61&.) 
Slander  '-"general  rumor  in  mitigaHm, 

htrndOoM  for  slander,  genezal  xeports  of  the  troth  of  the  ehaiges  are  not  admlMllilete 

anypnxpofle. 
Under  the  plea  of  the  general  iflene  only,  whilst  the  plafaitifrs  general  cJiaiacter  may  be 

assailed,  neither  particular  reports  nor  the  general  currency  of  the  partiealar  ehaige 

can  be  glTen  in  evidence. 

ACTION  on  the  case  for  slander,  brought  by  Nial  Pease  against 
Evans  W.  Shippen.  The  declaration  contained  three  counts.  In 
the  first,  the  words  alleged  to  have  been  spoken  were :  ^  This  road  was 
laid  when  you  were  in  the  penitentiary ; "  in  the  second,  ''  You  were  in 
the  penitentiary  of  Massachusetts ; "  in  the  third,  '<  You  are  a  perjured 
rascal,  and  have  been  in  the  penitentiary/'  The  plea  was,  ^  Not  guUty.' 
The  case  was  tried  before  Lowbib,  P.  J. 

The  plainti£E  proved  the  uttering  of  words  laid  in  the  declaration. 

The  defendant  then  offered  to  prove,  in  order  to  rebut  the  presump* 
lion  of  malice  and  in  mitigation  of  damages,  a  general  report  in  the 
neighborhood  that  Pease  had  been  in  the  penitentiary.  The  offer  wis 
•bjeoted  to  by  the  pluntiff,  admitted  by  the  court,  and  a  bill  of  ezoep* 
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tions  sealed.    The  witnesses  testified  that  there  had  long  been  a  nunor 
in  the  neighborhood  that  the  plaintiff  had  been  in  the  penitentiary. 

The  verdict  was  for  the  plaintiff  for  $1  damages.  He  took  a  writ  of 
error,  and  assigned  for  error  the  admission  of  defendant's  offer  of  evi- 
dence. 

Roe  Jieisinger  and  A.  B.  Richmond^  for  plaintiff  in  error.  Whilst  the 
defendant,  in  an  action  of  slander,  may  assail  the  general  character  of 
Che  plaintiff,  he  cannot  give  evidence  of  particular  reports.  Lukekari  v. 
£^ef^,  3  P.  F.  Smith,  421 ;  Lang  v.  Braugher,  5  Watts,  439  ;  Oonroe 
V.  (hnroe,  11  Wright,  201 ;  Smith  v.  Stewart^  5  Barr,  372;  Steinman 
V.  MeWmanu,  6  id.  173 ;  Fitzgerald  v.  Stewart,  3  P.  F.  Smith,  343 ; 
CodweU  V.  Swany  3  Pick.  376 ;  WolcoU  v.  BaU,  6  Mass.  517  ;  Alderman 
▼.  I^ench,  1  Pick.  17 ;  Root  v.  King,  7  Cow.  630 ;  MaUon  v.  Buctj 
6  id.  499. 

Douglass  and  MeOoy,  for  defendant  in  error.  In  actions  in  slander 
onder  the  plea  of  not  guilty,  evidence  which  does  not  tend  to  prove  the 
truth  of  the  offense  charged,  but  which  was  calculated  to  induce  a  mis- 
taken belief  in  the  mind  of  the  defendant  that  the  charge  was  well 
founded,  is  admissible  to  disprove  malice  and  in  mitigation  of  damages. 
Stees  V.  KefMe,  3  Casey,  112 ;  Chapman  v.  (Mder,  2  Harris,  365 ; 
Mtmsingef  v  Kerr,  9  Barr,  312 ;  Petrie  v.  Rose,  5  W.  &  S.  364 ;  Beeh^ 
Ut  V  SUever,  2  Whart  313  ;  Porter  v.  Botkins,  9  P.  F.  Smith,  484. 

Williams,  J.  The  question  presented  by  this  record  has  been  vari- 
ously decided  by  the  English  and  American  courts,  and  the  decisions  of 
the  same  court  have  not  always  been  uniform  and  consistent.  In  Eng- 
land, and  in  some  of  the  United  States  courts,  it  has  been  held  that, 
under  the  general  issue,  in  slander,  the  defendant  may  prove,  in  mitiga- 
tion of  damages,  that  when  the  words  were  uttered  a  general  rumor  or 
report  existed  in  the  neighborhood  that  the  plaintiff  was  guilty  of  the 
offense  charged.  Earl  of  Leicester  v.  Walter,  2  Campbell,  281 ;  1  M.  & 
S.  284 ;  WetherUm  v.  Marsh,  20  N.  H.  561 ;  Care  v.  Marks,  20  Conn. 
248;  Fuller  Y.  Bean,  31  Ala.  654,*  GaUowag  y.  Courtney,  10  Rich.  (8. 
C.)  Rep.  414 ;  CaUoway  v.  Middleton,  2  A.  E.  Marsh.  372 ;  Benson  v. 
Veateh,  1  Blackst.  369.  In  other  States  it  has  been  held  that  general  re- 
ports of  the  truth  of  the  charges  cannot  be  given  in  evidence  in  mitiga- 
tion of  damages.  Wolcott  v.  Hall,  6  Mass.  514 ;  Alderman  v.  IVench,  1 
Pick.  1*7 ;  CodweU  v.  Swan,  3  id.  876 ;  Matson  v.  Buck,  5  Cow.  499 ; 
Root  V.  King,  9  id.  613 ;  Cole  v.  Perry,  8  id.  314  ;  Mapes  v.  Weeks,  4 
Wend.   659 ;  Inman  v.  Foster   8  id.   602 ;  Sheahen  v.  CoUins,  20  LI. 
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855 ;  Tawiff  v.  Bnmeti^  4  Scam.  48 ;  Jnthany  y.  Stephens,  1  Miss.  254 
Whatever  maj  have  been  at  one  time  the  rule  in  this  State  as  to  the  ad 
missions  of  such  reports  (Kennedy  y.  Gregory,  1  Binn.  85 ;  Beehler  v. 
SUever,  2  Whart  818;  SmUh  y.  Stewart,  5  Barr,  372),— it  must  now  be 
regarded  as  the  settled  law  of  Pennsylvania,  that  they  are  not  admissible 
for  any  purpose.     Fitzgerald  v.  Stewart,  8  P.  F.  Smith,  848 ;  Lukehart 
v.  Bgerig,  id.  418.    In  the  former  case  (Fitzgerald  v.  Stewart)  the  court 
was  asked  to  chaige  in  substance  that  if  the  jury  found  there  were  gen- 
eral suspicions  and  reports  that  the  plaintiff  was  guilty  of  the  offense 
charged  in  circulation  before  the  defendant  spoke  the  words,  and  that 
the  defendant  only  uttered  what  was  already  in  general  circulation,  in 
that  event  they  should  consider  the  fact  in  mitigation  of  damages.    To 
this  the  court  answered  that  if  these  suspicions  and  reports  originated 
with  the  plaintiff  herself,  it  was  material  in  lessening  the  damages ;  but 
if  the  evidence  did  not  prove  that  the  plaintiff  gave  rise  to  the  reports^ 
the  fact  that  they  existed  was  not  evidence  against  her,  and  ought  to  be 
disregarded  by  the  jury.     In  delivering  the  opinion  of  this  court,  affirm- 
ing the  correctness  of  this  answer,  Stbono,  J.,  said :  ^  It  is  to  be  noticed 
that  the  point  did  not  refer  to  the  general  character  of  the  plaintiff,  but 
to  the  suspicions  of  a  single  guilty  act    Nor  did  the  point  present  a  case 
of  suspicions  known  to  the  defendant  when  she  uttered  the  slander.     If 
they  were  unknown,  their  existence  did  not  tend  to  show  a  less  degree 
of  malice  in  the  defendant,  and  if  they  were  known,  it  ought  to  be  re* 
garded  no  apology  for  her  that  others  were  repeating  similar  slanders. 
In  the  present  case  the  defendant  herself  may  have  been  the  author  of 
the  reports  long  before  she  spoke  the  words  complained  of  in  the  declaim 
ation.    Whatever  may  be  the  rule  elsewhere,  it  is  well  settled  with  us» 
that  while  the  general  character  of  the  plaintiff  in  an  action  for  slander 
may  be  assailed,  particular  reports,  or  reports  of  gufltiness  of  particular 
offenses,  may  not  be  given  in  evidence  for  any  purpose,  not  even  to 
mitigate  damages.**     In  the  latter  case  (Lukehart  v.  Bgerly),  the  defend- 
ant proposed  to  prove  that  weeks  before  the  plaintiff  alleged  the  defend- 
ant spoke  the  words  charged  in  the  narr,  they  had  been  spoken  by  other 
parties,  and  were  in  general  circulation  in  the  neighborhood,  and  the 
ttory  was  communicated  to  the  defendant     The  court  rejected  the  first 
part  of  the  proposition  to  prove  that  there  were  reports  of  this  matter 
through  the  country,  and  that  others  had  spoken  of  it,  but  admitted  that 
part  of  the  proposition  which  proposed  to  prove  that  the  circumstancea 
were  communicated  to  the  defendant  before  the  uttering  of  t£e  woids 
proved  in  the  case.  The  defendant  excepted  to  thb  ruling,  and  this  court 
held  that  the  evidence  was  rightly  rejected.     Woodward,  J.,  said 
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**  The  general  iMoe  only  had  been  pleaded,  and  under  this,  whlkt  the 
defendant  might  assail  the  general  character  of  the  plaintiff,  he  might 
not,  as  I  understand  the  decisions,  give  evidence  of  particular  reports, 
not  eyen  of  the  general  carrency  of  the  particular  charge  which  he  took 
up  and  indorsed.  Lan^  v.  Braugher^  5  Watts,  489 ;  Ofmroe  v.  O&nroe 
and  Wife,  11  Wright,  201,  and  the  cases  cited."  These  authorities  are 
binding  upon  us,  and  are  dedsiye  of  the  questions  presented  bj  the  bill 
of  exceptions  in  this  case.  It  follows  that  the  court  below  erred  in  ad* 
mitdng  the  eyidenoe  complained  of. 

Judgmmi  fwen$d  mud  a  vmiire  facias  di  mavb  awardtdm 
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PXKROB  T.   WhXTOOMB. 

(48  Yt  137.) 

njfifffmim — dangermu  premues -^  liability  of  owner  to  oim  froqmnimg  m 

fWallllwflnt  ■ftiilfl^ttodsfenduit's  hooMtobayottta.  Defendiat  had  ao  oaii  thai 
1m  wkhed  toaellt  but  by  xeMon  of  plaintiirB  importnntty,  he  agreed  to  tell  him  some^ 
and flliey  went  togolher  to  the  bam  wheiethe  oato  were  kept  While  defendant  was 
■eehdng  a  measoxe,  plaintiff  walked  about  the  bam  in  the  daric,  fell  thiongh  a  ho^ 
in  the  floor  and  was  injured.    BM^  that  plaintiff  was  not  liable. 

ACTION  on  the  case.    The  opinion  states  the  case.    Aprofimma 
jadgment  was  ordered  for  the  plainti£E  for  $2,500  to  which  defend- 
ant  excepted. 

WaUi  4r  Taft  {Hard  with  them),  for  plaintiff,  cited  OarlUm  y.  Fran, 
iron  Oo^  99  Mass.  216;  (hambi  y.  New  Bedford  Chrdage  Ch.,  102 
id.  572 ;  S.  C,  8  Am.  Rep.  506 ;  Sween^f  y.  0.  O.  ^  N.  R.  S.  Oo^ 
10  Allen,  868 ;  Smiih  y.  Dock  Oo.,  Law  Sep.,  8  C.  P.  826  ;  h^demumr 
T.  Damee^  1  id.  274 ;  Wharton  on  N^.,  §§  824, 826 ;  Shearman  db  Bedf. 
«i  Neg.,  §  498 ;  Hdlmee  y.  R.  J?.  (7o.,  Law  Rep.,  4  Ezch.  254 

jS  BdOard  (Phelps  with  him),  for  defendant 

Rbdfibld,  J.  This  is  an  action  on  the  case  to  recoyer  damages  for  a 
seyere  injury  to  the  plaintiff,  occasioned,  as  the  plaintiff  claims,  by  de- 
fendant's lustionable  negligence.  The  facts  in  the  case  are  stated  in  the 
referee's  report. 

The  plamtiff,  a  farmer,  went  to  the  defendant,  who  owned  a  large 
farm  in  Essex,  to  buy  six  bushels  of  oats,  late  in  the  eyening.  The  de- 
fendant had  no  oats  that  he  wished  to  sell,  but  by  reason  of  ihe  plain- 
tifTs  importunity  and  necessities,  he  consented  to  sell  the  plaintiff  six 
bushels.  The  defendant  went  some  distance  to  procure  the  key,  unlocked 
the  granary,  and  went  with  the  plaintiff  to  the  oats  lymg  in  bulk  on  the 
•pen  floor  aboye.     He  stepped  back  for  his  measure,  and  while  thus 
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absent^  the  plaintiff  traveled  acroBS  the  floor  in  another  direction^  in  the 
dai^  and  fell  through  an  aperture  in  the  floor,  and  received  a  severe 
injniy. 

If  the  defendant  \b  liable  to  redress  this  injory  to  the  plaintiff,  it  if 
because  he  did  him  a  wrong  in  omitting  to  perform  a  duty  that  he  owed 
the  plaintiff.  In  Oarltan  v.  Ihxn,  Iran  Co.,  Ch.  J.  Gbat  says  :  ^  The 
owner  or  occapant  of  land  is  liable  in  damages  to  those  coming  to  it, 
using  dae  care,  at  his  invitation  or  indncement,  express  or  implied,  on 
any  business  to  be  transacted  or  permitted  by  him,  for  an  injury  occa- 
sioned by  the  unsafe  condition  of  the  land,  or  of  the  access  to  it,  which 
is  known  to  him  and  not  to  them,  and  which  he  has  negligently  suffered 
to  exist,  and  has  given  them  no  notice  of."  99  Mass.  216.  This  must 
be  understood  as  applying  to  the  *'  unsafe  condition  of  the  land  or  of  the 
aooees  to  it,"  where  the  business  thus  invited  was  done,  and  not  to  pit- 
fallsy  quagmires,  and  precipices  that  might  be  unsafe  to  strangers,  on 
other  parts  of  the  same  field,  where  the  party  may  have  wandered  for 
matters  of  observation  or  curiosity.  We  think  this  dtehtm  of  the  chief 
jiiadce,  as  applied  to  the  facts  of  that  ease,  entirely  sound,  for  in  that 
case  the  defendant  had  negligently  omitted  a  duty  that  he  owed  the 
plaintiff,  whereby  he  had  suffered  injury.  In  a  case  recently  determined 
in  Massachnsetts  (Severy  v.  Ntekenon  et  ai,y  120  Mass.  806),  the  plaintiff 
was  in  the  service  of  the  defendants,  loading  ice  into  a  vessel,  and  wan- 
dered about  the  vessel  for  inspection  and  curiosity,  supposing  it  to  be 
safe,  and  fell  through  a  scuttle  and  was  injured.  The  court  held  that  he 
voluntarily  took  the  risk  upon  himself,  and  could  not  recover  of  the 
employer.  In  the  old  and  leading  case  of  Blithe  v.  TophatOj  1  Yin.  Abr. 
564)  it  is  laid  down  as  a  rule,  that ''  if  A,  being  seized  of  a  waste  ad- 
joining a  highway,  digs  a  pit  in  the  waste  within  36  feet  of  the  way,  and 
the  mare  of  B  escapes  into  the  waste,  and  falls  into  the  pit  and  is  killed, 
yet  B  shall  not  have  any  action  against  A,  because  the  making  of  the 
jnt  in  the  waste  and  not  in  the  highway,  was  no  wrong  to  B,  but  it  was 
by  the  default  of  B  himself  that  his  mare  escaped  into  the  waste."  And 
in  Jordin  v.  Grump,  8  M.  &  W.  782,  a  man  passing  in  the  dark  along  a 
foot-path  accidentally  fell  into  a  pit  dug  by  the  owner  in  an  adjoining 
field.  Aldebson,  B.,  says :  '^  The  party  digging  the  pit  would  be  re- 
sponsible for  the  injury  if  the  pit  was  dug  across  the  road,  but  if  it  were 
only  in  an  adjacent  field,  the  case  would  be  very  different,  for  the  falling 
into  the  pit  would  be  the  act  of  the  injured  party  himself."  In  Seymour 
y.  Maddox,  71  E.  C.  L.  826  (16  Q.  B.  826),  a  hired  chorus  singer  at  a 
theatre  fell  through  an  aperture  made  for  the  actors  to  pass  from  the 
dressing  room  to  the  back  of  the  staj^e,  and  claimed  that  he  was  injured 
Vol.  XXT.— 16 
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by  reason  of  this  aperture  not  being  properly  fenced  and  lighted.  The 
court  held  he  oonld  not  recover,  ^  becanae  the  facts  stated  did  not  rotM  a 
duty^  a  breach  of  which  was  complained  of."  In  Bamei  v.  Wordy  67  E. 
C.  L.  892  (2  C.  &  K.  661 ;  9  C.  B.  392),  the  excavation  immediatelj 
joined  a  public  footway,  and  so  amounted  to  a  public  nuisance,  and  tl^ 
owner  of  the  land  was  held  liable.  Hardcagde  v.  S.  T,  R,  JS*  Cb.,  4 
Hurlst.  &  N.  67,  is  a  like  authority.  In  Chrhjf  v.  mO,  98  £.  C.  L.  556 
(4  C.  B.  [N.  S.]  556),  the  owner  of  the  house  had  a  private  road  for  the 
use  of  persons  coming  to  his  house.  He  permitted  his  workmen  to  place 
slate  across  said  way,  and  the  plaintiff  whfle  lawfully  using  said  way, 
was  injured.  Cookburh,  Ch.  J.,  says :  ^*  The  proprietors  of  the  soO 
held  out  an  aUuremeniy  whereby  the  plaintiff  was  induced  to  come  upon 
the  place  in  question :  they  held  out  this  road  to  all  persons  having  oc- 
casion to  proceed  to  the  asylum,  as  the  means  of  access  thereto ;  could 
they  have  justified  the  placing  an  obstruction  across  the  way,  whereby 
an  injury  was  occasioned  to  one  using  the  way  by  their  itwiiaiion  f  "  Id 
Che^man  v.  BotkweO,  96  E.  C.  L.  168  (El.  Bl.  &  El.  168),  the  pkin- 
tiff's  wife  fell  through  a  trap-door  in  the  footway  to  and  from  defend- 
ant's brewery,  and  was  thereby  killed ;  and  defendant  was  held  liable* 
The  rule  of  law  seems  well  defined,  and  founded  in  reason  and  justice* 
No  one  has  a  right  to  provide  a  path  for  access  to  his  house,  shop,  or 
store,  and  inctU  guests  and  patrons  thereto,  and  provide  or  permit  pit* 
fidls  in  the  way,  to  their  injury.  For  in  all  such  cases  there  is  an  im* 
plied  guaranty  that  they  may  comply  with  such  invitation  with  safety. 
But  if  one  departs  substantiidly  from  the  provided  way  of  access,  or,  be* 
coming  the  guest  or  patron  in  a  place  of  business,  and  of  his  own  motion 
goes  in  the  dark  into  places  of  danger,  and  is  injured,  he  voluntarily 
takes  the  peril  and  risk  upon  himself.  Sweeney  v.  0.  01  J?.  Cb.,  10 
Allen,  868 ;  ElUot  v.  Perry,  id.  385;  Sawyer  y.B.^R  R.  Co.,  27  Yt* 
870  ;   Wright  v.  Geer,  6  id.  151. 

And  in  this  case,  although  the  defendant  did  not  wish  to  sell  the  oats^ 
and  only  yielded  to  the  importunity  of  the  plaintiff,  and,  to  his  own  in- 
convenience, went  to  his  granary  late  at  night,  to  favor  and  accommo- 
date the  plaintiff,  yet  allowing  the  plaintiff  to  go  into  the  granary  with 
him  to  take  the  delivery  of  the  oats,  we  think  the  defendant  did  assume 
the  duty  to  the  plaintiff  that  the  means  of  access  was  reasonably  safe» 
And  if  the  plaintiff  on  going  to  or  returning  from  the  oats,  or  in  putting 
them  into  bags  and  taking  the  delivery,  while  doing  that  matter  of  busi- 
ness, had  accidentally,  without  warning,  slipped  into  a  pitfall,  it  would 
have  been  a  very  different  case.  The  granary  was  a  private  receptacle 
of  the  defendant's  grain,  kept  constantly  locked.    The  plidntiff  was  per 
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mitted  there  for  one  simple,  specific  matter  of  business  —  to  take  six 
bashels  of  oats ;  the  oats  were  shown  him ;  to  facilitate  the  deli verj,  the 
defendant  went  for  his  measure ;  he  left  the  plaintiff  at  the  oats  where 
he  should  be,  in  the  dark,  but  in  a  safe  place.  The  oats  could  be  deHv- 
ered  at  no  other  place,  and  no  other  matter  of  business  was  permitted  tc 
him  there.  If  for  curiosity  or  other  motive,  he  chose  to  occupy  that 
moment  in  the  darkness  in  wandering  about  the  granary,  and  lost  an  eye 
by  the  point  of  a  scythe,  or  stumbled  over  a  horse-rake  and  maimed 
himself,  or  fell  through  a  scuttle  in  the  floor,  he  was  doing  what  he  was 
not  invited  or  permitted  by  the  defendant  to  do,  and  what  was  no  part 
of  the  business  in  hand ;  and  we  think  this  departure  was  of  his  motion^ 
and  at  his  risk.     Eamdl  y.  Sfrnfihe^  97  £.  C.  L.  781. 

We  have  no  occasion  to  discuss  how  far  the  plaintiff  would  be  af* 
footed  by  his  previous  knowledge  of  this  opening  in  the  floor  of  the 
granary ;  for  whether  he  had  knowledge  or  not,  he  cannot  recover.  And 
the  fact  that  he  was  severely  injured,  proves  that  the  act  was  careless, 
and  the  traveling  about  the  granary  in  the  dark  not  only  contributed  to 
tbe  injury,  but  was  the  cause  of  it. 

JudgvMmt  rwened^  andjud^meni  thai  defmdani  rteover  Am  cotti. 


Bbsmah  t.  Cook. 

(isvtaoi.) 

SkiNU  rflimitatUm  —  when  mm  m  iMte. 

AetfOBtooQi^  DeoemberM,  1874,  od  a  piomisBory  note  dated  DeoembsrM,  1867  pajabls 
ooe  year  from  dale  and  not  entttled  to  grace.  It  did  not  appear  that  there  were  a 
4lfflMmii  and  refusal  of  payment  on  the  day  the  note  fell  due.  Edd^  that  the  statula 
ol  Bgnttatkni  of  six  yean  had  not  ran,  and  that  the  aotkn  was  well  brought 

ACTION  of  assumpsit  brought  December  24,  1874,  on  a  promissory 
note,  dated  December  24,  1867,  payable  to  the  plaintiff  or  bearer 
year  from  date.    Plea  the  statute  of  limitation. 


S.  A*  Sawb$f  for  plaintiff. 

W.  F.  MeOeUriekj  for  defendants.  The  only  question  In  this  case  1% 
whendid  the  Statute  of  limitations  begin  to  run?  IMd  it  begin  to  run  the 
day  the  note  fell  due,  December  24, 1868,  or  not  till  the  day  following. 
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December  25,  1868  ?  I(  as  we  claim,  the  statote  began  to  run  Decem- 
ber 24,  1868,  then  it  is  a  bar  to  the  action,  which  was  not  commenced 
till  December  24,  1874,  the  full  term  of  six  years  having  expired.  The 
statute  begins  to  run  when  the  canse  of  action  accrues ;  and  the  cause 
accrues  with  reference  to  a  promissory  note,  when  the  note  falls  due 
2  Parsons  on  Notes  and  Bills,  639,  640 ;  Story  on  Prom.  Notes,  277, 
«ud  notes ;  StapU$  v.  Franklin  Bank^  1  Mete  43  ;  Ohwreh  v.  Ckark^  21 
Pick.  310;  WhtteweU  v.  Brighamy  19  id.  117  ;  Orofaoi  v.  Jfoortf,  4  Yt. 
204 ;  Grafton  Bank  y.  Doe,  19  id.  463 ;  HarringUm  v.  RaMwM^  11  id. 
•58 ;  Angell  on  Lim.  90. 

The  period  of  limitation  begins  to  run,  on  a  promissory  note  payable 
on  demand,  the  date  of  the  note.  On  this  the  authorities  are  unanimous, 
and  the  decisions  uniform.  Aftniiort^  on  note  payable  one  year  from 
•date,  as  in  this  case,  the  statute  begins  to  run  the  day  it  faUs  due.  2 
Parsons  on  Notes  &  Bills,  630,  643  ;  Angell  on  Lim.  93  ;  Kingsbmy  v. 
CkUlery  4  Yt  458.  Negotiable  biUs  and  notes  are  uniformly  treated  as  an 
•exception  to  the  general  rule  that  a  debtor  has  till  the  last  hour  of  thti 
•day  on  which  his  debt  falls  due  to  pay  it.  Story  on  Prom.  Notes,  281 
But,  if  it  should  be  held  that  a  demand  b  necessary  to  make  that  excep- 
tion in  the  case  of  a  promissory  note,  then  there  is  a  presumption  arising 
from  the  lapse  of  time  that  a  demand  was  made.  Kingsbury  y.  Butler^ 
fupra, 

PiEBPOiNT,  Ch.  J.  The  note  upon  which  this  action  is  based  is  dated 
the  24th  day  of  December,  1867,  and  payable  one  year  from  date.  This 
■action  was  commenced  on  the  24th  day  of  December,  1874 ;  and  the 
•only  question  is,  whether  the  action  is  barred  by  the  Statute  of  Limita- 
tions ;  and  that  depends  upon  the  question  whether  the  plaintiff's  cause  of 
action  accrued  upon  the  day  the  note  fell  due,  or  only  at  its  close.  The 
note  is  not  made  payable  at  a  bank,  or  at  any  particular  place  ;  it  is  not 
faidorsed,  nor  was  it  negotiated,  and  by  our  law  the  maker  was  not 
entitled  to  grace.  These  facts  diyest  this  case  of  those  questions  growing 
out  of  the  necessity  of  making  demand,  protest,  notice,  etc.,  for  the 
purpose  of  charging  indorsees,  etc.,  in  the  determination  of  which, 
the  course  of  business  in  the  mercantile  and  banking  community  forms 
an  important  element,  which  questions  haye  led  to  much  discussion  that 
has  resulted  in  many  and  conflicting  decisions.  The  authorities  all 
agree,  that  in  computing  the  time  that  a  note  payable  at  a  future  day 
has  to  run,  the  day  of  the  date  is  excluded.  The  rule  is  also  well  settled, 
that  when^  by  the  terms  of  a  contract,  it  is  to  be  performed  by  a  purtj 
•pon  a. particular  day,  such  party  has  the  entire  day  in  which  to  perform 
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H.  But  it  18  said  that  an  exception  to  this  role  prevails  in  respect  ta 
n^otiable  paper ;  and  in  many  cases  outside  of  this  State,  it  has  beea 
held  that  upon  a  demand  being  made  daring  the  ordinary  and  regular 
Inuiness  hours,  and  a  refusal  or  neglect  to  pay,  the  right  of  action  theft 
accrues,  and  a  suit  brought  thereafter  upon  the  same  day  may  be  main- 
tained. But  we  know  of  no  case  where  it  has  been  held  that  such  action 
could  be  maintained  without  such  demand  and  refusal ;  on  the  other 
hand,  such  demand  and  refusal  seem  to  be  regarded  as  indispensable. 

In  this  case  there  is  nothing  to  show  that  there  was  such  a  demand 
and  refusal,  even  if  in  a  case  like  the  present  that  would  have  been 
sufficient.     On  that  we  express  no  opinion. 

It  is  claimed  that  in  this  case  the  court  should  presume  a  demand  and 

refusal  from  the  lapse  of  time.     This  we  cannot  do.     No  demand  was- 

necessary  to  perfect  the  party's  right  of  action  at  the  close  of  the  day  oi 

payment ;  and  to  presume  that  the  party  made  a  demand  with  a  yiew 

of  perfecting  hb  right  a  few  hours  earlier,  from  the  fact  that  he  neglect* 

ed  to  enforce  his  right  when  it  was  perfected,  for  almost  six  years,  would 

be  going  quite  too  far  in  aid  of  this  defense.     The  fair  inference  would 

be  the  other  way.     Upon  the  view  we  take  of  this  case,  the  plaintiff's 

right  of  action  accrued  at  the  close  of  the  24th  day  of  December,  1868,. 

and  that  right  would  be  barred  by  the  Statute  of  Limitations  at  the  dose* 

of  the  24th  day  of  December,  1874.     As  this  action  was  commenced 

before  the  close  of  that  day,  it  is  not  barred  by  the  statute,  and  the- 

b  entitled  to  recover. 

Judgment  affirnud. 


Jbbomb  v.  Smith 


(48yt230.) 
RaUread-^  Meeting  passenger  who  has  lost  his  ticket. 

fMuUff  boa^t  a  ticket  over  defendants'  road  wtth  oonpons  attached.  A  oondactor 
detached  one  of  the  conpons  and  gave  him  hwtead  a  oondactor's  check.  Before 
reaching  the  point  for  which  such  check  was  given,  another  conductor  took  the  train  and^ 
demanded  the  check.  Plaintiff  could  not  find  it,  but  tendered  him  the  ticket  with 
the  remaining  coupons,  which  was  refused,  and  plaintiff  was  ejected,  without  unneoes* 
■ary  force.    Held,  that  defendants  were  justified.  * 

ACTION  on  the  case  against  defendants,  receivers  and  managers  of 
the  Vermont  Central  and  the  Vermont  and  Canada  Railroads,  foi 
ejecting  plaintiff  from  a  passenger  train. 

*  See  Pullman  Palace  Car  Co.  ▼.  Heed,  20  Am.  Rep.  232. 


126  VERMONT, 


Jerome  ▼.  Smitii. 


Plaintiff  pnrchaned  a  ticket  of  defendants'  agent,  from  Worcester,  Mass., 
to  MontreaL  To  thu  ticket  were  attached  three  coupons;  one  from 
Worcester  to  White  Birer  Junction,  Yt.;  one  from  Whita  Stiver 
Junction  via  the  Vermont  Central  to  St  Johns,  Canada ;  and  one  thence 
to  Montreal. 

One  of  the  coupons  was  detached  before  reaching  White  River 
Junction.  Upon  leaving  that  place  the  conductor  detached  the  coupon 
to  St.  Johns  and  in  lieu  thereof  gave  plaintiff  a  conductor's  check. 
Before  reaching  St.  Johns  another  conductor  took  charge  of  the  train 
and  asked  plaintiff  for  his  ticket.  Plaintiff  could  not  find  the  conductor's 
check,  and  stated  the  facts  and  showed  the  conductor  his  ticket,  with 
the  remaining  coupon  attached.  The  conductor  demanded  the  fare,  and 
that  being  refused  ejected  plaintiff  at  the  next  station,  using  no  unneces- 
sary force. 

In  taking  up  the  coupon  and  substituting  the  check,  the  conductor 
acted  pursuant  to  defendants'  instructions  that  had  never  been  made 
public,  and  of  which  plaintiff  had  no  knowledge  ;  and  plaintiff  had  no 
knowledge  of  any  of  defendants'  rules,  and  had  never  been  over  their 
roads  before.  There  was  no  evidence  that  plaintiff  knew  there  was  to  be 
a  change  of  conductors  after  passing  White  River  Junction,  Defendants 
had  a  rule  that  if  passengers  refuse  to  pay  fare,  conductors  might  put  them 
off  the  train  in  compliance  with  the  laws  of  the  State,  using  no  unnecessary 
force  ;  but  this  rule  was  never  made  public,  and  plaintiff  had  no  knowl- 
edge of  it. 

Upon  the  foregoing  facts,  the  defendants  requested  the  court  to  direct 
a  verdict  for  them  ;  but  the  court  refused,  and  they  excepted. 

The  court  submitted  to  the  jury  to  find  what  damage  plaintiff  had  sus- 
tained by  the  act  complained  of,  assuming  that  he  was  unlawfully  ejected. 
The  plaintiff  claimed  that  he  was  entitled  to  recover  exemplary  damage, 
and  the  court  so  ruled,  proforma^  to  which  defendants  excepted. 

The  jury  returned  a  verdict  for  $2,000  damages. 

The  court  rendered  judgment  for  the  defendants,  to  which  the  plaintiff 

:cepted. 


B.  A.  SowkSf  K  S.  Royetj  and  R.  0.  Sturtewmij  for  the 

Noib  4r  Smith  and  Bdtony  Sand  ^  Ed$anj  for  the  defendants. 

Whxxlbb,  J.  Question  had  been  made  about  the  admission  of  soma 
of  the  evidence,  because  not  covered  by  the  nodce  of  defense.  But  this 
b  an  action  of  trespass  on  the  spedal  case,  and  not  vi  ei  armUj  and  *n 
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fonn  of  action  any  thing  is  admissible  in  evidence,  without  plea  or 
notice,  that  would  show  that  the  defendants  were  not  guilty  of  any  thing 
actionable  in  respect  to  the  matters  charged  in  the  declaration,  although 
if  the  action  was  in  the  other  form,  it  might  have  been  necessary  to  plead 
the  same  matters  specially.  Such  matters,  if  material  at  all,  would  show 
that  no  cause  of  action  ever  existed,  and  not  that  one  which  did  exist  had 
been  discharged,  and  would  not  be  such  as  the  statute  requires  notice  of  to 
be  given,  and  there  was  no  error  in  admitting  the  evidence. 

Ab  the  case  states  that  certain  facts  appeared  on  the  trial  and  othen 
were  found  by  special  verdict,  it  hangs  here  upon  the  correctness  of  the 
judgment  rendered  upon  all  these  facts.  If  on  these  facts  the  plainUff 
was  wrongfully  in  the  defendants'  cars  at  the  time  he  was  expelled,  the 
judgment  was  right,  otherwise  not  The  right  to  eject  for  non-payment 
of  fare  ib  given  by  statute,  if  statute  authority  can,  in  addition  to  com- 
mon-law rights  in  such  cases,  on  any  ground,  be  necessary.  The  real 
question  is,  whether  there  was  in  fact  such  non-payment.  When  the 
plaintiff  bought  the  ticket  at  Worcester  with  coupons  attached,  entitling 
the  holder  to  ride  over  that  part  of  the  defendants'  road  he  was  riding 
on  when  ejected,  he  did  not  make  any  agreement  with  them  or  their  agents 
that  they  would  carry  him  in  person  over  it  as  carriers  agree  to  carry 
particular  packages  over  their  routes  ;  but  he  bought  what  was  symbolic 
evidence  of  a  right  that  whoever  should  have  it  might  ride,  and  what  any 
other  person  could  use  as  well  as  he.  The  title  to  it,  and  right  to  a  pas* 
aage  upon  it,  would  pass  by  mere  delivery,  and  whoever  should  have  it, 
ooold  pay  the  &ire  of  a  passenger  with  it  by  delivering  it  in  payment ; 
bat  the  mere  fact  of  having  had  it,  without  having  it  to  deliver  in  pay* 
ment  on  reasonable  request,  would  not  entitle  any  one  to  the  passage, 
any  more  than  having  a  sufficient  amount  of  money  to  pay  the  fare  with, 
without  paying  it,  would.  When  he  entered  on  his  passage  over  the 
defendants'  road,  he  had  the  coupon  and  tickets  which  would  pay  his 
fare  throughout  his  intended  journey  over  their  line,  and  if  he  had  deliv- 
ered the  coupon  to  the  conductor  in  payment  of  his  fare  for  the  whole  of  that 
journey,  he  would  have  had  the  right  to  ride  the  whole  distance  without 
doing  or  paying  any  thing  more.  But  according  to  the  facts,  the  con- 
ductor did  not  take  the  coupon  as  an  equivalent  for  the  full  passage,  but 
only  for  the  passage  so  far  as  he  was  to  go  as  conductor,  and  gave  the 
plaintiff  the  white  check  as  evidence  in  Heu  of  the  coupon,  more  symbolic, 
but  equally  effective,  of  the  right  to  a  passage  the  rest  of  the  way.  As 
the  plaintiff  did  not  know  what  the  symbols  on  the  check  each  meant,  so 
probably  he  did  not  know  what  those  on  the  ticket  and  on  the  coupoo 
respectively  meant ;  but,  however  that  may  have  been,  such  checks  are 
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in  oonunon  Q8e  among  oonducton  on  railroads,  as  evidence  of  the  right  t4> 
a  passage,  and  the  case  not  only  does  not  show  but  that  he  nnderstood 
what  the  purpose  and  effect  of  this  one  was,  as  persons  ordinarily  would, 
but  does  impliedly  show  that  he  did  so  understand,  because  it  appeara 
that  he  searched  for  it  to  use  to  pay  his  fare  with  when  he  saw  the  next 
conductor  approaching  him  collecting  fares.  And  although  it  was  deliv- 
ered to  him  only  by  placing  it  in  hb  hat  band,  as  he  did  not  object, 
that  was  as  much  a  delivery  to  him  as  placing  it  in  his  lap  or  in  his  hand 
would  have  been,  and  was  sufficient  to  invest  him  with  the  ownership  of 
it,  and  to  bind  him  to  take  care  of  it,  as  of  his  own  property.  While  h» 
held  that  check  he  had  not  paid  his  fare  beyond  where  that  conductor 
was  to  go,  but  had  what  would  pay  it,  or  that  of  any  other  person,  the 
rest  of  the  way.  If  the  conductor  had  not  given  him  any  thing,  or  had 
given  him  something -that  he  could  not  use,  to  pay  his  fare  with,  he  would 
have  received  no  equivalent  for  his  coupon,  and  would  have  still  been 
entitled  to  his  passage,  for  an  equivalent  But  as  it  was,  what  he  took 
was  as  good  as  the  coupon  for  the  rest  of  his  journey,  and  with  it  he  waa 
situated  the  same  as  if  he  had  kept  the  coupon,  or  as  if  he  had  bought 
the  check  of  a  station  agent  or  conductor  at  the  commencement  of  hia 
journey,  as  evidence  of  his  right  to  a  passage,  and  shown  it  to  one  con- 
ductor and  was  keeping  it  to  show  to  the  next  one.  In  either  case,  the 
duty  of  keeping  it  safely  would  be  upon  him.  When  he  had  lost  it,  the 
loss  was  his,  and  he  was  situated  as  he  would  have  been  if  the  coupon 
had  been  returned  to  him  and  he  had  lost  that,  and  as  any  one  would  be 
who  had  bought  a  ticket  to  an  opera  or  a  lecture,  or  that  would  entitle 
the  holder  of  it  to  any  other  privilege,  and  had  lost  it  Having  lost  it,  he 
was  called  upon  by  the  proper  conductor  to  pay  hb  fare.  He  had  not 
any  ticket  or  check  to  pay  it  with,  and  refused  to  pay  it  in  money,  con- 
sequently, there  was  a  refusal  to  pay  it  at  all,  and  the  conductor  right* 
fully  expelled  him  from  the  train. 

The  books  and  cases  cited  in  behalf  of  the  plaintiff  are  not,  apparently^ 
contrary  to  these  views.  Thus,  in  PUtshurgh  R.  R.  v.  Benninghy  39  Ind» 
509,  the  first  conductor  took  up  the  ticket  and  gave  no  check  nor  any 
thing  showing  a  right  to  a  passage,  and  the  next  one  ejected  the  passen- 
ger for  want  of  any  thing  to  show  pajrment  The  company  was  very 
properly  held  liable  for  that  expulsion.  In  Palmer  v.  OhaarhtU  R.  ic. 
Co.,  3  S.  C.  (N.  S.)  580 ;  b.  C,  16  Am.  Rep.  750,  the  plaintiff  had  a  ticket 
which  gave  him  the  right  to  stop  over  at  Columbia ;  the  conductor  took 
it  up  and  gave  him  a  check  that  did  not  show  any  right  to  stop  over.  He 
stopped  over,  and  on  presentation  of  the  check  on  the  next  train,  waa 
expelled.     The  court  said  that  the  conductor  had  no  right  to  take  up  the 
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ticket  unless  he  placed  the  passenger  in  as  good  condition  as  he  was  in 
before,  by  giving  a  check  or  token  evidencing  his  right  to  stop  over  and 
take  a  subsequent  train.  In  Maroney  v.  Old  Colony  R.  R.  Co.,  1 06 
Mass.  153  ;  S.  C,  8  Am.  Rep.  305,  the  plaintiff  had  a  ticket  that  was 
purchased  of  the  agent  of  the  defendants,  and  was  apparently  good  for 
any  regular  train,  and  he  was  ejected  from  a  regular  train  because  by 
Bome  rule,  of  which  he  had  no  notice,  it  was  intended  only  for  a  special 
train.  In  ffamtUan  v.  Third  Av,  R.  R.  Go,,  53  N.  Y.  25,  the  plaintiff 
paid  his  fare  and  received  nothing  to  show  he  was  entitled  to  a  passage, 
and  was  ejected  before  he  had  the  passage  for  which  he  had  expressly 
paid.  In  Moore  v.  Fitchhurg  R,  R,  Go,^  4  Gray,  465,  the  plaintiff  had 
bought  a  ticket  and  given  it  up  on  his  passage  without  receiving  any  evi- 
dence of  a  right  to  a  passage  in  return,  and  was  expelled  before  he  had 
the  rest  of  his  passage.  The  other  books  and  cases  cited  for  the  plaintiff, 
so  far  as  observed,  relate  to  the  general  rules  of  liability  of  carriers  in 
respect  to  the  persons  and  baggage  of  passengers  who  have  with  money 
or  by  ticket  paid  for  and  entered  upon  passage  for  some  particular  journey, 
and  do  not  bear  directly  upon  the  question  in  this  case.  On  the  other 
hand,  numerous  authorities  among  those  cited  in  behalf  of  the  defend- 
ants sustain  these  views  more  or  less  directly.  Among  those  most  nearly 
n  point,  are  HandUon  v.  N,  T.  C.  R.R.y  51  N.  Y.  100  ;  Standish  v. 
NarragatueU  Steamship  Co.,  Ill  Mass.  512;  S.  C,  15  Am.  Rep.  66  ; 
Taumsend  v.  N.T.Q.^  H.  R.  R.  R.  Ob.,  56  N.  Y.  295 ;  S.  C,  15  Am. 
Rep.  419  ;  Duke  and  wife  v.  G.  W.  R.  R,  Go,,  14  Up.  Can.  C.  P.  869. 
According  to  these  conclusions,  the  judgment  for  the  defendants  was 
correct. 

This  result  makes  it  unnecessary  to  say  any  thing  about  the  pro  forma 
ruling  BS  to  exemplary  damages.  It  may,  however,  be  proper  to  remark, 
that  if  the  ruling  was  as  it  is  stated  in  the  exceptions  to  have  been,  that 
the  plaintiff  was  entitled  to  such  damages,  it  was  probably  erroneous,  for 
it  is  not  understood  that  a  plaintiff  in  any  case  has  any  legal  right  to 
them.  Rarl  and  wife  v.  Thipper,  45  Vt.  275.  If,  however,  it  was  only 
ruled  that  the  case  was  one  in  which  such  damages  might  be  given  if  the 
evidence  and  finding  of  the  jury  would  warrant,  there  probably  was  no 
error 

Judgment  tfffirmML 

Vol.  XXI^IT 


130  VERMONT, 


Dean  v.  McLean. 


Dban  y.  MoLbak. 

(48  Vt  412.; 
Aeimn  ^  wken  tort  will  lie  fir  damage*  aritingfrem  emtradL 

Defendanl  had  by  oontzaot  the  right  to  float  logs  through  plainttfiTs  dam,  and  war 
boukd  by  the  aame  oontiact  to  lepair  and  pay  all  damage  done  by  him.  JZrld,  that 
he  was  alao  liable  to  treepaas  on  the  case  for  damages  negligently  done  by  him 

ACTION  of  trespass  on  the  case  for  damages  to  plaintiff's  mill  dam, 
finme,  etc.,  occasioned  by  defendant's  negligence  in  floating  logs 
through  them. 

The  declaration  set  out  a  contract  between  the  plaintiff  and  defendant 
whereby  the  defendant  had  the  privUege  to  float  logs  through  plaintiff's 
mill  dam,  flume,  etc,  and  alleged  that  defendant  had  so  negligently  ex- 
ercised his  privilege  as  to  damage  plaintiff.  Under  the  contract  the  de- 
fendant was  to  repair  and  pay  all  damage  done.  Plea  the  general  issue. 
The  evidence  tended  to  support  the  declaration  and  plaintiff  had  a 
verdict. 

Miner  Sf  Beebe^  for  plaintiff. 

Charles  N.  Davenport  Sf  J,  IL  BoUcAdder^  for  defendant. 

Barrett,  J.  The  burden  of  the  debate  in  this  case  is,  whether  this 
action  on  the  cause  ex  delicto  can  be  maintained  upon  the  cause  of  action 
shown  by  the  facts  stated. 

The  defendant  caused  the  damage  through  faulty  negligence  in  doing 
what  he  was  entitled  to  do  under  his  contract  with  the  plaintiff,  viz.,  to 
open  the  bulk-head  and  run  the  logs  through  the  dam  to  float  them  down 
the  stream.  As  a  part  of  that  contract  he  had  expressly  agreed  to  pay 
a  stipulated  sum  for  leave  so  to  do,  and  also  ^^  to  repair  and  pay  all  dam- 
age in  consequence  of  opening  the  bulk-head  and  running  the  logs 
through." 

Does  the  contract  preclude  the  plaintiff  from  maintaining  this  action  ? 
It  is  shown  by  the  books,  and  is  conceded  in  the  argument,  that  in  some 
cases  remedy  may'be  had  by  action  ex  contractu  or  e^  deUeto,  at  the  op* 
tion  of  the  plaintiff.  In  1  Chit.  PI.  138,  it  is  said  that  the  torts  for 
which  an  action  on  the  case  may  be  maintained,  '<  are  commonly  the 
performance  or  omission  of  some  act  contrary  to  the  general  obligation 
of  the  law,  or  the  particular  rights  or  duties  of  the  partiea  or  of  some 
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ezpreBs  or  implied  contract  between  them.*'  On  page  135 :  ^<  If  a  com- 
mon-law duty  result  from  the  facts,  the  party  may  be  sued  in  tort  foi  any 
negligence  or  misfeasance  in  the  execution  of  the  contract.''  On  page 
1 10 :  ^  Where  the  lessee  even  covenants  not  to  do  waste,  the  lessor  has 
his  election  to  bring  either  an  action  on  the  case  or  on  the  covenant 
against  the  lessee  for  willful  waste  done  by  him  during  the  term."  In 
Kenhfnde  y.  Thomtcuy  2  Bl.  1111,  DbGbet,  Ch.  J.,  says:  "Tenant  for 
years  commits  waste  and  delivers  up  the  place  wasted  to  the  landlord. 
Had  there  been  no  deed  of  covenant,  an  action  of  waste,  or  of  case  in 
the  nature  of  waste,  would  have  lain.  Because  the  landlord,  by  the 
special  covenant,  acquires  a  new  remedy,  does  he  therefore  lose  his  old  ?  " 
2  Saund.  252  c,  note. 

In  the  present  case,  it  is  very  plain  that -if  nothing  had  been  said  by 
the  defendant  by  way  of  agreeing  ^'  to  repair  and  pay  all  damage,"  it 
would  have  been  his  duty  to  exercise  reasonable  care  and  prudence  in 
acting  under  the  leave  obtained  of  the  plaintiff  for  the  stipulated  com- 
pensation. Such  duty  would  have  arisen  upon  the  facts  —  a  duty  im- 
posed by  law  ;  and  for  the  violation  of,  or  failure  to  perform,  that  duty, 
the  defendant  would  have  been  liable  by  action  on  the  case  to  respond 
for  such  damage  as  the  plaintiff  should  have  suffered  by  reason  of  such 
failure  or  violation.  The  duty  in  that  respect  is  not  different  by  reason 
of  the  promise  to  repair  and  pay  all  damage.  It  would  be  absurd  to 
construe  the  transaction  between  the  parties  as  giving  the  defendant  the 
right  to  destroy  the  plaintiff's  dam  by  the  running  of  his  logs  through 
the  bulk-head ;  absurd  to  infer  that  either  party  contemplated  such  a  re- 
sult from  the  running  through  of  the  logs ;  and  absurd  to  hold  that  the 
agreement  to  repair  and  pay  all  damage  in  consequence  thereof  was  in- 
tended or  thought  of  as  covering  such  a  consequence  of  the  faulty  neg- 
ligence of  the  defendant  in  the  manner  of  conducting  the  business.  It 
is  reasonable  to  suppose  and  to  hold  that  that  stipulation  looked  only  to 
such  natural  and  necessary  damage  as  should  result  as  a  consequence  of 
running  through  the  logs  in  the  exercise  by  the  defendant  of  reasonable 
care,  and  by  no  means  to  the  destruction  of  the  dam  in  consequence  of 
the  culpable  carelessness  of  the  defendant. 

In  this  view,  no  reason,  either  substantial  or  technical,  can  be  assigned 
against  the  right  of  the  plaintiff  to  assert  his  claim  for  damage  caused 
by  defendant's  carelessness,  in  the  present  form  of  action.  The  terms, 
and  the  logical  result  of  what  has  been  cited  and  referred  to,  favor  that 
right.  The  analogies  of  many  decided  cases  favor  it.  For  more  than 
a  hundred  years  it  has  been  settled  that  assumpsit  or  case  may  be  main- 
tained against  common  carriers.     By  stating  that  the  defendant  carried 
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for  hire,  it  would  appear  that  the  defendant  was  a  oommon  carrier,  and 
then  the  law  would  raise  the  promise  from  the  nature  of  the  contract ; 
and  so  an  action  of  €U9umps%i  may  be  maintained,  or  the  gravamen  may 
be  alleged  as  consisting  in  a  breach  of  duty  arising  out  of  an  employ- 
ment for  hire,  and  such  breach  of  duty  considered  as  a  tortious  negli- 
gence, and  so  an  action  on  the  case,  ex  deUctOy  may  be  maintained.  Selw. 
N.  P.  429.     See  Bank  of  Orange  v.  Broum,  3  Wend.  158. 

In  Addison  on  Torts  it  is  said :  ^<  A  tort  may  be  dependent  upon,  or  in- 
dependent of,  contract.  If  a  contract  imposes  a  legal  duty  upon  a  per- 
son, the  neglect  of  that  duty  is  a  tort  founded  on  contract,  so  that  an 
action  ex  eawtractu  for  the  breach  of  contract,  or  an  action  ex  deUeto  for 
the  breach  of  duty,  may  be  brought,  at  the  option  of  the  plaintiff.  When 
there  is  a  violation  of  any  legal  right  existing  independent  of  any  con- 
tract between  the  parties,  sudi  as  invasion  of  a  right  of  property,  or  of 
the  right  of  personal  security,  or  an  injury  to  character  and  reputation^ 
then  the  tort  is  not  founded  on  contract,  and  an  action  ex  deUeto  is  alone 
maintainable.  Whenever  an  action  of  tort  is  founded  on  contract,  an 
action  is  maintainable  for  nominal  damages,  although  no  actual  damage 
can  be  proved ;  but  the  plaintiff  must  be  a  party  to  the  contract ;  for  no 
person  can  sue  in  respect  of  a  tort  founded  on  contract  who  was  not  a 
party  or  privy  to,  and  could  not  have  sued  upon,  the  contract.*'  We 
therefore  hold  that  the  declaration,  and  the  evidence  in  behalf  of  the 
plaintiff,  make  a  case  in  which  the  plaintiff  would  be  entitled  to  recover. 
We  make  no  suggestion  of  views,  how  the  judgment  in  this  case  would 
affect  the  right  to  maintain  another  action  for  the  liability  of  the  defend- 
ant in  other  respects. 

A  moment's  attention  to  the  criticisms  of  the  charge  will  show  that 
they  are  not  well  founded.  It  is  apparent  that  but  a  small  part  of  what 
was  said  to  the  jury  by  way  of  charge  b  ^ven.  From  our  own  expe- 
rience and  observation,  we  assume  that  what  is  given  as  the  substance  of 
the  charge,  is  a  memorandum,  constituting  the  substratum  of  what  was  a 
full  charge,  developing  that  substratum  intd  all  needful  detail  of  explana- 
tion, illustration,  and  application,  having  reference  to  the  cause  of  action 
set  forth  in  the  declaration  and  shown  by  plaintiff's  evidence.  This  an- 
swers the  imputed  fault,  that  "  the  court  told  the  jury  in  general  terms,'' 
etc.,  ^  without  vouchsafing  any  explanation,''  etc.,  ^^  that  the  charge  ia 
sUent  as  to  the  duty  of  plaintiff  to  prove  his  case,"  —  *'  ordinary  care  " 
and  "  common  care  "  —  and  as  to  the  8th  request.  It  is  reasonably  to 
be  supposed,  unless  the  contrary  appears,  that  the  charge,  when  fully  re- 
ported, would  show  that  it  was  made  with  reference  to  the  declaration 
and  the  evidence.    It  is  plain  that  what  is  stated  as  the  ^*  substance,"  is 
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susceptible  of  being  rendered  into  a  just  and  legitimate  charge  in  detail, 
and  a  full  and  proper  answer  to  all  the  proper  requests  set  forth  in  the 
bill  of  exceptions. 

The  objection  to  the  evidence  is  fully  answered  by  Rotce,  J.,  in  Qlif' 
ford  y.  Bichardtany  18  Vt.  620,  626-7.  The  cases  cited  by  defendant 
are  not  at  variance  with  that  case,  nor  with  the  admission  of  the  evi- 
dence in  the  case  in  hand.  The  running  of  the  logs  in  that  stream,  and 
through  that  bulk-head,  was  not  a  matter  of  common  knowledge,  nor  of 
adequate  common  judgment  upon  the  facts  shown  by  the  other  evidence. 
The  experience  and  observation  of  the  plaintifE  gave  him  the  grounds 
and  faculty  of  an  opinion  peculiar  to  himself,  and  not  common  to  men 
who  had  no  such  experience  or  observation.  In  a  substantial  sense  he 
may  be  regarded  as  an  eacperi^  having  peculiar  knowledge  and  skill, 
which  renders  his  opinion  worthy  of  consideration  as  the  ground  of 
judgment  and  opinion  in  others  who  have    not  such  knowledge  and 
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SdM  •»  right  to  exdmUfrcm,fQr  non-attendance  —  what  wiU  not  oxeute  nmnittendanee. 

A  school  committee,  which  was  anthorised  by  statate  to  adopt  all  requisite  measures  lor 
the  regulation  of  the  school,  excluded  children  from  the  school  for  absence  contrary  to 
the  ndes  thereof.  Held,  valid,  although  sach  absence  was  pnnuant  to  the  command 
of  their  Boman  Gatholio  parents  and  their  priest,  and  for  the  purpose  of  attending 
rdigioQS  services  on  a  holyday  of  the  chnrcli. 

BILL  in  chancery  to  restrain  the  defendants,  the  prudential  committee 
of  a  school  district,  from  further  excluding  the  orator's  children  from 
•aid  school.     The  opinion  sufficiently  states  the  facts. 

H.  W.  Stoddard  and  O.  W.  Davenport,  for  orators. 

/.  M.  T^  and  R,  W.  Clarke,  for  defendants. 

Barbett,  J.  It  seems  expedient  to  settle  in  the  outset  the  scope  and 
limits  of  the  case  that  is  before  us.  The  case  is  made  by  the  bill  and 
answer.    Such  facts  alleged  in  the  bill  as  are  admitted,  or  are  not  denied 
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by  the  answer,  are  to  be  taken  as  established.  Sach  facts  stated  in  the 
answer  as  are  pertinent  to  the  subject-matter  and  grounds  of  the  relief 
sought  by  the  bill  are  to  be  taken  as  established.  It  thus  is  shown  that 
the  orators  are  members  of  the  Catholic  church  in  the  village  of  Brattle- 
boro,  that  Father  Lane,  the  priest  of  said  church,  acting  in  behalf  of  the 
orators,  on  the  morning  of  June  4th,  1874,  sent  to  the  defendants,  who 
were  the  prudential  committee  of  the  school  district  in  that  village,  this 
note: 

"  Ton  will  confer  a  favor  on  us  Catholics  by  exempting  the  Catholic 
children  from  attending  school  on  all  holydays.  I  should  have  called 
and  explained  our  reasons,  but  have  not  had  opportunity  as  yet" 

It  was  received  by  the  committee  about  ten  minutes  before  the  time  of 
oommencing  the  forenoon  session  of  the  schools  on  that  day.  The  com* 
mittee  immediately  replied  by  written  note : 

^  Your  note  is  just  received.  To  comply  with  your  request  involves 
dosing  two  of  our  schools,  and  greatly  interrupting  several  others.  This 
we  never  have  done  and  cannot  do.  We  have  great  pride  incur  schools, 
in  which  the  Catholic  children  are  treated  as  well  as  any." 

The  bill  states  that  the  4th  day  of  June  is  considered,  regarded,  and 
set  apart  as  a  holyday  by  said  diurch  and  denomination ;  that  it  has 
been  the  custom  and  inmiemorial  usage  of  all  good  and  devout  Catholics 
to  attend  divine  service  on  that  day ;  that  they  were  directed  by  their 
spiritual  adviser,  the  priest  of  said  church,  to  attend  religious  services 
on  that  day,  and  have  their  children  do  so. 

It  is  stated  in  the  answer  that  the  defendants  had  no  knowledge  or  in 
formation,  except  from  the  bill,  that  said  4th  of  June  was  regarded 
by  Catholics  as  a  holyday,  or  that  they  were  bound  in  conscience,  or 
by  the  rules  of  their  church,  to  attend  religious  services  on  that  day.  It 
appears  by  the  answer  that  on  the  day  before,  the  Catholic  children  in 
the  different  schools  informed  their  teachers  that  they  should  not  attend 
school  on  the  next  day,  that  it  was  a  holyday,  as  some  of  them  said,  and 
as  others  said,  a  holiday,  and  that  they  had  been  directed  by  their  priest 
that  they  were  to  attend  services  at  their  church  on  that  day,  the  teachers 
replying  thut  they  could  not  be  excused  for  that  purpose ;  that  one  ol 
said  teachers  informed  the  committee  on  that  day  of  the  proposal  of  her 
Catholic  scholars  to  be  absent  to  attend  church  the  next  day ;  that  on 
the  morning  of  said  4th  of  June,  five  or  six  of  such  scholars  called  on  the 
committee  and  said  thev  had  heard  that  the  committee  would  not  ezfose 
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them,  if  Uiey  were  absent  to  attend  church  on  that  day,  to  whom  the 
ecMiunittee  replied  that  they  had  not  been  requested  to  excuse  them, 
And  that  they  could  not  have  done  so  if  they  had  been  requested  ; 
that  said  children  went  to  their  priest  and  soon  returned  with  the  note 
from  him  above  recited. 

The  foregoing  constitutes  all  that  passed  by  way  of  application  or 
request  to  the  coumiittee  and  teachers  for  permission  to  be  absent  from 
school  on  said  4th  of  June.  And  there  was  nothing  more  tending  to 
show  that  the  priest  sent  said  note  by  the  request  of  the  orators,  or  that 
the  committee  knew  he  was  acting  by  their  request  in  sending  it.  Some 
sixty  Catholic  children,  by  direction  and  command  of  their  parents,  were 
kept  from  school  to  attend  religious  services  on  said  4th  of  June,  being,  as 
stated  in  the  bill,  "^  holy  Ocnjms  Ohritti  day."  A  few  of  them  applied 
for  admission  to  the  schools  in  the  afternoon  of  that  day,  and  all,  or 
nearly  all,  so  applied  the  next  morning,  when  they  were  told  by  the  com- 
mittee that,  as  they  had  absented  themselves  without  permission,  and  in 
violation  of  the  rules  of  the  school,  which  they  well  understood,  they 
could  not  return  without  an  assurance  from  their  parents  or  their  priest 
that  in  future  they  would  comply  with  the  rules  of  the  schools,  the  com* 
mittee  assuring  said  children  and  many  of  their  parents  and  also  the 
priest,  that  if  said  schools  would  not  again  be  interrupted  in  like  manner, 
Ihey  would  gladly  admit  said  children  to  them ;  that  said  priest  and  parents 
refused  to  comply  with  such  proposal,  and  claimed  that  on  all  days  which 
they  regard  as  holy,  they  may,  as  matter  of  right,  take  their  children  from 
the  schools,  without  any  regard  to  the  rules  thereof,  or  to  the  injury 
they  thereby  do  to  them ;  that  there  are  eight  or  ten  of  such  holydays 
in  each  year,  six  or  seven  of  which  usually  occur  when  said  schools  are 
In  session;  that  never  before  the  present  instance  have  the  Catholio 
children  been  taken  from  the  schools  to  attend  any  religious  service  at 
their  church,  nor  had  any  claim  of  right  to  so  take  them  been  asserted 
by  their  parents  or  the  priest ;  that  the  laboring  Catholic  men  and  women 
in  the  village  were  generally  at  their  accustomed  places  of  business  and 
labor  during  the  day,  and  labored  as  on  other  days,  and  many  of  theur 
children  were  at  play  in  the  streets  and  elsewhere  during  that  day ;  that 
some  four  years  before,  the  priest.  Father  Halpin,  asked  of  the  committee 
the  privilege  of  taking  all  the  Catholic  children  from  said  schools  to 
attend  some  service  at  their  church  on  a  certain  day,  which  was  denied 
him,  and  on  its  being  explained  to  him  how  injurious  to  the  schools  the 
granting  of  the  request  would  be,  he  withdrew  the  request,  and  always 
held  services  at  hb  church  at  hours  that  would  not  conflict  with  the  sessions 
of  the  schools ;  that  up  to  said  4th  of  June,  about  150  Catholic  childrea 
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were  attending  siud  schoolSy  distribnted  through  all  grades  and  classes 
thereof,  the  whole  number  of  scholars  being  about  600 ;  that  for  more 
than  ten  years  the  committee  have  required  as  a  rule  for  the  regulation 
of  said  scholars  and  the  improvement  of  the  scholars  in  learning,  that 
those  registered  as  scholars  for  a  given  term  should  be  constant  and  regu- 
lar in  their  attendance,  and  not  be  absent  except  by  permission  of  the 
teachers  or  the  committee  on  reasonable  cause  shown ;  and  for  the  enforce- 
ment of  the  rule,  and  to  secure  sueh  regular  attendance,  the  committee 
have  claimed  the  legal  right  and  authority  to  suspend  from  school  during 
the  remainder  of  the  current  term,  scholars  who  violated  said  rule,  and 
have  exercised  such  authority  whenever  they  have  judged  it  necessary 
for  the  good  of  said  schools. 

The  bill  states  that  the  orators,  by  themselves  and  their  priest  and 
their  solicitors,  had  repeatedly  requested  the  committee  to  allow  said 
children  to  return  to  and  attend  said  schools.  The  answer  denies  that  they 
have  so  done,  except  under  a  claim  of  right  to  take  said  children  from 
the  schools  whenever  their  priest  requires  them  to  attend  church  on  days 
that  they  regard  as  holy.  The  bill  states  that  the  children  of  the  orators 
and  other  children  reared  in  the  Roman  Catholic  faith,  to  the  number  in 
all  of  one  hundred  and  fifty,  are  now  (when  the  bOl  was  made)  prohibited 
from  attending  any  public  school  in  the  district  The  answer  replies,  that 
on  the  5th  day  of  June,  three  or  four  Catholic  parents  (not  any  of  the  ora- 
tors) whose  children  had  been  absent  the  day  before,  told  the  committee 
that  their  children  should  thereafter  comply  with  said  rule ;  whereupon 
said  children  were  immediately  permitted  to  return  to  the  schools,  and 
all  would  have  been  gladly  permitted  to  return  upon  like  assurance ;  but 
in  a  few  days  said  children,  with  some  other  Catholic  children  who  were 
not  absent  on  said  4th  of  June,  and  in  no  way  prevented  from  attending 
the  schools,  were,  as  the  defendants  were  informed  and  believe,  by  direc- 
tion of  said  priest,  withdrawn  from  the  schools,  and  had  not  since  attended. 

The  ground  and  reason  of  the  exen^Hion  asked  for  in  this  case,  as 
stated  in  the  bill,  are,  that  the  parents  of  said  chUdren  were  members  of 
the  Catholic  Church,  and  that  they  were  directed  by  the  priest  of  said  church 
to  attend  religious  services  on  said  4th  day  of  June,  and  have  their  chil- 
dren do  so,  as  already  more  fuUy  stated.  The  ^e^o/ ground  and  reason  of 
the  relief  prayed  for  are  indicated  by  the  expressions  in  the  bill,  namely, 
^^  their  (the  orators')  constitutional  right  to  worship  Gk>d  according  to  the 
dictates  of  their  own  consciences,  without  being  abridged  in  the  enjoyment 
of  their  civil  rights,"  and  their  "  right  to  exercise  parental  authority  and 
govemment  over  their  children  as  regards  then:  moral  truning  and  culture  '* 
«*  which,  when  put  in  the  form  of  direct  and  explicit  statement,  is,  in  effect^ 
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that  the  enforcing  of  the  rules  of  suspension  by  the  committee  upon  iha 
children  of  the  orators,  violated  the  rights  of  the  orators  under  Art.  Ill 
of  the  Constitution  of  the  State,  and  violated  also  the  legal  right  of  the 
orators  to  control  their  children  in  the  matter  of  attending  the  public 
tchools  of  the  district,  as  against  the  right  of  the  committee  in  the  same 
behalf. 

It  is  the  duty  of  this  court  to  decide  whether  either  of  these  propositions 
is  maintainable.  The  article  in  the  Constitution  on  which  the  former  of 
these  depends  is :  '^  That  all  men  have  a  natural  and  inalienable  right  to 
worship  Almighty  Grod  according  to  the  dictates  of  their  own  consciences 
juDid  understandings,  as  in  their  opinion  shall  be  regulated  by  the  word  of 
€rod  ;  and  that  no  man  ought  to,  or  of  right  can,  be  compelled  to  attend 
any  religious  worship,  etc.,  contrary  to  the  dictates  of  his  conscience ; 
Dor  can  any  man  be  justly  deprived  or  abridged  of  any  civil  right  as  a 
citizen  on  account  of  his  religious  sentiments  or  peculiar  mode  of  reli- 
gious worship  ;  and  no  authority  can  or  ought  to  be  vested  in  or  assumed 
by  any  power  whatever  that  shall  in  any  case  interfere  with,  or  in  any 
manner  control,  the  rights  of  conscience  in  the  free  exercis<3  of  religious 
worship ;  nevertheless,  every  sect  or  denomination  of  Christians  tta^ht  to 
observe  the  Sabbath,  or  Lord's  day,  and  keep  up  some  sort  oi  religious 
worship  which  to  them  shall  seem  most  agreeable  to  the  revealed  will  of 
God.*'  In  the  light  of  that  article,  the  former  of  these  propositions,  if 
critically  considered  in  its  relation  to  the  case  made  by  the  bill,  obviously 
cannot  be  maintained ;  for  the  action  of  the  committee  touches  not  nor 
affects  the  worship  of  Almighty  God  by  the  orators,  whether  such  wor* 
ship  be  one  way  or  another,  or  not  at  all ;  nor  does  it  touch  or  affect  their 
reli^ous  sentiments  or  peculiar  mode  of  religions  worship ;  nor  does  it  in 
any  mtoner  interfere  with  or  control  the  rights  of  conscience  in  the  free 
exercise  of  religious  worship.  That  article  in  the  Constitution  looks  only 
to  the  personal  conscience  of  the  individual,  as  related  to  his  personal 
worship  of  Almighty  Grod.  It  looks  only  to  the  personal  relation  of  the 
individual  to  his  God,  both  as  to  belief  and  worship,  and  not  to  the  rela-. 
tion  that  the  individual  may  sustain  to  others  in  respect  to  their  belief 
and  worship.  The  not  consenting  that  the  chUdren  of  the  orators  niight 
leave  the  schools  for  the  purpose  of  attending  divine  worship  on  the  day 
in  question,  did  not  touch  the  belief  of  the  orators  as  to  the  character  of 
that  day,  nor  did  it  touch  or  control  the  free  exercise  by  them  of  religious 
worship  according  to  their  belief  and  conscience,  nor  is  any  thing  to  that 
effect  alleged  or  intimated  in  the  bill. 

Still  further,  it  may  be  remarked  that  the  bill  does  not  present  it  as  a 
tnatter  of  conscience  either  with  the  orators  or  their  children,  that  the 
Vol.  XXI.— 18 
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chndren  should  attend  servioe  on  that  day ;  bat  only  represents  that  it  is 
a  holyday  in  the  chorch,  and  aocostomed  to  be  observed  as  such.  No 
divine  anthority  for  it  is  quoted  or  asserted,  and  its  obaarvanoe,  in  this 
instance,  by  the  orators  and  their  children,  by  attending  religions  services, 
is  put  upon  the  direction  of  the  priest,  without  showing  or  asserting 
that  any  thing  of  religious  conscience  was  involved  in  obeying  or  not 
obeying  that  direction.  Yielding  to  supervening  authority  exercised  by  a 
recognized  superior  is  one  thing,  but  it  is  not  necessarily  nor  impliedly 
the  same  thing  as  obedience  to  the  dictates  of  the  inward  monitor  and 
avenger. 

Again,  when  the  facts  set  forth  in  the  answer  are  considered,  it  seema 
very  apparent  that  only  the  attendance  of  the  orators'  children  on  the 
morning  session  of  the  schools  on  that  4th  of  June,  involved  any  matter 
of  conscience  in  relation  to  the  day  ;  for  many  Catholics  in  the  village 
-  were  about  their  accustomed  business  and  labor  during  that  day  as  on 
other  days,  ^*-  and  many  of  their  chUdren  were  at  play  in  the  streets  and 
elsewhere  during  that  day,"  and  some  of  the  scholars  that  had  been  taken 
from  the  schools  to  attend  the  religious  service,  presented  themselves  for 
attendance  in  school  in  the  afternoon.  Hence,  as  to  the  matter  of  fact  aa 
shown  by  the  bill  and  answer,  it  would  be  very  difficult  to  find  that  the 
observance  of  the  day  is  binding  on  the  Catholic  conscience ;  and  the  bill 
and  answer  furnish  the  only  legitimate  evidence  we  have  on  that  subject ; 
and  this  difficulty  is  considerably  enhanced  by  the  fact  that  up  to  the  4th 
of  June,  1874,  that  conscience  had  never  caused  it  to  be  required  that  the 
Catholic  children  should  be  absent  at  all  from  the  schools  on  that  day. 

It  is  proper  also  to  state  explicitly,  that  if  the  action  of  the  committee, 
either  in  the  making  or  the  enforcing  of  the  rule,  was  unlawful  in  this  in* 
stance  and  was  the  subject  of  remedy  by  suit  in  chancery  or  at  law,  such 
suit  should  not  be  in  the  name  of  the  parents,  but  of  the  children,  as  the 
real  party  plaintiff. 

What  is  thus  presented  seems  to  show  sufficient  ground  and  reason  for 
.holding  that  the  bill  cannot  be  maintained  on  the  proposition  as  to  the 
constitutional  rights  of  the  orators.  But  having  regard  to  the  character 
of  the  subject,  and  to  the  scope  of  the  arguments  that  have  been  addressed 
to  us,  we  are  disposed  to  consider  that  proposition  in  a  broader  view. 

To  this  end,  suppose  the  children  of  the  orators  to  be  the  orators,  and  to 
have  set  forth  as  true  of  themselves  all  that  the  bill  contains  as  to  the 
church,  and  the  day,  and  their  priest,  and  the  application  to  and  refusal  by 
their  teachers  and  the  committee,  and  the  attending  on  the  religioua 
services,  and  the  being  excluded  from  the  schools,  and  the  acdon  of  the 
committee  in  respect  thereto,  and  to  have  been  answered  in  every  material 
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respect  as  the  bill  of  the  orators  is  answered ;  in  such  case,  the  ground  of 
complaint  and  remedy  woold  be,  that  their  (the  children's)  rights  under 
Art.  Ill  had  been  violated  by  the  action  of  the  committee.  Gould  it  be 
maintained  ?  This  is  really  the  question  which  counsel  for  the  orators 
seem  to  regard  as  being  before  the  court 

This  brings  into  consideration  the  scope  and  purpose  of  that  article  of 
the  Constitution.  It  is  noticeable  as  bearing  on  the  subject,  that  this  is 
the  first  instance  of  the  assertion  of  what  is  now  claimed  for  that  article. 
The  article  was  in  the  original  Constitution  of  1777,  and  has  been 
continued  from  that  time  to  the  present  In  that  original  Constitution, 
alfco,  the  40th  section  was,  ^  A  school  or  schools  shall  be  established  in 
each  town  by  the  legislature,  for  the  conyenient  instruction  of  youth," 
etc.  By  the  revision  of  1785  —  ratified  in  1786 —  that  article  was  changed 
in  phrase,  but  not  in  sense  or  effect  and  thus  it  has  remained,  being  sec- 
tion 41  in  our  present  Constitution.  The  legislature,  in  pursuance  of  said 
provision  of  the  Constitution,  has  been  continuously  making  provision  for 
such  schools  ;  and  such  schools  have  existed  and  been  in  operation  in  all 
the  towns  in  the  State  down  to  the  present  time,  with  great  variety  of 
detail  as  to  organization,  administration,  and  requirement,  even  to  com« 
pulsory  attendance  by  force  of  specific  enactment  While  those  two 
articles  have  thus,  side  by  side,  been  in  force  to  every  practical  intent  all 
forms  of  religious  belief  and  unbelief,  characterizing  the  various  sects  and 
denominations  of  men  relatively  to  religion,  and  all  forms  of  church 
organization  based  on  such  forms  of  belief,  have  been  in  existence  and 
operation,  with  all  the  details  of  religious  worship  and  service  profess- 
edly involving  the  conscience  and  its  demands  peculiar  to  each  differing 
sect,  and  yet  this  is  the  first  instance  in  which  it  has  been  asserted  that 
the  administration  of  our  common  public  schools,  under  the  cotemporary 
constitution  in  that  behalf,  and  the  enacted  laws,  has  violated  any  rights 
accorded  by  said  Art  IIL  It  is  to  be  noticed  still  further,  that  while 
those  two  articles  have  been  in  force,  and  the  successive  legislatures 
have  been  enacting  laws  under  which  schools  have  been  going  on 
through  the  immediate  agency  and  action  of  conmiittees  and  teachers 
vested  with  the  same  official  authority  as  those  now  in  office, 
councils  of  censors,  charged  by  the  same  Constitution  with  the  duty  of 
noting  infractions  of  that  instrument  by  the  legislature,  and  vested  with 
the  function  of  initiating  alterations  of  the  Constitution  itself,  have  been 
chosen  and  in  official  action  every  seven  years,  and  yet  nobody  has  sug« 
gested  thatthe  legislation  under  section  41,  or  the  action  of  committees  and 
teachers  under  that  legislation,  or  that  section  41  itself,  has  trenched  on  any- 
body *s   rights  of  conscience  under  said  Art.  III.     This  is  stated,  not  as 
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showing  that  the  action  of  the  committee  in  this  case  did  not  violate  such 
rights,  but  as  showing  that  the  present  claim  for  that  article  by  these 
orators  is  of  novel  impression,  as  we  say  of  a  proposition  or  question  of 
law  when  for  the  first  time  presented  for  judicial  consideration. 

It  now  behooves  that  we  should  call  to  mind  what,  as  matter  of  history, 
was  the  occasion  and  what  the  purpose  of  that  Art.  III.  The  history  of 
the  Puritans  in  England,  and  especially  of  those  who  were  known  as  the 
New  England  Pilgrims,  shows  the  occasion ;  and  in  this  regard  it  is  in 
.point  to  refer  to  the  religious  history  of  the  continent  of  Europe  for 
several  centuries  next  prior  to  the  formation  of  our  government.  The 
government  of  England  and  the  governments  of  the  continent  had  no 
written,  organic  constitutions  defining  the  powers  of  the  governing  au- 
4)iority  on  the  one  hand,  and  defining  and  guaranteeing  the  rights  and 
pnvileges  of  the  subject  on  the  other.  The  subject  lived  in  subordina- 
tion to  the  law-making  and  law-executing  power — he  individually,  or  all 
the  subjects  collectively,  not  being  recognized  as  having  rights  and 
privileges,  only  as  they  should  be  accorded  to  them  by  those  powers 
The  British  idea  of  the  British  government  was  sharply  expressed  iu 
1775,  in  the  answer  written  by  Dr.  Johnson  to  the  resolutions  and 
address  of  the  American  Congress  —  '^  that  the  Eling  and  Parliament 
iiave  the  power  of  disposing,  without  the  ctmsent  of  the  tubjectSy  of  their 
4iveSy  liberties,  and  properties.  (The  italics  are  in  the  auUienlic  print.) 
Sovereignty  was  not  derived  from  the  subjects,  but  it  supervened  upon 
them  by  '^  divine  righi^^  in  the  form  and  character  of  what  was  called 
^'  the  govemmeTit,**  Church  and  state  were  indissolubly  connected,  the 
-church  dogmatizing  the  faith,  and  the  state  enacting  it  into  legal  require- 
ment, with  disabib'ties  and  penalties.  The  disabilities  on  the  score  of 
religious  faith  and  practice  which  subjects  were  made  to  experience  — 
the  penalties  which  confronted  non-conformity  in  England — the  horrors 
which  haunted  and  avenged  imputed  heresy,  at  times,  both  in  England 
and  on  the  continent,  had  made  those  who  were  not  of  the  religious 
faith  required  or  approved  by  the  governing  powers,  and  who  for  that 
reason  had  gone  forth  to  the  desolations  of  the  desert  and  the  wilderness 
to  escape  the  eye,  and  ear,  and  arm  of  such  powers,  feel  and  appreciate 
the  importance,  in  creating  governments  for  themselves,  of  seeing  to  it 
that  such  governments  should  not  have  the  right,  at  least,  to  subjugate 
them  to  like  disabilities,  penalties,  and  horrors. 

In  the  first  Constitution  of  the  State  of  New  York,  drafted  by  John 
Jay,  chairman  of  a  conunittee  of  his  peers  in  character,  and  some  of  them 
In  ability  and  learning,  and  adopted  on  the  20th  of  April,  1777,  with  but 
one  negative  vote  in  the  convention  that  framed  and  established  it,  Art 
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88  —  corresponding  to  Art  in  in  our  Constitntion  of  the  same  year — 
shows  in  direct  expression,  the  occasion  and  purpose  of  the  article  —  an 
occasion  and  purpose  common  to  the  colonies  then  just  enfranchised  hj 
the  Declaration  of  Independence.  I  copy  thus :  ^  And  whereas  we  are 
required  hy  the  henevolent  principles  of  rational  liberty,  not  only  to  expel 
dyil  tyranny,  but  also  to  guard  against  the  spiritual  oppression  and  in- 
tolerance wherewith  the  bigotry  and  ambition  of  weak  and  wicked  priests- 
and  princes  hare  scourged  mankind,  this  convention  doth  farther,  in  the 
name  and  by  the  authority  of  the  good  people  of  this  State,  ordain,, 
determine,  and  declare,  that  the  free  exercise  and  enjojrment  of  religious 
profession  and  worship,  without  discrimination  or  preference,  shall  for- 
ever hereafter  be  allowed  within  this  State  to  all  mankind.  Providedy. 
that  the  liberty  of  conscience  hereby  granted  shall  not  be  ^o  construed 
as  to  excuse  acts  of  licentiousness,  or  justify  practices  inconsistent  with, 
the  peace  and  safety  of  this  State.'' 

When  our  Constitution  was  first  framed  and  adopted,  no  occasion  had 
been  given  for  regarding  the  grievance  that  is  now  complained  of ;  so,, 
such  grievance  could  not  have  been  in  mind  as  an  object  specially  to  be 
provided  against  in  the  making  of  that  Art.  III.  On  the  other  hand,  the- 
government-making  people  of  New  England,  in  the  causes  that  had  led 
to  its  first  settlement  by  the  Pilgrims,  and  by  their  children,  and  by 
after  emigrants  and  their  children,  had  ever  deep  and  fresh  in  mind 
occasion  and  reason  for  the  provisions  of  that  article.  And  nothing 
oould  more  fully,  pointedly,  and  specifically  indicate  the  nature  of  such 
occasion  and  reason  than  the  language  of  the  article  itself.  It  was 
designed  by  it  to  secure  to  every  subject  equal  civil  rights,  irrespective 
of  his  religious  faith ;  so  that  his  being  a  Catholic  or  a  Protestant  —  hi» 
being  a  Calvinist  or  an  Armenian  —  his  being  an  orthodox  evangelical  or 
a  free-thinker  —  his  being  a  Baptist  or  a  ITniversalist — an  Episcopalian 
or  a  Quaker,  should  not  make  him  the  object  of  discriminating  legislation 
or  judicial  judgment  to  his  disadvantage,  as  compared  with  those  of 
different  faith  and  practice,  —  so  that  no  law  should  be  aimed  or  executed 
against  him  because  he  professed  and  practiced  one  form  of  religious 
belief  or  disbelief  rather  than  another,  within  the  limits  of  personal 
immunity  consistent  with  good  order  and  the  peace  of  society  under  the 
government  It  was  designed  to  debar  the  law-making  and  law-admin- 
istering powers  from  enacting  or  adjnd^ng  that  unless  the  subject 
should  profess  a  prescribed  system  of  faith  and  become  a  member  of  a 
prescribed  religious  organization,  and  conform  in  his  worship  to  the 
prescribed  ritual,  he  should  not  be  entitled  to  the  same  personal  rights, 
privfleges,  and  enjoyments  under  the  government  as  those  who  should  do 
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■o.  It  was  designed  to  secure  absolute  equality  before  the  law  of  aU 
subjects  under  the  law,  whatever  might  be  their  faith  or  notions  in  the 
matter  .of  religion.  And  as  a  result,  may  not  a  Catholic  be  a  Catholic 
as  freely  as  a  Protestant  may  be  a  Protestant,  with  no  law  aimed  at  him 
because  he  is  a  Catholic  and  not  a  Protestant?  It  would  seem  to  be 
trifling  with  a  momentous  subject,  to  claim  that  Art  III  was  designed 
to  prohibit  the  legislature  from  enacting  any  law,  the  carrying  into  effect 
of  which  might  interfere  with  the  wishes,  and  tastes,  and  feelings  of  any 
of  the  citizens  in  the  matter  of  religion,  and  even  with  the  performance 
of  religious  rites  that  should  be  regarded  as  matter  of  conscientious  duty 
on  the  part  of  some  of  the  subjects  of  the  realm.  Grovemment,  with 
reference  to  the  ends  designed  to  be  secured  and  served  by  its  existence 
and  action,  is  altogether  a  practical  matter — not  speculative,  fanciful, 
sentimental,  or  impracticable.  It  performs  its  functions,  and  works  out 
its  results,  by  the  instrumentality  of  laws  enacted  and  laws  administered, 
—  laws  adapted  to  the  subject-matter  of  them,  and  to  the  accomplishing 
of  the  ends  designed,  and  operating  equally  and  alike  upon  all  who  come 
within  their  scope. 

One  of  the  chief  ends  of  the  government  is,  to  provide  means  and 
facilities  for  developing  and  educating  and  training  the  young  into 
virtuous  and  intelligent  men  and  women.  This  is  recogn.zed  and 
emphasized  by  the  section  of  the  Constitution  already  referred  to  as  to 
schools,  and  which  since  1 786  had  been  in  these  words :  "^  Laws  for  the 
encouragement  of  virtue  and  prevention  of  vice  and  immorality,  ought 
to  be  constantiy  kept  in  force  and  duly  executed,  and  a  competent 
number  of  schools  ought  to  be  maintained  in  each  town  for  the  convenient 
instruction  of  youth." 

As  already  suggested,  the  Constitution  proceeds  upon  the  assumption 
that  this  can  be  done  consistently  with  Art.  III.  In  pursuance  of  that 
assumption,  the  legislature,  through  the  whole  course  of  our  existence 
as  a  State,  has  been  active  and  earnest  and  considerate  in  the  making  of 
laws  for  the  existence  and  support  and  management  of  what  is  meant  by 
**  schools  in  each  town."  In  so  doing  it  has  never  aimed  to  make,  nor 
has  it  ever  made,  any  provision  that  discriminates  or  distinguishes  in  its 
operation  between  persons  of  different  religious  sects.  All  are  subjected 
alike  to  the  law  and  its  administration.  The  Methodist,  who  regards  his 
camp-meeting  as  demanding  as  much  of  his  conscience  as  the  Episcopalian 
does  his  Christmas  or  Lent ;  the  Episcopalian,  who  regards  the  feast  and 
fast-days  of  his  church  as  demanding  as  much  of  his  conscience  as  the 
Catholic  does  his  holy  Oorpus  OhrUH ;  the  Congregationalist,  and 
Presbyterian,  and  Baptist,  and  other  sects,  who  care  for  none  of  thes4 
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things,  and  whose  prayer-meeUngs  and  protracted  meetings  demand  as 
much  of  their  consciences  as  in  the  case  of  the  others  before  named,  and 
the  man  of  no  preference  and  no  religion,  aUy  and  all  their  children,  are 
snbjected  alike  to  the  school  laws,  and  to  their  administration. 

Art.  Ill  was  not  designed  to  subjugate  the  residue  of  the  Constitution, 
%nd  the  important  institutions  and  appliances  of  the  government  provided 
by  the  enacted  laws  for  serving  the  highest  interests  of  the  public  as  involved 
in  personal  condition  and  social  relations,  to  the  peculiar  faith,  personal 
judgment,  individual  will  or  wish  of  any  one  in  respect  to  religion,  however 
his  conscience  might  demand  or  protest  In  that  respect  it  is  implied  that 
while  the  individual  may  hold  the  utmost  of  his  reli^ous  faith,  and  all 
his  ideas,  notions,  and  preferences  as  to  religious  worship  and  practice, 
he  holds  them  in  reasonable  subserviency  to  the  equal  rights  of  others, 
and  to  the  paramount  interests  of  the  public  as  depending  on,  and  to  be 
served  by,  general  laws  and  uniform  administration.  Rights  of  conscience 
and  schools,  under  the  Constitution,  were,  when  that  instrument  was 
made,  and  have  been  during  all  its  continuance,  to  be  harmonized  with 
practicable  consistency — the  schools  under  section  41  not  to  be  subor- 
dinated to  the  rights  of  conscience  under  Art  III,  any  more  than  the 
rights  of  conscience  under  Art  III  are  to  be  subjected  to  the  rights  as 
to  schools  under  section  41. 

By  the  revision  of  1786,  that  section  40  was  incorporated  into  said  section 
41,  immediately  after  the  first  clause,  as  is  shown  by  section  41  of  our  pres- 
ent Constitution,  already  recited.  From  all  which  it  is  plain  that  in  those 
early  times,  reUgicn  and  homing ,  under  the  Constitution  and  the  laws  to 
be  enacted,  were  deemed  to  be  compatible,  and  that  schools  of  all  grades 
from  the  "  schools  in  each  town  "  to  the  university,  were  to  be  the  sub- 
jects of  legislation  under  the  Constitution  ;  and  it  is  especially  plain  that 
the  ^schools  in  each  town,"  as  early  as  1786,  were  combined  with,  if  not 
given  the  precedence  to,  reUgious  societies  and  bodies  of  men,  as  an 
instrumentality  of  the  government,  by  means  of  laws,  "•  for  the  en- 
couragement of  virtue  and  prevention  of  vice  and  immorality."  In 
conclusion  on  this  topic,  as  we  cannot  improve  so  we  adopt  the  language 
of  Judge  Poland,  in  WiUiams  v.  School  District  in  Neufane,  83  Vt. 
275  :  ^^  Without  making  further  reference  to  the  almost  numberless  acts 
of  the  legislature  exhibiting  the  most  active  watchfulness  and  fostering 
care  for  the  cause  of  popular  education,  enough  has  already  been  stated 
to  show  that  the  whole  subject  of  the  maintenance  and  support  of  our  com* 
mon  schools  has  ever  been  regarded  in  this  State  as  one,  not  only  of 
public  usefulness,  but  of  public  necessity,  and  one  which  the  State  :n  its 
sovereign  character  was  bound  to  sustain." 
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We  DOW  proceed  to  remark,  that  it  stands  out  so  plain  as  not  to  be 
matter  for  debate,  eyen  if  it  be  not  expressly  conceded,  that  schools,  in 
order  to  realize  the  intent  of  the  Constitution  in  their  behalf,  most  be 
subjected  to  system  and  order  under  established  rules.  Hence,  the  law 
charges  the  committee  with  the  duty  of  '*  adopting  all  requisite  measures 
for  the  inspection,  examination,  and  regulation  of  the  schools,  and  the 
improvement  of  the  scholars  in  learning."     Gen.  Stats.  22,  §  89. 

Let  it  be  granted  that  parents  and  others  may,  upon  their  own 
respective  reasons,  control  the  attendance  of  the  scholars,  as  against  the 
official  right  of  the  committee  in  that  behalf,  and  practicallj,  the  ground 
of  system,  and  order  and  improvement,  has  no  existence.  For  the 
parents  and  guardians  of  the  scholars  may,  each  ou  his  own  motion,  and 
on  hb  own  notions,  withhold  their  respective  scholars  from  the  schools. 
In  this  respect,  so  far  as  its  effect  on  the  schools  is  concerned,  it  makes 
no  difference  whether  the  occasion  and  motive  involve  conscience,  will, 
whim,  or  the  pocket  Now,  when  this  matter  of  conscience,  as  against 
the  requirements  of  the  law,  is  brought  to  the  test,  the  practical  result  of 
what  is  claimed  by  the  orators  in  this  case  is  shown  to  be  so  impracticablOt 
not  otherwise  to  characterize  it,  as  to  preclude  further  discussion.  If  a 
Catholic  citizen  should  be  serving  on  a  jury  in  the  midst  of  a  trial,  when 
divine  service  in  his  church  on  holy  Corpus  OhruU  should  be  in  progress, 
would  it  be  a  violation  of  his  rights  under  said  Art.  Ill  to  compel  him 
to  keep  his  seat  and  serve  through  the  trial  ?  The  same  may  be  asked 
of  the  Jew  or  the  seventh-day  Baptist,  who  should  be  required  to  do 
like  service  on  Saturday.  The  same  may  be  asked  of  a  devout  Meth- 
odist, when  a  camp-meeting  or  a  love-feast  should  be  in  progress  in  his 
vicinage.  If  either  or  all  should  refuse  to  serve,  woidd  their  rights  of 
conscience  under  Art  III  be  a  valid  defense  in  a  prosecution  for  the 
penalty  in  such  case  provided  ?  Suppose  a  Catholic  sheriff  shoidd  have 
in  his  hands  some  process  that  it  became  his  official  duty  to  serve  during 
the  time  that  divine  service  in  his  church  on  some  holyday  shoidd  be  in 
progress,  would  his  rights  of  conscience  under  Art  III  be  a  good  plea 
in  bar  to  an  action  for  official  default  by  reason  of  attending  said  service 
''  for  conscience  sake,"  instead  of  making  service  of  the  process  ?  But 
enough  of  test  and  illustration. 

Let  it  be  repeated  then,  that  that  article  in  the  Constitution  was  not 
designed  to  exempt  any  person  or  persons  of  any  sect,  on  the  score  of 
conscience  as  to  matters  of  religion,  from  the  operation  and  obligatory 
force  of  the  general  laws  of  the  State  authorized  by  other  portions  of  the 
same  instrument,  and  designed  to  serve  the  purposes  contemplated  by 
such  other  portions  ;  it  was  not  designed  to  exempt  any  persons  f  rone  the 
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■ame  subjection  that  others  are  under  to  the  laws  and  their  administration, 
on  the  score  that  such  subjection  at  times  would  interfere  with  the  per- 
formance of  religious  rites,  and  the  observance  of  religious  ordinances^ 
which  they  would  deem  it  their  duty  to  perform  and  observe  but  for  such 
•abjection.  While  all  stand  on  equal  footing  under  the  laws,  both  as  to 
bi^efits  and  privileges  proffered,  and  as  to  exactions  made,  and  liabilities, 
and  penalties  imposed,  no  one's  rights  of  conscience,  as  contemplated  by 
aaid  Art.  Ill,  are  violated  in  a  legal  sense.  And  it  is  fitting  here  to 
remaik,  that  this  court  have  to  deal  with  the  subject  SLSjuristSj  regarding 
the  Constitution  and  the  laws,  and  what  is  done  under  them,  with  refer- 
ence to  principles  and  reasons  that  appertain  to  the  subject  in  its  legal 
elements,  qualities,  and  aspects,  and  not  as  religionists,  not  as  sectaries, 
not  as  those  who  regard  something  besides  the  government  as  of  ultima^ 
supremacy  in  the  affairs  of  men  on  earth,  but  as  those  who  regard  the 
goTemment  created  by  the  Constitution,  and  the  laws  made  under  the 
authority  and  within  the  scope  of  the  Constitution,  as  the  ultimate  sove- 
reigaty  in  this  State,  and  as  equally  obligatory  and  effectual  upon  all. 
It  is  not  our  offieud  duty  to  discuss,  nor  our  official  prerogative  to  pro- 
nounce upon,  the  policy  or  propriety  of  the  provisions  and  requirements 
of  the  Constitution,  or  of  the  laws  enacted  conformably  to  the  Constitution 
in  view  of  their  bearing  upon  the  matter  of  personal  religion  and  morals, 
or  on  the  matter  of  religious,  moral,  and  secular  education  ;  but  it  is  only 
<Nir  province  to  interpret  and  give  application  and  effect  to  the  Constitu- 
tion  and  laws  as  they  exist.  The  court  does  not  make  the  law,  either 
oonstitutional  or  statutory,  but  only  administers  it  in  cases  as  they  are 
presented  for  consideration  and  decision.  The  part  of  the  opinion  in 
Donahue  v.  Etehardtj  88  Me.  879,  and  the  cases  cited,  which  bear  on 
this  ground  of  the  present  case,  are  worthy  of  attention  by  all  who  may 
be  interested  in  the  subject 

Pursuing  no  further  the  discussion  of  this  ground  and  aspect  of  the 
case,  it  is  proper  here  to  remark,  that  the  note  of  the  priest  to  the  com* 
mittee  did  not  state  any  ground  for  asking  for  the  exemption  from  attend- 
ing school  on  the  particular  day  in  question,  nor  was  the  application 
limited  to  that  day,  nor  did  it  name  that  day  at  all ;  but  it  was  an  ap- 
plication for  a  dispensation,  as  matter  of  favor  on  the  part  of  the  com- 
mittee, from  attendance  ^  on  all  holydays,"  with  nothing  indicating  a 
ekdm  of  right  made  upon  the  coounittee ;  and  so,  no  cause,  reasonable  or 
otherwise,  was  presented,  in  view  of  which  the  committee  could  be  put 
m  a  position  of  official  fault  by  not  giving  leave  of  absence  on  that  day* 
Then,  as  to  the  condition^  on  which  only  they  would  let  the  absenting 
scholars  return  to  their  schools.  In  that  they  asserted  :heir  rght  to 
Vol.  XXI.— 19 
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enforce  the  mle  of  exclusion  for  the  residue  of  the  term.  So  far  as  rights 
of  conscience  under  the  Constitution  are  involvedy  they  were  not  pre- 
cluded of  that  rights  that  is,  the  Art  III  does  not  render  invalid  the 
law  under  which  the  committee  claim  authority  to  make  and  enforoe  thai 
rulo,  nor  the  rule  itself,  as  we  hare  already  shown. 

It  remains  now  to  be  considered  whether  the  bill  can  be  main  talced  on 
the  other  ground,  namely,  the  prerogative  of  parents  to  control  their 
children  as  scholars,  as  against  the  prerogative  of  the  committee  to  make 
and  enforce  the  rule  in  question.  This  does  not  involve  any  right  or 
question  of  conscience  under  the  Constitution,  but  only  the  matter  of  l^al 
right  under  the  statutes  as  to  public  schools.  In  this  case  it  is  not  a 
question  of  discipline  or  punishment  of  the  scholar,  as  it  was  in  Lander 
V.  SeiweTy  32  Vt.  144,  or  as  it  was  involved  in  the  case  of  Marrow  v. 
Woodj  Law  Register  (Iowa),  Nov.  1874,  p.  692.  By  our  statutes  the 
committee  are  charged  with  the  duty  of  *'  adopting  all  requisite  measures," 
etc.,  as  before  recited.  The  graded  school  in  Brattleboro  is  organized 
and  acts  in  pursuance  of  the  statutes  in  that  behalf.  The  committee  are 
chosen  and  charged  with  their  duties  under  the  same  statutes.  They 
adopted  rules  for  the  regulation  of  the  schools,  and  for  the  improvement 
of  the  scholars  in  learning.  The  rule  in  question  is  for  the  purpose  of 
inducing  and  enforcing  constancy  in  attendance.  That  such  constancy  is 
essential  to  such  improvement,  is  not  debatable.  That  such  attendance 
is  requisite  as  matter  of  regulation,  in  order  to  the  necessary  classification 
of  the  scholars  in  reference  to  age,  capacity,  studies,  and  proficiency,  is 
not  debatable.  Those  who  attend  constantly  cannot  be  required  to  linger, 
in  order  that  the  inconstant  may  keep  along  with  them  ;  nor  can  such 
inconstant  scholars  keep  equal  pace  with  those  who  attend  constantly. 
The  rule,  then,  is  such  as  is  eontemplated  by  the  statute,  so  far  as 
the  purpose  of  it  is  concerned.  That  purpose  is  indispensable  to  the 
attainment  of  the  object  and  end  proposed  by  the  statutes,  both  as  to  the 
individual  scholar,  and  as  to  all  others  who  may  be  affected  by  his 
attendance  and  absence.  The  answer  states,  as  before  recited,  that 
the  rule  had  been  in  operation  for  more  than  ten  years.  The  children  of 
the  orators  were  subjected  to  its  operation  in  the  present  instance.  Was 
that  unlawful  ? 

If  the  orators  had  the  right  to  control  the  attendance  of  their  children 
as  against  that  rule,  then  the  committee  had  not  the  right  to  mamtain  and 
enforce  such  rule  We  are  not  prepared  to  sanction  a  view  of  the  sub- 
ject that  would  subordinate  the  authority  of  the  committee  in  the  matter 
of  the  attendance  of  registered  scholars,  to  the  will  of  parents.  On  the 
other  hand,  we  do  not  hesitate  to  hold  and  declare  as  matter  of  law,  thai 


FEBRUARY  TERM,  1876.  147 

Ferriter  v.  Tyler. 

In  this  respocty  the  citizen  is  in  subordination  to  the  lawful  rules  for  the 
regulation  of  schools  and  the  improvement  of  scholars  in  learning  ;  and 
this  is  for  the  same  fundamental  reason  that  he  is  in  subordination  to  the 
statutes  themselvesy  on  that  or  anj  other  subject ;  and  it  is  no  more  his 
right  to  defy  or  disregard  those  rules,  than  it  is  to  defy  and  disregard  any 
stAtute  that  affects  him  as  a  citizen  in  respect  to  schools,  or  any  other 
subject  involving  the  common  weal,  as  it  is  to  be  provided  for  under  the 
Constitution  by  the  legislation  of  the  State.  The  occasion  does  not  require 
a  repetition  of  the  trite  maxims  as  to  the  surrender  of  natural  rights  as  a 
condition  of  citizenship  under  the  government,  and  is  answered  by  the 
remark,  that  if  the  citizen,  either  on  the  score  of  conscience  or  of  parental 
prerogative,  or  in  any  other  respect,  finds  himself  unduly  curbed  and 
restricted  in  what  he  regards  his  personal  rights,  natural  or  otherwise,  by 
the  Constitution  and  the  constitutional  laws  of  the  State,  there  is  avaOable 
to  him  the  beneficent  declaration  of  Article  XIX. 

It  suffices  to  recur  to  some  of  the  leading  cases  that  have  been  before 
the  courts,  some  of  them  involving  the  prerogative  of  teachers  and  com* 
mittees  immediately  over  scholars  where  parents  have  not  interposed  ; 
some  of  them  involving  that  prerogative  in  respect  to  scholars  where,  as 
in  this  case,  parents  have  interposed.  Of  the  former  kind  is  Guernsey  v. 
Pitkin,  32  Vt.  224,  where,  by  the  concurrence  of  committee  and  teacher, 
the  plaintiff  was  virtually  excluded  from  the  school,  because  he  would  not 
oomply  with  the  requirement  upon  all  scholars  in  grammar,  to  write  com- 
positions. In  that  case  there  was  no  prescribed  penalty  constituting  a 
part  of  the  rule  of  requirement,  but  the  penalty  was  extemporized  to 
meet  the  exigency.  The  prerogative  of  the  committee  and  teacher,  both 
as  to  requirement  and  penalty,  was  maintained*  In  Landers  v.  Seaver^ 
S2  Vt  114,  the  plaintiff,  a  boy  some  eleven  years  old,  some  hour  and  a 
half  after  the  school  had  closed  for  the  day,  and  when  he  was  at  home, 
and  engaged  in  his  father's  service,  used  saucy  and  disrespectful  language 
to  the  teacher,  the  defendant,  in  the  presence  of  some  of  his  fellow-papils. 
For  this  the  defendant  whipped  him  on  his  going  to  school  the  next  morn- 
ing. The  court  held  the  following  language  :  '^  But  where  the  offense 
has  a  direct  tendency  to  injure  the  school  and  bring  the  master's  authority 
Into  contempt,  as  in  this  case,  when  done  in  the  presence  of  other  scholars 
and  of  the  master,  and  with  the  design  to  insult  him,  we  think  he  has  a 
light  to  punish  the  scholar  if  he  comes  again  to  school."  Such  was  the 
judgment  of  the  court  in  full  bench,  upon  full  argument  and  careful  con- 
sideration, and  no  doubt  is  now  entertained  by  this  court  of  ts  soundness 
ind  propriety. 

In  that  case  there  was  no  prescribed  rule,  either  as  to  conduct  ot 
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penalty.  But  it  inyolved  directly  the  prerogatiTe  of  the  teacher  as 
against  the  exclnsiye  authority  of  the  parent  over  his  child,  in  reference 
to  that  child's  conduct  as  affecting  the  school  of  which  he  was  a  scholar. 

In  Sherman  v.  Charleston,  8  Cush.  160,  the  plaintiff  was  expelled 
from  school  on  account  of  licentious  and  immoral  character,  though  not 
manifested  by  any  acts  within  the  school.  The  action  was  founded  on  a 
statute  of  Massachusetts  entitling  a  party  to  recover  damage  for  being 
unlawfully  excluded  from  public  school  instruction.  In  that  case  there 
was  no  prescribed  rule  on  the  subject,  either  of  requirement  or  penalty. 
Ch.  J.  Shaw,  in  the  course  of  an  opinion  which  would  be  instructive 
and  salutary  to  all  to  read  and  ponder,  says  :  '^  It  seems  to  be  admitted, 
if  not  it  could  hardly  be  questioned,  that  for  misconduct  in  school,  for 
disobedience  to  its  reasonable  regulations,  a  pupil  may  be  excluded* 
Why  so  ?  There  is  no  express  provision  in  the  law  (as  it  then  was)  an* 
thorizing  such  exclusion ;  it  results  by  necessary  implication  from  the 
provisions  of  law  requiring  good  discipline.  It  proves  that  the  right  t0 
attend  is  not  absolute^  hut  one  to  he  enjoyed  hyaU  on  reasonable  conditions" 
Again :  ^  But  the  court  are  of  opinion  *  *  *  *  that  a  power  is 
vested  in  the  general  school  committee,  or  the  master  with  their  appro- 
bation and  direction,  to  exclude  a  pupil  *  *  *  *  for  good  and 
sufficient  cause."  Stephenson  v.  HaU,  14  Barb.  222,  was  an  action 
against  the  defendants  for  expelling,  as  trustees,  the  daughter  of  Ae 
p.aintiff  from  a  public  school.  She  had  been  excluded  by  the  teacher  for 
alleged  misconduct,  with  the  concurrence  of  the  defendants.  On  appeal 
to  the  superintendent,  she  was  to  be  permitted  to  return  to  the  school  on 
certain  conditions  of  promise  as  to  future  conduct,  with  a  confession  that 
she  had  done  wrong.  She  refused  to  comply  with  the  oondiUons. 
Allen,  J.,  in  the  course  of  the  opinion,  says :  ^  It  is  undoubtedly  tnie 
that  trustees  have  the  power,  and  it  is  their  duty,  to  dismiss  or  exdade  a 
pupil  from  their  school,  when  in  their  judgment  it  is  necessary  for  the 
good  order  and  proper  government  of  the  school  so  to  do." 

We  have  carefully  studied  the  Iowa  case  of  Morrow  v.  Woody  before 
cited,  and  not  only  find  nothing  in  conflict  with  the  other  eases  decided, 
but  that  the  ideas  expressed  by  Judge  Colb  are  in  harmony  with  the 
other  cases.  In  that  case  the  teacher  required  a  boy  to  study  geography. 
His  father,  for  good  reasons,  wanted  him  to  devote  himself  to  other 
stadies  requiring  all  his  time  and  strength,  without  geography.  The  boy. 
In  obedience  to  his  father's  direction,  refused  to  study  geography,  and 
the  teacher  whipped  him.  Hence  the  suit  It  appears  that  geography 
was  one  of  the  studies  required  by  law  to  be  taught ;  but  there  was  nq 
law  requiring  any  scholar,  or  particular  description  of  scholars,  to  stndiy 
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It.  There  was  no  rule  of  the  school  besides  the  arbitrary  reqairement  of 
the  teacher,  which  would  make  it  the  duty  of  the  boy  to  pursue  that 
•tody.  Judge  Cole  says  :  *'  The  statute  gives  the  school  board  power  to 
make  all  needful  rules  and  regulations  for  the  organization,  gradation, 
and  government  of  the  school,  and  power  to  suspend  any  pupil  from  the 
privileges  of  the  school  for  non-complianoe  with  the  rules  established  by 
them,  or  by  the  teacher  with  their  consent."  It  does  not  appear,  nor  is 
it  inferable,  that  the  school  board  had  made  a  rule  requiring  the  boy  to 
study  geography,  or  had  given  their  consent  to  the  requirement  of  the 
teacher.  The  question  then  was,  whether  the  teacher  had  justifiable 
«ause  for  whipping  the  boy.  The  court  held  that  she  had  not,  and  in 
the  discussion,  held  that  on  the  facts  in  the  case,  the  father  had  the 
right  to  direct  as  to  the  study  of  geography  by  his  son.  We  see  no 
occasion  for  differing  with  that  court  in  that  case.  In  the  course  of  the 
opinion  it  is  said :  *'  It  is  not  proposed  to  throw  any  obstacle  in  the  way 
of  the  performance  of  their  duties  "  by  the  school  board.  Again :  *<  We 
do  not  propose  to  lay  down  any  rule  which  will  interfere  with  any  rea- 
«onable  regulation  ^opted  for  the  management  and  government  of  the 
public  schools,  or  which  will  operate  against  their  efficiency  and  useful* 
ness.  Certain  studies  are  required  to  be  taught  in  the  public  schools  by 
'Statute.  The  rights  of  one  pupil  must  be  so  exercised,  undoubtedly,  as 
not  to  prejudice  the  equal  rights  of  others.  But  the  parent  has  the 
right  to  make  a  reasonable  selection  from  the  prescribed  studies  for  his 
<^ild  to  pursue,  and  this  cannot  possibly  conflict  with  the  equal  rights  of 
other  pupils.  In  the  present  case  the  parent  did  not  insist  that  his  child 
should  take  any  study  outside  of  the  prescribed  course ; "  *'  and  how  it 
-can  result  disastrously  to  the  proper  discipline,  efficiency,  and  well  being 
of  the  common  schools,  to  concede  the  paramount  right  to  make  a  rea- 
sonable choice  from  the  studies  in  the  prescribed  course  which  his  child 
«hall  pursue,  is  a  proposition  we  cannot  understand."  And  this,  as  weU 
as  all  that  was  said  by  the  judge,  is  to  be  taken  as  in  a  case  where  there 
was  no  rule  as  to  the  study  of  geography  by  the  boy,  except  the  per- 
sonal arbitrary  command  upon  him  of  the  teacher.  How  this  court 
would  decide  in  a  case  involving  the  question  of  superiority  of  authority 
between  the  parent  and  the  school  board,  as  to  the  pursuit  of  a  study 
required  by  the  established  rule  of  that  board,  we  have  now  no  occasion 
to  announce  or  intimate.  Nor  had  that  court  any  such  question  before 
It. 

In  this  connection  it  is  interesting  to  refer  to  the  case  of  SpxQer  v. 
Woburfiy  12  Allen,  127,  in  which  a  girl,  by  direction  of  her  father,  re* 
fased  to  bow  her  head  during  prayer  at  the  opening  of  the  school,  and 
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where  Uie  father  refused  to  request  that  she  might  not  be  required  to 
the  rule  on  that  subject  providing  that  scholars  would  not  be  required 
to,  whose  parents  should  request  that  thej  might  not  be  so  required. 
Ch.  J.  BiOELOW  dellTered  the  opinion  of  the  court,  which  held  that  it 
was  lawful  for  the  committee  to  expel  her  from  the  school  for  such  dis- 
obedience to  the  rule.  And  further,  in  the  same  connection,  the  case  of 
Spear  y.  Oummingif  23  Pick.  224,  is  worthy  of  attention,  in  which  Ch. 
J.  Shaw  says :  "  The  law  provides  that  every  town  shall  choose  a 
school  committee,  who  shall  have  the  general  charge  and  superintend* 
en«e  of  all  the  public  schools  in  such  towns  ;  **  that  ^  this  includes  the 
power  of  determining  what  pupils  shall  be  received  And  what  pupils 
rejected.  The  committee  may,  for  good  cause,  determine  that  some 
shall  not  be  received,  as  for  instance,  if  infected  with  any  contagious 
disease,  or  if  the  pupil  or  parents  shall  refuse  to  comply  with  regulations 
neoessar}^  to  the  discipline  and  good  management  of  the  school."  These 
cases  show  the  judicial  views  that  have  been  held  on  the  subject  under 
consideration,  and  suffice  for  the  present 

Becurring  now  to  what  is  stated  in  the  answer  as  to  the  manner  in 
which  the  rule  has  been  administered,  it  is  proper  to  remark,  that  the 
lawfulness  and  propriety  of  the  rule  are  not  to  be  tested  or  adjudged 
upon  the  presumption  that  the  penal  part  of  it  will  be  unjustly  or  un* 
warrantably  enforced.  The  presumption  is  the  other  way,  to  wit,  thai 
it  will  be  administered  justly,  and  upon,  and  with  reference  to,  warrant- 
able occasion.  If  a  case  should  arise  in  which  it  should  appear  that  the 
penalty  had  been  inflicted  outside  of  or  beyond  the  fair  scope  and  reason 
of  the  rule,  it  would  be  both  the  province  and  the  duty  of  the  courts  to 
accord  proper  remedy.  But  as  before  demonstrated,  this  is  not  such  a 
case.  And  this  leads  to  the  further  remark,  that  the  remedy  is  not 
sought  in  this  case  as  against  the  refusal  of  leave  to  be  absent  on  the 
4th  of  June  ;  but  as  against  the  imposing,  as  the  condition  of  remitting 
the  penalty,  a  promise  that  absence  for  a  similar  cause  should  not  be 
repeated  that  term.  Such  promise  being  refused,  the  penalty  of  exclu- 
sion was  not  remitted,  and  the  children  did  not  return  to  the  schools ; 
and  hence  the  position  assumed  by  the  orators  —  the  same  as  already 
stated  —  that  the  committee  had  not  the  lawful  right  to  exclude  scholars 
who  should  be  absent  by  the  direction  of  their  parents,  contrary  to  the 
established  rule  of  the  school. 

As  before  intimated,  this  position  takes  no  account  of  any  difference 
of  occasion  or  reason  for  such  direction  of  parents,  whether  it  be  relig- 
ions service  or  secular  employment  or  amusement,  but  is  on  the  ground 
only  of  the  right  of  the  parent  as  against  the  rule  of  the  school.     In 
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reference  to  that  position,  in  explicit  statement^  as  the  result  of  the  dis- 
cussion, it  is  held  that  scholars  of  a  school  are  amenahle  to  the  school 
authorities  as  to  their  conduct  as  scholars  affecting  the  school,  notwith- 
standing the  prerogatiye  of  their  parents  in  respect  to  them. 

This,  howeyer,  does  not  imply  that  committees  or  teachers  are  the 
ultimate  judges  whether  their  measures,  either  by  prescribed  rule  or 
extemporized  expedient  or  impulsive  act,  are  lawfully  requisite  or  proper 
m  a  given  case.  The  statute,  in  imposing  the  duty  of  adopting  all  requi- 
site measures,  etc.,  does  not  confer  ultimate  jurisdiction  on  committees, 
of  the  question  whether  a  particular  measure  is  requisite  or  not,  within 
the  sense  and  intent  of  the  statute.  When  such  question  of  lawfulness 
under  the  statute  is  made  between  a  party  against  whom  the  measure 
operates,  and  the  committee  or  teacher,  that  question  is  open  before  the 
courts  for  consideration  and  decision,  in  view  oi  all  that  .appertains  to 
the  subject  of  it.  The  rule  in  question  in  this  case,  and  the  enforcement 
of  it,  are  subject  to  the  judgment  of  the  courts  as  between  the  parties 
to  the  suit.  It  is  easy  to  suppose  cases  in  which  such  enforcement  would 
be  beyond  the  lawful  right  of  the  committee.  The  rule  itself,  in  terms 
and  intent,  contemplates  exclusions  as  a  penalty  only  where  permission 
to  be  absent  is  withheld  for  want  of  reasonable  cause  shown.  In  case  of 
casual  sickness  of  the  scholar ;  of  sickness  or  death  in  the  family  of  the 
scholar ;  of  some  impediment,  like  fire  or  flood ;  in  case  of  various  in- 
cidents of  current  life,  giving  occasion  for  temporary  absence,  the  en- 
forcement of  the  penalty  of  exclusion  would,  under  such  circumstances, 
be  adjudged  to  be  unauthorized  under  the  statutes  and  law  by  which  the 
subject  is  governed. 

It  is  not  intended  by  this  to  be  held  that  there  may  not  be  causes  in 
which  the  decision  and  action  of  the  committee  or  teacher  would  not  be 
deemed  judicial  and  final.  That  subject  has  been  involved  in  many  of 
the  decided  cases,  under  peculiar  statutes,  especially  in  Maine  and  Mas- 
sachusetts.   We  have  no  occasion  to  pronounce  upon  it  further  in  this 


Upon  the  facts  shown,  we  are  unable  to  find  any  warrant  of  law  foi 
ffiftiTitAining  the  bill.    The  decree  dismissing  it  is  affirmed* 

All  the  Judges  eoneurreJL 
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(48yt606.) 

Ifeffotiable  inatrumeiU — indonement  wUhout  reoourm-^-^/bei  ^, 

An  indoiBement  withoat  reooane  impUes  a  wananty  that  the  note  indooed  ii  TaUd. 

ACTION  of  assumpsit  for  breach  of  warranty  of  a  promissory  note. 
Plea,  the  general  issue.  The  note  was  made  by  one  Lincoln,  pay- 
able to  the  order  of  Mcintosh  &  Co.,  and  indorsed  by  the  payees  to 
defendant,  who  indorsed  it  to  the  plaintiff  ''  without  recourse.  *  The 
opinion  states  the  other  facts. 

The  court  submitted  to  the  jury  to  find  whether  defendant  warranted 
the  note  valid.  Verdict  for  plaintiff.  Defendant  filed  a  motion  in  arrest 
of  judgment,  which  was  overruled,  and  he  excepted.  He  also  filed  a 
motion  to  set  aside  the  verdict  as  against  evidence,  which  was  overruled 
after  hearing,  to  which  he  excepted. 

Walker  ^  Goddardy  lot  plaintiff. 

J.  F.  Deane  and  M,  P,  Sawyer^  for  defendant. 

PiEBPOiNT,  C  J.  It  may  be  observed  in  the  outset,  that  this  action 
is  not  brought  by  the  plaintiff  as  the  indorsee  of  the  note  referred  to 
against  the  defendant  as  the  indorser,  and  the  action  is  not  based  upon 
the  mdorsement,  but  is  brought  upon  an  alleged  warranty  by  the  de- 
fendant that  the  note  was  a  valid  and  binding  note,  based  upon  a  valid 
and  lawful  consideration,  when  in  fact  it  was  given  for  an  illegal  consider- 
ation, and  was  at  its  inception  void.  On  trial  the  plaintiff  introduced 
evidence  in  support  of  his  declaration.  After  the  evidence  was  in,  the 
defendant  insisted  that  as  it  appeared  from  the  note  that  it  was  indorsed 
by  the  defendant  '*  without  recourse,"  the  legal  effect  of  the  indorsement 
could  not  be  varied  or  controlled  by  evidence  outside  of  the  indorsement 
itself  —  that  the  same  was  conclusive  in  that  respect ;  but  the  court  held 
that  such  indorsement  was  not  of  itself  conclusive  of  its  legal  effect  in 
such  sense  as  to  exclude  the  evidence  aliunde  ;  and  submitted  the  case 
to  the  jury  in  accordance  with  such  ruling,  and  it  is  upon  this  decision 
and  the  charge  of  the  court  in  respect  to  it,  that  the  only  question  that 
has  been  raised  and  discussed  by  the  defendant's  counsel  arises. 

What  would  have  been  the  effect  of  this  objection  if  the  action  had 
been  based  upon  the  indorsement,  it  is  not  necessary  now  to  inquire.     By 
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IndorsiDg  the  note  ^  without  recourse/'  the  defendant  refused  to  assume 
the  responsibilitj  and  liability  which  the  law  attaches  to  an  unqualified 
indorsementy  so  that  in  respect  to  such  liability,  it  may  perhaps  be  re- 
garded as  standing  without  an  indorsement.  If-  it  be  so  regarded,  then 
in  what  position  do  these  parties  stand  in  respect  to  the  transaction  ? 
The  principle  is  well  settled,  that  where  personal  property  of  any  kind 
18  sold,  there  is  on  the  part  of  the  seller  an  implied  warranty  that  he  has 
title  to  the  property,  and  that  it  is  what  it  purports  to  be,  and  is  that  for 
which  it  was  sold,  as  understood  by  the  parties  at  the  time ;  and  in  such 
case,  knowledge  on  the  part  of  the  seller  is  not  necessary  to  his  liability. 
The  implied  warranty  is,  in  this  respect,  like  an  express  warranty,  the 
scienter  need  not  be  alleged  or  proved.  Edwards,  in  his  work  on  Bills 
and  Promissory  Notes,  188,  says  :  "  One  who  transfers  a  negotiable  in- 
strument by  delivery  or  by  indorsement,  impliedly  guarantees  that  it  is 
genuine,  and  that  he  has  title  to  it.  The  rule  is  the  same  in  regard  to 
personal  property.  The  vendor  of  a  chattel  always  gives  an^  implied 
warranty  of  the  title.  15  Johns.  240;  6  Cow.  484  ;  4  Duer  (N.  T.), 
191 ;  6  Johns.  5.  Though  the  indorser  transfers  the  note  upon  condition 
that  it  is  to  be  collected  at  the  risk  of  the  indorsee,  he  is  nevertheless 
responsible  if  the  note  proves  to  be  a  forgery.''     Edwards,  289. 

In  this  case  the  note  in  question  was  given  for  intoxicating  liquor  sold 
ifl  this  State  in  violation  of  law,  and  therefore  was  void  at  its  inception ; 
in  short,  it  was  not  a  note,  it  was  not  what  it  imported  to  be,  or  what  it 
was  sold  and  purchased  for ;  it  is  of  no  more  effect  than  if  it  had  been  a 
blank  piece  of  paper  for  which  the  plaintiff  had  paid  his  $50.  In  this 
view  of  the  case  we  think  the  defendant  is  liable  upon  a  warranty  that 
the  thing  sold  was  a  valid  note  of  hand. 

The  plaintiff  has  declared  as  upon  an  express  warranty.  If  he  could 
prove  one,  very  well ;  if  he  could  not,  the  implied  warranty  is  just  as 
available  to  him,  the  declaration  being  according  to  its  legal  effect. 

This  view  of  the  case  relieves  it  from  all  embarrassment  growing  out 
of  the  question  as  to  the  admissibility  of  parol  testimony  to  vary  the  in- 
donement,  as  the  effect  of  the  indorsement  is  really  not  involved  in  the 
case.  And  the  ruling  and  charge  of  the  court  were  really  more  favor- 
able to  the  defendant  than  he  had  the  right  to  ask. 

The  exceptions  to  the  overruling  of  the  motion  in  arrest  were  waived. 
The  exceptions  to  the  refusal  to  set  aside  the  verdict  as  against  the  evi- 
dence, this  court  refuses  to  hear,  the  dedsion  of  the  County  Court  being 
oondusive  in  such  cases. 

Judgment  affirmed. 
Vol.  XXL— f 
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Johnson  v.  Statb. 

(98Aik.Sl.) 

A  penon,  faidiotod  for  maxder  in  the  flnt  degree,  was  oooTletod  of  mnxder  In  tlie 
and  degree,  and  obtained  a  new  trial  Hddf  (1)  thai  on  the  eeoond  trial  he  eoold  not 
be  tried  for  or  convicted  of  a  higher  crime  tlian  moider  in  the  aeoond  degree,  and  (2) 
that  a  atatute  providing  that  "  the  granting  of  a  new  trial  plaoee  the  parties  in  lb* 
iame  position  as  if  no  trial  liad  been  had,"  oonld  not  oonatitationally  be  ooDstmed  In 
anthorlfee  a  conviction  of  morder  in  the  flrat  degree  on  the  second  triaL* 

TNDICTMENT  for  murder.    The  opinion  sUtes  the  case. 

2).  J,  PenhalL  for  appellant 

S.  P.  BugheSf  Attorney-General,  contra. 

English,  G.  J.  Alexander  Johnson,  the  appellant,  was  indicted  for 
murder  in  the  Clark  Circuit  Court.  There  was  but  one  count  in  the  in* 
dictment,  charging  him  with  murder  in  the  first  degree.  He  was  tried 
on  the  plea  of  not  guilty,  and  the  jury  returned  a  rerdict  of  murder  in 
the  second  degree,  and  fixed  his  punishment  at  imprisonment  in  the  pen* 
itentiary  for  twenty-one  years.  He  filed  a  motion  for  a  new  trial,  on 
the  ground  that  the  officer  in  charge  of  the  jury  permitted  them  to  sep- 
arate, etc  The  motion  was  sustained,  and  a  new  trial  granted  by  the 
court.  He  was  again  tried  at  the  next  term,  the  jury  found  him  guilty 
of  murder  in  the  first  degree,  a  motion  for  a  new  trial  was  OTerruled,  and 
he  was  sentenced  to  be  hung  on  the  27th  of  March,  1874,  but  the  sen- 
tence was  suspended  by  the  allowance  of  an  appeal  by  one  of  the  judgea 
of  this  court 

1.  Before  appellant  was  put  on  his  second  trial,  he  filed  a  plea  in  bar 

•See  State V.  Bdden  (83  Wis.  121),  U  Am.  Rep.  748  and  note  ;  8taU  t.  MeOord  (t 
Kans.  232),  12  id.  468  and  note;  ^State  t.  JTrntin  (30  Wis.  216),  11  id.  fl07;  BM  t.  Slate 
(48  Ala.  GM),  17  id.  40 ;  StaU  ▼.  Brannon  (66  Mo.  63),  id.  643. 
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of  the  whole  indictment,  ayerring  the  former  trial  on  the  indictment^ 
the  yerdict  of  guilty  of  murder  in  the  second  degree,  the  granting  of  a 
new  trial,  and  tliat  he  had  once  before  been  in  jeopardy  for  the  offense 
charged  in  the  indictment,  and  praying  to  be  discharged.  The  court,  of 
its  own  motion,  oyermled  this  plea.  It  is  yery  well  settled  that  where 
a  defendant  is  tried  and  conyicted  of  a  criminal  offense,  and  a  new  tnal 
is  granted  him  on  his  own  motion,  he  may  be  tried  again  for  the  same 
offense.  It  is  true  that,  by  a  constitutional  proyision  as  well  as  by  the 
common  law,  no  man  can  be  twice  put  in  jeopardy  of  life  or  limb  for  the 
same  offense  ;  but^  where  the  first  jeopardy  has  resulted  in  his  conyio- 
tion,  it  is  rather  a  merciful  interposition  of  the  court,  than  any  inyasio* 
of  his  rights,  to  set  aside  the  conyiction  upon  his  own  application  in 
order  to.  afford  him  the  opportunity  of  another  trial.  Stewart  y,  7^ 
StaUj  13  Ark.  747.  Whether  the  appellant  could  be  put  on  a  second 
trial  for  murder  in  the  first  degree,  after,  by  the  first  yerdict,  he  had 
been  impliedly  acquitted  of  that  grade  of  offense,  we  shall  presently 
see.  But  that  he  could  be  tried  again  for  murder  in  the  second  degree^ 
of  which  he  had  been  conyicted,  and  a  new  trial  granted  at  his  own  re- 
quest, and  for  his  own  benefit,  there  is  no  doubt. 

The  bill  of  exceptions  states  that  the  court,  of  its  own  motion,  oyer* 
ruled  the  plea.  This  is  not  the  usual  mode  of  disposing  of  a  bad  plea. 
It  would  haye  been  more  regular  to  dispose  of  it  on  demurrer.  Sanger 
▼•  State  Bank,  14  Ark.  412.  But  a  technical  irregularity  in  getting  rid 
of  a  bad  plea  is  no  cause  of  reyersal.  If  the  court  had  merely  disre- 
garded the  plea,  and  made  no  disposition  of  it  whateyer,  the  judgment 
would  not  be  reyersed  and  the  cause  remanded  merely  to  get  rid  of  a 
bad  plea.     Brearly  y.  Peay^  23  Ark.  172. 

2.  The  appellant,  before  he  was  put  on  his  second  trial,  and  after  the 
plea  of  once  in  jeopardy  was  oyermled,  filed  the  following  plea  of  former 
acquittal: 

^  The  defendant  pleads  that  he  has  been  acquitted  of  the  offense  of 
murder  in  the  first  degree,  as  alleged  in  the  bill  of  indictment,  by  the 
judgment  of  the  Clark  Circuit  Court,  entered  on  the  3(Hh  day  of  October, 
1873." 

To  this  plea  the  State  demurred,  on  the  following  grounds : 

1.  The  plea  does  not  show  how,  or  in  what  manner,  the  defendant  hat 
been  put  in  jeopardy  of  his  life. 

2.  It  does  not  set  out  the  record  of  the  former  indictment. 

3.  It  does  not  propose  to  yerify  the  same  by  the  record 

4.  It  is  for  other  reasons  insufficient  in  law. 
The  court  sustained  the  demurrer. 
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This  plea  was  a  loose  attempt  to  set  up  the  implied  acquittal  of  the 
appellant  of  the  charge  of  murder  in  the  first  degree,  hy  the  Terdict  of 
guilty  of  murder  in  the  second  degree,  rendered  in  the  first  trial  of  the 
•cause.  The  plea,  however,  suhstantiaUy  follows  the  form  prescribed  by 
the  Code,  for  the  record  entry  of  such  pleas  (Gaatt's  Dig.,  §  1851),  and 
was  aided  by  the  record  of  all  the  previous  steps  which  had  been  taken 
in  the  cause,  which  was  before  the  court. 

The  defense  attempted  to  be  set  up  by  the  plea  was  a  matter  of  record 
in  the  cause  which  the  court  was  proceeding  to  try ;  and  the  court  was 
cognizant  of  all  its  proceedings  in  the  premises.  Atkins  y.  7%e  State,  16 
Ark.  574.  The  court  sustained  the  demurrer  to  the  plea  not,  perhaps, 
because  of  its  want  of  form,  but  for  the  reason  that,  in  its  judgment,  the 
matter  of  defense  intended  to  be  interposed  by  the  plea  was  jao  bar  to 
the  second  trial  for  murder  in  the  first  degree,  for  the  court  afterward, 
in  its  charge  to  the  jury,  told  them,  in  effect,  that  the  appellant  might 
be  convicted  of  murder  in  the  first  degree,  and  refused  to  instruct  them 
to  the  contrary  at  the  instance  of  the  appellant 

The  record  of  the  former  implied  acquittal  of  the  appellant  of  mur- 
der in  the  first  degree  being  before  the  court,  in  the  very  cause  which  it 
was  trying  a  second  time,  it  was  the  duty  of  the  court  to  teU  the  jury 
that  they  could  not  find  him  guilty  of  that  grade  of  offense,  if  such  be 
the  law,  even  if  the  appeUant  had  not  interposed  a  plea  of  former  acquit- 
tal.    Atkins  V.  The  State,  supra. 

And  this,  for  the  first  time,  brings  this  question  fairly  before  this 
court :  Where  a  person  indicted  for  murder  in  the  first  degree  is  con* 
victed  of  murder  in  the  second  degree,  and  obtains  a  new  trial,  can  he 
be  tried  a  second  time  for  the  higher  grade  of  offense  ? 

There  are  two  grades  of  murder  under  our  statutes ;  murder  in  the 
first  degree,  which  is  defined,  and  punishable  by  death ;  and  murder  in 
the  second  degree,  punishable  by  imprisonment  in  the  penitentiary  for 
not  less  than  five  and  not  more  than  twenty-one  years.  Gantt's  Dig., 
§§  1253,  1254,  1262,  1263.  In  all  cases  of  murder,  on  conviction,  the 
jury  are  required  to  find  by  their  verdict  whether  the  accused  is  guilty 
of  murder  in  the  first  or  second  degree.  Id.,  §  1957.  There  are  also 
two  grades  of  manslaughter  which  are  defined  by  the  statutes :  Vol- 
untary, punishable  by  imprisonment  in  the  penitentiary  for  not  less  than 
two,  nor  more  than  seven  years,  and  involuntary,  punishable  by  like  im* 
prisonment  for  a  period  not  exceeding  twelve  months.  Id..  §f  1264- 
1278.  Upon  an  indictment  for  an  ^ffense  consisting  of  several  d» 
grees,  the  defendant  may  be  found  guilty  of  any  degree  not  higher  than 
that  oharged  in  the  indictment,  and  may  be  found  guilty  of  any  offense 
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indoded  in  that  charged  in  the  indictment.  Id.,  §  1961.  The  appellant^ 
being  indicted  for  murder  in  the  first  degree,  could  haye  been  convicted 
of  any  degree  of  homicide  warranted  bj  the  evidence.     Id.,  §  1962. 

By  the  verdict  of  the  jury,  rendered  on  the  first  trial,  he  was  convicted 
of  murder  in  the  second  degree,  and  impliedly  acquitted  of  the  higher 
grade  of  offense,  murder  in  the  first  degree.  If  this  verdict  had  not  been 
set  aside,  on  his  motion,  he  certainly  never  could  have  been  tried  agais 
for  the  higher  offense.  Did  the  granting  of  a  new  trial,  at  his  request,, 
subject  him  to  be  tried  again  for  murder  in  the  first  degree,  of  which  he 
had,  in  legal  effect,  been  acquitted  by  the  first  verdict? 

A  clause  in  the  ninth  section  of  the  bill  of  rights  of  the  Constitution  of 
1868  declares  that  '^  no  person,  after  having  been  once  acquitted  by  a 
jury  for  the  same  offense,  shall  be  again  p'^t  in  jeopardy  of  life  or 
Hberty." 

This  is  equivalent  to  the  1 2th  section  of  the  bill  of  rights,  of  the  Con- 
stitution of  1836,  which  declares :  *'  That  no  person  shall,  for  the  same 
offense,  be  twice  put  in  jeopardy  of  life  or  limb." 

A  similar  provision  exists  in  the  Constitution  of  the  United  States,  and 
in  the  constitutions  of  most  of  the  States.  But  this  rule,  says  Mr.  6reo4i* 
leaf,  has  a  deeper  foundation  than  mere  positive  enactment,  it  being,  as 
Mr.  Justice  Stort  remarked,  imbedded  in  the  very  elements  of  the  oom» 
mon  law,  and  uniformly  construed  to  present  an  insuperable  barrier  to 
a  second  prosecution,  where  there  has  been  a  verdict  of  acquittal  oi  con* 
viction,  regularly  had,  upon  a  sufficient  indictment.  3  Greenl.  Ev.,  §S^ 
84,  35. 

In  The  StaJU  v.  NorveUy  2  Terg.  24,  the  defendant  was  indicted  for 
murder,  and  was  found  not  guilty  of  murder,  but  guilty  of  manslaughter. 
This  verdict,  though  no  judgment  was  entered  upon  it,  was  held  to  be  » 
bar  to  a  second  indictment  for  murder,  the  first  indictment  being  good, 
and  the  judgment  upon  it  improperly  arrested. 

In  Can^beU  v.  7^  State^  9  Yerg.  333,  the  indictment  contained 
tlirae  counts  for  larceny.  The  jury  found  the  defendant  not  guilty  as 
charged  in  the  first  and  third  counts,  but  guilty  as  charged  in  the  second 
count.  He  moved  for  a  new  trial,  and  the  court  set  aside  the  whole  ver* 
diet,  and  ordered  him  to  be  tried  a  second  time  on  the  whole  indictment, 
and  he  was  found  guilty  on  the  third  count,  and  a  motion  in  arrest  of 
judgment  was  overruled.  The  Supreme  Court  reversed  the  judgment, 
and  ordered  the  accused  discharged,  on  the  ground  that  the  first  verdict 
of  acquittal  on  the  third  count  was  a  bar  to  a  second  trial  on  the  same 
count. 

In  Slaughter  v.  The  State,  6  Humph.  412,  the  accused  was  indicted 
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for  murder,  and  the  jury  found  him  not  guilty  of  murder,  but  guilty  of 
voluntary  manslaughter.  On  his  motion  a  new  trial  was  granted,  and  it 
was  held  that  he  could  uot  be  put  upon  a  second  trial  for  murder,  and 
that  the  court  should  have  so  instructed  the  jury. 

In  Hurt  y.  The  StaUy  25  Miss.  378,  the  accused  was  indicted  lor  mur- 
der, and  the  jury  found  him  guilty  of  manslaughter  in  the  third  degree. 
A  new  trial  was  refused,  and  on  error  the  judgment  was  reyersed,  and 
the  prisoner  discharged,  on  the  grounds  that  a  second  indictment  for  man- 
slaughter (the  first  being  bad)  was  barred  by  limitation,  and  that  the 
vertlict  of  manslaughter  on  the  first  indictment  was  an  acquittal  of  the 
charge  of  murder,  and  that  he  could  not  be  tried  again  for  that  offense. 

The  court  said  :  "  A  yerdict  of  a  jury  finding  a  party,  put  upon  his 
trial  for  murder,  guilty  of  manslaughter  in  the  third  degree,  must  of  ne> 
cessity  operate  as  an  acquittal  of  eyery  crime  of  a  higher  grade  of  which 
he  might  haye  been  conyicted  under  the  indictment  upon  which  the  issue 
was  made ;  otherwise,  the  party,  after  undergoing  the  sentence  of  man- 
slaughter, might  be  put  upon  his  trial  for  the  charge  of  murder,  which 
would  then  be  only  postponed,  and  not  decided  by  the  yerdict  of  man- 
slaughter. The  jury,  in  such  case,  render  two  yerdicts :  one  acquitting 
the  accused  of  the  higher  crime  charged  in  the  indictment,  the  other  find 
ing  him  guilty  of  an  inferior  crime.  They  must  first  determine  his  guih 
or  innocence  upon  the  charge  made  by  the  indictment,  before  proceeding 
CO  consider  whether  he  is  guilty  of  an  inferior  crime.  The  yerdict  of 
manslaughter  is  as  much  an  acquittal  of  the  charge  of  murder,  as  a  yer- 
dict pronouncing  his  entire  innocence  would  be,  for  the  effect  of  both 
is  to  exempt  him  from  the  penalty  of  the  law  for  such  crime." 

The  court' further  said :  <^  But  it  is  said  that  such  yerdict  only  operates 
as  an  acquittal  while  it  is  permitted  to  stand  as  part  of  the  action  of  the 
court  below,  and  as  it  has  been  set  aside  by  this  court  upon  the  prisoner's 
own  application,  the  cause  must  be  treated  in  all  respects  as  if  no  trial 
had  taken  place.  In  support  of  this  position,  authorities  haye  been  cited 
holding  that  when  the  judgment  upon  the  trial  for  murder  is  arrested, 
the  party  may  be  remanded  and  again  indicted  for  the  same  ofi!ense.  The 
authorities  doubtless  announce  the  law  correctly,  but  they  haye  no  ap* 
plication  to  the  question  under  consideration.  The  judgment  is  only 
arrested  in  any  case  where  the  yerdict  is  against  the  party.  He  would 
certainly  neyer  moye,  neither  would  the  court  for  a  moment  entertain 
such  motion  in  arrest  of  judgment,  when  the  yerdict  was  in  his  fayor, 
Hero  the  yerdict  of  the  jury  acquitted  the  party  of  the  crime  expressly 
diarged  in  the  indictment,  and  at  the  same  time  exempted  him  from  the 
penalty  of  the  law  for  its  supposed  conunission.     He  could  not  move  io 
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arrest  of  the  judgment  on  this  part  of  the  verdict,  because  the  judgment 
corresponding,  in  contemplation  of  law,  with  the  verdict  in  this  respect 
must  also  have  been  one  of  acquittal  of  the  charge  of  murder.  Whether 
this  judgment  was  in  fact  pronounced  by  the  court,  as  ought  to  be  the 
practice,  or  attached  by  mere  operation  of  law  to  the  verdict,  it  was 
bound  to  be  in  the  party's  favor,  and  it  could  not,  therefore,  be  arrested 
or  set  aside  on  his  motion." 

In  Brentum  et  aL  v.  The  People^  15  111.  512,  a  number  of  persons  were 
indicted  for  murder.  Four  of  them  were  tried  on  the  plea  of  not  guiltyt 
and  the  jury  found  three  of  them  guilty  of  murder,  and  the  fourth,  Ryan^ 
guilty  of  manslaughter  only.  The  defendants  moved  for  a  new  trial, 
which  was  granted.  They  were  tried  again  and  all  of  them  found  guilty 
of  murder  and  the  case  was  taken,  by  writ  of  error,  to  the  Supreme  Court 
of  Illinois.     After  deciding  other  questions  in  the  case,  the  court  said : 

^  Was  the  prisoner  Byan  properly  put  upon  his  trial  a  second  time  for 
the  murder  of  Story  ?  An  indictment  for  murder  embraces  the  charge  of 
manslaughter.  The  lesser  is  included  in  the  greater  accusation.  On 
such  an  indictment,  the  jury  may  find  the  prisoner  guilty  of  manslaughter. 
And  such  a  finding  amounts  to  an  acquittal  of  the  charge  of  murder.  The 
€nding  of  the  inferior  is  necessarily  a  discharge  of  the  superior  ofi^ense. 
Ryan  was  regularly  put  upon  his  trial  on  the  indictment,  and  was  found 
guilty  of  manslaughter.  In  contemplation  of  law,  the  jury  rendered  two 
verdicts  as  to  him  —  one  acquitting  him  of  the  murder  of  Story,  and  the 
other  convicting  him  of  the  manslaughter  of  Story.  He  was  thus  legally 
tried  for  the  offense  of  murder  and  acquitted.  It  is  perfectly  clear  that 
he  could  not  again  be  put  in  jeopardy  on  the  same  charge,  unless  that  4if> 
quittaJ  was  set  aside  at  his  instance.  A  verdict  either  of  acquittal  or  con« 
viction  is  a  bar  to  a  subsequent  prosecution  for  the  same  offense,  although 
no  judgment  has  been  entered  upon  it  Mount  v.  T*he  StcUe,  14  Ohio, 
295 ;  The  State  v.  NarveJl,  2  Yerg.  24 ;  Hurt  v.  The  State,  25  Miss. 
878.  It  does  not  appear  from  the  record  thai  Ryan  has  ever  waived  the 
benefit  of  the  verdict  of  acquittal.  It  is  true  that  he  united  with  the 
other  prisoners  in  asking  for  a  new  trial,  but  the  application  as  to  him 
must  be  regarded  as  extending  only  to  the  charge  upon  which  he  was 
convicted.  He  had  no  occasion  for  another  trial  except  as  to  the  charge 
of  manslaughter.  Being  legally  acquitted  of  the  charge  of  murder,  he 
sorely  did  not  desire  that  to  be  again  investigated.  It  is  not  to  be  pre- 
sumed that  he  would  voluntarily  place  himself  in  peril  upon  a  charge  on 
which  he  had  already  been  tried  and  acquitted.  Even  if  the  court,  upon 
his  motion,  could  open  the  whole  case,  the  record  does  not  show  that 
such  a  power  was  either  invoked  or  exercised.     The  application  for  a 
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new  trial  did  not  neoessarily  relate  to  the  charge  apon  which  he  was  ac- 
quitted. It  naturally  referred  to  the  chai^  on  which  he  was  convicted 
Nor  did  the  court,  in  terms,  set  aside  the  entire  finding  of  the  jury.  It 
simply  granted  the  prisoner  a  new  trial.  The  order  was  no  broader  than 
the  application.  There  were  two  distinct  findings  as  to  Ryan,  and,  there- 
fore,  there  was  not  the  least  necessity  for  disturbing  the  one  acquitting 
him  of  murder.  The  one  might  be  set  aside,  and  the  other  allowed  U> 
stand.  The  verdict  was  not  an  entire  thing  which  should  wholly  stand 
or  fall.  This  view  gives  full  effect  to  the  order  of  the  court  There 
was  still  a  charge  upon  which  Ryan  could  again  be  tried.  This  view  of 
the  question  is  sustained  by  adjudicated  cases,"  etc. 

The  court  cited,  with  approval,  Campbell  v.  7^0  StaUy  9  Yerg.  333, 
and  other  cases,  and  reversed  the  judgment  as  to  Ryan,  and  remanded 
the  cause  with  directions  that  he  be  tried  again  for  manslaughter,  and 
afiirmed  the  judgment  as  to  the  other  three  prisoners. 

This  case  was  approved  and  followed  in  Bamett  v.  77ie  People^  54  IlL 
325. 

In  Jones  et  aL  v.  77ie  State,  13  Texas,  168,  the  prisoners  were  indicted 
for  murder  in  the  first  degree ;  they  ware  tried  on  the  plea  of  not  guilty,, 
and  found  guilty,  by  the  jury,  of  murder  in  the  second  degree.  A  new 
trial  was  granted  on  their  motion,  and  they  were  tried  a  second  time  and 
convicted  of  murder  in  the  first  degree.  On  appeal  to  the  Supreme 
Court  of  Texas  the  judgment  was  reversed.  Mr.  Justice  Lipscomb,  who 
delivered  the  opinion  of  the  court,  after  examining  the  authorities,  sud : 
^'  The  result  of  our  investigation  is,  that  both  on  principle  and  the 
aifthority  of  adjudged  cases,  the  appellants,  after  having  been  acquitted 
of  murder  in  the  first  degree,  and  found  guilty  of  murder  in  the  second 
degree,  could  not  be  legally  tried  and  convicted  of  murder  in  the  first  de- 
gree, and  that  the  verdict  so  finding  them  cannot  stand  as  the  basis  of  * 
judgment  and  execution  thereon." 

In  The  State  v.  Ihoeed^j  11  Iowa,  351,  the  accused  was  indicted  for 
murder  in  the  second  degree,  and  found  guilty  of  manslaughter.  The 
judgment  was  reversed  on  appeal,  and  the  case  remanded  for  trial  again. 
On  the  second  trial,  the  court  refused  to  instruct  the  jury  that  he  bad 
once  been  acquitted  of  murder,  and  could  only  again  be  tried  for  man- 
slaughter. 

The  case  went  again  to  the  Supreme  Court,  and  in  a  very  able  review 
of  the  authorities  by  Mr.  Justice  Wright,  it  was  held,  that  the  verdict 
of  manslaughter,  on  the  first  trial,  was  an  aequittal  of  murder  in  the 
second  degree,  and  that  the  prisoner  could  not  again  be  pat  in  jeopardy 
for  that  offense.  The  court  said :  **  When  the  prisoner  moved  for  a  new 
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trial,  and  appealed  to  this  court,  he  sought  to  be  relieved  of  a  judgment 
against  him  for  manslaughter.  He  had  no  complaint  to  make  that  the 
jury  had  not  conricted  him  of  the  offense  of  murder.  If,  however,  he 
might  properly  be  subjected  to  a  second  trial  for  murder,  then  he  is  com- 
nelled  to  submit  to  a  verdict  which  he  may  deem  ever  so  erroneous,  lest 
by  disturbing  it,  when  insisting  on  his  legal  rights,  he  may  place  himself 
again  in  jeopardy.  When  a  jury  has  once  returned  a  verdict  of  guilty  as 
to  the  lower  offense,  the  prisoner  should  not,  in  our  opinion,  be  placed 
in  a  position  of  additional  hazard  by  attempting  to  be  relieved  of  the 
erroneous  judgment.  It  is  settled  upon  authority  that  if  he  obtains  a  new 
trial,  he  may  be  again  tried  for  the  offense  of  which  he  was  convicted. 
It  is  a  very  different  tiling,  however,  when  it  is  sought  to  try  him  for  an 
offense  of  which  he  was  not  convicted,  and  which  was  not,  necessarily, 
in  the  verdict  of  guilty." 

In  The  State  v.  Ross^  29  Mo.  82,  Ross  was  indicted  by  a  single  count 
for  murder  in  the  first  degree,  tried  on  the  plea  of  not  guilty,  and  verdict 
of  guilty  of  murder  in  the  second  degree.  On  an  appeal  to  the  Supreme 
Court  of  Missouri,  the  judgment  was  reversed,  and  the  cause  remanded 
for  a  new  trial.  Ross  filed  a  plea,  setting  up  the  former  implied  acquit- 
tal of  murder  in  the  first  degree  as  a  bar  to  any  further  prosecution  for 
that  grade  of  offense.  A  demurrer  was  sustained  to  the  plea,  and  on  a 
second  appeal,  the  Supreme  Court  held,  in  a  well-considered  opinion,  re- 
viewing the  authorities  (Soott,  J.,  dissenting),  that  the  verdict  of  mur- 
der in  the  second  degree  was  an  acquittal  of  murder  in  the  first  degree, 
and  that  the  accused  could  not  be  tried  again  for  that  grade  of  offense. 
See,  also,  State  v.  BaU,  27  Mo.  827  ;  1  Bishop's  Cr.  Law,  §  676. 

In  Jordan  v.  TJte  StcUe,  22  6a.  558,  the  prisoner  was  indicted  for 
murder,  and  the  jury  found  him  guilty  of  manslaughter,  and  the  court 
held  that  the  verdict  was  an  acquittal  of  murder,  and  that  a  new  trial 
could  not  be  granted  so  as  to  subject  him  to  a  second  trial  for  murder. 

In  State  v.  Lesting^  16  Minn.  75,  the  indictment  was  for  murder  in 
the  first  degree,  and  contained  a  single  count.  On  a  plea  of  not  guilty, 
the  defendant  was  tried  and  convicted  of  murder  in  the  second  degreo  ; 
and  the  court  held  that  the  verdict  was  equivalent  to  an  express  acquit- 
tal of  murder  in  the  first  degree,  and  a  bar  to  any  subsequent  prosecu- 
tion against  him  for  that  grade  of  offense. 

In  Guenther  v.  7!^  People,  24  N.  T.  100,  the  indictment  contained 

nine  counts  for  embezzlement,  and  others  for  larceny,  and  the  verdict 

was  guilty  of  embezzlement,  which  was  held  to  be  equivalent  to  an  ao* 

quittal  of  the  larcenies  charged,  and  a  bar  to  any  subseciuent  prosecn* 

tion.  The  court  said :  "  If  the  jury  find  the  prisoner  guilty  on  one  coun^ 
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ami  a&y  nothing  in  their  verdict  conoerning  the  other  oounU,  it  will  be 
eqniyalent  to  a  verdict  of  not  guilty  on  such  counts."  See,  also,  to  the 
same  effect,  WeinzarpJUn  y.  The  SkaUy  7  Blackf.  186. 

So,  in  Oem  v.  The  State,  42  Ind.  420;  S.  C,  IS  Am.  Bep.  869,  held, 
that  if,  upon  an  indictment  for  murder  in  the  first  degree,  the  defendant 
is  found  guilty  of  an  inferior  grade  of  homicide,  without  saying  any  thing 
as  to  the  higher  grade,  the  finding  is,  by  implication,  an  acquittal  of  the 
higher  grade. 

In  Morris  y.  The  State,  1  Blackf.  37,  Mr.  Justice  Holman  incident- 
ally assumed  it  to  be  a  general  rule,  that  he  who  desires  a  new  trial, 
must  receive  it  as  to  the  whole  case ;  and  in  the  {71  S,  v.  Harding  et  al,, 
1  Wall.  Jr.  C.  C.  147,  Mr.  Justice  Gbbbb  cautioned  the  prisoners,  who 
had  been  acquitted  of  the  higher  and  convicted  of  the  lower  offense, 
that  if  they  insisted  on  a  new  trial,  he  would  grant  it  upon  the  whole  in- 
dictment, and  their  lives  might  become,  on  a  second  trial,  forfeit  to  the 
law ;  but  whilst  such  expressions  of  these  learned  judges  are  entitled  to 
raspect,  they  have  not  been  treated,  in  the  oases  which  we  have  cited, 
as  adjudications  of  the  question  we  are  considering. 

Mr.  Bishop  says  :  "  The  waiving  of  a  constitutional  right,  implied  in 
the  making  of  an  application  for  a  new  trial,  is  not  construed  to  extend 
beyond  the  precise  thing  concerning  which  the  relief  is  sought.  If, 
therefore,  the  verdict  finds  a  prisoner  guilty  of  part  of  the  charge  against 
him,  and  not  guilty  of  another  part,  as,  for  example,  guilty  on  one  count 
of  the  indictment,  and  not  guilty  on  another ;  or  there  being  one  count, 
guilty  of  manslaughter,  and  not  guilty  of  murder ;  and  a  new  trial  is 
granted  him  —  he  cannot  be  convicted  on  the  second  trial,  of  the  matter 
of  which  he  was  acquitted  on  the  first"  1  Bishop's  Cr.  Law  (4th  ed.), 
8  849. 

The  State  v.  Martin,  30  Wis.  216;  11  Am.  Rep.  567,  is  very  similar 
in  its  main  features  to  the  one  now  before  us.  Martin  was  indicted  for 
murder,  tried  upon  the  plea  of  not  guilty,  and  found  by  the  jury  not 
guilty  of  murder,  but  guilty  of  manslaughter  in  the  second  degree.  He 
moved  the  court  to  set  aside  the  verdict,  and  grant  him  a  new  trial,  on 
the  ground  that  one  of  the  jurors  was  not  impartial.  The  motion  was 
granted,  and  on  the  second  trial  the  jury  found  him  guilty  of  murder  in 
the  first  degree,  the  court  having  instructed  them  that  they  might  so 
find  if  the  evidence  warranted  such  a  verdict.  The  case  went  before 
the  Supreme  Court  of  Wisconsin  on  questions  of  law,  which  arose  on  the 
trial,  and  among  them  the  one  now  before  us.  The  court  said :  "  The 
doctrine  is  well  settled  in  this  State  that  courts  have  the  power  to  grant 
a  new  trial  after  conviction,  for  a  good  cause,  upon  the  applMsation  of 
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the  defendant,  and  that  no  principle  of  the  Constitution  or  the  common 
law  which  is  essential  to  the  protection  of  the  rights  of  the  indiyidnal  is 
violated  thereby.  The  general  rule  is  that  one  trial  and  verdict  protect 
the  defendant  against  any  subsequent  accusation  whether  the  verdict  be 
for  or  against  him,  and  whether  the  court  is  satisfied  with  the  verdict  or 
not.  But  a  person  already  convicted  may  waive  the  constitutional  pro- 
tection against  a  second  prosecution  and  ask  for  a  new  trial  to  relieve 
himself  from  the  jeopardy  he  is  already. in.  And  when  he  does  so,  what 
ought  to  be  considered  the  extent  of  his  application  ?  Is  it  to  expose 
himself  to  the  possible  conviction  of  a  charge  of  which  he  has  been  ac- 
quitted, or  is  it  to  relieve  himself  of  the  one  of  which  he  has  been  con- 
victed ?  It  would  seem  that  a  bare  statement  of  the  proposition  was 
sufficient  to  furnish  the  proper  answer.  It  is  not  in  accordance  with  the 
principles  of  human  conduct  for  a  person  to  ask  a  further  trial  of  a 
charge  of  which  he  has  already  been  found  guiltless  by  the  verdict  of  a 
jury.  But  he  seeks  deliverance  from  one  of  which  he  has  been  con- 
victed, and  hence  he  asks  that  he  may  again  be  put  upon  trial  for  this 
charge.  In  this  case  the  defendant  was  expressly  acquitted  of  the  charge 
of  murder  upon  the  first  trial,  and  convicted  of  a  lower  crime.  He  asked 
for  and  obtained  a  new  trial.  A  new  trial  for  what  ?  Of  the  charge  of 
which  he  had  been  convicted,  or  the  one  of  which  he  had  been  ac- 
quitted ?  Is  it  reasonable  to  suppose  that  the  defendant  asked  for  an- 
other trial  in  order  to  determine  whether  he  had  committed  the  crime 
of  murder,  or  was  it  merely  to  determine  whether  he  was  guOty  of  man- 
slaughter in  the  second  degree  of  which  he  stood  convicted  ?  The  an- 
swer would  seem  to  be  plain  upon  principle  that  it  was  the  latter  charge 
alone  that  he  asked  to  have  retried  and  that  his  application  for  a  new 
trial  should  be  held  to  apply  to  this,  and  not  to  the  other  crime  of  which 
he  was  acquitted.  And  this  is  in  accordance  with  the  great  weight  of 
judicial  opinion  upon  this  subject.'' 

The  court  held  that  the  prisoner  was  illegally  convicted  for  murder  on 
the  second  trial.  That,  on  the  second  trial,  the  inquiry  of  the  jury  should 
have  been  confined  to  the  crime  of  which  he  had  been  convicted  on  the 
first  trial. 

It  is  our  opinion,  upon  principle  and  the  great  current  of  adjudica- 
tions, that  the  verdict  of  murder  in  the  second  degree,  rendered  by  the 
jury  on  the  first  trial,  was  equivalent  to  an  acquittal  of  the  appellant  of 
murder  in  the  first  degree  and  a  bar  to  a  second  trial  for  that  grade  of 
offense. 

There  is  a  Code  provision  as  follows :  '^  The  granting  of  a  new  trial 
places  the  parties  in  the  same  position  as  if  no  trial  had  been  had.     All 
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the  testimonj  must  be  prodaoed  anew  and  the  former  Terdict  cannot  be 
used  or  referred  to  in  evidence  or  argument.'^    Gantt's  Dig.,  {  1972. 

No  donbt  that  the  granting  of  a  new  trial  upon  the  application  of  the 
accused,  on  an  offense  of  which  he  is  convicted,  places  him  in  the  same 
position  as  if  no  trial  had  been  had,  but  if  the  oection  of  the  Code  above 
quoted  meant  to  go  further  and  provide  that  where  the  indictment 
charges  several  offenses  or  grades  of  offense,  and  on  the  first  trial  the 
accused  is  convicted  of  one  offeqse  or  grade  of  offense,  and  acquitted  of 
another,  the  granting  of  a  new  trial  places  him  in  the  same  position  as 
to  the  offense  or  grade  of  offense  of  which  he  was  acquitted  as  if  no  trial 
had  been  had,  it  is  in  confiict  with  the  danse  of  the  9th  section  of  the 
bill  of  rights  of  the  Constitution  of  1868,  which  declares  that,  '<  No  per- 
son after  having  been  once  acquitted  by  a  jury  for  the  same  offense 
shall  be  again  put  in  jeopardy  of  life  or  liberty,"  and  the  secUon  of  the 
Code  must  be  construed  and  administered  by  this  paramount  constitu- 
tional limitation. 

There  is  a  similar  statute  in  Kansas,  and  in  The  SuUe  v.  MeOord,  8 
Kan.  232  ;  S.  C,  12  Am.  Bep.  469,  the  defendant  was  tried  for  murder 
and  convicted  of  manslaughter,  and  upon  his  motion,  a  new  trial  was 
granted  and  the  court  again  held  tliat  he  was  to  be  tried  for  murder,  as 
if  no  former  trial  had  been  had.  The  court  said  that  the  granting  of  a 
new  trial  was  a  legislative  privilege  awarded  the  accused,  and  he  must 
take  it  on  such  terms  as  the  legislature  had  thought  proper  to  prescribe. 
This  case  is  reported  in  1  Green.  Criminal  Law  Reports,  406 ;  and  is 
disapproved  in  a  note  by  the  author  as  contrary  to  principle,  etc. 

There  is  also  a  similar  statute  in  California,  and  in  The  PeapU  v* 
Oilmare,  4  Cal.  876,*  it  was  construed  and  held  not  to  affect  the  consti- 
tutional protection  of  the  accused  against  a  second  trial  for  an  offense  of 
which  he  had  been  acquitted.  The  prisoner  was  indicted  for  murder, 
convicted  of  manslaughter  and  a  new  trial  granted.  The  court  held  that, 
notwithstanding  this  statute,  he  could  not  again  be  put  upon  trial  for 
murder. 

The  judgment  must  be  reversed  and  the  cause  remanded  with  instruo* 
tions  to  the  court  below  to  grant  the  appellant  a  new  trial,  and  that  he 
be  tried  as  if  indicted  for  murder  in  the  second  degree. 

*  Given  in  fall  in  note  to  StaUy,  MeOord,  12  Am.  Bap.  46B, 
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Sur&tif  —  diicharge  <if<me  wrety  5y  operaUon  qflam. 

One  of  seyeiml  toretiM  for  a  debt  notified  the  creditor  apon  the  matority  of  the  debt,  to 
sae  the  prindpel  debfeorB  within  thirty  days,  which  he  failed  to  do,  whereby,  by 
slatate,  the  surety  was  discharged.  Held,  that  his  oo-snretiee  who  hadghren  no 
aotioe  remained  liable. 

ACTION  against  the  tareties  on  a  promiasorj  note*     The  opinion 
states  the  case. 

Cflark  4r  WiOianUy  for  appellant. 
U*  M.  JRo$ej  centra. 

Walker,  J.  Wilson  loaned  to  Van  Horn  $8,000,  the  money  of  hit 
ward,  Wallace,  and  took  Van  Horn's  note  for  the  pa3naient,  with  Gregg, 
Tebbetts  and  nine  others  as  sureties.  The  note  was  dated  D  ecember  5 
1857,  due  one  year  after.  Soon  after  the  note  had  been  executed,  at  the 
instance  of  the  sureties  and  to  indemnify  them  from  loss  by  reason  of 
Iheir  suretyship.  Van  Horn  conveyed  by  deed  of  trust  real  estate  ample 
in  value  to  pay  the  debt,  to  a  trustee,  with  power  to  sell  the  property 
aJter  twenty  days'  notice  for  cash,  and  to  paj^  the  debt,  should  Van  Horn 
fail  to  pay  the  same  when  due.  A  short  time  after  the  note  became  due 
and  without  sale  under  the  deed  of  trust,  Gregg,  one  of  the  sureties,  gave 
Wilson  notice  to  sue  within  thirty  days.  Wilson  failed  to  bring  suit  as 
required  by  statute.  No  steps  were  taken  by  the  sureties  to  have  the 
property  sold  under  the  deed  of  trust  for  some  eight  years.  In  the  mean- 
time,  the  buildings  on  the  lots,  which  constituted  the  chief  value  of  the 
property,  were  destroyed  by  fire.  The  property,  when  sold,  brought 
$800,  which  sum  was  credited  on  the  note. 

Wilson  brought  suit  against  Tebbetts,  who  pleaded  the  discharge  of 
Gregg  in  bar.  The  case  was  submitted  to  the  court  sitting  as  a  jury  upon 
ihe  above  agreed  state  of  facts. 

The  plaintiff  asked  the  court  to  declare  the  law  applicable  to  the  state 
of  case  to  be : 

1.  That  a  notice  to  sue  given  by  one  of  the  joint  sureties  to  the  note 
sued  on,  and  the  discharge  of  such  surety  by  reason  of  a  failure  to  com- 
ply with  such  notice,  does  not  discharge  the  other  sureties  to  the  note. 

2.  That  where  sureties  to  a  note  or  bond  procure  a  mortgage  or  deed 
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of  trust  to  be  executed  by  tbe  principal  upon  property  ample  in  value  to 
pay  the  debt,  indemnifying  such  sureties  against  loss  by  reason  of  such 
suretyship  they  cannot,  while  such  deed  of  trust  remains  in  force,  dis- 
charge themselves  from  their  obligations  as  sureties  by  giving  notice  to 
the  creditor  to  sue. 

The  court  refused  to  declare  such  to  be  the  law,  and  rendered  judg- 
ment for  the  defendant,  from  which  plaintiff  appealed. 

Prior  to  the  statute  (Gould's  Dig.  157,)  mere  delay  or  neglect  on  the 
part  of  the  creditor  to  sue  would  not  discharge  the  surety  from  liability 
to  pay,  even  though  by  such  delay  the  principal  debtor  should  become  in« 
solvent.  The  appropriate  remedy  of  the  surety  was  in  equity,  where  he 
might,  by  paying  the  debt,  or  under  strong  equitable  grounds,  become  so 
far  subrogated  to  the  rights  of  the  creditor  as  to  take  his  recourse  agamst 
the  principal  for  his  own  protection. 

Hie  statute,  ch.  157,  sec.  1,  provides  that  *'  any  person  bound  as  security 
for  another  in  any  bond,  bill  or  note  for  the  payment  of  money,  or  the 
delivery  of  property,  may  at  any  time  after  such  action  has  accrued 
thereon,  by  notice  in  writing,  require  the  person  having  such  right  of 
action  forthwith  to  commence  suit  against  the  principal  debtor  and  the 
other  party  liable.  Sec.  2.  If  such  suit  is  not  commenced  within  thirty 
days  i^ter  service  of  notice,  etc,  such  surety  shall  be  exonerated  from 
liability  to  the  person  notified." 

The  suit  in  this  instance  is  at  law,  but  whether  at  law  or  in  equity,  the 
rights  of  the  sureties  are  equitable  and  are  to  be  determined  on  equitable 
principles.     Hempitead  v.  Watkins^  6  Ark.  817. 

In  all  that  regards  the  creditor,  both  the  principal  and  the  surety  are 
primarily  and  equitably  bound  to  fulfill  the  contract.  But  as  between 
themselves,  the  whole  duty  of  performance  rests,  in  contemplation  of 
equity,  on  the  principal. 

The  office  of  the  statute  is  to  impose  a  duty  on  the  credit6r  to  come  to 
the  relief  of  the  surety  in  case  of  apprehended  danger  of  liability,  by 
reason  of  the  inability  of  the  principal  creditor  to  pay.  It  confers  a 
privilege  upon  the  surety  to  be  thus  released  from  his  suretyships  and  as 
a  consequence  of  neglect  of  the  creditor  to  sue,  the  loss  of  his  remedy 
against  such  surety.  We  have  repeatedly  held  that  the  surety  who  gives 
such  notice  is  discharged  from  the  payment  of  the  debt^  unless  suit  Is 
brought  within  the  time  prescribed  by  the  statute. 

The  question  now  to  be  considered  is,  does  the  discharge  of  one  of  tht 
sureties  who  gives  the  required  notice,  also  discharge  those  who  have  not 
given  notice? 

The  counsel  for  Tebbetts  contend  that  such  is  the  effect  of  the  dii 
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of  one  cnrety  who  has  given  notioe,  upon  the  liabilities  of  the  co- 
sureties who  foiled  to  do  so,  and  to  sustain  them  in  this  position,  hare 
cited  several  adjudicated  cases.  That  most  strongly  in  point,  and  which 
would  seem  most  fully  to  sustain  them,  is  the  case  of  Wright^  Adm*t\  v. 
Stoddon,  5  Leigh,  153. 

Under  a  statute  of  Virginia,  substantially  like  our  own,  three  out  of 
four  sureties  gave  notioe  to  the  creditor  to  sue ;  suit  was  brought  upon 
the  bond  and  the  three  were  discharged.  Suit  was  then  brought  against 
the  estate  of  Wright,  the  surety*  who  had  not  given  notice. 

When  considering  the  case  thus  presented,  Carr,  J.,  said :  ^  In  this 
case  the  creditor  was  required  to  sue  by  three  of  the  sureties,  and  delayed 
to  do  so  for  an  unreasonable  time,  in  consequence  of  which  delay  the 
three  sureties  who  joined  in  the  requisition  have  been  discharged  by  a 
judgment  from  all  liability.  It  is  contended  that  this  does  not  discharge 
the  defendant,  because  his  intestate  did  not  join  in  the  requisition  to  sue. 
If  we  take  the  statute  literally,  it  would  seem  to  require  that  when  there 
were  more  sureties  than  one,  all  shall  join  in  the  requisition,  for  the 
words  are :  ^  Where  any  person  or  persons  are  the  surety  or  sureties  in 
a  bond,  etc.,  it  shall  be  lawful  for  such  surety  or  sureties  to  give  notice, 
etc'  Tet  this  construction  would  in  a  great  measure  defeat  the  remedy, 
as  it  would  put  it  out  of  the  power  of  one,  where  there  are  many  sureties, 
to  prevent  the  notice  by  refusing  to  join. 

^  If  we  look  at  the  reason  and  object  of  the  law,  it  would  seem  that  a 
notice  to  sue  by  a  part  of  the  sureties  would  be  as  effectual  as  one  given 
by  them  all  *  *  *  .  Again,  we  know  that  there  is  a  principle  of  the 
common  law  attaching  to  all  joint  obligations,  by  which  a  discharge  of 
one  obligor  is  a  discharge  of  all." 

It  is  upon  this  construction  of  the  statute  and  upon  the  announcement 
of  a  common-law  principle  with  regard  to  joint  obligations,  which  can 
have  no  application  in  this  case,  because  we  have  a  statute  which  makes 
all  contracts  joint  and  several,  that  the  court  in  tiiat  case  held  a  notice  by 
one  surety  who  gave  notice,  to  be  a  discharge  of  alL 

With  due  respect  for  tiie  conclusions  which  the  court  seemed  to  have 
reached,  we  think  that  neither  the  intent  of  the  legislature  nor  the  la&r 
guage  of  the  statute  sustains  the  court  in  its  decision.  Certainly  it  would 
not  be  a  fair  construction  of  a  statute  sudi  as  ours,  whidi  says :  <^  Any  pei^ 
son  bound  as  security,  etc.,  may  by  notice  require  suit  to  be  oonmienoed, 
•cc,  and  that  if  suit  is  not  brought,  such  security  shall  be  exonerated." 

Thus  we  see  the  right  is  given  to  ''  any  surety  to  give  notice  to  sue,** 
and  if  suit  is  not  brought,  it  discharges  the  surety  who  gives  it.  By  the 
first  section  the  right  to  give  such  notice  is  given  to  any  person  bound  as 
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surety,  and  it  dearly  gives  the  right  to  give  notice  to  one  or  more  who 
may  feel  themselves  insecure  by  reason  of  the  failing  drcumstauces  of  the 
principal  debtor,  whilst  the  right  to  be  discharged  is  clearly  limited  to 
such  surety  as  has  given  the  notice.  Thus  considering  this  decision  and 
the  course  of  reasoning  upon  which  it  was  reached,  we  can  give  it  no 
controlling  influence  in  the  consideration  of  the  case  before  us. 

The  People  v.  Buster^  11  Cal.  215,  has  also  been  cited  by  counsel  for 
defendant  as  sustaining  their  position ;  and  although  the  question  in  that 
case  arose  upon  the  effect  of  notice  by  one  upon  the  liabilities  of  others 
who  failed  to  give  notice,  the  grounds  upon  which  the  court  held  that 
the  discharge  of  one  surety  upon  notice  was  also  a  discharge  for  his 
co-sureties  were,  that  the  obligation  was  joint,  not  joint  and  several. 

In  the  case  of  Letcher^  AdmCr^  v.  Jan<f#,  3  Dana,  160,  one  surety  sued 
another  surety  for  the  recovery  of  one-half  of  the  sum  which  he  as  surety 
had  been  compelled  to  pay  to  the  creditor.  The  intestate  of  the  defend- 
ant had  given  notice  to  sue  under  the  provisions  of  a  statute  mudi  like 
our  own.  The  surety  who  gave  the  notice  was  held  to  be  discharged 
from  contributing  to  the  payment  of  money  which  the  co-surety,  who  gave 
no  notice,  had  paid.  This  case  but  accords  with  our  former  decbions  as 
to  the  discharge  of  the  party  giving  the  notice,  and  so  far  from  being 
an  authority  in  support  of  the  defense,  is  fully  in  support  of  our  construc- 
tion of  the  statute  in  this  case.  Chief  Justice  Robinson  sai4 :  ^  If 
Letcher  was  exonerated  from  all  liability  to  the  obligee,  we  cannot  per- 
ceive any  reason  for  presuming  that  he  was  responsible  to  Yantis,  who 
elected  to  remain  bound  for  the  debt ; ''  and  so  we  may  with  like  pro- 
priety say,  if  Gregg  is  exonerated  by  reason  of  hb  notice  to  Wilson  to 
sue,  no  good  reason  is  perceived  why  Tebbetts,  who  had  an  equal  right 
to  ^ve  the  notice  that  Gregg  had,  but  failed  to  do  so  —  elected  to  remain 
bound  (for  that  is  the  legal  effect  of  his  act),  should  also  be  dbcharged. 

We  have  examined  with  some  care  the  other  authorities  referred  to  by 
counsel,  and  find  that  they  have  no  such  application  to  the  question  at 
issue  as  to  require  particular  notice. 

Giving  to  the  numerous  authorities  cited  their  full  force,  and  that  they 
clearly  show  that  a  change  in  the  terms  of  the  contract  without  the  con- 
sent of  the  obligors  is  a  discharge  to  all  of  them,  still  it  is  equally  dear 
Uiat  this  change  or  alteration  must  be  effected  by  the  act  of  the  obligee 
or  creditor,  and  not  by  mere  operation  of  law ;  as  for  instance,  where 
one  of  several  obligors  is  discharged  in  bankruptcy,  or  where  under  the 
statute  the  creditor  is,  after  notice,  required  to  present  his  daim  for  al- 
lowance against  an  estate  within  a  given  time  and  fails  to  do  so ;  in 
these  and  all  like  cases  the  discharge  is  said  to  be  by  operation  of  law. 
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Thus  Id  the  case  of  McBroom  ei  al.  ▼.  27ie  Governor  et  aL,  6  Port. 
32,  the  facts  were  that  McBroom  executed  a  bond  .with  security,  to  the 
State  of  Alabama,  for  the  discharge  of  his  officia  duties.  McBroom 
died ;  adminiscration  was  had  upon  his  estate,  aud  notice  given  to  all  per- 
fouB  who  held  claims  against  said  estate  to  present  tliem  within  a  given 
time  or  they  would  be  barred.  The  obligee  failed  to  present  the  daim 
within  the  time  prescribed  by  the  statute.  Suit  was  brought  against  the 
securities,  and  their  defense  was,  that  as  the  obligee  had '  neglected  to 
present  the  claim  within  the  time  prescribed  by  the  statute,  the  right  of 
action  was  barred  by  the  statute  of  Don-daim  as  to  the  principal,  and  be- 
cause the  creditor  had  by  his  neglect  discharged  the  estate  of  the  prin- 
eipal  from  liability,  they,  as  sureties,  were  also  discharged. 

GoLTHWAiT,  J.,  upon  this  state  of  case,  said:  ''The  general  rule  with- 
out doubt  b,  that  the  extinction  of  the  liability  of  the  prindpal  debtor  is 
also  an  extinction  of  the  liability  of  the  surety.  But  an  exception  ob- 
tains when  the  extinction  is  caused  by  operation  of  law.  *  *  *  In 
the  case  under  consideration,  no  act  is  alleged  to  have  been  done  by  the 
creditor  which  has  affected  the  subject-matter  of  the  contract,  or  which 
has  changed  the  situation  of  the  parties  ;  he  is  charged  alone  with  having 
becQ  passive,  and  with  an  omission  by  reason  of  which  it  is  said  this 
right  is  extinguished  as  to  all  the  obligors.  *  *  *  If ,  in  consequence 
of  tiie  delay  of  the  creditor  to  pursue  his  remedy  against  the  estate  of  the 
prindpa)  debtor,  a  loss  has  accrued,  it  is  not  perceived  how  this  drcum- 
stance,  of  itself,  should  destroy  the  obligation  of  the  surety  any  mcM'e  than 
in  any  other  case  where  loss  is  the  consequence  of  delay  of  the  creditor." 

In  Routon't  AdaCr  v.  Zooy,  17  Mo.  399,  the  facts  were  that  Todd  as 
prindpal,  and  Hall  and  Lacy  as  sureties,  executed  their  note  to  Ronton. 
Hall,  one  of  the  sureties,  died,  and  the  administrator  of  his  estate  served 
notice  on  Ronton,  the  creditor,  requiring  him  to  bring  suit  under  a  statute 
aimilar  in  its  provisions  to  our  own.  Ronton  failed  to  sue,  and  died. 
Todd,  the  principal,  also  died,  and  his  estate  proved  to  be  insolvent. 
Lacy,  the  surviving  surety,  who  failed  to  give  notice  to  sue,  was  sued 
opon  the  note  and  pleaded  the  discharge  of  his  co-surety  Hall,  as  a  dis- 
charge of  himself  also. 

In  regard  to  which,  Scott,  J.,  who  delivered  the  opinion  of  the  court, 
said :  "  The  only  question  in  the  case  which  is  attended  with  any  dif- 
ficulty is  whether  one  surety  can  avail  himself  of  a  notice  given  by  hit 
co-surety,  or  whether  if  the  creditor,  after  a  notice  from  one  surety, 
n^lects  to  sue  as  required  by  law,  he  will  lose  his  recourse  against  all  of 
the  lureties  where  there  are  more  than  one.  There  may  be  cases  where 
such  a  construction  of  the  statute  would  be  manifestly  unjust.  If  the 
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co-surety  should  be  consulted,  and  not  wishing  to  be  sued,  should  refuse 
to  jom  in  the  ootice,  he  would  scarcely  be  entitled  to  any  benefit  from  it. 
On  the  other  hand,  to  maintain  that  the  failure  of  the  principal  to  sue 
when  required  could  not  be  taken  advantage  of  so  as  to  prevent  his  be- 
coming liable  for  the  entire  debt,  in  cases  where  he  had  no  notice,  would 
operate  to  increase  his  responsibility  and  vary  his  undertaking  without 
his  knowledge  or  consent.  *  *  *  The  surety  must  look  after  his 
principal.  He  knows  that  he  is  bound.  He  had  a  right  to  give  the 
notice  to  sue ;  from  his  neglect  to  do  so,  the  creditor  may  presume  that 
be  IS  content  to  remain  bound.  If  the  liability  is  not  increased ;  if  his 
contract  is  not  affected  to  his  prejudice  by  any  act  of  the  creditor,  he  has 
no  cause  to  complain  of  the  failure  to  bring  suit.  While  the  law  will  not 
permit  the  creditor  to  injure  a  surety  by  his  conduct  or  neglect,  yet  his 
obligation  will  not  be  so  relaxed  as  to  make  it  more  a  snare  than  the 
guaranty  for  the  payment  of  a  debt. 

As  this  question  is  for  the  first  time  brought  before  us  for  oonsidera> 
tion,  we  have  indulged  in  making  unusually  full  extracts  from  the  several 
decisions  which  have  been  cited  by  the  counsel  on  both  sides,  as  well  as 
others  to  whidi  we  have  had  access,  and  the  result  has  led  to  the  conclu- 
sion that,  under  a  fair  and  just  construction  of  our  statute,  any  one  or 
more  of  the  sureties  bound  in  a  bond,  bill  or  note  with  their  principal, 
may  at  any  time  after  the  debt  becomes  due,  either  jointly  or  severally, 
give  to  the  obligee  or  creditor  notice,  as  prescribed  in  the  1st  sec.  of  di. 
157,  Gould's  Dig. ;  and  that  the  discharge  provided  for  in  the  2d  sec  of 
that  chapter  is  only  a  release  to  the  party  or  parties  who  give  such 
notice,  and  that  the  court  erred  in  refusing  to  give  the  first  instruction 
asked  by  plaintiff. 

[The  remainder  of  the  opinion  b  not  of  general  importanoe.] 


Appbbson,  appellant,  v.  Moobb. 

(30  Aik.66.) 

Mcriffoge^  onpropertif  not  In  etw— Mm  in  sguMjir. 

Where  a  mortiBge  is  executed  on  an  nnplanted  crop,  a  lien  attaches  in  equity,  as 
as  the  subject  of  the  mortgage  comes  into  existence,  and  in  a  proceeding  to  jgrsdoes 
wiU  be  enforced  agidnst  the  mortgagor  and  those  holdint  ander  hia  wllh  laootA 
notice. 
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T>ILL  in  equity  to  enforce  a  lien. 
AdanUf  for  appellmt. 
John  J,  BameTf  eaiUra. 

English,  C.  J.  The  matorial  facto  of  tbu  case  as  stated  by  the 
judge  were  as  follows :  Wm.  McLain,  a  tenant  on  the  Higgins  planta- 
tion in  Phillips  county,  being  indebted  to  Apperson  &  Co.,  merchanto 
of  Memphis,  in  about  the  som  of  $1,000  for  money  and  supplies  pre- 
▼iously  furnished,  and  desiring  to  secure  to  them  that  sum,  and  to 
procure  from  them  further  advances,  on  the  1st  of  March,  1872,  ex- 
ecuted a  deed  of  trust,  by  which  he  conveyed  to  James  D.  Quigley,  as 
trustee,  two  mules,  one  gray  mare,  six  head  of  cattle,  one  wagon,  farm- 
ing implements,  gear,  etc,  then  on  the  Higgins  place,  worked  and  cul- 
tivated by  him  (McLain)  together  with  all  the  entire  crop  of  cotton  as 
raised  and  produced,  planted  or  to  be  planted  upon  the  above-described 
plantation,  being  in  Phillips  county,  about  ten  miles  southwest  from 
Helena,  etc.  To  be  void  on  condition  that  McLain  should  pay  to  Apper- 
son &  Co.,  on  or  before  the  Ist  of  December,  1872,  his  then  indebted- 
ness, and  also  for  sndi  future  advances  in  money  or  supplies  as  they 
might  make  to  him  during  the  year,  to  enable  him  to  raise  a  crop,  ete. 
A  power  of  sale  was  given  to  the  trustee  on  default  of  payment,  and  it 
was  provided  in  the  deed  that  the  crop  of  cotton,  as  fast  as  the  same 
should  be  picked,  ginned  and  pressed,  should  be  shipped  to  Apperson  db 
Co.,  as  commission  merchanto,  to  be  by  them  sold  and  the  proceeds  ap- 
plied to  the  payment  of  the  debt  secured  by  the  trust ;  and  on  any  at- 
tempt of  McLain  to  divert  the  cotton  from  such  shipment,  eto.,  the 
trustee  was  empowered  to  take  possession  of  the  cotton,  eto.,  and  dis- 
pose of  the  same  as  provided  in  the  deed.  The  deed  was  acknowledged 
on  the  27  th,  and  filed  for  registration  in  the  recorder's  office  of  Phillips 
county,  on  the  29th  of  March,  1872,  and  duly  recorded. 

Aftor  the  execution  of  the  deed,  Apperson  &  Co.  made  advances  to 
McLain  of  money  and  supplies,  under  ito  provisions,  and  among  the  ad- 
vances made  was  $600  to  Higgins  for  rent  of  the  place,  on  which  the 
crop  was  made,  for  1872.  McLain  made  a  crop,  and  on  the  12th  of 
January,  1878,  sold  four  bales  of  the  cotton  made  on  the  Higgins  place, 
of  the  crop  of  1872,  intonded  to  be  covered  by  the  trust  deed,  to  W.  £. 
&  L.  C.  Moore,  of  Helena,  who  purchased  them  on  the  market.  The 
main  object  of  the  bill  in  this  case,  filed  by  Apperson  &  Co.,  was  to  en- 
force their  Hen  upon  the  cottoA  or  ito  proceeds,  purchased  by  the  Moores 
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oi  McLain.  On  the  final  hearing,  the  court  below  decided  that  the  deed 
•of  trust  was  not  a  lien  on  the  cotton  raised  by  McLain  on  :he  Higgins 
place  during  the  year  1872,  because  the  crop  was  not  in  esse  at  the  time 
of  the  execution  of  the  deed,  etc,  and  dismissed  the  bill  for  want  of 
•equity.  Apperson  A  Co.  appealed.  The  decree  recites  that  the  cotton 
was  planted  after  the  execution  of  the  trust  deed,  and  from  its  date,  first 
of  March,  we  suppose  that  to  be  true.  It  may  be  assumed,  therefore, 
that  the  crop  was  not  in  existence  when  the  deed  was  made.  It  was  to 
be  produced  during  the  reoudnder  of  the  year  on  the  particular  planta- 
iion  described  in  the  deed,  which  McLain  occupied  as  a  tenant. 

AdamSy  for  appellant. 

John  J.  Homer  J  contra, 

English,  C.  J.  [After  stating  the  facts.]  Had  this  been  an  action 
-at  law,  by  Apperson  &  Co.,  or  by  the  trustee  in  the  deed,  for  four  bales 
•of  cotton,  or  their  value,  the  decision  of  the  court  below  would  have  been 
correct;  the  action  could  not  have  l>een  maintained.  Because  that 
which  has  no  actual  or  potential  existence  is  not  the  subject  of  a  granty 
ikor  can  a  man  sell  or  mortgage  a  thing  which  he  does  not  own. 

The  cases  cited  by  the  counsel  for  the  appellees  sustain  the  element- 
ary principle.  Thus  Oomstoeks  v.  SeaieSj  7  Wis.  159,  was  trover  for 
grain  mortgaged  by  a  tenant  about  the  time  it  was  planted,  and  it  was 
held  that  the  mortgagee  could  not  maintain  the  action,  because  the  crop 
was  not  in  being  when  the  mortgage  was  executed.  So  where  logs  on 
hand,  and  others  to  be  afterwaid  cut  or  obtained  were  mortgaged,  in 
actions  for  the  logs  the  mortgages  were  held  invalid  as  to  the  after-cut 
or  acquired  logs.  Singles  v.  PhelpSy  20  Wis.  398  ;  Mowrsf  v.  White,  21 
id.  421 ;  Oudworth  v.  Scott,  41  N.  H.  456,  was  trespass  for  taking  hay^ 
grain,  etc.  The  mortgage  under  which  the  plaintiff  claimed  was  ex* 
•ecuted  after  parts  of  the  crops  had  been  sown  and  were  growing,  and 
others  were  sown  after  its  execution.  Biddj  that  plaintiff  had  no  valid 
iitle  to  the  hay,  grain,  etc.,  from  the  after-sown  crops.  In  Otis  v.  SiU^  8 
Barb.  102,  the  mortgage  was  upon  scythes,  iron,  steel  and  coal  owned 
by  the  mortgagors,  and  also  *'  all  scythes,  iron,  steel  and  coal  which 
<night  be  purchased  in  lieu  of  the  aforesaid  property,  ffeld^  in  trespasti 
that  the  mortgage  was  invalid  as  to  property  subsequently  acquired 
This  case  was  subsequently  reviewed  in  Seymour  v.  Oanandai^a  4 
Niagara  Falls  B.  R.  Oo.,  25  Barb.  286. 

An  apt  illustration  of  the  rule  is  furnished  from  the  old  books.     Per- 
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kiin  (tit.  Grants,  §  65)  says :  "  A  man  cannot  grant  or  charge  thai 
which  he  hath  not."  And  in  Grantham  r.  Hawleyy  Hob.  Rep.  286,  it  i» 
said  by  the  court  that  '^  a  man  cannot  grant  all  the  wool  that  shall  grow 
apon  his  sheep  that  he  shall  bay  hereafter,  for  these  he  hath  neither 
ACtoally  nor  potentially."  Bat  Perkins  says  (tit  Grants,  §  90} 
"  that  if  a  man  grants  unto  me  all  the  wool  of  his  sheep  for  seven  years, 
then  the  grant  is  good.**  By  which  is  meant  the  wool  of  the  sheep  whicb 
the  grantor  at  that  time  has,  for  the  wool  granted  has  a  potential  exist* 
ence."  Ottf  v.  &7{;  8  Barb.  111-112.  Snch  is,  no  doubt,  the  rule  in 
courts  of  law,  but  it  is  otherwise  in  equity. 

Judge  Stobt,  in  MUcheU  r.  Wintlow  et  al.,  2  Story,  644,  after  re- 
viewing the  English  and  American  cases,  and  quoting  with  approval 
from  the  opinion  of  the  yice-Chancellor,  in  LangUm  r.  Horton^  1  Hare^ 
549,  says :  ^  It  seems  to  me  a  clear  result  of  all  the  authorities^ 
that  wherever  the  parties,  by  their  contract,  intend  to  create  a  positive- 
lien  or  charge,  either  upon  real  or  upon  personal  property,  whether 
then  owned  by  the  assignor  or  contractor,  or  not,  or  if  personal  prop* 
erty,  whether  it  is  then  in  esse  or  not,  it  attaches  in  equity  as  a  lien  or 
charge  upon  the  particular  property  as  soon  as  the  assignor  or  contrao* 
tor  acquires  a  title  thereto,  against  the  latter,  and  all  persons  asserting  a 
claim  thereto  under  him,  either  voluntarily,  or  with  notice,  or  in  bank- 
ruptcy." In  Langton  v.  Bartonj  the  mortgage  security  was  the  assign- 
ment on  the  ship  Foxhound,,  then  on  her  voyage  to  the  South  Seas,  to- 
gether with  all  and  singular  her  masts,  etc.,  ^  and  all  oil  and  head  maU 
ter,  and  other  cargo,  which  might  be  caught  or  brought  home  on  the 
said  ship,  on  and  from  her  then  present  passage."  The  cargo  was  levied 
on  by  a  judgment  creditor  on  the  arrival  of  the  ship  at  home.  A  bill 
was  filed  to  have  the  mortgage  declared  a  good  and  valid  security  for 
the  money  advanced,  and  that  the  complainants  be  entitled  to  the  bene- 
fit of  the  security  in  preference  to  the  judgment  creditor,  and  the  Vice 
Chancellor  decreed  accordingly. 

The  rule  in  effect,  as  declared  by  Judge  Stobt,  has  been  followed  in 
the  following  cases,  and  many  others.  Pennock  ei  aL  y.  Ooe^  23  How.  (U* 
S.)  117 ;  Seymour  v.  Oanandaiffua  ^  Niagara  Falls  E.  R.  Go.y  25  Barb* 
288 ;  SaUrs  etaLv.  Lester  et  al.j  48  Miss.  524.  Butt  v.  EUett,  19  Wall. 
544,  was  a  case  very  much  like  the  one  before  us,  and  the  Supreme 
Court  of  the  United  States  held  that,  although  an  instrument  which 
purports  to  mortgage  a  crop,  the  seed  of  which  has  not  been  sown,  can* 
not  ai  the  time  operate  as  a  mortgage  of  the  crop,  yet  when  the  seed  of 
the  crop  intended  to  be  mortgaged  has  been  sown,  and  the  crop  grown,  a 
lien  attaches,  and  will  be  enforced  in  equity  against  a  subsequent  pur* 
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chaser  with  notice.  The' lien  wu  enforced  against  the  proceeds  of  the 
cotton.  So  in  this  case  the  eqaitj  role  most  be  applied.  The  lien  of  the 
appellants,  under  the  tmst  deed,  attached  to  the  crop  intended  to  be 
mortgaged  when  the  crop  came  into  existence,  and  was  superior  to  the 
title  of  appellees,  who  purchased  the  f  onr  bales  of  cotton  of  McLain.  The 
deed  of  trust  was  upon  the  public  records  of  the  county  long  before  they 
purchased  the  cotton,  and  Hiej  were  chargeable  with  notice. 

The  decree  of  the  court  below  must  be  reversed,  and  a  decree  entered 
here  against  the  appellee  for  $227.98,  the  value  placed  upon  the  cotton 
by  the  court  below,  with  interest  from  12th  January,  1878,  and  for 
eostt. 
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I 


NDICTMENT  for  robbery  of  certain  bank  bills. 

jr.  3£,  Hardy  A,  Sair^  B.  F.  Love  and  TF.  Z.  Oimnery  for  appellant. 


O,  A.  Aukirky  Attomej-Greneral,  and  W.  S.  Bay,  Prosecating  Attoi^ 
nej  for  State. 

BusKiBK,  J.  The  appellant  was  convicted  of  robbery.  The  errors 
assigned  are, 'that  the  court  erred  in  overruling  motions  to  quash  the  in- 
dictment and  for  a  new  trial. 

The  objection  urged  against  the  indictment  is,  that  it  does  not  contain 
a  proper  and  sufficient  description  of  the  property  alleged  to  have  been 
taken.  The  charging  part  of  the  indictment  is,  '•^  that  one  John  Ripley 
Arnold,  late  of  said  county,  on  the  23d  day  of  November,  A.  D.  1874, 
at  said  county  and  State  aforesaid,  did  then  and  there  unlawfully,  forci- 
bly and  feloniously  take  from  the  person  of  one  Greorge  F.  Stark,  by 
violence  and  by  putting  him  in  fear,  one  national  bank  note  of  the  value 
of  five  dollars,  one  national  bank  note  or  bill  of  the  value  of  ten  dollars, 
and  three  United  States  treasury  notes  or  bills,  of  the  kind  or  character 
known  as  '^  greenbacks,"  and  of  the  value  of  one  dollar  each,  and  all 
being  of  the  aggregate  value  of  eighteen  dollars,  and  all  being  of  the 
personal  goods  and  chattels  of  Greorge  F.  Stark." 

Bobbery  is  defined  to  be  larceny  committed  by  violence  from  the 
person  of  one  put  in  fear.    2   Bish.  Crim.  Law  (5th  ed.),  |  1156 , 
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Hickey  r.  The  State,  28  Ind.  21 ;  BomaUY.  The  State,  85  id.  460;  Bick- 
nell's  Cr.  Pr.  821,  et  uq^  No  more  particularity  in  describing  the  proper^ 
IB  required  than  in  an  indictment  for  larceny.  Terry  ▼.  j[%e  State,  18 
Ind.  70 ;  Brennon  y.  The  State,  25  id.  408.  The  particular  objection 
urged  to  the  indictment  is,  that  it  does  not  give  the  denomination  of  the 
bills  allied  to  have  been  taken. 

In  Datly  y.  The  State,  10  Ind.  586,  the  property  was  described  as 
"  two  United  States  gold  coins  of  the  denomination  and  yalue  of  ten 
dollars,  ten  United  States  gold  coins  of  the  denomination  and  yalue  of 
fiye  dollars,  and  ten  United  States  gold  coins  of  the  denomination  and 
yalue  of  two  dollars  and  fifty  cents  each,  —  altogether  of  the  aggregate 
yalue  of  eighty-fiye  dollars,"  and  it  was  held  sufficient,  upon  the  ground 
that  the  court  and  jury  knew  that  a  United  States  gold  coin  of  the  de- 
nomination and  yalue  of  ten  dollars  is  an  eagle. 

In  McKane  y.  The  State,  11  Ind.  195,  the  property  was  described  as 
sixty  dollars  of  the  current  gold  coin  of  the  United  States  of  the  yalue 
of  sixty  dollars,  and  it  was  held  sufficient  This  ruling  is  in  conflict  with 
the  one  last  cited. 

In  Terry  y.  The  State,  eupra,  the  indictment  was  held  good  which  de- 
scribed the  property  as  ^  one  pocket-book  of  the  yalue  of  fifty  cents, 
one  bank  note  of  the  yalue  of  ten  dollars,  one  bank  note  of  the  yalue  of 
fiye  dollars,  one  piece  of  gold  coin,  of  American  coinage,  of  the  yalue 
of  fiye  dollars.'^  But  in  Hickey  y.  The  State,  tupra,  and  Brennon  y. 
The  State  tupra,  the  denomination  and  yalue  of  the  bills  alleged  to  haye 
been  stolen  are  given,  and  it  was  held  that  the  description  was  sufficient. 

In  Terry  y.  Hie  State,  tupra,  the  motion  to  quash  was  properly  oyer- 
ruled,  because  the  pocket-book  was  correctly  described.  See  Engleman 
y.  The  State,  2  Ind.  91;  Orawfard  y.  The  State,  id.  182.  The  pre* 
c^e  point  made  here  does  not  appear  to  haye  been  squarely  made  and  de- 
cided in  this  State,  but  it  has  been  made  and  decided  in  other  States. 

In  77ie  State  y.  Longhottome,  11  Humph.  89,  the  indictment  for  larceny 
charged  the  defendant  with  haying  stolen  *'  ten  dollars,  good  and  lawful 
money  of  the  State  of  Tennessee,"  and  it  was  held  that  this  was  not  a 
sufficient  description  of  the  thing  stolen.  Money  should  be  described  as 
so  many  pieces  of  current  gold  or  silyer  coin,  and  the  coin  must  be  stated 
by  its  appropriate  name. 

In  The  People  y.  BaU,  14  Cal.  101,  it  was  held  that  an  indictment  for 
larceny  describing  the  money  as  ^  three  thousand  dollars,  lawful  money 
of  the  United  States,"  was  insufficient.  It  was  sud  :  <*  In  an  indictment 
for  larceny,  money  should  be  described  as  so  many  pieces  of  the  current 
gold  or  silver  coin  of  the  country,  of  a  particular  denomination,  accord 
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ing  to  the  faces.      'The  spedeB  of  coin  mast  be  spedfied.'     Arch.  Or. 
PL  61 ;  Whart  Cr.  Law,  182." 

In  7%e  People  v.  Jcu^an,  8  Barb.  637,  it  was  held  that  in  an  indict- 
ment for  stealing  bank  notes,  it  is  sufficient  to  describe  them  in  the  same 
manner  as  other  things  which  have  an  intrinsic  ralne,  by  any  description 
applicable  to  them  as  chattels;  that  the  property  stolen  must  be  de- 
scribed with  certainty  to  a  common  intent.  By  which  is  to  be  under- 
stood sjch  certainty  as  will  enable  the  jury  to  say  whether  the  chattel 
proved  to  have  been  stolen  is  the  same  with  that  upon  which  the  indict- 
ment is  founded,  and  as  will  show  judicially  to  the  court  that  it  could 
have  been  the  subject  of  the  offense  charged. 

In  Shodm  v.  OammanweaUhj  2  Duv.  159,  the  indictment  charged 
that  the  defendants  took  and  carried  away  ''  one  lot  of  treasury  notesi 
called  greenbacks,  the  issue  of  the  treasury  of  the  United  States  of 
America,  and  one  lot  of  Kentucky  bank  notes,  and  fifteen  dollars  in 
gold  coin,"  and  it  was  held  insufficient.     The  court  say  : 

'^  On  the  subject  of  indictments  our  Criminal  Code  recognized  and 
established  the  modem  common  law,  rightly  understood  and  rationally 
applied.  It  dispenses  with  form  and  requires  substance  only.  And  what 
is  now  substance  at  common  law  is  substance  under  the  Code  —  and,  that 
is,  every  fact  necessary  to  constitute  the  specific  crime  charged  —  alleged 
with  only  such  predsion  as : 

*<  1.  To  enable  the  court  to  see  that,  admitting  the  facts^  it  has  jurisdiiy 
tion,  and  that  the  imputed  crime  has  been  committed  by  the  accused. 

**  2.  To  enable  the  accused  to  understand  the  precise  charge,  and,  with- 
out surprise,  to  prepare  for  defense  against  the  proof  which  may  be  ad- 
missible to  sustain  that  specific  charge  ;  and, 

**  8.  To  make  the  verdict  and  judgment  certainly  available  as  a  bar  to 
any  subsequent  prosecution  for  the  same  criminal  act. 

^  According  to  this  test,  the  indictment  in  this  case  seems  to  us  insuffi- 
cient to  authorize  conviction. 

<^  ^  One  lot  of  treasury  notes,'  without  any  specification  of  denomina- 
tion, number,  or  value,  is  too  indefinite  for  the  identification  of  the  thing 
taken,  or  of  any  part  of  it ;  and  '  one  lot  of  Kentucky  bank  notes,'  with- 
out even  a  specification  of  the  bank,  is  stUl  more  indefinite. 

^  Neither  of  these  charges  sufficiendy  notified  the  accused  of  the  facta 
to  be  proved ;  and  a  conviction  on  either  of  them  might  not  be  availably 
pleaded  in  bar  of  another  more  specific  indictment  for  the  same  offense* 
A  minute  description  of  all  the  treasury  and  bank  notes  might  be  im-» 
possible,  and,  therefore,  is  not  required.  But  a  nearer  approach  to  it 
than  this  indictment  makes,  may  be  presumed  to  have  been  easy,  and 
Vol.  XXI.— 28 
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ought  to  be  required.  A  specification  of  even  one  of  the  notes  in  each 
lot,  so  as  to  identify  it,  might  be  suffident  to  answer  the  ends  of  the  tost 
jnst  defined. 

"  Nor  can  <  fifteen  dollars  in  gold  coin/  without  any  specification  of 
the  number  of  pieces,  or  of  the  character  or  identity  of  the  coin,  or  ol 
any  portion  of  it,  be  deemed  sufficient  for  all  the  purposes  of  the  law. 

**  As  might  be  expected,  there  is  some  diversity  on  this  subject  in  sev- 
eral of  the  State  courts.  But  principle,  analogy,  and  preponderating 
authority,  incline  decidedly  in  favor  of  our  conclusion.  As  some  con- 
firmation of  this,  see  Archbold's  Notes,  pp.  858-85^" 

In  Wilson  v.  The  StaUy  1  Port  118,  it  was  held  that  an  indictment  for 
stealing  promissory  notes  should  state  the  value  and  the  amount  of  the 
notes  alleged  to  have  been  stolen. 

In  7*he  State  v.  WiUiam$^  19  Ala.  15,  it  was  held  that  an  indictment 
for  larceny  of  bank  notes  should  state  their  number,  denomination  and 
value. 

In  SaUehyry  v.  The  SuUe^  6  Conn.  101,  the  property  was  described  as 
'^  thirteen  biUs  against  the  Hartford  bank,  each  for  the  payment  and 
of  the  value  of  ten  dollars,  issued  by  such  bank,  being  an  incorporated 
bank  in  this  State  ; "  and  such  description  was  held  sufficient. 

In  HanMeU  v.  The  State,  18  N.  H.  884,  it  was  held  that  an  indictment 
for  the  larceny  of  bank  notes  should  contain  the  number  and  value  of 
the  bills  alleged  to  have  been  stolen. 

In  Fredrick  v.  The  State,  8  W.  Ya.  695,  the  property  was  described 
as  *^four  legal  tender  notes  of  the  United  States  of  America,  each  one 
thereof  for  the  payment  of  and  of  the  value  of  ten  dollars,  each  current 
of  the  United  States,  and  amounting  to  the  sum  of  forty  dollars ;  also 
one  national  currency  note  on  the  First  National  Bank  of  Newport,  for 
the  payment  of  and  of  the  value  of  ten  dollars,  amounting  in  the  aggre- 
gate to  the  sum  of  fifty  dollars,"  and  the  description  was  held  sufficient. 

In  United  Statee  v.  Barrif,  4  Cranch's  C.  C.  606,  it  was  held  that  an 
indictment  for  the  larceny  of  a  bank  note  must  state  the  amount  as  well 
as  the  value. 

In  United  States  v.  MeDanUt,  4  Cranch's  C.  C.  721,  the  property  al- 
leged to  have  been  stolen  was  described  as  ''  a  bank  note  of  the  Union 
Bank  of  Georgetown,  to  the  amount  of  ten  dollars,  of  the  value  of  ten 
dollars,"  was  suffident,  without  the  averment  that  it  was  '<  for  the  pay* 
ment  of  money  to  the  amount  of  ten  dollars."  See  Regina  v.  Btmdy  1 
Denison's  C.  C.  519,  for  the  proper  description  of  gold  coin. 

We  do  nol  think  it  is  necessary,  in  an  indictment  for  the  larceny  ot 
robbery  of  bank  notes,  to  state  the  numbers  upon  the  bilk,  but  the  num 
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ber  of  the  bilk  stolen,  with  their  denominatioii  and  yalne,  should  be 
stated. 

The  indictment  in  the  case  in  judgment  should  hare  been  quashed  for 
its  failure  to  state  the  denominations  (or  the  equivalent  words,  for  the 
payment  of  a  certain  sum  of  money)  of  the  bills  alleged  to  have  been 
taken. 

The  judgment  is  reversed  ;  and  the  derk  will  immediately  notify  the 
iff  of  Shelby  county. 


Chobk  y.  Stats. 

(52  Ind.  347^ 
Ifame^  ChriiUan  name ^ fniefcU  V^Oen, 

Deffodant  was  obazged  with  an  sMault  ou  "  Oeoige  W.  Shott ; "  the  proof  was  of  am 
aasanlt  on  "  Geoige  Shott."  Held^  that  as  the  biw  reoognizeB  bat  one  Christlaii  luuiia 
the  "  W. "  was  surplom^,  and  there  was  no  variance.    (6*ee  ?iote,  p.  181.) 

PROSECUTION  for  an  assault  and  battery.     The  opinion  states  the 
case. 

D,  O,  Jutticey  for  appellant. 

C  A.  Buikirhy  Attorney-General,  for  State. 

WoBDEK,  J.  The  appellant  was  prosecuted  before  a  justice  of  the 
peace  upon  an  affidavit  charging  him  with  having  perpetrated  an  assault 
and  battery  upon  George  W.  Shott.  The  cause  was  tried  before  the  jus* 
tice  by  a  jury,  where  the  appellant  was  found  guilty.  He  appealed  to 
the  Circuit  Court,  where  the  cause  was  again  tried  by  a  jury,  the  trial 
again  resulting  in  a  verdict  of  guilty.  Judgment  ou  the  verdict,  a  motion 
for  a  new  trial  having  been  overruled. 

No  question  is  made  here,  except  as  to  the  sufficiency  of  the  evidence 
t9  sustain  the  verdict  Upon  an  examination  of  the  evidence,  we  think 
it  fairly  sustains  the  verdict.  Two  juries  have  arrived  at  the  same  con* 
dusion  upon  the  question  of  the  appellant's  guilt,  and  we  can  by  no 
means  say,  from  an  examination  of  the  evidence  set  out  in  the  record* 
that  a  wrong  result  has  been  reached. 

There  is,  however,  one  particular  in  which  the  appellant  especially 
claims  that  the  evidence  was  defective.  The  evidence  did  not  show  that 
the  name  of  the  person  assaulted  and*  beaten  was  George  W.  Shotty  as 
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alleged,  but  Greorge  Shott.  It  is  insisted  by  the  appellant  that,  as  the 
name  was  alleged  to  be  George  W.  Sbott,  the  proof  should  have  corre- 
sponded with  the  allegation,  and  that  the  omission  or  failure  to  proTe  the 
initial  letter  '<  W  *'  of  the  middle  name  was  fatal. 

We  recognize  the  rule  that  where  matters  of  description  are  alleged 
though  unnecessarily,  they  must  be  proved.  Wertz  y.  The  State,  42  Ind. 
161.  But  a  majority  of  the  court  are  of  opinion  that  the  rule  has  no  ap- 
plication to  such  case.  The  law,  in  the  opinion  of  a  majority  of  the  courtt 
knows  but  one  Christian  name,  and  where  one  Christian  name  is  stated, 
and  also  the  initial  letter  of  another  Christian  name,  as  in  this  case,  the 
initial  letter  may  be  rejected  as  surplusage,  and  need  not  be  proved. 
These  views  are  sustained  by  the  following  authorities :  Frcmklin  v. 
Taknadgej  5  Johns.  84 ;  Roosevelt  y.  Gardinier,  2  Cow.  468 ;  MUk 
y.  Christie,  1  Hill,  102 ;  The  People  v.  Gook,  14  Barb.  259,  807 ;  DUts 
v.  Kinney,  8  Green  (N.  J.),  180 ;  Thompson  v.  Lee,  21  HI.  242 ;  Brskine 
y.  Davis,  25  id.  251 ;  Eletch  v.  Johnson,  40  id.  116 ;  Isaacs  y.  Wiley, 
12  Yt.  674;  AUen  y.  Tc^lor,  26  id.  599 ;  Biart  v.  Lindsey,  17  N.  H. 
285 ;  Keene  v.  Meade,  8  Pet  1 ;  StaU  v.  Martin,  10  Mo.  891 ;  Ed^ 
mundson  v.  7%e  State,  17  Ala.  179;  McKay  y.  Speak,  8  Tex.  876 
The  State  v.  Manning,  14  id.  402 ,  TTie  People  v.  Lockwood,  6  Cal. 
205  ;  Brattcn  v.  Seymour,  4  Watts,  829.  We  are  aware  that  the  cases 
of  Price  v.  The  State,  19  Ohio,  428,  and  The  State  v.  Hughes,  1  Swan 
(Tenn.),  261,  would  seem  to  be  at  variance  with  the  views  above  ex- 
pressed, but  we  are  satisfied  that  the  decided  weight  of  authority  sustains 
the  proposition  stated. 

If  the  law  knows  more  than  oue  Christian  name,  it  would  seem  to  fol- 
low necessarily  that  where  a  man  bears  more  than  one,  they  must  all  be 
stated  in  naming  him ;  otherwise  there  would  be  a  variance.  Yet  it 
would  perhaps  be  safe  to  say  that  no  respectable  authority  can  be  found 
holding  it  necessary,  in  naming  a  third  person,  as  the  person  assaulted  in 
this  case,  to  state  more  than  one  Christian  name.  Again,  if  the  law 
knows  more  than  one  Christian  name,  it  would  seem  to  follow  that  in 
naming  a  person  who  bears  more  than  one,  in  such  a  pleading,  the  names 
should  all  be  stated  in  full.  The  stating  of  one  Christian  name,  if  the 
law  recognizes  more,  with  initial  letters  for  the  residue,  would  seem  to 
be  no  better  than  giving  merely  the  initials  of  all  the  Christian  names.  If 
a  person  has  but  one  Christian  name,  it  will  not  do  to  state  the  initial 
letter  of  that  merely,  but  the  name  must  be  stated  in  full.  So,  if  he  baa 
more  than  one  Christian  name  which  the  law  recognizes,  it  would  not  do 
to  state  one  of  them  merely  and  give  the  initials  of  the  others. 

On  the  other  hand,  if  ^he  law  knows  but  one  Christian  name,  and  that 
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n  properly  stated,  the  initial  letter  or  letters,  standing  for  other  Chri»« 
tian  names,  of  which  the  law  takes  no  cognizance,  if  inserted,  may  be  re- 
garded as  sorplosage,  and  it  will  be  sofficient  to  prove  the  Christian  name 
as  stated,  with  the  surname. 

The  judgment  below  is  affirmed,  with  costs. 

Pettit,  J.,  dissenting.  The  charge  is,  that  the  assault  and  battery  was 
committed  on  Greorge  W.  Shott,  but  the  proof  is  that  it  was  committed 
(if  at  all)  on  George  Shott.  The  question  is,  was  the  proof  sufficient  ? 
I  think  it  was  not.  The  name  of  the  injured  party  must  be  proved  as 
alleged.  1  Greenl.  Ev.,  §§65  and  67 ;  Bex  v.  Craveriy  Rnss.  &  Ry. 
14;  Bex  v.  Deeley,  1  Moody,  303;  Rex  v.  Owen,  id.  118;  The  State 
▼.  ViUum,  9  N.  H.  519  ;  Price  v.  The  State,  19  Ohio,  423  ;  The  State 
▼.  Bughee,  1  Swan  (Tenn.),  261  ;  McLaughUn  v.  T%e  StaU,  52  Ind.  279. 

HoTB. — ^Lord  Ck>KX  said, "  s  man  may  have  divers  names  at  divon  times,  bat  not  divexs 
Ohzistlan  names  ; "  and  again  "  legularly  it  is  reqaisite,  that  the  paichaser  be  named 
by  the  name  of  baptism  ;  for  that  a  man  cannot  have  two  names  of  baptism  as  he  may 
have  divers  samames."  Ca  litt  8  a.  This  doctrine  was  extended  unduly  in  1  Lord 
lUjrmond,  662,  where  a  woman  was  indicted  by  the  name  of  Elixabeth  Newman  cUias 
Jndeth  Homeoek,  for  keeping  a  bawdy  house,  and  the  indictment  was  quashed  "  because 
a  woman  cannot  have  two  Christian  names."  It  is  and  has  been  quite  the  custom  for 
paxents  to  cumber  their  offspring  with  double  or  even  treble  Christian  names,  and  there 
is  a  popular  notion  that  all  these  names,  either  in  full  or  in  initial,  are  efiaential  to  a 
Itgul  de»criptk>  personit.  But  such  is  far  from  being  the  fact.  That  the  law  knows 
but  one  Christian  name,  and  that  the  omission  of  a  middle  name  or  initial  is  of  no  pos« 
flible  importance,  has  been  long  settled  in  this  and  most  of  the  other  States.  Franklin 
V.  Talmadffe,  5  Johns.  M  ;  Roosevelt  v.  Oardenter,  2  Cow.  463  ;  Van  VoorhU  v.  Budd^ 
^  Barb.  479;  Ootofted**  case,  6  City  Hall  Bee.  25  ;  Jfi?jk  v.  CAri0(/e,  1  HiU,  192 ;  Ednum^ 
stonr.  The  8taU,  17  Ala.  179 ;  McKay  y.  Spiek,  1  Tex.  376  ;  State  v.  Martin,  10 Miss 
391. 

In  the  first  of  tliese  cases  the  plaintiff  in  an  acti<m  of  trespass  qtiare  claueian  /regit 
<declared  by  the  name  of  WOliam  Bobinson,  and  the  deed  under  which  he  claimed  title 
to  the  locus  in  qtio  was  to  William  T.  Bobinson  ;  the  variance  was  held  immaterial.  In 
the  second  case,  in  entitiing  an  order  staying  proceedings  the  initials  **  V.  S."  were 
■omitted  from  the  name  of  the  plaintiff,  Cornelius  Y.  S.  Boosevelt,  but  the  court  held  the 
•Older  to  be  properly  entitied^  Ootohed^s  case  was  an  indictment  for  forgery  —  the  name 
forged  and  set  forth  in  the  indictment  being  "John  Wardell"— and  the  jury 
were  authorised  to  find  that  it  was  intended  to  forge  the  name  of  one  John  N.  Wardell. 

In  Van  Voorhis  v.  Budd  a  tax  was  assessed  upon  the  roll  to  Henry  D.  Van  VoorMs, 
while  the  name  of  the  person  intended  was  William  H.  Van  Yoorhis,  although  he  was 
also  known  in  his  town  as  Henry  Van  Yoorhis.  ffeld,  that  the  description  was  suf- 
ficient 

lie  Massachusetts  courts,  however,  held  that  a  double  baptismal  name,  as  James 
^ward,  is,  in  fact,  but  one  Christian  name,  and  essential  to  a  proper  description  of  the 
TMnon.  lius  Thomas  Hopkins  Perkins  was  indicted  as  Thomas  Perkins,  and  the  in- 
dictment was  quashed  therefor.  Commonwealth  v.  PerkinSf  1  Pick.  888.  So  Charles 
Jones  Hall  was  enrolled  in  the  militia  as  Charles  Hall,  and  it  was  held  that  he  was  not 
duly  eniulled.     Commonwealth  v.  Hall,  3  Pick.  262.     8o  where  property  was  in  a 
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oomplaint  alleged  to  belong  to  Nathan  8.  Hoard,  and  the  proof  was  that  it  belonged 
to  Nathan  Hoard,  the  eonxt  held  the  Tarianoe  letaL  These  dedidone  aie  not  baaed  on 
anthozity. 

That  "Junior"  or  "senior"  is  no  esflential  part  of  name,  waa  held  in  Pacpts  y.  CM- 
linsy  7  Johns.  646 ;  Commonwealth  r.  PerkvMy  «ifpro;  Padgett  ▼.  Lawrence^  10  Piige  ; 
Fleei  T.  rotfn/7«,  11  Wend.  522 ;  JTinoacfov.  Jfotoa,  10  Maes.  208;  JJodZayv.  Stoo,99 
I1LS64. 

Although  the  ttatutee  (Laws  1847,  chap.  464,  as  amended  1860,  chap.  80)  make  pro- 
TisionB  for  changing  names  by  an  order  of  a  county  court,  there  appears  to  be  nothing 
In  the  law  to  prohibit  a  man  from  taking  another  name  if  he  ao  desires.  **  A  name," 
MUd  Chief  Justice  Abbott  in  Doe  ▼.  Talu,  5  Bam.  &  Aid.  644,  '*  assumed  by  the  vol- 
nntaiy  act  of  a  young  man  at  his  outset  into  life,  adopted  by  all  who  know  him  and  by 
which  he  is  constantly  caUad,  becomes,  for  all  purposes  tliat  occur  to  my  mind,  as  much 
and  effectually  hi»  name  as  if  he  had  obtained  an  act  of  parliament  to  confer  it  upoa 
him.  And  in  Tke  Matter  qf* Snook,  2  Hill,  666,  Chief  Judge  Dai<t,  in  an  opinion  filled 
with  carious  and  yaluable  information,  held  tiiat  a  man  was  at  liberty  to  assume  another 
name  without  the  interposition  of  the  court  The  practice  of  having  a  name  changed  by 
or  in  pursuance  of  a  statute  is  thought  to  have  arisen  fxooi  the  dilBculty  of  <*ii*«cfa*g 
one's  name  where  one  is  known,  without  the  interposition  of  a  power  which  people  are 
accustomed  to  re^iiect. 

It  is  very  obvious  from  the  earUer  boolcs  tiiat  surnames  were,  anciently,  little  regarded, 
the  baptismal  name  being  considered  the  chief  index  of  identity.  "  Special  heed,"  said 
Lord  CoKB,  "  is  to  be  taken  of  the  name  of  baptism,"  and  Chief  Justice  Pofham  Ia 
Britton  v.  Wrightmanj  Poph.  66,  speaking  of  grants,  declared  that  "  the  law  is  not  pie- 
dM  in  the  case  of  surnames,  but  for  the  Christian  name  this  ought  always  to  be  perfect  ** 
In  ffict  the  origin  of  the  term  surname — ntper  nomen,  or  name  over  or  added  (Trench, 
Study  of  Worda),  indicatea  the  alight  office  it  filled  in  tiie  deeeriptio  penonU.  But  tha 
aumamea,  from  their  great  variety  and  from  the  constant  vepetittoiiof  Ghriatlan  namaa 
have  become  the  most  certain  mark  of  indentity.— Rbp. 


Bailbt  v.  Statb. 

(62Ind.  462.) 

Lareeny  —  hyJInderqfloet  property. 

One  who  finds  lost  property  and  converts  it  to  his  own  use  witfaoat  atten^fwng  la  ra» 
store  it  to  the  owner  is  not  guilty  of  larceny,  if  he  does  not  know  or  have  means  of 
ascertaining  who  the  owner  is.    {See  note,  p.  187.) 

TNDICTMENT  for  larceny.    The  opinion  statea  the  caae. 

A.  Iglehart  and  J.  E.  Iglehart^  for  appellant. 

(7.  A.  BuMrhy  Attorney-General,  and  /.  B.  RueUr^  Prosecntiiig  A^ 
tomej,  for  State. 

BiDDLB,  J.     Indictment  against  the  appellant,  charging  him  with 
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ttealing  a  pair  of  shoeB,  of  the  property  of  Charles  I.  Moffett  Plea»  not 
guilty ;  trial  by  jury  ;  yerdict,  guilty,  fine  one  dollar,  imprisonment  in 
the  State's  prison  one  year,  disfranchisement  one  year.  Motion  for  new 
trial  oyermled ;  appeal. 

The  insufficiency  of  the  eyidence  to  support  the  yerdict,  and  errors  of 
Uw  ia  giying  and  refusing  instructions  to  the  jury,  are  the  main  points 
niged  on  behalf  of  the  appellant  The  property,  description,  yalue, 
yenue,  etc.,  seem  to  be  sufficiently  established,  but  it  is  most  earnestly 
contended  that  the  body  of  the  crime,  the  larceny,  has  not  been  proyed. 
Upon  this  point,  Charles  I.  Moffett  testified : 

*'  My  name  is  Charles  L  Moffett.  I  liye  in  Center  township,  Vander« 
burgh  county,  seyen  and  a  half  miles  from  Eyansyille.  On  July  15th, 
1876, 1  came  to  Eyansyille,  and  bought  a  pur  of  shoes  from  James  S. 
Richer,  of  the  firm  of  H.  &  J.  S.  Richer,  Main  street,  Eyansyille,  be- 
tween Second  and  Third  streets,  for  one  dollar  and  fifty  cents,  and  paid 
for  them.  They  are  the  same  shoes  as  those  exhibited  in  court  now.  I 
know  them  by  the  mark  put  in  them  by  George  Newett,  policeman. 
After  buying  the  shoes,  I  left  them  at  Bicker's  for  two  or  three  hours. 
While  they  were  there,  I  went  out  and  took  too  much  beer.  I  next  saw 
the  shoes  next  day,  last  Sunday,  at  police  headquarters.  I  think  I  took 
the  shoes  from  Ricker's  to  Easson's  saloon  with  me,  but  I  can't  swear  it 
poeitiyely.  I  think  I  saw  defendant  at  Kasson's  saloon ;  can't  swear 
positiyely  ;  can't  tell  where  I  parted  with  the  possession  of  the  shoes ; 
can't  swear  positiyely  that  I  had  the  shoes  at  Easson's  saloon.  It  all 
occurred  at  Vanderburgh  county,  Indiana.  I  recognised  the  shoes,  after 
they  were  left  at  police  head-quarters,  by  the  way  the  laces  were  tied." 

Cross-examined.  '<  The  shoes,  when  bought,  were  taken  out  of  a  box 
with  other  shoes  similar  in  it.  I  recognised  the  shoes  afterward  by  the 
way  Mr.  Richer  tied  the  knot  of  the  leather  laces.  These  shoes  exhib- 
ited in  court  could  not  haye  been  the  shoes,  unless  the  manner  of  tying 
them  had  been  imitated  purposely.  Two  pairs  were  not  likely  to  haye 
been  alike.  I  do  not  know  what  became  of  the  shoes  ;  was  under  the 
influence  of  beer." 

Henry  Ayres  testified : 

^  Am  chief  of  police  in  EyansyiUe.  I  saw  the  defendant  first  last 
Saturday  eyening.  One  Muscowitz,  second-hand  dealer  on  Fourth  street| 
came  to  me,  and  I  went  with  him.  The  defendant  was  trying  to  seU  him 
the  shoes  exhibited  here  in  court,  the  shoes  pointed  out  by  Charles 
Moffett,  for  one  dollar..  Muscowitz  offered  him  fifty  cents.  I  arrested 
the  defendant,  and  asked  him  where  he  bought  the  shoes.  He  said,  at  a 
.tore  on  Main  street.     I  went  with  him,  and  he  pointed  out  as  the  place 
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H,  &  J.  S.  Kicker's  store.  He  said  he  bought  them  yesterday  (Friday), 
then  corrected  himself  and  said  Tharsday.  The  wrapper  was  ofE,  and 
the  laces  were  not  in  the  shoes  then.  They  were  left  at  Mnsoowitz's. 
I  went  up  there  after  them,  and  they  were  brought  down  to  Bicker's. 
Defendant  was  uncertain  who  he  bought  the  shoes  from,  but  afterward 
pointed  out  Ludwig,  who  denied  selling  them.  Mr.  Bicker  said,  as  he 
had  shoes  of  that  kind  in  the  store,  he  might  have  bought  them  there, 
and  did  not  feel  like  prosecuting  the  defendant,  he  not  having  missed 
the  shoes.  I  then  hunted  up  defendant  the  second  time.  Moffett  was 
not  along.  Defendant  said  he  sold  the  shoes  on  Water  street  He  took 
me  to  Speer's,  on  Water  street,  and  showed  me  his  place.  He  sold  them 
for  one  dollar.  I  took  them ;  he  paid  back  Speer  ninety  cents,  all  the 
change  he  had.  I  locked  him  up.  When  I  first  saw  the  shoes,  the 
strings  were  not  tied  as  they  are  now.  Defendant  told  me  promptly 
where  the  shoes  were,  and  claimed  them  as  his  shoes.  He  was  at  first 
uncertain  who  he  bought  them  of,  but  afterward  pointed  out  Ludwig. 
He  claimed  the  goods  as  his  own  and  took  me  to  Speer's." 

Charles  Ludwig  testified : 

^  I  am  clerk  for  H.  &  J.  S.  Bicker.  Saw  defendant  there ;  Ayres 
brought  him  there.  Defendant,  said  he  bought  the  shoes  of  me.  I  did 
not  remember  it.  I  did  not  sell  them  to  him.  I  never  saw  him  befoie 
Ayres  brought  him  there.  I  saw  J.  S.  Bicker  sell  the  shoes  exhibited  in 
court,  to  Moffett  These  are  the  identical  shoes.  Moffett  put  some 
mark  in  the  shoes ;  I  saw  him  do  it.  Moffett  came  back  to  Bicker's 
store,  two  or  three  hours  after  he  bought  the  shoes,  and  took  the  shoes 
away  with  him;  I  handed. them  to  him.  He  was  intoxicated  when  he 
came  back  and  took  the  shoes." 

Cross-examined.  ''There  were  other  shoes  in  same  box,  similar  to 
these  shoes.  When  Bicker  sold  them,  I  stood  about  twelve  feet  off.  I 
saw  Moffett  mark  the  shoes,  when  he  bought  them.  I  recognise  them  in 
that  way.  I  can't  swear  positively  about  that  Shoes  worth  one  doUar 
and  seventy-five  cents." 

B.  Speer  testified : 

'*  On  Water  street,  Saturday  last,  at  my  store,  I  bought  shoes  (here  in 
court)  from  defendant,  at  one  dollar.  He  told  me  that  the  police  had 
arrested  him,  but  sud  they  had  told  him  to  go,  he  might  sell  them  if  he 
wanted  to." 

Cross-examined.  "I  tied  the  laces  in  the  shoes,  as  they  are  now. 
Defendant  was  open  about  the  matter ;  the  shoes  were  wrapped  in  a 
paper." 

Here  the  State  rested,  and  the  defendant  produced  George  Newett  a 
competent  witness,  who  testified : 
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**  I  pat  the  letter  M  in  the  shoes,  this  morning,  in  pencil.  I  think  I 
only  pat  three  M's  in  them."  Here  witness  was  shown  the  shoes,  and 
identified  the  M's  he  pat  in.  ^  There  are  foor  in  them,  as  shown  to  me 
now.    Moffett  has  had  the  shoes  since  I  marked  them." 

This  was  all  the  evidence  given  in  the  case,  except  some  statements 
Buide  by  Moffett,  called  ont  by  the  appellant,  which  were  not  sabstan- 
iiallj  different  from  his  testimony,  and  therefore  need  not  be  given  in 
this  opinion. 

After  the  introduction  of  the  evidence  and  the  close  of  the  aigament, 
the  appellant  asked  the  ooart  to  instruct  the  jury  as  follows : 

1.  '^  If  the  jury  believe  from  the  evidence  that  Charles  I.  Moffett, 
while  under  the  influence  of  liquor,  or  otherwise,  lost  the  shoes  men* 
tioned  in  the  indictment,  then  you  must  acquit  the  defendant,  even 
though  you  find  that  the  defendant  afterward  had  possession  of  them." 

The  court  refused  to'  give  this  instruction,  as  asked,  but  gave  it  in  a 
modified  form,  as  follows  : 

^*  If  the  jury  believe  from  the  evidence  that  Charles  I.  Moffett,  while 
onder  the  influence  of  liquor,  or  otherwise,  lost  the  shoes  mentioned  in 
the  indictment,  then,  under  such  circumstances  that  the  finder  could  not 
identify  the  owner,  you  must  acquit  the  defendant,  even  though  you  find 
that  the  defendant  afterward  had  possession  of  them." 

We  think  the  court  committed  no  error  in  refusing  the  above  instmo- 
tion  as  asked,  nor  in  giving  it  as  modified,  for  reasons  which  will  subse- 
quently more  fully  appear  in  this  opinion. 

The  second  instruction  asked  by  the  appellant  was  in  the  following 
words: 

2.  ^  If  you  find  from  the  evidence  that  no  one  but  said  Moffett  testi- 
fied in  regard  to  the  taking  of  said  shoes,  and  if  you  believe  that  said 
Moffett  does  not  know  and  cannot  explain  how  he  parted  with  their 
possession,  then  you  must  acquit  the  defendant,  even  if  it  appears  that 
he  afterward  had  possession  of  them." 

The  court  refused  to  give  this  instruction,  ^'  but  read  to  the  jury,  in 
lieu  thereof,"  from  the  opinion  of  this  court,  in  the  case  of  Smathen  v. 
The  StaU,  46  Ind.  447,  our  views  upon  a  similar  question,  as  expressed 
page  451.  We  need  not  enlarge  this  opinion  by  copying  within  it  what 
we  decided  in  that,  to  which  we  still  adhere.  In  this  view — and  we 
think  it  covers  the  whole  case  —  there  was  no  error  in  refusing  the 
second  instruction,  and  none  in  reading  from  a  former  opinion  of  this 
eoort. 

The  record  then  informs  us,  that  ^'  the  court  farther  read  to  the  jury 
the  following,  taken  from  Bicknell's  Crim.  Practice,  p.  831 : 


186  INDIANA. 


Bailey  y.  State. 


'<  A  person  may  be  guilty  of  larceny  by  taking  and  oonyerdng  to  hit 
nse  lost  goods  found  by  him.  If  he  luiows  the  owner,  it  is  clearly  lar- 
ceny ;  as  where  a  carpenter  finds  money  secreted  in  a  boreau  given  him 
to  repair,  if  he  convert  it  to  his  own  nse,  it  will  be  larceny.  So,  if  a 
hackman  convert  to  his  own  nse  a  parcel,  left  by  a  passenger  in  his 
coach  by  mistake,  it  is  larceny  if  he  knew  ^e  owner,  or  if  he  took  him 
np  or  put  him  down  at  any  particular  place  where  he  might  have  in- 
quired for  him.  So,  where  there  is  a  mark  upon  the  property,  by  which 
the  owner  may  be  traced,  and  the  finder,  instead  of  restoring  the  prop* 
erty,  converts  it  to  his  own  use,  such  conversion  amounts  to  larceny. 
So,  where  a  person  bought  at  auction  a  bureau,  and  found  in  it  a  secret 
drawer  containing  money,  which  he  used,  it  was  held  that  would  be 
larceny,  unless  he  had  reasonable  grounds  for  believing  that  he  bought 
the  bureau  and  its  contents.  But  where  the  finder  does  not  know  the 
owner,  and  has  nothing  to  indicate  where  the  Owner  may  be  found,  his 
appropriation  of  the  goods  will  not  be  larceny,  even  although  he  haa 
not  advertised  the  goods.  And  the  mere  fact  that  he  had  secreted  the 
goods,  or  denied  finding  them,  will  not  make  it  larceny.'' 

In  our  opinion,  this  instruction  expresses  the  law,  carefully  and  dearly 
stated ;  and  it  seems  to  us,  in  this  case,  that  the  court  committed  no 
error,  either  in  giving  or  refusing  instructions  to  the  jury. 

A  more  difficult  question  for  us  to  decide  is,  does  the  evidence  fairly 
sustain  the  verdict  ?  We  must  adhere  firmly  to  the  principle  of  law,  thai 
the  possession  of  property  alleged  to  have  been  stolen  Is  not  a  presumi^ 
tion  of  guilt  against  the  possessor,  unless  a  previous  larceny  of  the 
property  is  established  by  proof ;  and  the  presumption  of  guilt  will  not 
arise  until  the  larceny  is  proved  by  some  proper  evidence.  In  this  case 
the  evidence,  aside  from  the  conduct  of  the  appellant,  tends  only  very 
slightly  to  prove  a  larceny  of  the  shoes.  The  condition  of  Moffett,  the 
owner  of  the  shoes,  was  such,  at  the  time,  that  he  might  very  easily 
have  mislaid,  forgotten,  or  lost  them,  without  remembering  any  thing 
about  them  ;  and  the  same  condition  would  make  it  very  easy  for  any 
one  to  steal  the  shoes  from  him  without  his  knowledge.  But  the  conduct 
of  the  appellant,  after  he  had  obtained  possession  of  the  shoes,  is  open 
to  very  grave  suspicions.  His  inability  to  readily  account  for  how,  whe& 
and  where  he  obtained  them,  the  transaction  being  so  recent ;  his  ulti* 
mate  assertions  that  he  bought  them  of  Lndwig,  which  Ludwig  denies  ; 
and  his  fixing  the  time  of  the  purchase  on  Thursday,  while  they  re- 
mained in  the  possession  of  the  merchant  until  Saturday  afterward,  be* 
fore  they  were  sold  to  Mofifett ;  the  fact  that  the  laces  were  taken  out 
of  the  shoes,  and  the  sale  of  them  by  appeUant  so  soon  afterward,  mucS 
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below  their  valae,  are  all  indices  of  guUt,  and  show  a  line  of  conduot  in 
reference  to  the  shoes  altogether  out  of  the  ordinary  course  of  men's 
affairs  in  the  regular  and  honest  transactions  of  life ;  yet  all  of  this  may 
be  true,  and  the  appellant  innocent  of  the  crime  charged  against  him.  II 
Moffett  lost  his  shoes  —  a  supposition  not  at  all  unlikely,  considering 
jh  condition  at  the  time  —  and  the  appellant  merely  found  and  took 
them,  not  knowing,  and  not  having  the  means  to  find  out,  who  owned 
the  shoes,  he  cannot  be  guilty  of  larceny,  however  reprehensible  his 
conduct  might  be  afterward,  in  attempting  to  appropriate  the  shoes ; 
and  his  conduct  may  be  interpreted  as  nothing  more  than  an  attempt 
to  fortify  his  claim  to  the  shoes  he  had  found,  instead  of  stolen. 

We  are  of  the  opinion  that  the  conviction  is  not  a  safe  one  under  the 
law. 

The  judgment  is  reversed ;  cause  remanded,  with  instructions  to  grant 
the  motion  for  a  new  trial,  and  for  further  proceedings. 

Order  far  a  return  of  the  prieaner. 


KoTB.—The  lights,  duties  aad  liabilitiLeB  of  the  finder  of  property  not  derelict  at 
nor  hidden  In  the  earth,  are  often  of  considerable  ooneeqnenoe.  Where  goods  are  on* 
claimed  by  the  owner,  or  are  designedly  abandoned  by  him,  the  finder  aoqnires  an  ab» 
solate  property  in  them  at  common  law.  1  Blackst  Com.  296 ;  2  id.  402 ;  2  Kent*  s  Com. 
(6ih  ed.)  8S6.  Bat  in  many  of  the  States  there  are  statutes  requiring  the  finder  of  loet 
property  to  adverttse  it ;  and,  if  no  owner  appears,  it  is  to  be  sold  under  the  direction  of 
a  proper  officer  and  the  proceeds  divided  between  the  finder  and  the  munidpaUty  or 
fliste  ;  or  if  the  property  found  is  lees  in  value  than  a  specified  amount,  and  no  owner 
appears  in  a  specified  time  after  advertisement  the  title  Tests  in  the  finder.  See  Laws 
of  Massachusetts,  New  Hampshire,  Illinois,  Iowa  and  Missouri. 

By  the  Boman  law  the  finder  of  lost  property  who  should  convert  it  to  his  own  use, 
animo  luercmdi,  having  do  reason  to  believe  it  had  been  abandoned  by  the  owner,  was 
guilty  of  theft  Ulpian'S  Dig.  47,  2,  44  ;  $§  4, 10.  And  it  is  the  statute  law  of  some  of 
the  States  at  present  that,  "  if  any  person  come,  by  finding,  to  the  possession  of  any 
personal  property,  of  which  he  knows  the  owner,  and  unlawfully  appropriate  the  same, 
or  any  part  tiiereof ,  to  his  use,  he  is  guilty  of  larceny  and  shall  be  punished  accord* 
ingly."  Iowa  Laws,  Rev.  of  I860,  p.  727.  And  this  may  be  said  to  be  the  common  law 
of  New  York,  according  to  The  People  v.  McOarren,  17  Wend.  460.  But  it  seems  that  at 
common  law  it  is  necessary  that  the  anknue  furandi  should  exist  in  order  to  render  the 
subsequent  concealment  and  appropriation  larceny.  The  People  v.  Andereorif  14  Johns. 
294;  1  mil,  94;  IRy.  ATA.  leo  ]  Butler^ s case,  3  Inst  107.  In  The  State  y.  Weston  etal., 
9  Ccom.  627,  the  finders  of  a  pocket-book  in  the  highway,  containing  bank  bills  and 
having  the  name  of  the  owner  legibly  written  in  it,  were  convicted  of  larceny  upon  proof 
that  tiiey  could  read  and  had  converted  the  property  to  their  own  use.  This  case  was 
approved  in  The  People  v.  McOarren,  17  Wend.  460.  See  also  2  Russell  on  Crimes,  100, 
108 ;  manuscript  cases  of  Lawbbhcb,  J.,  and  Gibbb,  J.  But  in  Porter  y.  The  State, 
Mart  &  Terg.  226,  the  Supreme  Court  of  Tenneesee  held  that  if  the  finder  of  bank-notes 
convert  them  to  his  own  use,  with  a  full  knowledge  of  the  owner,  there  being  no  tres- 
paas  at  the  time  of  the  taking,  it  is  not  larceny.  The  court  in  this  case  maintained  the 
doctrine  that  to  constitute  the  crime  of  larceny  there  must  be  a  trespass  in  the  origina. 
taking  of  the  goods,  and  cited  2  Leach's  Crown  Gases,  835  ;  Chitty's  Cr.  Law,  918 ;  1 
Hawkins'  P.  C,  ch.  81,  §$  1»  2.    From  the  dedsions  it  is  not  exactly  clear  what  the 
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liabOtty  of  the  finder  of  property  wilii  knowled^  of  the  owner  Is.  Bat  it  is  safe  to  in« 
fer  that,  in  the  absence  of  statatory  proyisionB  to  render  tiie  act  a  felony,  the  cmimuM 
furwM  most  be  established  in  all  eases  as  eodsting  either  at  the  time  of  the  takii^or  of 
the  oonoealment  and  appropriation.  Merry  ▼.  Jiwen,  7  M.  4k  W.  023  ;  Regiana  y.  PeUrgf 
IC.  &K.245. 

It  Is  well  settled  that  the  finder  of  lost  property  Is  bonnd  to  take  a  reasonable  degree 
of  care  in  its  preservation.  Story  on  Bailments,  61 ;  1  Smith's  Lead.  Gas.  (6th  Am.  ed.) 
IKM  ;  2  Kent  (6th  ed.),  866.  And  for  his  necessary  and  reasonable  expenses  Incurred  on 
aoooont  of  the  property  the  finder  Is  entitled  to  compensation.  2  Kent  (Oth  ed.),  386; 
Armory  y.  Flynn,  10  Johns.  162  ;  IfichoUon  y.  Chapmctny  2  H.  BhicksL  2M  ;  Etter  y. 
EdwardSy  4  Watts  (Penn.),  63 ;  Bingtead  y.  Buck,  2  Wm.  Blackst  1117.  For  this  he  has 
oolien  on  tiie  property,  and  it  can  only  be  recovered  by  action  of  imfdied  assompsit 
against  the  owner.  (}ases  wpra.  For  all  expense  and  labor  volontailly  bestowed  by 
the  finder  upon  the  article  f onnd  it  Is  donbtf ol  if  he  may  recover.  Armory  ▼.  J'7yftn, 
mqtra ;  NicholBon  y.  Chapman^  wpra.  Bat  in  Reeder  y.  Anderton,  4  Dana,  198,  it  was 
held  that  the  finder  was  entitled  to  indemnity  against  ezpenditare  of  time  and  money  In 
the  sacceasfnl  recovery  of  lost  property.  Story  thas  lays  down  the  law  in  regard  to  the 
eaie  and  attention  which  lost  property  is  entitled  to  from  a  finder :  **  For  although  a 
finder  may  not  be  compellable  to  take  goods  which  he  finds,  as  it  Is  a  mere  charity  for 
the  owner,  yet  when  he  does  undertake  tiie  custody,  he  ought  to  exercise  reasonable 
diligence  in  preserving  the  goods."  Bailments,  66.  What  Is  reoMonaHAe  care  would  be 
a  question  for  the  jury,  and  for  the  exercise  of  such  care  it  Is  the  true  doctrine  that  tiie 
finder  should  receive  compensation. 

The  right  of  the  finder  of  lost  property  to  retain  it  against  all  persons  except  the  true 
owner  has  been  recognised  ever  since  Armory  v.  Delamire,  1  Strange,  604,  where  it  was 
held  that  the  finder  of  a  jewel  may  maintain  trover  for  the  conversion  thereof  by  a  wrong- 
doer. 1  Smith's  Lead.  Cas.  (6th  Am.  ed.)  684,  693^  In  that  case  a  chimney-sweeper^s 
boy,  having  found  a  jewel,  carried  it  to  a  goldsmith  to  know  what  it  was, 
and  the  goldsmith  refused  to  return  it»  and  it  was  held  that  the  boy  might 
iftiaitifatin  troYer  for  the  jewel,  on  the  ground  that,  by  finding,  he  had  acquired 
such  a  property  in  It  as  would  enable  him  to  keep  it  against  all  but  the  rightful 
owner.  This  case  has  been  uniformly  followed  in  England  and  America,  and  the  law 
upon  this  point  is  well  settled.  See  McAvoy  y.  Medina,  11  Allen  (Mass.),  648.  The 
reason  of  the  rule  is  thus  stated  in  1  Smith's  Lead.  Gas.  686  :  *'  Those  on  whom  the  pos« 
session  of  chattels  personal  is  cast  by  the  law,  by  the  act  of  the  parties  or  the  force  of 
eircumstances,  are  charged  with  tiie  duty  of  keeping  and  protecting  that  which  Is  In- 
trosted  to  their  guardianship,  and  may  consequently  recover  for  any  wrong  by  which  it 
is  impaired  or  injured,  in  the  capacity  of  trustees,  if  in  no  other  character.  *'  See,  also, 
McLaughlin  v.  Tfaite,  9  Cow.  670  ;  Pooler.  Symondty  1  N.  H.  289 ;  Harker  v.  Dement^ 
9  Oill.  7  ;  Elery  v.  Cunningham,  1  Mete.  112  ;  Finkham  v.  Gear,  8  N.  H.  484  ;  Mage« 
T.  Seott^QCoOk.  148  ;  Clark  v.  MaUmey,  3  Harr.68;  OUee  v.  Grover,  6  BUgh(N.  S.), 
277  ;  Neunham  v.  Stevenson,  10  C.  B.  13  ;  Bridges  v.  Hankiworth,  7  Eng.  L.  and  Eq. 
421 

It  has  sometimes  been  made  a  question  as  to  what  is  a  losing  or  finding  within  the  view 
of  the  law  relatlYC  to  this  subject  In  Bridges  v.  Hawkesworthf  supra,  the  property  ^ 
found  in  a  shop  upon  the  floor,  where  the  owner  had  accidentally  dropped  it,  and  this 
held  a  losing,  and  sufficient  to  entitle  the  holder  to  retain  it  against  all  but  the  owner. 
But  in  McAvoy  y.  Medina,  11  Allen  (Mass.)i  648,  it  was  held  that  '*  a  stranger  In  ashoiH 
who  first  sees  a  pocket-book  which  has  be^  acddentaUy  left  by  another  upon  a  table 
there,  is  not  authorised  to  take  and  hold  possession  of  it  as  against  the  shop-keeper.'* 
In  Lawrence  v.  State,  1  Humph.  (Tenn.)  228,  it  was  likewise  held  that  "to  place  a 
pocket-book  upon  a  table,  and  to  foiget  to  take  It  away,  Is  not  to  lose  it,  In  the  sense 
hi  which  the  autiiorittes  referred  to  speak  of  lost  property."  See  Wentworthr,  Day, 
Z  Meto.  864  ;  Symms  v.  Frazier,  6  Mass.  346.    In  Kincaidy,  JESoton,  96  Mass.  189,  it  was 
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iMld,  "  that  to  difloover  an  article  voluntarily  laid  down  by  the  owner  within  a  banking* 
honae,  and  upon  a  desk  provided  for  the  nae  of  each  persona  having  business  there,  is  not 
the  finding  of  a  lost  article.  The  occupants  of  the  banking-house,  and  not  the  plaintiff 
(a  customer's  boy),  were  the  proper  depositaries  of  an  article  (a  pocket-book)  so  left" 
This  case  also  decides  that  such  a  finder  is  not  entitled  to  an  advertised  reward.  Fron^ 
tiie  cases  the  general  principle  may  be  deduced  that  articles  left  by  strangeis  or  custo- 
mers in  a  place  of  business  are  not  lost  in  such  a  sense  as  to  entitle  any  person  whatsoever 
to  take  them,  as  a  finder,  but  are  presumed  to  be  left  in  the  charge  of  the  keepers  of  the 
place  of  business.  But  where  articles  are  accidentally  dropped  by  a  stranger  or  cus- 
tomer, in  any  public  place,  or  by  any  one,  in  a  public  thoroughfare  or  street,  they  ar» 
lost  in  the  legal  sense,  and  the  finder,  if  he  chooses  to  undertake  their  custody,  is  bound 
to  take  reasonable  care  of  them,  and  where  the  statute  requires,  to  advertise  them,  cao 
only  appropriate  them  after  a  reasonable  or  statutory  period  has  elapsed,  or  when  h» 
has  reason  to  believe  that  they  have  been  abandoned.  The  finder  of  such  artiolea 
may  hold  them  against  all  but  the  rightful  owner  ;  and  when  they  are  claimed  by  the 
owner  he  may  not  hold  tiiem  to  satisfy  the  lien  of  his  necessary  expenses  thereon^ 
Imt  he  must  give  them  up  and  resort  to  his  action  for  damages.^>Bxp. 


Hblwig  v.  Jobdan. 

(63Ind.21.) 
NuUance — wi  leased  premUee  —  when  landlord  liable  for. 

ft 

IMeDdaot,  being  the  owner  of  land  on  which  was  a  kiln  for  drying  lumber,  leased  the 
Mune,  knowing  that  tiie  kiln  would  be  used  by  the  lessee  for  drying  lumber,  and  know- 
ing, or  having  reason  to  know,  that  such  use  would  be  dangerous  to  plaintiff's  adjoin* 
lag  property.  Held,  that  defendant  was  liable  to  plamtiff  for  injuries  occastoned  tc. 
hii  adjoining  property  by  the  kiln. 

A  CnON  for  damages.     The  opinion  states  the  case. 

Harvey  ^  MaUler  and  Porter^  Harriion  ^  IRn$s^  for  appellant 
Taylor^  Band  ^  To^jot  and  Beck  ^  SulUvan,  for  appeUee. 

BusKiBK,  J.  The  appellee  sued  the  appellant  for  the  recoverj  of 
dflDiages  occasioned  bj  the  bnming  of  plaintiff's  house  by  a  fire  com* 
onimicated  from  a  dry-house  for  drying  lumber. 

The  material  facts  presented  by  the  record  are  these :  The  appellee  wa» 
Ji»>  owner  of  a  -certain  lot  in  the  city  of  Indianapolis,  upon  which  waa 
ir  ted  a  dwelling-house  and  other  buildings  ;  that  the  appellant  was  th» 
»w  er  of  certain  lots  in  said  city,  separated  from  the  lot  of  the  appellee 
vy  an  alley  fifteen  feet  in  width  ;  that  the  appellant  and  one  Jackson  and 
in  Bider  were  partners  in  the  business  of  manufacturing  furniture,. 
0  iA  was  carried  ^n  on  the  lots  of  the  appellant ;  that  in  May,  1869. 
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the  appellant  and  his  partners,  for  the  pc^rpose  of  seasoning  and  drying 
the  lumber  used  in  said  business,  erected  on  said  lots  a  kiln  for  drying 
lumber,  under  which  was  a  furnace  for  burning  wood ;  that  in  Septem- 
ber, 1869,  the  said  partnership  was  dissolved  by  the  appellant's  with- 
drawing therefrom,  the  business  being  carried  on  by  the  said  Jackson  and 
Rider ;  that  by  the  terms  of  said  dissolution,  the  said  Jackson  and  Rider 
became  the  owners  of  said  drying- kiln ;  that  at  the  time  of  such  dissolu« 
tioD  the  appellant  leased  the  said  premises  to  the  said  Jackson  and  Rider 
for  the  term  of  three  years,  reserving  rent  therefor ;  that  the  interest  of 
said  appellant  in  the  said  kiln  passed  to  the  said  Jackson  and  Rider,  in 
'  pursuance  of  the  terms  of  said  dissolution,  as  other  personal  property, 
and  not  as  real  estate ;  that  the  lease  merely  described  the  real  estate, 
and  then  added,  ^*  together  with  the  rights,  privileges  and»appurtenances 
thereunto  belonging,  to  have  and  to  hold  the  same,  for  and  during  the 
term  of  three  years,"  etc. ;  that  the  said  Jackson  and  Rider  took  posses- 
sion of  the  said  premises  and  continued  to  occupy  the  same  and  use  the 
said  kiln  until  in  July,  1870,  when  the  same  took  fire  and  was  burned 
up,  from  which  fire  was  communicated  to  the  buildings  of  the  appellee, 
by  means  whereof  they  were  destroyed. 

The  mere  structure  itself  was  not  a  nuisance  or  dangerous  to  any  per- 
son, but  its  use  and  operation  as  a  kiln,  at  the  place  where  it  was  situiU»d, 
was  necessarily  dangerous  to  the  property  of  the  appellee.  There  was 
no  agreement,  covenant  or  guaranty  on  the  part  of  the  appellant  that  his 
lessees  should  have  the  right  to  continue  the  use  of  the  said  kiln,  nor 
does  it  expressly  appear  that  he  was  to  receive  any  rent  or  profit  from 
the  continued  use  of  said  kiln ;  but  it  does  appear  that  he  knew  his 
lessees  intended  to  continue  the  said  business,  and  that  such  kiln  was 
necessary  to  the  successful  operation  thereof.  He  received  rent  for  the 
entire  premises,  which  included  the  kiln,  and  he  is  to  be  presumed  to  have 
known  or  to  have  reason  to  believe  that  his  lessees  would,  under  his 
lease,  continue  to  use  the  same  in  the  same  manner  in  which  it  had  been 
used  and  for  the  purpose  for  which  it  was  constructed ;  and  it  is  to  be 
further  presumed  that  he  knew  the  danger  which  would  result  to  tbfl 
property  of  the  appellee  by  such  use. 

The  question,  and  the  only  one,  which  we  are  required  to  decide  is, 
whether,  under  the  facts  and  circumstances  stated,  the  appellant  is  liabls 
for  the  injury  inflicted  upon  the  property  of  the  appellee. 

This  case  is  reported  in  1  Wilson's  Superior  Court  Rep.  447.  It  was 
there  held : 

1.  The  common  council  cannot,  by  granting  a  building  permit,  there 
bv  authorise  the  erection  of  a  building  to  the  injury  of  person  or  property. 
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2.  One  who  erects  a  nuisaoce  is  liable  for  its  oontinaanoey  as  for  a  new 
•misancey  as  long  as  it  continues,  and  it  is  not  in  his  power  to  release  him- 
•elf  therefrom  by  granting  it  oyer  to  another. 

3.  One  who  demises  his  property  for  the  purpose  of  having  it  used  in 
such  a  way  as  must  proye  offensiye  to  others  may  himself  be  treated  as 
the  author  of  the  mischief. 

4.  One  who  erects  a  nuisance  and  afterward  parts  with  the  real  estate 
upon  which  it  is  located,  either  by  conyeyanoe  with  a  warranty  or  ooyen* 
ant  that  amounts  to  an  affiimance  of  the  nuisance  and  a  grant  of  its  con* 
tinuance,  or  leases  it  on  terms  by  which  he  derives  a  benefit  or  profit 
from  its  continuance,  or  louses  his  real  estate,  receiving  rent  therefor  and 
knowing,  or  having  reason  to  believe,  that  the  use  of  the  property  for  the 
purpose  for  which  it  is  leased  will  prove  to  be  injurious  to  the  property 
of  others,  or  become  a  nuisance,  will  be  liable  to  an  action  for  an  injury 
resulting  therefrom. 

The  question  involved  was  quite  fully  considered  in  the  court  below, 
where  the  leading  cases  were  cited  and  reviewed.  We  think  the  con- 
clusion reached  by  the  court  below  was  correct.  We  do  not  deem  it 
necessary  to  enter  into  a  review  of  the  authorities,  but  content  ourselves 
with  citing  them.  BosweU  v.  Priory  12  Mod.  685,  also  reported  in  1  Lord 
Raym.  713,  and  2  Salk.  460  ;  Bich  v.  Ba$terfield,  4  C.  B.  783  ;  Rex  v. 
Pedly,  1  Ad.  <&  £.  822  ;  Fish  v.  Dodge,  4  Den.  311;  Waggoner  v.  Jemudne, 
3  id.  306;  Blunt  y*  Aikin,  15  Wend.  522;  Mayors  etc,,  of  Albany  v.  Oun 
liff,  2  N.  Y.  174 ;  Staple  v.  Spring,  10  Mass.  74;  Hanse  v.  Cowing,  1 
Lans.  288. 

The  last  case  cited  is  clearly  distinguishable  from  the  case  in  judg- 
ment. There,  the  person  who  had  erected  the  nuisance*  had  conveyed 
the  title  without  a  warranty  or  covenant  that  amounted  to  an  alDrmanoe 
of  the  nuisance  or  a  grant  of  its  continuance,  and  parted  with  the  posses- 
sion before  the  injury  complained  of.  Hero,  the  appellant  owned  tlie 
real  estate  on  which  the  kiln  was  erected.  The  kiln  was  erected  by  him- 
self and  his  partners  for  partnership  purposes.  He  sold  his  interest  in 
the  partnership  to  his  partners,  and  leased  the  real  estate  on  which  the 
kiln  was  erected,  and  received  rent  tlierofor.  Tltekiln,  when  used,  was 
dangerous  to  the  property  of  others.  It  is  plainly  inferable  from  the 
facts  in  the  record  that  the  appellant  knew  that  the  kiln  would  be  used 
for  drying  lumber,  and  that  such  use  would  endanger  the  property  of  the 
appellee.  He  retained  the  title  to  the  real  estate  and  derived  an  income 
from  the  use  thereof,  including  the  kiln. 

I%e  judgment  ie  affirmed,  with  eoiti. 

PiTTiT,  J.,  was  absent,  and  took  no  part  in  the  decision  of  this  cause. 
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(08Ilid.2M.) 

Broktr  —  commiukmi'^yahtneanied, 

!%•  owner  of  real  eetate  agreed  with  a  broker  fhat  If  tbe  latter  would  "  flad  a  pm^ 
ehaaer  or  make  a  sale  of  said  zeal  estate  "  he  would  give  said  broker  a  oertaln  aom  a* 
eommlaBioiL  The  broker  procured  a  petson  to  enter  into  a  legal  and  biodliig  oom* 
tract  with  the  owner  to  purdiaae  said  zeal  estate,  but  he  afterward  retbaedtopecfona. 
Eeidy  that  the  broker  was  entitled  to  the  snm  agreed.* 

A  CTION  for  money.   The  opinion  states  the  CMe. 

J.  T,  Dye  and  A.  O.  Harrit^  for  appellanto. 

C  W,  Smith  and  B.  0.  HawJdm^  for  appellees. 

BiDDLB,  J.  The  appellants  were  real-estate  brokers  in  the  ci^  of  In- 
dianapolis. The  appellees  were  owners  of  certain  real  estate,  situated  in 
the  citj,  on  the  comer  of  Washington  and  Mississippi  streets.  The  par- 
ties mutually  agreed  that  if  the  appellants  would  '^  find  a  purchaser,  or 
make  a  sale  of  said  real  estate,"  they  should  reoeiye  for  Uieir  oommis* 
sion  $1,000,  which  the  appellees  agreed  to  pay.  In  pursuance  of  thia 
agreement,  the  appeUants  procured  an  offer  for  the  real  estate  mentioned, 
from  John  Wymond,  which  was  accepted  by  the  appdleei.  The  offer 
and  acceptance  are  in  the  following  words : 

^<  To  Messrs.  MUler  and  Crawford, 

^  Gents  : — I  will  give  you  for  your  property  on  the  comer  of  Wash- 
ington  and  Mississippi  streets,  in  the  city  of  Indianapolis,  Ind. :  I  will 
assume  forty-five  thousand  dollars  now  on  the  property,  after  deducting 
the  back  interest,  and  give  you  my  dwelling  property,  in  whidi  I  now 
reside,  at  Lawrenceburgh,  Ind.,  and  pay  you  five  thousand  dollars  in 
cash ;  and  I  am  to  have  the  rent  from  December  1st,  1878. 

^Jomr  Wtkovd. 

<<  Indianapolis,  Dec  4th,  1873. 
''  We  accept  the  above  proposition. 

<«S00TT  MiLLSR. 

^  J.  MONBOK  CSAmrOBIK*' 

•8ee3bm&«T.  ^toroncfer  (101  Ma8B.2S6),  8  Am.  Rep.  M0;  MeCUwe  v.  iVrfne(4» 
N. T.  501),  10 id.  481 ;  WalkerY,  TiortU (IHI Man.  Vn\ Sid.  WSL 
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On  the  8th  of.  December,  1873,  the  parties  met  at  the  offloe  of  the  ao- 
peUants,  to  carry  oat  the  agreement  by  executing  the  proper  convey 
anoes  interchangeably  and  paying  and  receiving  the  purchase-money. 
After  some  talk  between  and  amongst  the  parties,  Wymond  became  dis- 
satisfied  with  the  agreement  as  a  bargain,  and  refused  to  execute  his  part 
of  it ;  whereupon  the  appellants  informed  the  appellees  that  they,  the 
appellees,  could  hold  Wymond  to  his  agreement,  and  that  they,  the  ap- 
pellants, should  hold  them,  the  appellees,  for  their  commission  of  $1,000. 
These  are  the  essential,  and,  we  believe,  the  undisputed  facts  of  the 
case.  The  appellees  refused  to  pay  the  commission,  and  the  appellants 
brought  this  suit.  We  do  not  state  the  issues  nor  the  proceedings,  as  no 
question  is  made  concerning  them.  The  finding  and  judgment  below 
were  against  the  appellants.  The  main  question  there  was,  and  here 
is,  are  the  appellants  entitled  to  recover  their  commission  against  the  ap- 
pellees, upon  the  facts  stated  ?  And  the  case,  we  think,  turns  upon  the 
sole  question  whether  the  offer  and  acceptance,  as  set  forth,  amounts 
to  ^  finding  a  purchaser,  or  making  a  sale  "  of  the  real  estate  described 
or  not,  within  the  meaning  of  the  agreement  made  between  the  appel- 
lants and  appellees. 

The  question  involved  in  this  case  has  never  before  b^n  presented  in 
this  State,  we  believe.  Indeed,  we  have  very  few  reported  cases,  in  any 
way  touching  the  subject-matter  of  brokers'  commissions.  The  author 
ities  of  other  States  do  not  seem  to  entirely  agree ;  but  upon  dose  analy- 
sis,  it  does  not  appear  that  they  are  in  serious  conflict. 

To  complete  a  sale  of  personal  property,  either  actual  or  potential  de- 
livery of  the  article  sold  is  necessary,  unless  there  is  some  different  spe- 
cial stipulation  in  the  agreement  In  ancient  times,  it  was  necessary,  in 
the  sale  of  land  or  a  tenement,  to  complete  the  right  of  possession  by  the 
delivery  of  a  turf  or  clod,  which  ceremony  was  called  livery  of  seizin  ; 
but,  in  the  advancement  of  civilization  and  intelligence,  wl^en  written 
deeds  were  introduced,  this  cumbrous  and  symboliod  performance  fell 
into  disuse,  and  has  long  since  been  abolished.  A  bargain  and  sale,  since 
the  enactment  of  the  statute  of  uses  and  trusts,  '^b  a  kind  of  a  real  con- 
tract, whereby  the  bargainer,  for  some  pecuniary  consideration,  bargains 
and  sells,  that  is,  contracts  to  convey  the  land  to  the  bargainee,  and  be- 
comes by  such  a  bargain  trustee  for,  or  seized  to  the  use  of,  the  bar* 
gainee ;  and  then  the  statute  of  uses  completes  the  purchase ;  or,  as  it 
hath  been  well  expressed,  the  bargain  first  vests  the  use,  and  then  the 
statute  vests  the  possession."  2  Bl.  Com.  338.  Indeed,  conveyance  in 
trust  is  frequently  nothing  more  than  a  contract  that  the  trustee  shall 
convey  the  land  in  some  special  manner,  or  to  some  particular  person,  or 
Vol.  XXI.— 25 
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ms  the  eestuff  que  U9e  may  direct.  According  to  this  view,  a  contract  to 
convey  may  be  held  aa  a  sale.  No  question  has  been  made  in  this  case 
as  to  the  validity  of  the  contract  between  the  vendors  and  vendee. 

The  following  cases  are  dted  on  behalf  of  the  appellees  :  MeGavoetr* 
Woodlief,  20  How.  (U.  S.)  221.  In  that  case,  the  vendor  gave  his  broker 
specific  directions  to  sell  his  plantation  and  slaves  for  $130,000,  of  which 
$20,000  was  to  be  paid  in  cash,  and  the  remainder  in  Ave  equal,  annual 
instaUments,  with  interest.  The  broker  found  a  purchaser,  Greorge  M. 
Long,  who  agreed  to  these  terms,  but  when  they  proceeded  to  execute  the 
contract,  Long  and  the  broker  changed  the  terms  of  it,  by  substituting 
Long's  wife  as  the  purchaser,  and  were  to  negotiate  certain  notes  she  held 
against  Dr.  Bard,  to  apply  on  the  $130,000,  and  made  no  special  arrange- 
ment at  all  as  to  the  payment  of  the  $20,000.  To  this  new  agreement, 
as  far  as  the  evidence  showed,  the  vendor  never  consented.  The  case,  in 
short,  is  this  :  The  vendor  directs  his  broker' to  sell  his  property  according 
to  specific  terms ;  the  broker  ultimately  changes  the  terms  to  another  con- 
tract, to  which  the  vendor  never  agreed.  Upon  this  ground,  it  was  held, 
that  the  broker  could  not  recover  for  his  commission,  and  we  think  very 
properly.  But  it  is  quite  a  different  case  from  the  one  before  us.  True,  Mr. 
Justice-  Nelson,  in  delivering  the  opinion  of  the  court,  says :  '<  Certainty 
in  the  offer  to  fulfill  is  as  important  to  the  vendor  as  in  the  terms  of  the  sale 
to  the  vendee,  and  equally  necessary  before  the  vendor  can  be  put  in  fault. 
The  broker  must  complete  the  sale  ;  that  is,  he  must  find  a  purchaser  in 
p  situation  and  ready  and  willing  to  complete  the  purchase  on  the  terms 
agreed  on,  before  he  is  entitled  to  his  commissions." 

These  words,  however,  must  be  held  to  have  been  spoken,  not  gener> 
ally,  but  in  reference  to  a  purchase  according  to  the  terms  specifically 
given  to  the  broker  by  the  vendor. 

Richard*  v.  Jackson^  31  Md.  250 ;  S.  C,  5  Am.  Rep.  49.  This  case 
supports  the  appellees,  in  principle.  There  was  a  clause  of  forfeiture, 
however,  in  the  contract,  by  which  the  purchaser  could  abandon  it  on  pay- 
ment of  $2^0.    But  the  decision  of  the  case  was  not  put  upon  this  ground. 

Read  v.  Rann,  10  B.  &  C.  438.  This  case  bears  upon  the  point  in 
question,  but  is  not  analogous  to  the  case  we  are  considering.  The  suit 
was  brought  upon  a  qiumtum  meruit  count,  and  tha  proof  showed  a  spe* 
dal  contract,  unfulfilled ;  and  upon  this  ground,  the  broker  faUed  to  re- 
cover, Parke,  J.,  remarking : 

'*  The  claim  of  the  plaintiff  rests  on  the  custom,  and  not  on  a  quantum 
meruit.  The  custom  supposes  a  special  contract  between  the  parties,  and 
if  that  is  not  satisfied,  no  claim  at  all  arises,  foi  no  other  contract  can  ba 
implied." 
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Kimberfy  v.  ffetiderfon,  29  Md.  512.  In  this  case  the  brokers  brought 
the  vendor  and  the  vendee  together,  and  they  executed  certaii  papers, 
^  whereby  they  respectively  contracted  for  the  sale  and  purchase  of  the 
oroperty,  with  a  stipulation  that  in  case  either  party  should  fail  to  comply 
with  the  contract,  a  forfeiture  of  $1,000  should  be  paid  by  the  party  in 
default,  to  the  other.*'  The  vendee  failed  to  comply  with  the  contract, 
and  paid  the  forfeiture.  This  contract  could  not  be  mutually  enforced 
between  the  vendor  and  the  vendee ;  and  upon  this  ground  it  was  held 
that  the  brokers  could  not  recover  for  their  commission.  Alyet,  J.,  in 
delivering  the  opinion  of  the  court,  remarked  : 

*'  Here  the  undertaking  failed.  A  party  was  produced,  it  is  true,  and 
a  contract  entered  into  through  the  agency  of  the  appellees,  but  of  such 
a  character  that  the  party  contracting,  by  the  exercise  of  an  option  given 
him,  relieved  himself  of  the  obligation  to  complete  the  purchase,  and  did 
not,  in  fact,  become  the  purchaser." 

Besides,  the  brokers  inserted  a  clause  in  the  contract  which  was  not 
communicated  to  their  principal.  True,  in  this  case  there  is  a  dictum 
spoken  by  the  judge,  which  would  seem  to  support  the  view  taken  by  the 
appellees,  but  that,  we  must  suppose,  was  spoken  of  the  contract  before 
him,  and  not  as  a  general  principle,  applicable  to  all  contracts  for  a 
broker's  commission  ;  at  least,  being  a  mere  dictum^  it  is  not  author- 
itative. 

De  Santos  v.  Taney y  18  La.  Ann.  151.  De  Santos,  a  real  estate  broker, 
was  employed  by  Taney  to  sell  three  houses.  Avegno  made  an  offer, 
through  De  Santos,  to  Taney,  to  buy  the  houses  for  $15,500,  which 
Taney  accepted  in  writing.  When  the  parties  met,  to  have  the  papers 
signed  by  Avegno,  he  and  Taney  disputed  about  the  payment  of  the 
taxes  on  the  property,  Avegno  insisting  that,  by  the  agreement  with  the 
broker,  he  was  to  pay  but  two-twelfths  of  the  taxes,  while  Taney  in- 
sisted that  his  intention  was  to  have  the  sum  named  for  his  property, 
without  any  deduction  for  taxes  ;  upon  this  the  parties  disagreed,  and  the 
contract  was  not  consummated.  And  the  decision  of  the  case  was  made 
to  turn  upon  the  point  that  the  contract  failed  '^  on  account  of  the 
broker's  neglect  to  stipulate  clearly  concerning  the  taxes."  This  case, 
in  its  premises  and  conclusion,  does  not  support  the  appellees ;  though 
Buchanan,  J.,  said : 

*^  But  all  the  authorities  confirm  the  doctrine  of  Judge  MABiiN,as  we 
understand  it,  that  no  brokerage  is  due  until  the  sale  is  complete  and  ex- 
ecuted, that  is  to  say.  until  the  consideration  of  the  sale  has  passed  to  the 
fendor." 

We  are  not  convinced  that  all  the  authorities  confirm  this  proposition 
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indeed,  we  have  been  unable  to  find  one  ihat  carries  the  doetrine  to  such 
an  extent  Spofpobd,  J.,  in  the  same  ease,  expresses  an  opposite  opin* 
ion.    He  says : 

'^  I  do  not  think  it  necessary  that  the  consideration  shonld  have  passed* 
bnt  I  consider  brokerage  earned  so  soon  as  the  broker  has  effected  a  com- 
plete bargain  between  the  parties." 

Here  are  two  dCeta  from  different  judges,  in  the  same  case,  qoite  op- 
posite, while  both  agree  as  to  the  principle  upon  which  the  case  b  dedded* 
Thb  is  a  strong  instance  to  warn  os  from  following  what  a  jndge  says, 
instead  of  what  a  court  decides.  The  dictum  of  a  judge  is  very  different 
from  the  decision  of  a  court,,  although  the  judge  and  the  court  may  be 
the  same  person,  and  the  dictum  and  decision  in  the  same  case.  There  is 
nothing  authoritative  in  a  case,  except  what  is  required  to  be  decided  to 
reach  the  final  judgment,  and  what  by  the  judgment  becomes  re$  a^'udi' 
cata  between  the  parties  as  to  the  subject-matter  of  the  suit 

We  have  thus  carefuUy  examined  all  the  authorities  cited  by  the  ap- 
peUees,  and  considered  the  argument  in  support  of  their  views,  but  we 
are  unable  to  adopt  the  extreme  rule  contended  for  by  them  —  approved 
but  by  the  single  case  of  Sichardi  v.  Jacksanysuprcty  and  expressed  obiicr 
by  oidy  one  of  the  judges  in  the  case  of  De  SarUos  v.  Tanc^y  tupra-^ 
namely,  '^  that  no  brokerage  is  due  until  the  sale  is  complete  and  exe- 
cuted ;  that  b  to  say,  until  the  consideration  of  the  sale  has  passed  to  the 
vendor."  This  rule  is  not  supported,  indeed  we  think  it  u  quite  ovei^ 
thrown,  by  the  current  of  authorities ;  nor  does  it  seem  to  us  to  be  ap* 
plicable  to  the  State  of  Indiana.  In  this  State,  lands  are  bought  and 
sold  almost  as  freely  as  commodities ;  they  are  often  mortgaged  or 
pledged  as  a  basis  of  business  operations ;  sales  are  made  upon  deferred 
payments,  for  the  purpose  of  holding  them  as  investments  ;  conveyances 
are  frequently  executed  in  trust,  for  the  convenience  of  the  parties ;  large 
quantities  of  lands  are  held  by  executive  contracts,  to  facilitate  transfers 
by  assignments ;  in  many  of  which  cases  the  consideration  is  not  paid, 
and  not  to  be  paid,  and  the  titles  conveyed  in  fee,  for  months  and  even 
years,  after  the  sale  is  made,  possession  given  and  full  enjoyment  had» 
Under  such  circumstances,  to  adopt  a  rule  which  would  deny  the  broker 
his  commission  until  the  consideration  was  pud  and  the  final  conveyance 
executed,  would  be  manifestly  unsuitable  to  our  condition,  and  we  think 
unjust  We  are  of  opinion  Uiat  when  the  broker  has  effected  a  bargain 
and  sale,  by  a  contract  which  is  mutually  obligatory  on  the  vendor  and 
vendee,  he  is  entitled  to  his  commission,  whether  his  employer  chooses  to 
comply  with  or  enforce  the  contract  or  not  The  following  authorities 
support  us  in  our  conclusion  :   Cook  v.  FUkc^  12  Gray,  491 ;  Drury  v. 
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Neuman,  99  Mass.  256 ;  Middleton  v.  FindXoy  25  Cal.  76 ;  Knapp  v. 
WaUaee,  41 N.  Y.  477  ;  StiUman  t.  Mtch^  2  Rob.  (N.  Y.)  523  ;  Higgini 
V.  Mocre^  84  N.  Y.  417  ;  Heinrieh  ▼.  JTom,  4  Dalj,  74 ;  Riee  y.  itfoyo, 
107  Mass.  550 ;  Mixmey  ▼.  JSiUer,  56  N.  Y.  238 ;  Barnard  ▼.  Mmnot,  8 
Kejes,  208 ;  CAoptn  v.  BrtdgeSy  116  Mass.  105. 

The  case  of  Lane  v.  Albrighty  49  Ind.  275,  is  in  harmonj  with  the 
above  aathorities  in  principle,  though  not  in  point  as  to  fact  with  the  case 
we  are  considering.  In  that  case,  the  agent  was  negotiating  a  sale,  bat 
was  prevented  from  completing  it,  bj  the  act  of  the  vendor  in  making  the 
sale  himself ;  in  this  case,  the  brokers  had  completed  the  sale,  but  the 
vendors  refused  to  enforce  the  contract  We  can  see  no  distinction  be- 
tween the  cases  in  principle,  as  to  the  rights  of  the  agent  or  the  brokers. 
In  the  one  case,  as  the  failnre  to  complete  the  contract  was  not  the  fault 
of  the  agent,  we  held  that  he  was  entitled  to  his  compensation ;  in  this 
case,  as  the  failure  to  enforce  the  contract  after  its  completion  was  not 
the  faolt  of  the  brokers,  we  most  hold  that  they  are  entitled  to  their  com- 
mission. 

The  judgment  is  reversed ;  cause  remanded,  with  instructions  to  sua* 
tain  the  motion  for  a  new  trial,  and  for  further  proceedings. 


Shkltoh  t.  Stats,  w  rd.  Boabd  of  Com'bs  of  Moboav  Co. 

(68  Ind.  881.) 

Cbtrnfy  tnoMwrtT  —  llabUity  <tf. 

htllkKk  on  behalf  of  a  county  against  a  oomity  treasnivr  to  reoorer  moneys  xMetredlif 
hfan  as  inteiett  on  paUie  moneys  deposited  by  him  in  a  bank.  flUd,  that  the  ooonliy 
treasiirer  was  not  a  baflee  of  the  public  moneys  bnta  debtor  therefor,  and  that  thste* 
fine  he  was  not  liable  for  aneh  Inteieet* 

A  CTION  for  moneys.    The  opinion  states  the  case. 

O.  F.  MeNutiy  G.  W.  GnMe,  O.  H.  Ohcqmanj  U.  J.  Ebummmd  and 
J.  J.  Haweiy  for  appeUant. 

W,  R.  HarrUon  and  YF.  S.  Shirleffy  for  appellees. 

PowKBT,  C.  J.  Action  by  and  judgment  for  the  appeUees  against  the 
iqi^peUant.    Two  errors  are  properly  assigned  in  thb  court.    The  first  la 

*  Compare  PerUy  v.  OomUif  qfMuikeffon,  20  Am.  Sep.  687 
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the  overruling  of  the  demurrer  of  the  defendant  to  the  oomplaiut,  and  the 
second,  overruling  the  motion  of  the  defendant  for  a  new  trial. 

In  the  complaint,  it  is  alleged,  in  substance,  that  on  the  6th  day  of 
August,  1865,  the  defendant  became  and  was  the  duly  qualified  treasui^r 
of  Morgan  county,  and  continued  to  hold  that  office  and  to  discharge  the 
duties  thereof,  until  the  6th  day  of  August,  1871,  during  which  time  he 
had  in  his  hands  large  sums  of  the  public  moneys  of  said  county, 
being  aU  the  public  moneys  and  funds  of  the  'county ;  that  he  de* 
posited  such  funds  in  and  with  the  First  National  Bank,  in  Martins- 
ville, in  said  county,  and  received  from  said  bank  interest,  profit  and  in- 
come for  and  upon  the  same,  and  for  the  use  and  deposit  thereof,  for  and 
during  the  time  aforesaid,  $2,141.97,  a  bill  of  particulars  of  which  is 
filed,  and  which  he  converted  to  his  own  use ;  that  the  defendant  ceased 
to  be  such  treasurer  on  the  said  6th  day  of  August,  1871,  his  successor 
therein  having  been  duly  elected  and  installed ;  yet  the  defendant  has 
failed  and  refused  to  pay  to  his  successor,  etc.,  said  sum  so  received  for 
interest  and  profits  on  said  money  of  the  county,  except,  etc.,  leaving 
balance  due  $1,686,  the  amount  paid  being  the  sum  received  by  him 
after  the  passage  of  the  fee  and  salary  law  of  1871.     Wherefore,  etc 

Following  the  oomplfunt  in  the  record  is  this  agreement : 

"  I,  Joseph  R.  Shelton,  the  within-named  defendant,  hereby  waive  the 
issue  and  service  of  process  on  me  in  said  action,  and  enter  my  appear- 
ance thereto.  I  furdier  waive  all  objection  to  the  form  of  the  action, 
and  that  the  same  is  not  on  my  ofilcial  bond,  said  action  being  brought  in 
this  form,  and  not  on  my  bond,  but  against  me  alone,  by  agreement,  al 
my  instance,  the  object  being  to  have  determined,  in  the  most  direct  and 
least  expensive  mode,  whether  I  am  liable  for  interest  received  by 
me  on  deposits  of  money  in  my  hands,  while  acting  treasurer  of  said 
county  of  Morgan.  I  reserve  the  right  to  demur  to  the  complaint,  on 
the  ground  that  the  facts  stated  do  not  make  a  cause  of  action  against 
me,  and,  upon  proper  answer,  to  defend  said  action  on  its  merits, 

*"  J.  B.  Shbltox 
«  February  6th,  1872." 

Any  further  statement  of  the  facts,  to  show  how  the  question  for  de 
dsion  is  presented,  is  deemed  unnecessary.  The  question  is  thb :  Is  the 
defendant  liable  to  pay  over  the  amounts  collected  and  received  by  him 
as  interest,  as  aforesaid,  on  the  public  moneys  whidi  came  to  his  hands^ 
and  which  were  by  him  loaned  to  and  deposited  with  the  bank  ?  The 
question  is  argued,  with  their  accustomed  ability,  by  counsel  :n  both 
sides. 
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It  is  claimed  by  ooonsel  for  the  appellees,  that  the  monej  in  the  hands 
of  the  treasurer  was  so  far  trust  funds,  and  the  treasurer  so  far  in  a  fidu- 
daiy  relation  to  the  county,  or  as  an  agent  of  the  county,  that  all  the 
profits  made  by  him  from  loans  of  the  money  followed  the  ownership  of 
the  principal  fund,  and  belonged  to  the  county. 

Counsel  for  the  appellant,  on  the  contrary,  contend  that  the  ap{)ellant 
did  not  stand  in  any  fiduciary  relation  to  the  county  or  its  funds,  nor  did 
he  occupy  the  position  of  an  agent  of  the  county,  and,  consequently,  was 
not  liable  to  account  for  such  interest. 

Counsel  for  appellees  cite  and  rely  on  the  following  authorities: 
Docker  v.  S<me9,  8  Eng.  Ch.  172;  Story  on  Agency,  {{  16,  207,  210, 
306 ;  Dunlap's  Paley's  Agency,  49  ;  Diplock  v.  Mackbum^  8  Camp.  43 ; 
Earl  ofLonBdale  v.  Ohureh,  3  Bro.  C.  C.  41 ;  Ma$$ep  v.  Davie$,  2  Yes. 
Jr.  317 ;  Michmd  t.  Girad,  4  How.  (U.  S.)  503 ;  1  G.  <&  H.  641,  f  S  7, 
8;  OHeOy  etc.^  Oo.  v.  L^nchj  11  Paige,  520;  Barney  v.  Saunden,  16 
How.  (U.  S.)  535 ;  Ui  &  y.  PreecM,  3  id.  578  ;  and  U.  S.  v.  Margany 
11  id.  154. 

Counsel  for  appellant  cite  the  following  authorities  upon  the  main 
point:  2  Spence's  £q.  Jur.  917;  2  Story's  Eq.,  {§  1268, 1272, 1273  ;  JBKm 
▼.  Siokee^  2  Lead.  Cas.  Eq.  (4th  ed.)  1742,  et  seq. ;  SupervU&n^  ete. 
T.  Dorr,  25  Wend.  440 ;  Muzzy  ▼.  ShaUuchy  1  Den.  233 ;  Inhahitantiy 
etc,  ▼.  Haaxoprd,  12  Cush.  112  ;  InhMtants,  etc.  v.  B^  9  Mete  499 ;  (Jam. 
mampciUih  y.  Cbmfy,  3  Penn.  St.  372 ;  U.  S.  y.  Prescatt,  supra ;  Sati 
hdia  Oo,  ▼.  Henchman^  1  Yes.  Jr.  287 ;  Maseey  ▼.  Davieiy  supra ; 
Beaumont  ▼.  Boutihee,  7  id.  599;  Prevost  ▼.  Gratz,  ¥eU  C.  C.  364; 
OampbeU  ▼.  Penn,  Life  Ins,  Co,^  2  Whart.  53 ;  Bartholomew  y,  Leech^  7 
Watts,  472  ;  JUichoud  t.  Oxrod,  supra  ;  Barney  v.  Saunders^  supra  ;  Dip' 
lock  V.  Nackbumy  supra  ;  Newton  v.  Bennett  1  Bro.  C.  C.  359  ;  Perkins 
T.  Bayntun,  id.  375;  Forster  ▼.  Forster,2  id.  617;  Dreves  v.  Towns' 
hendy  id.  1  384;  Brown  v.  Litton,  1  P.  Wms.  140;  RatcUffe  v.  Qraves^ 
1  Yem.  196 ;  Lee  v.  Lee,  2  id.  548 ;  Hieks  v.  Hicks^  3  Atk.  274  ;  Ear. 
of  Lonsdale  v.  Ohureh,  supra;  Ohedworth  ▼.  Edwards^  8  Yes.  Jr.  47. 

We  cannot,  in  this  opinion,  examine  specially  all  these '  authorities 
None  of  them  relate  to  the  case  where  a  public  officer  having  the  custody 
of  money  has  made  a  profit  by  loaning  it  to  or  depositing  it  with  another 
person  or  with  a  corporation ;  but  they  are  cases  where  a  trustee  or  im 
agent  has  made  a  profit  by  using,  loaning  or  depositing  the  money  of  Ua 
cestui  que  trust  or  principal.  We  have  not  been  referred  to,  nor  haTO 
we  found  any  case  where  the  rule  has  been  applied  to.  a  public  officer. 
Tn  this  8tai«,  the  rule  of  liability  of  officers  charged  with  the  custody  ol 
public  moneys  is  very  strict  They  have  been  held  to  ali^ost,  if  not  quitc^ 
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the  same  degree  of  liability  as  if  they  were  insarers  of  the  safety  of  the 
money,  and  no  degree  of  diligence  or  care  has  shielded  them  from  such 
liability  in  case  of  its  loss.  This  could  not  be  held,  to  well-settled  prin* 
ciples  of  law,  if  the  officer  was  only  the  agent  of  the  county,  or  the  ens- 
todian  of  the  money,  the  ownership  of  the  specific  money  being  in  the 
county.  If  the  specific  money  remains  the  property  of  the  county,  then 
the  officer  could  not,  with  any  propriety,  be  held  liable  for  its  loss,  unless 
such  loss  accrued  through  his  negligence.  But  such  has  not  been  held 
to  be  the  measure  of  his  liability.  The  liability  has  been  held  to  grow  out 
of  the  unconditional  and  unlimited  engagement  which  the  officer  assumes 
in  giving  his  official  bond  and  taking  upon  himself  the  duties  and  respon- 
sibilities of  the  office.  It  is  probably  the  correct  rule,  that  when  the 
officer  has  complied  with  the  terms  of  his  official  bond,  by  keeping  the 
money  safely  during  the  term  of  his  office,  by  paying  it  out  when  legally 
required  during  his  term,  or  ac  counting  for  and  paying  the  same  over  to 
the  proper  person  or  authority  at  the  expiration  of  his  term,  he  has  done 
all  that  the  law  and  the  terms  of  his  bond  require  of  him.  He  is  not, 
like  a  trustee  or  an  agent,  the  mere  bailee  or  custodian  of  the  money  in 
his  hands.  The  money  which  he  receives  becomes  his  own  money,  and 
when  he  has  accounted  as  required  by  law  and  by  the  terms  of  his  bond, 
nothing  further  can  be  required  of  him.  Roek  v.  SUngety  86  Ind.  846. 
If  the  legislature  has  provided,  or  shall  provide,  that  money,  in  such 
case,  shall  remain  specifically  the  money  of  the  county,  a  different  role 
would  prevail.  No  such  regulation  is  found  applicable  to  the  money 
from  which  the  profits  were  derived,  that  are  in  question  in  thb  case. 

ThiBJudgmmU  it  rwened,  with  eoiUf  and  the  eame  rmmuuUL 
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(68  Ind.  454.) 
PatmU^rlght  ^  8taU  legMatwre  to  intrnf/n  wUh  $Qleqf. 


▲  Stete  ■tatots  reqnlzad  foreign  oorpoailloiMiasa  eondltJoo  pteoedend  to  the 
of  their  biialiiew  In  anyooonty  of  the  Stete,  to  deposit  in  the  oAoe  of  theoonntydaik, 
apower  of  attorney  antborisliig  their  agents  to  tnusaot  business  lor  them  and  tiiesar- 
vkse  of  piooeM  on  said  coipoiatioiis  by  serflce  on  such  agents.  HM  not  to  apply  to 
eorpoimtkifiB  engaged  In  the  manafaetnn  and  sale  of  aitides  covered  by 


A 


CTION  on  a  promissory  note.    The  opinion  states  the  case. 


*  Compaie  PatUnon  v.  Oommonwealth,  pan  220. 
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TVoxdl,  Ward  ^  Graham,  for  appellant 

HowK,  J.  This  is  an  action  by  appellant,  the  payee,  against  appellee, 
the  maker  of  a  promissory  note.  Appellee's  answer  states,  in  substanoe, 
that  appellant  is  a  foreign  corporation,  not  organized  under  the  laws  of 
this  State ;  that  the  note  sued  upon  was  executed  to  appellant  in  New- 
ton county,  Indiana,  in  consideration  of  a  sewing-machine,  sold  to  ap- 
pellee by  one  J.  F.  Kitsmiller,  who  represented  himself  a  duly  author- 
ized agent  of  the  appellant  in  said  county,  and  that  said  Kitsmiller  did 
not  deposit  in  the  office  of  the  clerk  of  said  Newton  county  any  power 
of  attorney  or  other  authority  from  appellant,  authorizing  said  Kitsmiller 
to  transact  business  in  said  county  in  appellant's  name,  and  authorizing 
service  of  process  on  appellant,  by  service  on  said  Kitsmiller,  in  said 
county. 

To  this  answer  appellant  demurred,  upon  the  ground  that  it  did  not 
«tate  facts  sufficient  to  constitute  a  defense  to  the  action.  The  demurrer 
was  overruled  and  appellant  excepted. 

Appellant  then  replied  specially  to  the  answer,  that  the  sewing-machine, 
«old  by  appellant  to  appellee,  as  alleged  in  the  answer,  and  for  which 
the  note  in  suit  was  executed,  was  an  article  or  implement,  the  sole  and 
exclusive  right  and  privilege  of  the  manufacture  and  sale  of  which  were, 
prior  to  and  at  the  time  of  said  sale  thereof,  vested  in  appellant  by  vir- 
tue of  certain  letter»-patent,  issued  by  the  government  of  the  United 
States  of  America,  on  the  22d  day  of  June,  1852,  to  William  O.  Grover 
4ind  William  E.  Baker,  and  re-issued  on  the  6th  day  of  July,  1858,  by 
«aid  United  States,  to  the  appellant,  and  extended  by  said  United  States 
en  the  2l8t  day  of  June,  1866,  for  seven  years  from  that  time,  and  by 
virtue  also  of'  the  assignment  lo  appellant,  by  said  Grover  &  Baker,  of 
their  right,  title,  interest,  claim  and  demand  in,  to  and  under  said  letters- 
patent,  and  the  re-issue  and  extension  thereof.  Copies  of  the  re-issued 
letters-patent,  and  of  tiie  extension  thereof,  and  of  said  assignment,  are 
filed  with  and  made  part  of  said  reply.  And  appellant  then  averred  in 
said  reply,  that  the  sewing^nachine,  in  said  answer  mentioned,  was  man- 
ufactured and  sold  to  appellee  by  the  appellant,  pursuant  to  the  authoi^ 
ity  and  under  and  by  virtue  of  the  franchise  vested  in  and  secured  to 
appellant  in  manner  and  form  aforesaid,  and  not  otherwise. 

To  this  reply  appellee  demurred,  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  reply  to  appellee's  answer.  This  demur- 
Ter  was  sustained  by  the  court  below,  and  to  this  decision  appellant  ez« 
eepted.  And  appellant  refusing  to  amend  its  reply,  judgment  was  reo' 
dered  for  the  appellee,  upon  his  demurrer. 
Vol.  XXL— 26 
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In  this  court,  the  appellant  has  assigned  the  following  errors,  on  the 
record: 

1.  The  oyermling  of  appellant^s  demurrer  to  appellee's  answer. 

2.  The  sustaining  of  appellee's  demurrer  to  appellant's  reply  to  the 
answer. 

The  first  alleged  error  was  intended,  we  suppose,  to  present  to  this 
court,  for  its  consideration,  the  sufficiency  of  the  facts  stated  in  appellee's 
answer  to  constitute  a  defense  to  this  action.  As,  however,  the  appel- 
lant's attorneys,  in  their  brief  on  file  in  this  cause,  have  completely 
ignored  this  first  alleged  error,  we  shall,  in  conformity  with  the  well- 
established  practice  of  this  court,  regard  this  error  as  waived  by  the  ap- 
pellant, and  will  neither  consider  nor  decide  any  question  thereby  pre- 
sented, or  intended  to  be  presented,  for  our  determination. 

A  more  interesting  question,  however,  u  presented  for  the  considera- 
tion of  this  court,  by  the  alleged  error  assigned  upon  the  ruling  of  the 
court  below  on  appellee's  demurrer  to  appellant's  reply  to  the  answer. 
In  this  reply,  appellant  virtually  admitted  the  facts  stated  in  appellee's 
answer  to  be  true ;  and  in  avoidance  of  the  legal  conclusion  heretofore 
considered  as  resulting  from  those  facts,  the  appellant  then  stated,  in 
substance,  that,  by  virtue  of  certain  letters-patent,  issued  by  the  govern- 
ment of  the  United  States  to  William  0.  Grover  and  William  E.  Baker, 
and  of  their  assignment  of  their  right,  title,  interest,  claim  and  demand 
in,  to  and  under  said  letters-patent  to  the  ap|>ellant,  and  of  the  re-issue  and 
the  extension  of  said  letters-patent  by  the  United  States  to  the  appellant, 
the  exclusive  right  and  privOege  to  manufacture  and  sell  the  sewing- 
machines,  the  sale  of  one  of  which  machines  was  the  consideration  of 
the  note  in  suit,  was  vested  in  the  appeUant,  prior  to  and  at  the  time  of 
the  sale  to  appellee.  And  then  it  is  averred  in  the  reply,'  that  the  sew- 
ing-machine, mentioned  in  appellee's  answer,  was  manufactured  and  sold 
by  appellant  to  appellee,  pursuant  to  the  authority,  and  under  and  by 
virtue  of  the  franchise  vested  in  and  secured  to  appellant  in  manner  and 
form  aforesaid,  and  not  otherwise. 

The  act  respecting  foreign  corporations  and  their  agents  in  this  State 
is  broad  and  comprehensive  in  its  terms,  and  contains  no  exceptions.  It 
has  been  recognized  by  this  court  as  a  valid  law.  But  can  it  be  held  to 
apply  to  this  case,  as  the  same  is  made  by  the  averments  in  appellant's 
reply  ?  In  this  State,  it  is  conceded  that  the  Constitution  of  the  United 
States  and  the  acts  of  Congress  pursuant  thereto  and  in  conformity 
therewith  are  the  supreme  law  of  the  land.  In  so  far,  therefore,  as  an 
act  of  the  general  assembly  of  this  State  is  in  confiict  with  this  supreme 
law  of  the  land,  that  far  forth,  at  least,  the  act  of  the  State  legislaturt 
IS  inoperative  and  of  no  binding  force. 
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Section  8  of  t^e  first  article  of  the  Constitution  of  the  United  States 
provides,  that  *^  the  Congress  shall  have  power/'  inter  aUoj  ^  to  promote 
the  progress  of  science  and  useful  arts,  by  secviring  for  limited  times  to 
authors  and  inventors  the  exclusive  right  to  their  respective  writings  and 
discoveries."  1  R.  S.  1876,  pp.  5,  6.  The  power  thus  vested  in  Con- 
gress is  not  expressly  an  exclusive  power,  but  practically  it  has  been  so 
regarded  and  acted  upon,  since  the  adoption  of  the  Constitution.  Under 
this  power.  Congress  has  legislated  from  time  to  time,  as  it  was  deemed 
advisable,  since  the  organisation  of  the  government  Under  thb  legisla- 
tion it  has  generally  been  provided  that  the  letters-patent,  issued  vA  con- 
formity therewith,  should  contain,  among  other  things,  a  grant  to  the 
patentee,  his  heirs  or  assigns,  for  a  specified  and  limited  time,  of  the 
exclusive  right  to  make,  use  and  vend  the  invention  or  discovery,  through- 
out the  United  States  and  territories  thereof.  To  this  effect  is  the  lan- 
guage used  in  section  4,884,  of  the  Revised  Statutes  of  the  United 
States,  page  953  ;  and  in  this  respect  the  language  there  used  does  not 
differ  materially  from  the  language  used  in  previous  legislation  by  Con- 
gress on  the  same  subject.  In  the  case  now  under  consideration,  the 
letters-patent,  re-issued  to  appellant,  a  copy  of  which  is  filed  with  and 
made  part  of  the  reply,  contain-  a  grant  to  appellant,  its  successors  or  as- 
signs, for  a  limited  time,  of  ^  the  full  and  exclusive  right  and  liberty  of 
making,  constructing,  using  and  vending  to  others  to  be  used  "  the  im- 
proved sewing-machine  mentioned  therein.  In  the  reply,  it  is  averred 
that  tiie  appellant;  under  and  by  virtue  of  the  right  and  liberty  granted 
in  its  letters-patent,  and  the  extension  thereof,  and  pursuant  thereto,  had 
manufactured  and  sold  to  the  appellee  Uie  sewing-machine  mentioned  in 
his  answer,  in  consideration  of  which  sale  both  parties  admit  that  the 
note  in  suit  was  executed. 

If  the  facts  stated  in  the  reply  are  true,  and,  if  well  pleaded,  their 
truth  is  admitted  by  appellee's  demurrer  to  the  reply,  then  at  the  time 
of  the  sale  of  the  sewing-machine  to  appellee,  and  at  tiie  time  of  the 
execution  of  the  note  sued  upon,  the  appellant  undoubtedly  held,  under 
the  Constitution  of  the  United  States  and  the  acts  of  Congress  pursuant 
Uiereto,  the  full  and  exclusive  right  to  make,  use  and  vend,  in  this  State 
the  sewing-machines  mentioned  in  its  letters-patent.  Now,  the  question 
arises,  was  that  right,  so  held  by  appellant,  a  foreign  corporation,  affec- 
ted in  any  manner  by  the  provisions  and  requirements  of  the  law  of  this 
State,  before  mentioned,  respecting  foreign  corporations,  and  their  agents 
in  thb  State  ? 

Upon  this  question  we  have  not  been  able  to  find  any  reported  case 
which  is  directiy  in  point.     ExparU  Rohimon^  2  Bissell,  809,  was  9 
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decision  of  the  U.  S.  Circuit  Ck>art,  for  the  District  of  Indiana,  upon  « 
statute  of  this  State,  the  object  of  which,  as  expressed  in  its  title,  was 
^  to  regulate  the  sale  of  patent-rights,  and  to  prevent  frauds  in  conne<y 
tion  therewith."  d  Ind.  Stat  864.  In  that  case,  Dayis,  J.,  in  render- 
ing the  decision,  used  this  language :  *'  The  property  in  inventions  exists 
by  virtue  of  the  laws  of  Congress,  and  no  State  has  a  right  to  interfere 
with  its  enjoyment,  or  to  annex  conditions  to  the  grant.  If  the  patentee 
complies  with  the  law  of  Congress  on  the  subject,  he  has  a  right  to  go 
into  the  open  market  anywhere  within  the  United  States  and  sell  his 
property.  If  this  were  not  so,  it  is  easy  to  see  that  a  State  could  impose 
terms  which  would  result  in  a  prohibition  of  the  sale  of  this  spedes  of 
property  within  its  borders,  and  in  this  way  nullify  the  laws  of  Congress, 
which  regulate  its  transfer,  and  destroy  the  power  conferred  upon  Con- 
gress by  the  Constitution." 

In  Bdm  V.  The  First  Nati<mal  Bank  of  HuntingUm,  43  Ind.  167,  the 
language  of  Dayis,  J.,  just  recited,  is  quoted  by  Buskibk,  J.,  in  his 
opinion,  with  approval.  In  this  latter  case,  this  court  held  that  the 
«tatute  of  this  State,  entitled,  <'  An  act  to  regulate  the  sale  of  patent* 
rights,  and  to  prevent  frauds  in  connection  therewith,"  ftipro,  which  be- 
came a  law,  without  the  approval  of  the  governor,  on  the  23d  day  of 
April,  1869,  was  unconstitutional  and  void.  The  doctrine  of  this  case, 
as  we  construed  it»  is,  that  no  State  has  a  right  to  interfere  by  legisla- 
tion with  the  enjoyment  of  property  in  inventions,  as  secured  by  letters- 
patent  of  the  United  States,  or  to  annex  conditions  to  the  grant ;  and 
the  conclusion  we  deduce  from  this  doctrine  b,  that  none  of  the  legisla- 
tion of  this  State  should  be  so  construed  as  to  interfere  with  the  enjoy- 
ment  of  such  property,  or  to  annex  conditions  to  such  a  grant  Whe^ie 
a  foreign  corporation  is  the  owner,  either  as  patentee  or  assignee,  of 
letters-patent  issued  by  the  United  States,  and  the  transactions  of  such 
corporation,  in  this  State,  are  connected  with  the  manufacture,  use,  or 
sale  of  the  invention  described  in  such  letters-patent,  we  hold  that  the 
provisions  and  requirements  of  the  act  of  this  State,  entitled  "'  An  act 
respectmg  foreign  corporations  and  their  agents  in  this  State,"  approved 
June  17th,  1852  (1  R.  S.,  1876,  p.  373),  do  not  apply  to  such  foreign  cor- 
poration or  its  agents  in  this  State,  in  such  transactions  in  this  State. 

It  follows,  therefore,  that  the  court  below  erred  in  sustaining  appellee's 
demurrer  to  the  reply. 

The  judgment  is  reversed,  at  the  costs  of  appellee,  and  cause  remanded, 
with  instructions  to  the  court  below  to  overrule  the  demurrer  to  the  ro 
ply,  and  for  other  proceedings. 
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A  deed  inu  dnly  ilgiMd,  Mated  and  leooided,  bat  WM  noi  deUrued  to  tlM  ff^ 
•ooepled  I7  him  until  long  after.    ITeM,  that  althongh  as  between  the  gmntor  and 
gnutee  it  might  take  affect  from  the  date  when  it  waa  left  for  reoofd,  yet  aa  againal 
irttwrhing  etedftora  it  took  effect  only  from  tha  time  of  deliyery  and  aooeptanoe  bj 
tha  grantee.* 

PETITION  in  equity  for  die  determination  of  the  priority  of  liens  on 
real    property.     The  opinion  contains  all  the  iactB  f^ven  in  the 
original  report. 

John  R  Ooehrtmj  for  appellant. 

BarTj  Goodlo€  ^  Humphrey^  A.  J*  Jam/u^  Muirj  JKjur  ^  Damej  A.  O^ 
Booth,  Bodies  ^  SimraUj  1.  K  DenMtz,  Byrwn  Bacon,  Oeo.  Wntnngor^ 
for  appellees. 

LiHDSATy  J.  Bell  resided  in  the  city  of  New  York  at  the  time  the 
mortgage  purports  to  have  been  delivered  and  acknowledged. 

In  answer  to  the  question  as  to  when  he  was  first  informed  of  its  ex- 
acation,  he  sajs,  ^  After  I  returned  from  New  York  late  in  the  fall  of 
1866  I  got  the  impression  from  my  attorney  that  there  was  a  mortgage 

•  Compare  HawkM  ▼.  POe  (106  Maia.  060),  7  Am.  Bep.  6M ;  KingtHniry  y.  BwmMt 
m  m.  810),  U  Id.  07. 
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on  a  plantation  to  secure  mj  Thompson  claims,  which  I  took  to  he  a 
soathem  plantation,  and  regarded  it  as  having  onlj  a  prospective  valne, 
if  any,  and,  heing  about  half  the  time  from  home,  paid  no  attention  to 
any  of  these  daims,  and  first  learned  about  a  year  ago  (Oct.  2,  1871) 
that  the  mprt^s^  was  on  a  farm  in  Jefferson  county,  Kentucky." 

The  mortgage  was  not  delivered  to  Bell  in  person  at  or  before  the 
tmie  it  was  acknowledged  and  put  to  record.  In  disclosing  this  fact  he 
does  not  intimate  that  it  was  delivered  to  his  attorney.  We  cannot 
assume  that  the  attorney-  would  have  deUtyed  from  May,  1868,  until  late 
in  1866  to  inform  his  principal  of  his  action  if  he  had  accepted  the  mort- 
gage or  been  in  any  way  connected  with  its  execution  and  registry ;  nor 
can  we  assume  that  he  would  have  been  so  utterly  ignorant  as  to  the 
character  and  amounts  of  his  client's  claims  as  the  draftsman  of  the  in- 
strument evidently  was. 

The  acceptance  of  the  co-mortgagees  avails  nothing  in  Bell's  favor 
under  the  circumstances  of  this  case.  Their  interests  were  antagonistic 
to  his,  and  the  presumption  is  that  they  accepted  for  themselves.  It  is 
true,  in  the  absence  of  proof  to  the  contrary,  we  might  presume  that 
their  acceptance  was  for  the  benefit  of  all  the  grantees ;  but  the  question 
still  remains  as  to  how  far  this  unauthorized  acceptance  will  inure  to  the 
benefit  of  Bell,  who  had  no  knowledge  of  the  fact,  and  who  ^d  not  be- 
come acquainted  with  the  provisions  of  the  mortgage  until  long  after  the 
attachment  liens  under  which  these  appellees'  claim  had  attached  to  the 
mortgaged  property. 

The  legal  presumption  arising  from  the  acknowledgment  and  registry 
of  a  deed,  and  the  n&oessity  for  its  delivery,  were  considered  and  deter- 
mined by  this  court  in  the  recent  case  of  Thompson's  heirs,  etc,  v.  Jaek- 
$on,  etc.,  10  Bush,  424.  The  court  said  that  under  the  circumstances  of 
that  case  "  to  hold  that  the  title  passed  from  Thompson  to  Robards  be- 
fore the  judgment  lieu  of  the  commonwealth  attached  would  be  to  decide 
that  a  party  can  become  the  purchaser  of  land  without  his  knowledge  or 
assent,  and  that  the  acceptance  of  a  deed  of  conveyance  is  not  necessary 
for  the  transmission  of  the  title  from  the  grantor  to  the  grantee. 

In  Washburn  on  Real  Property,  vol.  2,  side-page  581,  the  author 
says, ''  That  the  better  opinion  seems  to  be  that  no  deed  can  take  effect 
as  having  been  delivered  until  such  act  of  delivery  has  been  assented  to 
by  the  grantee,  and  he  shaU  have  done  something  equivalent  to  an  accept- 
ance of  it** 

After  referring  to  cases  bearing  upon  the  doctrine  of  prosiimptive  ao 
ceptance  the  court  continued  :  '^  But  in  neither  of  these  cases  is  it  inti 
mated  that  the  acceptance  is  not  essential,  nor  that  the  presumpiiov 
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arising  from  the  delivery  indicated  (t.  e.,  to  the  registering  officer  or  to 
a  third  party)  is  in  general  oondusive  of  the  question  of  acceptance/* 

In  the  case  of  IhoOe  v.  7\tmer,  28  Tex.  759,  the  court  held  that  <'  it  is 
essential  to  the  operation  and  yalidity  of  a  deed,  if  not  actually  deliv* 
ered  to  the  grantee  or  his  agent  authorized  to  receive  it,  to  prove  notion 
to  him  ofitt  existence  and  such  additional  circumstances  as  wiU  afford  a 
reasonable  presun^tion  of  his  acceptance  of  it"  and  that  *'  the  presump* 
tion  that  a  party  will  accept  a  deed  because  it  is  beneficial  to  him,  it  it 
said,  will  never  be  carried  so  far  as  to  consider  him  as  having  accepted 
it.'*  Kent  says,  ^'  Delivery  is  another  incident  essential  to  the  due  ex- 
ecution of  a  deed,  for  it  takes  effect  only  from  delivery." 

A  deed  delivered  to  the  registering  officer  or  to  an  unauthorized  third 
person,  and  subsequently  accepted  by  the  grantee,  will  take  effect  as  be- 
tween the  grantor  and  the  grantee  from  the  time  of  the  first  delivery  ; 
and  in  sndi  cases  volunteers  claiming  under  and  through  the  grantor 
and  ordinary  creditors  who  have  acquired  no  lien  upon  nor  interest  in 
the  estate  conveyed  are  entitled  to  no  greater  consideration  than  the 
grantor.  Yet,  until  the  grantee  is  informed  of  the  execution  of  the  deed 
and  does  some  act  equivalent  to  an  acceptance  of  it,  it  is  manifest  that 
he  may  refuse  to  accept  it,  notwithstanding  the  fact  that  by  a  fiction  of 
law  the  presumption  of  an  actual  acceptance  had  all  the  while  existed 
for  his  benefit  as  against  the  grantor,  his  heirs,  devisees,  and  ordinary 
creditors.  But  this  fiction  will  not  be  allowed  to  prevail  to  the  prejudice 
of  persons  who  have  acquired  title  to,  an  interest  in,  or  a  lien  upon  the 
property  before  the  date  of  the  actual  acceptance.  As  in  the  case  of  an 
escrow,  whenever  it  becomes  necessary  for  the  purposes  of  justice  that 
the  true  time  of  the  acceptance  of  a  deed  so  delivered  shall  be  ascer* 
tained  the  legal  fiction  will  be  disregarded,  and  the  intervening  claimant 
or  lien-holder  allowed  to  show  the  actual  facts  of  the  transacti  *n.  Oood* 
sett  V.  Stinson,  7  Blackf.  439. 

In  the  case  of  Kennard  v.  Adams,  11  B.  Mon.  102,  the  controversy 
arose  between  an  attaching  creditor  and  a  mortgagee  who  had  not  been 
apprised  of  the  execution  and  registry  of  the  mortgage  until  after  the 
attachment  had  been  levied.  If  the  attachment  had  been  sustained,  and 
the  relative  rights  of  the  attaching  creditor  and  the  mortgagee  adjudi- 
cated, it  would  have  been  a  case  in  point ;  but  the  attachment  was  dis- 
charged, and  the  mortgaged  property  thereby  freed  from  the  lien,  and 
the  doctrine  of  presumed  acceptance  then  applied  in  favor  of  the  mort- 
gagee. 

In  t]4s  case  the  attachments  were  sustained,  and  the  attaching  cred> 
tors  are  insisting  that  the  legal  fiction  shall  not  l>e  so  applied  as  to  sub* 
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ordinate  their  liens  to  diat  of  Bell,  they  haying  attached  long  before  the 
time  he  accepted  or  could  have  accepted  the  mortgage  under  which  he  ia 
now  proceeding. 

To  adjudge  his  lien  superior  to  those  of  the  attaching  creditors  would 
be  not  only  to  prefer  the  inattentive  and  negligent  to  the  vigilant  and 
active,  but  to  allow  a  presumption  of  law,  which  is  not  conclusive  and 
which  is  open  to  be  rebutted  by  proof,  **  for  the  purposes  of  justice,"  to 
override  the  testimony  of  the  party  who  is  claiming  the  benefit  of  that 
presumption. 

We  have  carefully  examined  the  cases  relied  on  by  appellant.  In 
the  case  of  Gamom  v.  Kmght^  8  Dow.  and  By.  848,  the  right  of  an 
intervening  claimant  as  against  a  party  claiming  under  a  presumptive 
acceptance  of  a  mortgage  is  not  made  a  question  ;  and  it  appears  that 
the  second  mortgage  was  to  secure  the  payment  of  a  debt  or  claim 
created  under  circumstances  of  a  character  so  suspicious  as  not  to  entitle 
the  mortgagee  to  attack  the  first  mortgage  as  void  under  the  statutes  of 
Blizabeth. 

The  case  of  Belden  v.  OarUr^  4  Day,  66,  was  a  controversy  between 
the  heirs  at  law  of  the  grantor  and  the  grantee  in  his  deed ;  and  in 
Somerhy  v.  Arden^  the  grantor  sought  to  avoid  his  own  deed  upon  the 
ground  that  it  had  not  been  delivered  to  the  grantee  in  person  nor  to 
any  one  authorized  by  her  to  accept  it. 

The  only  case  to  which  our  attention  has  been  called  in  which  it  is 
intimated  that  the  presumed  acceptance  of  a  deed  will  defeat  the  lien  of 
an  intervening  attaching  creditor  is  that  of  Or^enmUe  v.  JRng^  50  Mo. 
477,  and  it  is  a  little  remarkable  that  it  appears  from  the  report  of  that 
case  that  no  such  question  was  raised  in  the  argument. 

But  it  is  immaterial  whether  the  question  was  or  not  directly  pre- 
sented to  the  court.  We  are  of  opinion  that  the  doctrine  is  contrary  to 
the  decided  weight  of  authority,  that  it  is  not  supported  by  reason,  and 
that  its  adoption  would  open  the  door  to  fraudulent  prcKferences  in  a 
multitude  of  cases  in  which  they  will  not  be  attempted  if  the  rule  an- 
nounced in  the  case  of  Thompton  v.  Jackionj  tuproy  is  adhered  to. 

We  do  not  concur  with  counsel  in  his  construction  of  section  11,  chap- 
ter 24  of  the  Revised  Statutes.  Under  that  section  a  mortgage  could  not 
become  valid  and  effectual  until  acknowledged  or  proved  and  lodged  for 
record ;  but  there  is  nothing  in  the  section  from  which  it  can  be  inferred 
that  the  legislature  intended  to  dispense  with  the  necessity  of  a  delivery. 

A  mortgage  ought  to  be  delivered  before  being  acknowledged  or 
proved  ;  but  the  fact  of  acknowledgment  or  proof  does  not  raise  a  con 
elusive  presumption  that  it  had  theretofore  been  delivered. 


WINTER  TERM,  1874.  209 

Gftar  T.  Louisville  Banking  Company. 

In  this  case,  after  giving  proper  weight  to  all  legal  presumptions  to 
the  contrary,  we  are  oonatrained,  from  the  statements  of  the  mortgagee 
himself,  to  conclude  that  the  mortgage  was  not  accepted  bj  him  in  per- 
son or  by  any  one  having  authority  to  accept  for  him  until  long  after  the 
attachments  had  been  levied  and  Uie  attachment  liens  created. 

The  question  of  the  delivery  of  the  mortgage  is  distinctly  raised  by 
each  and  all  of  the  defendants  to  Bell's  cross-action. 

Our  conclusion  on  this  branch  of  the  case  dispenses  vnth  the  necessity 
of  an  examination  of  the  other  questions  presented  by  the  record  and 
considered  in  the  argument. 

Upon  the  two  appeals — the  one  against  the  Farmers'  Bank  and  the 
other  against  Robert  H.  Hays  —  the  judgment  is  affirmed. 


Oaab  t.  Louistillb  BAmmro  Coxpavt. 

(U  Bosh,  18a) 

▲  Irin  oC  ewihange,  In  lonn  neeotiaUe,  had  an  agreem«Dt  indorsed  apon  it  ""to  pay  a 
ffesioMblft  attorney's  fee  to  any  holder  thereof  if  the  eanie  shall  hereafter  be  soad 
iqKm.'*  BM,  that  the  htdonemeot  did  not  destroy  the  negotiability  of  the  hDL  8m 
imC0,|I.  312.) 

ACTION  by  appellee  against  appellant  and  others  on  the  following 
instrument: 

^  LomsTiLLB,  Kt.,  Jamuuy  27^  1878. 

^  Four  months  after  date  pay  to  the  order  of  J.  M.  Bryant  ninety-four 
hundred  and  twenty  and  four  hundredths  dollars,  yalue  received,  negoti- 
able and  payable  at  the  office  of  the  Louisville  Banking  Company* 

''  $9,420.04  (Signed)  W.  H.  Betnboth.'' 

Addressed  to  Morris,  Southwick  A  Co.,  Louisyille,  Ky. ;  accepted  bj 
them,  and  indorsed  by  J.  M.  Bryant,  H.  S.  Gaar,  P.  Q.  Kelsey,  and  J* 
T.  Morris.    On  the  back  of  that  paper  this  agreement  appears : 

^  The  drawers,  indorsen.  and  acceptors  of  this  bill  agree  to  pay  a 

feasonable  attorney's  fee  to  any  holder  thereof,  if  the  same  shall  her^ 

ttfter  be  sued  upon,  and  also  pay  interest  at  the  rate  of  ten  per  cent  per 
Vol.  XXL— 27 
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annum  after  maturitj  nntQ  paid,  and  all  are  equally  bound  as  drawers 
and  indorsers,  as  if  thb  bill  were  in  the  form  of  a  joint  note. 

^  (Signed)  Mokbis,  South'^ok  A  Co., 

W.  H.  Bethboth, 
J.  M.  Bbtant, 
H.  S.  Gaab." 

The  petition  contained  three  paragraphs. 

The  first  paragraph  set  forth  the  principal  writing,  and  declared  on  it 
as  a  bill  of  exchange. 

In  the  second  paragraph  it  was  alleged  that  at  the  time  the  bank  pur- 
chased the  bill  Bryant,  Beynroth,  and  Gaar  indorsed  to  it,  as  collateral 
security,  three  notes  executed  by  Morris,  Southwick  &  Co.  to  them,  dated 
January  28,  1878,  the  first  two  being  for  the  sum  of  $5,000  each,  due  in 
eighteen  months,  and  the  third  for  $6,000,  due  in  twenty-four  months^ 
secured  by  the  mortgage  on  real  estate  and  bearing  interest  from  date  at 
the  rate  of  ten  per  cent  per  annum.  It  was  also  alleged  that  Morris, 
Southwick  &  Co.  had  no  defense  to  the  notes.  The  bank  prayed  for 
judgment  enforcing  its  lien  on  the  notes,  and  for  a  sale  thereof  in  saUs- 
&ction  of  the  bill. 

In  the  third  paragraph,  the  writing  indorsed  on  the  back  oi  the  bill 
was  set  up,  and  judgment  was  prayed  thereon  for  ten  per  cent  interest  p!i 
the  amount  of  the  bill  from  its  maturity  until  paid,  and  for  $500  as  an 
attorney's  fee. 

Gaar  demurred  to  the  second  paragraph  upon  the  ground  that  it  did  not 
state  facts  constituting  a  cause  of  action.  The  demurrer  was  sustained ; 
and  the  bank  faUing  to  plead  further  in  that  behalf,  the  second  parar 
graph  was  dismissed  and  the  cause  transferred  to  the  Jefferson  Court  of 
Common  Fleas,  where  both  Gaar  and  Bryant  demurred  to  the  petition ; 
and  their  demurrer  having  been  overruled  they  answered,  and  a  trial  was 
had,  which  resulted  in  a  verdict  and  judgment  against  them  for  the 
amount  of  the  biU,  with  interest  thereon  at  ten  per  cent  per  annum  from 
maturity  until  paid,  and  from  that  judgment  they  have  appealed ;  and 
the  bank  prosecutes  a  cross-appeal  to  reverse  the  judgment  of  the  Chan- 
ery  Court  dismissing  the  second  paragraph  of  the  petition. 

RtmtU  ^  ffdm  and  Avr,  €hod!o$  ^  Bumphn^j  for  appellantt. 

A  BameUf  for  appellee. 

CoFBB,  J.  [After  stating  the  facts  and  deciding  an  onimporttLl 
point]    2.  The  ground  of  the  demurrer  is,  that  altlici«|i^  the  writing  dd 
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dared  on  in  the  first  paragraph  when  taken  by  iteelf  is  a  bill  of  exchange, 
the  writing  indorsed  on  the  ba<&  thereof,  in  which  the  signers  agreed  to 
pay  an  attorney's  fee  in  case  the  bill  should  be  sued  on,  destroyed  its 
negotiability.  This  argnment  is  based  on  the  fact  that  the  amoont  of 
the  attorney's  fee  agreed  to  be  paid  was  not  ascertained,  and  hence  it  is 
contended  that  the  bill  was  for  an  uncertain  amount. 

A  bill  of  exchange  has  been  defined  to  be  a  written  order  or  request  by 
one  person  to  another  for  the  payment  of  a  sum  of  money,  absolutely, 
and  at  all  events ;  and  as  bills  are  designed  fo  take  the  place  and  per* 
form  the  office  of  money,  there  must  be  no  chance  of  mistake  as  to  the 
amount  of  money  of  which  they  thus  take  the  place.  On  this  point 
therefore  the  adjudged  cases  are  quite  stringent  The  sum  must  be 
stated  definitely,  and  must  not  be  connected  with  any  indefinite  or  nn* 
certain  sum.  1  Parsons  on  Notes  and  Bills,  87;  Story  on  Bills,  Sf 
42-45. 

It  has  accordingly  been  held  that  an  instrument  in  the  form  of  a  note 
promising  to  pay  a  specified  sum  at  a  designated  place  on  a  named  day, 
^current  rate  of  exchange  added,*'  was  not  a  note,  because  the  current 
rate  of  exchange  was  unascertained  and  uncertain.  Atkinson  v.  MardcSj 
1  Cow.  707.  And  in  Daviee  v.  Wilkinson,  10  Ad.  &  E.  98,  it  was  held 
that  the  following  instrument  was  not  a  note :  '<  I  agree  to  pay  to  D. 
£695  at  four  installments,"  the  first  on,  etc.,  ^  being  £200,"  and  so  on, 
specifying  three  others  amounting  in  the  aggregate  to  £600.  ^'  The  re- 
maining £95  to  go  as  a  set-off  for  an  order  of  B.  to  T.,  ^nd  the  remain- 
der of  his  debt  owing  from  D.  to  him." 

In  Omhman  y.  Hcofnes,  20  Pick.  138,  it  was  held  that  an  acceptance 
for  an  uncertain  amount  —  to  wit,  ^'  the  balance  of  goods  not  then  sold" 
—  was  not  negotiable. 

Other  cases  to  the  same  effect  might  be  cited,  but  it  is  deemed  un- 
necessary, as  the  rule  of  the  law  merchant  undoubtedly  is  that  it  b  an 
indispensable  quality  of  a  note  or  bill  that  it  shall  be  for  a  definite  sum 
in  order  that  it  may  be  negotiable. 

But  it  by  no  means  follows  from  this  conclusion  that  the  negotiability 
of  the  paper  sued  on  was  destroyed  by  the  agreement  indorsed  thereon 
that  the  parties  would  pay  an  attorney's  fee  if  the  debt  had  to  be  sued 
for. 

In  the  cases  cited,  and  others  referred  to  by  counsel,  the  amount  to  be 
paid  at  the  maturity  of  the  note  or  bill  was  uncertain,  and  it  was  that 
fact  which  destroyed  their  negotiability ;  but  in  this  case  the  amount  to 
be  paid  at  maturity  was  fixed  and  certain,  and  it  was  only  in  the  event 
diat  the  bill  was  not  paid  when  due  that  any  uncertainty  arose. 
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The  reason  for  the  rale  that  the  amount  to  be  paid  most  be  fixed  and 
certain  is  that  the  paper  is  to  become  a  substitnte  for  money,  and  this  it 
cannot  be  unless  it  can  be  ascertained  from  it  exactly  how  much  money 
it  represents.  As  long,  therefore,  as  it  remains  a  substitute  for  money  the 
amount  which  it  entitles  the  holder  to  demand  must  be  fixed  and  certain  ; 
but  when  it  is  past  due  it  ceases  to  haye  that  peculiar  quality  denomi- 
nated negotiability,  or  to  perform  the  office  of  money ;  and  hence  any 
thing  which  only  renders  its  amount  uncertain  after  it  has  ceased  to  be 
a  substitute  for  money,  but  which  in  nowise  affected  it  until  after  it  had 
performed  its  office,  cannot  prevent  its  becoming  negotiable  paper.  Until 
the  paper  in  question  matured  the  amount  due  upon  it  was  fixed  and 
certain,  and  it  might,  therefore,  take  the  place  of  money ;  when  it  became 
overdue,  that  fact  put  an  end  to  its  career,  and  then  for  the  first  time  the 
amount  to  which  the  holder  was  entitled  became  uncertain,  or  rather 
might  be  made  uncertain  by  bringing  an  action  on  the  bill  against  the 
parties  who  signed  the  agreement  indorsed  thereon. 

We  are,  therefore,  of  the  opinion  that  the  demurrer  was  properly 
overruled. 

Judgment  affirmed. 

Nois.— See,  to  the  nmeefltet,  Stoneman  v.  Pple  (85  Ind.  108),  9  Am.  Bap^  987,  and 
eontrOf  Ftnt  NoHonal  Bank  ▼.  Oayf  po$L  Hie  Sapreme  CJowt  of  Kansas  has  reoeotly 
(July,  1877)  made  a  dedaion  in  aooordanoe  with  the  foregoing  principal  case  (Seaton  ▼. 
SoovUUt  16  Alb.  L.  J.  148),  while  the  Supreme  Oonrt  of  PenmiylTania  has  held  the  ra- 
vene.  Woods  v.  yorth,  16  Alb.  L.  J.  116.  TheX  portion  of  the  dedston  of  the  SopMOM 
Oenrt  of  Kansas  bearing  oo  this  qaeetion  ia  aa  follows  : 

BsEWKR,  J.,  deliyeied  the  opinion  of  the  court. 

Tliis  was  an  action  upon  the  following  note  : 
"  t2BO.0a  Topmm  Kak.,  June  M,  1874. 

"  Thiity-nine  days  after  date  we  promise  to  pay  to  the  order  of  John  Seaton,  at  the 
Topeka  Bank  and  Savings  Institation,  Topefca,  Kansas,  two  hnndred  and  fifty  ddllai% 
with  interest  at  twelve  per  cent  per  annom  after  due  nntO  paid  ;  aUo  costs  ofeoUeeUt^^ 
including  reasonable  attorney^  s  fees,  ^suUbe  instUuted  on  this  noie.    Value  reoslsscL 

*<  Topeka  Boiling  MHI  Ck>.,  by 

"B.  D.  CouaaaXf  President" 

And  the  first  question  presented  is,  whether  this  was  a  negotiable  note ;  andtheelalai 
is,  that  because  of  the  stipulation  for  payment  of  costs  of  collection  and  attorney's  fees, 
the  amount  due  on  the  paper  is  uncertain,  while  both  the  common  law  and  the  statute 
define  negotiable  |)aper  as  drawn  for  a  "  sum  or  sums  of  money  certain."  Story  on 
Prom.  Notes,  §  1 ;  Gen.  Stats.,  §  1,  p.  114.  This  daim  cannot  be  sustained.  The 
amount  due  at  the  maturity  of  thep^er  is  certain,  and  the  only  uncertainty  is  in  the 
amount  which  shall  be  collectible  in  case  the  maker  defaults  at  the  maturity  of  the 
paper  in  his  promise  to  pay,  and  the  holder  is  driven  to  the  necessity  of  instltnting  a 
suit  for  collection.  In  the  case  of  Sperrif  v.  JJorr,  83  Iowa,  184,  the  stipulation  of  iStue 
note  was :  "If  not  paid  when  due,  and  suit  is  brought  thereon,  I  hereby  agree  to  pay 
eoUection  and  attorney's  fees  therefor,"  and  the  note  was  held  to  be  negotiable.  Tlie 
eourtsay,  inthe  opinion :  "The  agreement  for  the  payment  of  attorney's  fees  innc 
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IneiMMd  the  amonnt  of  money  which  was  payable  when  the  note  fell  due,  and 
we  are  unable  to  eee  that  it  rendered  that  amonnt  nncertain  in  the  least  deip!ee.  It 
simply  impoeed  an  additional  liabiUty  in  case  suit  should  be  brought,  and  snch  liabili^ 
did  not  become  absolute  until  an  action  was  instituted.  This  sgreement  relates  rather 
to  the  remedy  upon  the  note,  if  a  legal  remedy  be  pursued,  to  enforce  its  ooUection,  than 
to  the  sum  which  the  maker  is  bound  to  pay.  It  is  not  different  in  character  from  a 
eognovit,  whidh,  when  attached  to  promissory  notes,  does  not  destroy  their  negotiabil- 
ity." 

The  same  proportion  is  aiBrmed  in  Char  etal.  ▼.  LouitvUle  Bank  Co.,  11  Bosh  (Ky.), 
180,  in  which  the  court  dedares  that  "  the  reason  for  the  rule,  that  the  amount  to  be 
paid  must  be  fixed  and  certain,  is  that  the  paper  is  to  become  a  substitute  for  money, 
and  this  itcannot  be  unless  it  can  be  ascertained  from  it  ezactiy  how  much  money  it 
represents.  As  long,  therefore  as  it  remains  a  substitute  for  money,  the  amount  which 
It  entities  the  holder  to  demand  most  be  fixed  and  certain ;  but  when  it  is  past  due  it 
ceases  to  have  that  peculiar  qoallty  denominated  negotiabUity,  or  to  perform  the  oflSoe 
of  money,  and,  hence,  any  thing  which  only  renders  its  amount  uncertain,  after  it  has 
eeased  tobe  a  substitute  for  money,  but  which  in  nowise  affected  it  until  after  it  had 
performed  its  office,  cannot  prevent  its  becoming  negotiable  paper."  Dietridi  v.  Bay/<e, 
28  La.  Ann.  767  ;  SUmeman  y.  Pyle,  36  Ind.  103.  That  it  isno  longer  an  open  question 
in  the  latter  State  is  evident  from  the  cases  of  TTyont  v.  Pottof/,  87  Ind.  512,  and  TToZlwr 
T.  WoUen  et  aZ.,  4  Gent  L.  J.  2M8.  See,  also,  Dintmore  v.  Duncan  et  aZ.,  07  N.  T.  673 ; 
&  C,  16  Am.  Rep.  634,  and  Zimmerman  v.  Andenon,  67  Penn.  St  421 ;  6  Am.  Bep^ 
447,  tak  which  last  case  a  stipulation,  waiving  appraisement,  stay  of  execution,  etc.,  waa 
held  not  to  affect  the  negotiability  of  the  p^;>er.  Bradley^.  LiZ/,  4  Hiss.  473,  in  which 
the  promise  was  to  pay  acertain  amount  with  exchange,  and  the  amount  of  exchange 
not  stated,  and  still  it  was  held  to  be  negotiable.  And,  on  the  same  point,  see  Smith  t. 
XefidoU,  9  Mich.  241 ;  Johntm  v.  FrUMe,  16  id.  286  ;  LBggett  v.  Jmu,  10  Wis.  84 ; 
Qutacap  v.  WaulwUet  2  McLean,  681 ;  contra,  Bank  v.  Qay,  63  Mo.  33 ;  Samtiag  v. 
Cbniy  et  4zZ.,  6  Gent  L.  J.  29.  It  seems  to  us,  however,  a  just  conclusion  that  paper, 
<itherwise  negotiable,  is  not  rendered  non-negotiable  by  a  stipulation  for  the  payment  of 
eosts  of  collection,  including  attorney  f^es,  in  case  suit  is  bron^t  thereon." 

The  ease  of  Wooda  v.  J^TortA  was  an  action  by  the  plaintiffs  below.  North  and  others, 
who  were  the  holders  of  an  aooonmiodation  note  drawn  by  Samuel  Steffey,  and  in- 
dorsed by  the  defendant  below.  Woods.    The  note  upon  which  the  action  was  founded 
was  in  the  following  form,  to  wit : 
"  $377.0a  HUBmiGDON,  Pa.,  Jfoy  6, 1876. 

"  Sixty  days  after  date  I  promise  to  pay  to  the  order  of  W.  H.  Woods,  at  the  Union 
Bank  of  Huntingdon,  three  hundred  and  seventy-seveu  dollars,  and  ftoe  per  cent  ooUeO' 
tlonfeB  if  not  paid  when  dtM,  without  defalcation.    Yalae  received. 

"  Sakitbl  SrxnrsT." 

The  protest  of  this  note  at  its  maturity  had  been  waived  by  an  indorsement  on  the 
back  of  the  note  signed  by  Woods.  It  appeared  upon  the  trial  that  this  note  was  but  a 
renewal  of  another  note,  which  also  was  a  renewal,  the  original  note  having  been  dia- 
eounted  for  the  benefit  of  the  drawer  by  the  bank  on  the  28th  of  August,  1871,  and  re- 
newed from  time  to  time. 

The  defense  made  by  the  defendant  below  at  the  trial  was,  first,  that  the  note,  be- 
cause of  the  insertion  of  the  dauae,  "  and  fioe  per  eenX  collection  fee  if  not  paid  when 
due"  was  not  negotiable,  and  therefore  the  defendant  was  not  liable  for  his  indorse- 
ment The  reception  of  the  note  in  evidence  was  objected  to  upon  this  ground,  but  the 
objection  was  overruled  and  the  note  admitted,  and  defendant  took  a  writ  of  error  to 
tills  court    Other  defenses  not  material  here  were  also  set  up. 

Opintoc  by  Sbabswood,  J. 

it  is  a  necessary  quality  of  negotiable  paper  that  It  should  be  simple,  certain, 
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ditional,  and  not  rabject  to  any  contingency.  It  wonld  be  a  mere  aftoctetlon  of  leaznlag 
to  die  the  elementary  treattoee  and  the  decided  ctwes  which  have  established  this  piiii- 
dple.  It  is  very  important  to  the  commerdal  oommonity  that  It  shonld  be  malntaineil 
in  all  its  vigor.  Aiyplying  It  to  the  note  sued  apon  in  this  case,  we  are  of  opinion  that  it 
Tiohites  the  mle.  If  it  had  been  made  payable  at  sixty  days  with  fire  per  cent  it  wonVI 
have  been  objectionable  as  osnrloas  on  its  fsoe.  It  wonld  not,  however,  on  tliat  ae- 
connt  have  invalidated  the  note  or  destroyed  its  negotiability.  A  negotiable  note  may 
be  made  payable  with  interest  from  its  date,  and  if  more  than  lawful  interest  is  stipu- 
lated for,  it  does  not,  in  Pennsylvania,  make  the  contract  void,  but  only  the  osury. 
Hence,  each  a  note  is  suiBdentLy  certain.  It  is  payable  at  maturity  with  lawful  interests 
But  in  the  paper  now  in  question  there  enters  as  to  the  amount  an  undoubted  element 
of  uncertainty.  It  is  amistake  tosnppoee  thatif  the  note  was  unpaid  at  maturity  the 
five  per  cent  wonld  be  payable  to  the  holder  by  the  parties.  It  must  go  into  the  handa 
of  an  attorney  for  collection.  It  is  not  a  sum  necessarily  payable.  The  phrase  "  col- 
lection fee  "  necessarily  implies  this.  Not  only  so,  but  this  amount  of  percentage  can- 
not be  arUtrarily  determined  by  the  parties.  It  must  be  only  what  would  be  a 
reasonable  compensation  to  an  attorney  for  collection.  This  in  reason  and  the  usage  of 
the  legal  profession  depends  upon  the  amount  of  the  note.  Tive  per  cent  would,  prob- 
ably, be  considered  by  a  jury  as  a  reasonable  compensation  upon  the  collection  of  a  note 
of  $377.  But  if  it  were  |3,000  they  would,  probably,  think  otherwise,  and  certainly  so 
if  it  were  $30,000.  How  then  can  this  note  be  said  to  be  certain  as  to  its  amount,  or 
that  amount  unafiected  by  any  contfaigency  ?  Interest  and  costs  of  protest  after  non- 
payment at  maturity  are  necessary  legal  incidents  of  the  contract,  and  the  insertion  ol 
tiiem  in  the  body  of  the  note  would  not  alter  its  negotiability.  Neither  does  a  daoae 
waiving  exemption,  for  that  in  no  way  touches  the  implidty  and  certainty  of  the  paper. 
But  a  coOateral  agreement  as  here,  depending,  too,  as  It  does  upon  its  reaaonablenees^ 
to.be  determined  hj  the  verdict  of  a  jury,  is  entirely  different  It  may  be  well  oha»- 
acteriaed  like  an  agreement  to  confess  a  judgment  was  by  Chief  Justice  QmsoK,  as 
"  Inggage,"  which  negotiable  paper,  riding,  as  it  does,  on  the  wings  of  the  wind,  is  not 
a  courier  able  to  carry.  If  this  collateral  agreement  may  be  introduced  with  impunity, 
what  may  not  be  ?  It  Is  the  first  step  in  the  wrong  direction  which  costs.  These  Inatro* 
ments  may  come  to  be  lumbered  up  with  all  sorts  of  stipulations,  and  all  sorts  of  dlf- 
flcoltiesi  contention  and  litigation  result    It  is  the  best  mle,  ob$ta  prine^pH$, 


Unitbd  Sooibtt  of  Shakbbs  ▼•  Undbbwood. 

(11  Bush,  28B.) 

JokU  torP/ea»or$  ^Judgment  ogalnH  one  loAsn  noC  a  6ar  to  mOkm  ogatMi  slfcsri^ 

meamiTt<^r9ooo9rj/^utapp^, 

Plalntifl  recovered  judgment  in  an  aetlon  of  tort  against  one  who  was  jofaitly  liable  wUh 
defendant,  whksh  judgment  was  satisfied  in  part ;  and  afterward  brought  this  aotlos 
for  the  same  cause.  Hdd,  (1)  that  to  constitute  the  first  judgment  a  bar  to  this  ao- 
tlon  it  must  have  been  fully  satisfied,  and  (2)  that  defendant  having  pleaded  the  first 
judgment  in  bar,  both  parties  were  concluded  by  it  as  to  the  measure  of  recovery  li' 
this  action. 

ACTION  for  coDTenion.     The  opinion  states  the  case.     See  fortliei 
facts,  S.  C,  15  Am.  Rep.  781. 
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J.  R.  Vkderwood,  T.  XT.  and  JD.  W.  Umdtojf  and  Ormddotk  ^  Ihiim, 
for  appelli 


LniDSAT,  J.  Counsel  hare  aigaed  thiB  case  npon  the  hypothesis 
that  the  appellees,  if  liable  at  all,  are  to  be  held  to  account  for  all  the 
bonds  sold  by  Calvert,  the  cashier  of  the  bank,  whether  their  proceeds 
were  or  not  applied  to  the  uses  and  purposes  of  that  institution.  Such  is 
not  the  case. 

The  gist  of  the  action  is  that  the  bcmkj  through  its  officers,  fraudulently 
couTerted  to  tti  use  and  emolument  certain  of  the  appellants'  bonds,  whidi 
it  held  on  special  deposit,  and  that  the  conyersion  took  place  under  such 
circumstances  as  to  render  the  appellees  (die  president  and  directors  of 
the  bank)  answerable  therefor. 

In  the  opinion  of  this  court  *  rendered  upon  a  former  appeal  in  this 
cause,  it  was  said :  <'  But  the  liability  of  the  bank  does  not  depend  alone 
upon  the  averment  of  want  of  care  and  fidelity  upon  the  part  of  the  di- 
rectors. It  is  specifically  charged  that  the  deposits  were  sold  by  it<s  offi- 
cers and  the  proceeds  thereof  converted  to  its  use  and  emolument  with 
the  knowledge  of  the  directors."  And  again :  <<  These  appellants  allege 
that  their  bonds  were  sold  by  the  officers  of  the  bank  and  the  proceeds 
paid  out  in  the  satisfaction  of  claims  against  it  and  in  the  payment  of 
dividends  to  its  stockholders ;   and  that  of  all  this  appellees  had  notice." 

^  Having  notice,  it  was  their  duty,  and  they  had  full  power  in  the 
premises,  to  prevent  the  sale.  Failing  in  this,  their  subsequent  action  in 
directing  the  proceeds,  or  some  portion  thereof,  to  be  paid  out  in  the 
shape  of  dividends  to  the  stockholders,  including  themselves,  was  a  rati- 
fication of  the  conversion  which  they  had  theretofore  wrongfully  per- 
mitted." 

The  petition  was  held  to  be  good  ^  upon  the  ground  that  if  the  officers 
of  the  bank  sold  the  special  deposits  and  used  the  proceeds  in  the  bus- 
iness of  and  for  the  uses  and  purposes  of  the  bank,  and  the  proceeds  were 
so  used  through  the  active  agency  of  the  directors,  then  they  are  person- 
ally liable  by  reason  of  their  participation  in  the  tort,  and  they  cannot 
escape  liability,  because  they  were  not  aware  that  they  were  wrongfully 
using  the  proceeds  of  a  depositor's  property,  when  this  want  of  informa- 
tion was  the  result  of  their  willful  inattention  to  and  gross  negligence  in 
the  discharge  of  their  official  duties."  Bag^t  Adm'n  v.  Bank  o/Ka^ 
lueiy,  10  Bush,  855. 

*  •9  Bosh,  000;  8.  C,  15  Am.Bep.  781. 
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We  regard  it  as  plain  that  appellants'  petition  does  not  anthoriae  a  re- 
coreiy  for  a  greater  som  than  the  valae  of  such  of  their  bonds  on  special 
deposit  as  were  sold  and  appropriated  to  the  nses  and  purposes  of  the 
bank. 

It  is  proper  before  proceeding  farther  to  consider  the  effect  of  the  plea 
in  bar,  based  upon  the  adjndication  in  bankroptcy  of  appeDaats'  daim 
against  the  Bank  of  Bowling  Green.  It  is  averred  by  Underwood,  one 
of  the  appellees,  that  after  the  Bank  of  Bowling  Qnesa  was  declared  a 
bankrupt  by  the  Dbtrict  Court  of  the  United  States  for  the  district  of 
Kentucky,  the  appellants  herein  appeared  in  that  court  and  set  up  their 
daim  against  said  bank  for  the  appropriation  and  conyersion  of  the  iden- 
tical bonds  in  controversy  in  this  acdon,  and  that  they  succeeded  in  said 
District  Court  in  obtaining  judgment  against  the  assignee  of  the  bank  for 
the  sum  of  $85,784.21,  for  and  on  account  of  said  bonds,  and  that  a  large 
portion  of  said  judgment  has  been  paid  by  the  assignee.  Afterward,  by 
a  joint  amended  answer,  all  the  appellees  set  up  the  same  facts  and 
charged  that  the  sum  paid  on  the  judgment  by  the  assignee  amounted  to 
$26,875. 

Before  the  filing  of  this  amended  answer  appellants  demurred  to  so 
much  of  Underwood's  answer  as  set  up  said  recovery  and  payment.  As 
the  demurrer  was  general  in  its  nature,  and  as  the  plea  was  undoubtedly 
good  to  the  extent  that  it  averred  payment  or  partial  satisfaction  of  the 
claim,  it  was  properly  overruled.  But  as  appellees  now  insist  that  the 
plea  presents  a  complete  defense  to  the  action,  and  as  appellants  claim 
that  the  judge  presiding  at  the  trial  in  the  court  below  was  of  that  opin* 
ion,  and  in  consequence  thereof  gave  the  peremptory  instruction  to  the 
jury  to  find  for  the  appellees,  it  is  proper  that  we  shall  consider  it  in  that 
view. 

This  court,  in  the  case  of  WioU  v.  Porter,  5  Dana,  299,  expressly 
dissented  from  the  doctrine  of  the  English  cases  conunencing  with  Brawn 
V.  WoUon,  Cro.  Jac.  78,  and  stated  the  rule  to  be  that  a  judgment 
against  one  co-trespasser  or  wrong-doer  will  not  per  $e  bar  a  subsequent 
action  against  a  different  defendant  for  the  same,  or  a  different  asporta- 
tion or  conversion  of  the  same  proper^,  and  that  in  such  a  case  to  make 
out  a  bar  it  b  necessary  to  show  not  only  the  first  judgment,  but  also 
that  it  has  been  satisfied  or  released.  The  rule  as  thus  stated  has  never 
been  questioned  in  this  State.  It  is  in  harmony  with  the  decided  weight 
of  American  authority,  and  its  enforcement  is  calculated  to  secure  the 
ends  of  justice,  and  is  demanded  by  sound  public  policy. 

In  the  late  case  of  Lav^mf  v.  Murray,  8  Wall.  1,  the  Supreme  Court 
of  the  United  States  carried  the  doctrine  even  further  and  held,  as  we 
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oorreodj,  that  a  judgment  for  a  wrongful  conversion  of  property 
against  one  oo-trespasser,  even  when  partly  satisfied,  will  not  bar  an  ao* 
lion  against  another.  In  the  last^iamed  case,  as  in  the  leading  cases  of 
JSBioa  T.  Porter  and  SkekUm  ▼.  JTtUe,  8  Conn.  214,  the  doctrine  that 
the  judgment  alone  vests  the  title  of  the  property  converted  in  the  de- 
fendant is  rapndiated  as  not  sustained  by  authority,  and  as  incapable  of 
being  maintained  on  principle. 

But  in  the  case  before  us  for  adjudication  we  have  another,  and,  it 
•eems,  an  unsettled  question. 

When  a  party  sues  one  of  several  wrong-doers  for  a  conversion  or  de- 
struction of  his  property  and  recovers  a  judgment  which  he  elects  to  en- 
force, and  which  is  in  part  satisfied,  is  he  not  estopped  in  a  subsequent 
action  against  a  different  defendant  to  claim  a  greater  sum  in  the  way  of 
damages  than  was  adjudged  to  him  in  the  first  action  ? 

In  the  case  of  ES^  v.  Porter  the  court  said :  '^  A  few  old  cases  might 
be  understood  as  assuming  the  true  doctrine  to  be  that  the  title  passes  by 
operation  of  law  in  consequence  of  the  judgment  for  damages.  Some 
more  modem  decisions,  eontroj  require  satbfaotion  of  the  judgment,  and 
others  the  issuing  of  an  execution  upon  it  as  necessary  for  making  the 
initiate  election  fo  take  the  assessed  value  in  lieu  of  the  property  itself 
perfect  and  irrevocable.''  And  further :  '^  But  there  can  be  but  one  sat- 
isfaction for  the  same  wrong.  When  several  judgments  have  been  ob* 
tained  on  the  same  cause  of  action  the  plaintiff  must  elect  which  he  will 
enforce,  and  when  he  shall  have  once  elected  perhaps  he  may  be  enjoined 
from  proceeding  on  another." 

In  the  case  of  Knott  v.  Oimmngham^  2  Sneed,  210,  the  Supreme  Court 
of  Tennessee  says :  ^'  The  more  reasonable  doctrine,  on  the  other  hand, 
is,  that  as  each  of  the  wrong-doers  is  liable  for  his  own  act,  separate  ac- 
tions may  be  brought  at  the  same  time,  or  successively,  against  each  of 
the  several  trespassers,  in  each  of  which  the  plaintiff  may  proceed  to  judg- 
ment. But  as  he  can  claim  or  enforce  only  one  satisfaction  for  the  same 
injury,  he  must  elect  against  which  of  the  several  he  will  proceed  to  ex- 
ecution for  the  satisfaction  of  his  damages.  If  the  several  assessments 
vary  in  amount  he  may  elect  to  take  the  larger  sum,  or  if  the  defendants 
be  not  all  solvent  he  may  elect  to  proceed  against  the  solvent  party ;  and 
such  election  followed  by  actual  satisfaction  of  that  particular  judgment 
win  preclude  the  plaintiff  from  proceeding  against  either  of  the  other  de- 
fendants upon  the  judgments  recovered  against  them,  except  for  the  costs  in 
the  respective  cases,  which  he  may  enforce  the  collection  of  by  execution.'' 

In  Lovefoy  v.  Hurray  the  Supreme  Court  says :  '^  It  is  said  that  the 
judgment  represents  the  price  of  the  property,  and  as  the  plamtiff  has  tte 
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jadgment,  the  defendant  shoold  have  the  property.  Bat  if  the  judgment 
does  represent  the  price  of  the  goods,  does  it  foUow  that  the  defendant 
shall  have  the  property  before  he  has  paid  the  price  ?  The  payment  of 
the  price  and  the  transfer  of  the  property  are,  in  the  ordinary  contract  of 
sale,  concurrent  acts.'' 

''  But  in  all  such  cases  what  has  the  defendant  in  such  second  suit  done 
to  discharge  himself  from  the  obligation  which  the  law  imposes  on  him 
to  make  compensation  ?  His  obligation  must  remain,  in  morals  and  on 
principle,  until  he  does  this.  The  judgment  against  his  oo-trespassers 
does  not  affect  him  so  as  to  release  him  on  any  equitable  consideration. 
It  may  be  said  that  neither  does  the  satisfaction  by  his  co-trespasser  or  a 
release  to  his  co-trespasser  do  this.  That  is  true ;  but  when  the  plaintiff 
has  accepted  satisfaction  in  full  for  the  injury  done  him,  from  whatever 
source  it  may  come,  he  is  so  far  affected  in  equity  and  good  conscience 
that  the  law  will  not  permit  him  to  recover  again  for  the  same  damages* 
But  it  is  not  easy  to  see  how  he  is  so  affected  until  he  has  received  full 
satis&ction,  or  that  which  the  law  must  consider  as  such." 

It  thus  appears  that  while  the  plaintiff  may  maintain  separate  actions 
and  recover  separate  judgments  against  joint  trespassers,  and  may  elect 
to  take  the  largest  sum  assessed,  or  to  proceed  against  the  solvent  de- 
fendant, or  in  case  no  one  of  them  is  able  or  can  be  compelled  to  pay  the 
whole  of  the  judgment  rendered  against  him,  he  may  accept  part  satisfac- 
tion from  one  and  still  look  to  the  others  for  such  balance  as  may  be  ne- 
cessary to  give  him  full  legal  compensation  for  the  wrong  suffered,  yet, 
ordinarily,  when  he  has  made  his  election  he  will  be  oenduded  by  it.  The 
collection  of  one  judgment  extinguished  the  entire  daim  for  damages,  and 
when,  as  in  this  case,  the  injured  party  sues  one  of  the  wrong-doers,  and 
has  his  damages  assessed  and  then  elects  to  enforce,  and  in  fact  does  en- 
force his  judgment  antO  the  estate  of  the  defendant  is  wholly  exhausted, 
he  will  not  be  allowed  to  say,  in  an  action  against  another  defendant,  that 
the  question  as  to  amount  of  his  damages  is  still  an  open  one.  It  is  true 
that  his  first  judgment,  when  rendered,  was  but  a  security  for  his  original 
cause  of  action,  and  until  it  was  made  productive  in  satisfaction  thereof 
it  did  not  operate  to  change  any  other  collateral  concurrent  remedy  which 
he  may  have  had.  Drake  v.  MttcheU,  3  East,  258.  But  when  he  vol- 
untarily availed  himself  of  the  advantages  secured  to  him  by  that  judg- 
ment,  and  made  it  productive  to  the  part  satisfaction  of  the  <daim,  then  it 
did  operate  to  modify  these  collateral  concurrent  remedies. 

His  right  of  action  against  the  other  co-trespassers  was  not  barred,  nor 
his  daim  against  them  extinguished,  by  his  voluntary  action  in  the  prem- 
ises ;  but  when  he  determined  to  enforce  the  first  judgment,  and  did  make 
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it  productive,  he  elected  to  accept  the  amount  assessed  as  damages  as  foil 
compensation  for  the  injury  of  which  he  complains,  and  to  treat  sud 
judgment  and  his  other  collateral  concurrent  remedies  as  securities  for  m 
daim,  the  amount  of  which  had  heen  rendered  certain  by  judicial  action. 
To  thb  conclusion  it  may  be  objected  that  the  wrong-doers  who  were  not 
parties  to  the  first  action  are  not  bound  by  the  assessment  of  the  value  of 
the  bonds  converted.  This  is  true ;  but  in  such  a  case  the  plaintiff  may,, 
if  he  choose,  decline  to  enforce  his  first  judgment,  and  leave  the  question 
of  the  amount  to  which  he  is  entitled  an  open  one  until  he  sues  and  re* 
covers  against  all  who  are  liable  to  him,  and  then  elects  which  judgment 
he  will  ^orce.  Or  he  may,  as  these  appellants  have  done,  sue  upon  his 
original  cause  of  action,  and  compel  the  defendants  to  rely  upon  the  first 
judgment  and  the  election  to  enforce  it,  either  by  plea  or  as  matter  of 
evidence,  and  thereby  secure  a  correlative  advantage,  which  we  will  now 
consider. 

The  appellees  insist  that,  because  they  were  not  parties  to  the  pro- 
oeeding  in  the  bankrupt  court,  they  have  the  right  to  show  that  the  Bank 
of  Bowling  Green  did  not  convert  the  bonds  of  appellants  to  an  amount 
equal  to  the  judgment  rendered  in  said  proceedings,  nor  in  fact  to  any 
amount  whatever.  To  allow  them  to  do  so  would  be  to  give  them  the 
full  advantage  of  so  much  of  their  plea  as  is  favorable  to  them,  and  to 
leave  such  facts  disclosed  by  it  as  operate  to  their  prejudice  open  to  con- 
troversy. This  IB  contrary  to  the  plainest  principles  of  justice,  and  to 
the  universally  recognised  rules  of  pleading.  If  the  appellees  choose  to 
plead  the  judgment  and  the  election  of  appellants  to  enforce  it,  and  there- 
by estop  them  to  show;  that  they  ought  to  recover  in  the  action  a  greater 
sum  than  was  adjudged  to  them  against  the  bank  in  the  proceedings  in 
bankruptcy,  they  estop  themselves  to  show  that  the  recovery  against  the 
bank  was  far  too  great  a  sum,  or  that  there  should  have  been  no  recovery 
at  all.  The  judgment  as  pleaded  in  this  case  concludes  as  well  the  ap- 
pellees as  the  appellants,  as  to  the  conversion  by  the  bank  of  the  bonds^ 
and  as  to  the  value  of  the  bonds  so  converted.  If  such  was  not  the  case 
we  would  have  a  plea  operating  as  an  estoppel,  without  the  essential  ele- 
ment of  mutuality.  We  would  be  holding  the  appellants  to  the  disad* 
vantageous  consequences  resulting  from  their  election  to  enforce  the 
judgment  of  the  bankrupt  court,  and  at  the  same  time  denying  them  the 
right  to  claim  the  compensation  they  elected  to  accept  in  satbfaction  of 
their  claim  against  all  the  parties  answerable  to  them  for  the  otherwise 
unascertained  damages. 

The  mere  statement  of  tveh  a  proposition  is  suffident  to  demonstrate 
Its  fallacy. 
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Judgment  rerened,  and  caoae  remanded  for  a  new  trial  npon  prln- 
eiplet  oonaiBtent  with  this  opini<m. 


Pattxbson  y.  CoiocoinrxALTH. 

(11  Bnah,  81L) 

ChtuHtuUional  law^linUting  iole  t^pattnted  orMm, 

▲  StetOfltetDftepxoTldedfortlie  inspection  of  filnminating  oib  and  fortiade  the  Mle  ol 
any  that  would  not  stand  a  preseribed  test  Bold,  that  the  prohiMtion  was  ooostfta* 
tioosl  as  i^yplied  to  oils  patented  nnder  the  laws  of  tiie  United  States  as  weU  as  in 
other  esses.* 


I 


NDICTMENT  under  a  statute.     The  opinion  states  the  ease. 


B.  Kn  WiUtanu^  for  appellant,  cited  Curtis  on  Patents,  562,  154, 
511,  88,  541;  Dudley  r.  Mayhew,  13  N.  Y.  9  ;  StaU  y.  RoHmon,  4 
Fisher's  Patent  Cas.  186;  Eimer  y.  Pannd,  40  Me.  484;  Tonnage 
Tax  Oasety  12  Wall.  209 ;  Phila,  ^  Trenton  R.  R.  Oo.  y.  SUmpwn,  14 
Peters,  458. 

Mm  Radmatiy  Attorney-General,  B,  W.  Bag  hf,  and  (7.  B.  Mankattf 
for  appellee. 

Pbtob,  J.  The  appellant  was  indicted  under  the  proyiaions  of  the 
statute  of  February  21st,  1874,  entitled  ^  An  act  for  inspecting  and 
gauging  oils,  liquids,''  etc.  Section  6  of  this  act  imposes  a  fine  not  ex* 
ceeding  $500  upon  any  person  or  persons  who  shall  sell  or  offer  to  sell 
in  this  State,  for  illuminating  purposes,  oils  or  fluids  the  product  of  coal, 
petroleum,  or  other  bituminous  substances  that  will  ignite  or  perma* 
nently  bum  at  a  temperature  less  than  180^  Fahrenheit,  etc. ;  also  the 
■ame  penalty  upon  those  who  sell  in  this  State  such  fluids  after  they 
haye  been  condemned  by  an  authorized  State  inspector,  and  the  barrela 
or  packages  branded  by  him  ^*  unsafe  for  tttuminaiing  purpotet.** 

Appellant  was  engaged  in  selling  an  oil  at  her  business  house  in 
Paducah,  known  as  ^*  Aurora  oU;"  and  the  State  inspector  haying 
tested  nineteen  barrels  of  this  oil,  as  proyided  by  the  statute,  branded 
them  ''  unsafe  for  illuminating  purposes,'*  for  the  reason  that  it  failed  to 
stand  the  test  required  by  the  statute.    It  is  agreed  by  the  partiea  that 
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this  oil  camiot  be  made  to  confonn  to  the  requirements  of  the  statute^ 
and  that  the  appellant  sold  the  fluid  as  charged  in  the  indictment.  A  fln» 
of  $250  was  imposed  upon  the  appellant,  from  which  she  prosecutes  this 
appeal. 

The  defense  is  that  the  oil  sold  by  appellant  was  a  patented  arUde^ 
and  as  assignee  of  Dayis,  the  patentee,  she  had  the  right  to  vend  it  in 
the  counties  of  McCracken  and  other  adjoining  coonties,  although  in 
violation  of  the  statute ;  that  the  State  of  Kentucky  had  no  power  to 
regulate  by  legislation  the  mode  of  selling  articles  for  the  invention  of 
which  a  patent  right  had  been  obtained  from  the  Federal  goremment,  as 
long  as  the  exclusive  use  of  the  patent  right  is  vested  in  the  patentee  or 
his  assignee. 

The  power  of  Congress  to  legislate  in  regard  to  patents  is  derived  from 
section  8  of  ardole  1  of  the  Federal  Constitution,  that  provides, ''  Th» 
Congress  shall  have  power  to  promote  the  progress  of  science  and  the  use* 
fol  arts  by  securing  for  limited  times  to  authors  and  inventors  the  exdu- 
■ive  right  to  their  respective  writings  and  discoveries. 

The  opinion  of  Justice  Davis  in  the  case  of  The  State  v.  BMman^  4 
Fbher,  187,  is  relied  on  as  sustaining  the  views  presented  by 
the  defense  in  this  case.  There  is  no  analogy  in  the  facts  of  thai 
case  and  the  one  before  us.  The  legislature  of  Indiana  enacted  a  law 
regulating  the  sale  of  patent  rights,  by  requiring  the  patentee,  before  he 
dbposed  of  the  right,  to  flle  a  copy  of  the  patent  in  the  county  derk's 
office,  and  to  make  an  affidavit  that  the  letters  patent  were  genuine 
and  had  not  been  canceled.  Robinson,  as  the  agent  of  the  patentee,  sold 
or  ofFered  to  sell  a  patent  right  without  complying  with  the  provisions  of 
the  statute ;  and  having  been  imprisoned  by  the  judgment  of  the  State 
court  for  this  offense.  Justice  Davis  held  that  he  should  be  discharged 
from  custody  for  the  reason  ^  that  this  power  had  been  exercised  by 
Congress  directing  the  manner  in  which  patents  shall  be  obtained,  and 
when  obtained  how  they  shall  be  assigned  and  sold."  It  is  further  said 
hi  the  opinion :  ''  The  property  in  inventions  exists  by  virtue  of  the  laws 
of  Congress.  If  the. patentee  complies  with  the  law  of  Congress  on  the 
subject,  he  has  a  right  to  go  into  Uie  open  mailcet  anywhere  within  the 
United  States  and  sell  his  property.'' 

There  is  a  manifest  distinction  between  the  right  of  property  in  the 
patent,  which  carries  with  it  the  power  on  the  part  of  the  patentee  te 
assign  it,  and  the  right  to  sell  the  property  resulting  from  the  invention 
or  patent.  A  State  has  no  power  to  say  through  its  legislature  that  the 
patentee  shall  not  sell  his  patent,  or  that  its  use  shall  be  common  to  all 
0i  its  dtisens ;  for  this  would  be  in  direct  conflict  with  the  law  of  Con* 
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gten ;  and  that  portion  of  the  opinion  referred  to,  giving  the  patentee 
an  nnrestricted  power  to  sell,  has  allusion  alone  to  his  right  of  property 
tn  the  patent  right,  as  that  was  the  only  question  involved  in  the  case. 
The  discovery  or  invention  is  made  property  hy  reason  of  the  patent, 
and  this  right  of  property  the  patentee  can  dispose  of  under  the  law  of 
Congress,  and  no  State  legislation  can  deprive  him  of  this  right ;  hut 
when  the  fruits  of  the  inventien  or  the  article  made  hy  reason  of  the  ap- 
plication of  the  principle  discovered  is  attempted  to  he  sold  or  used 
within  the  jurisdiction  of  a  State,  it  is  subject  to  its  laws,  like  other 
property ;  and  such  has  been  the  uniform  decision  of  all  the  courts,  State 
and  Federal,  upon  this  question. 

Chief  Justice  Kent,  in  the  case  of  lAvingston  v.  Van  B^geny  9  Johns. 
I>81,  said :  ^  The  power  of  Congress  is  only  to  define  the  right  of  prop- 
erty ;  it  does  not  extend  to  regulating  the  use  of  it ;  that  must  be  ez« 
elusively  of  local  cognizance.  If  the  author's  book  or  print  contains 
matter  injurious  to  public  morals  or  peace,  or  if  the  inventor's  machine 
or  other  production  will  have  a  pernicious  effect  upon  the  public  health 
or  safety,  no  doubt  a  competent  authority  remains  within  the  States  to 
restrain  the  use  of  the  patent  right." 

The  29th  section  of  the  internal  revenue  act  of  March  2d,  1867,  make* 
;t  a  misdemeanor  punishable  by  fine  and  imprisonment  to  mix  for  sale  ot 
to  sell  oil  made  of  petroleum  for  illuminating  purposes,  inflammable  at 
less  temperature  or  fire  test  than  110^  Fahrenheit.  Under  this  law  De- 
witt  was  indicted  in  the  U.  S.  Circuit  Court  for  the  Eastern  District  of 
Biichigan,  charged  with  offering  oH  for  sale  in  Detroit  in  violation  of  the 
statute.  There  was  a  demurrer  to  the  indictment,  and  the  judges  below 
dividing  in  opinion,  the  case  was  taken  to  the  Supreme  Court,  and  the 
question  there  made  was  whether  the  facts  charged  in  the  indictment 
oonstituted  any  offense  under  any  valid  and  constitutional  law  of  the 
United  States.  Chief  Justice  Chasb,  delivering  the  opinion  of  the  court, 
eaid  "  that  the  enactment  was  a  OMre  police  regulation,  and  can  only 
have  effect  where  the  legislative  authority  of  Congress  excludes  territo- 
rially  aH  State  legislation ;  as,  for  example,  in  the  District  of  Columlua. 
Within  State  limits  it  can  have  no  constitutional  operation."  VniUd 
States  V.  Dewitty  9  Wall.  41 .  This  construction  of  the  power  of  Con« 
gress  n  fully  sustained  by  all  the  authorities  we  have  been  able  to  find 
where  the  question  was  either  directly  or  indirectly  involved. 

The  right  of  the  appellant  to  sell  oil  is  not  derived  from  the  patent 
laws  of  Congress.  If  no  patent  had  been  issued,  the  right  to  sell  this 
character  of  property  would  exist ;  and  the  only  benefit  to  be  derived 
from  the  patent  is,  that  it  excludes  others  from  selling  the  same  kind  of 
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oil  for  a  limited  period  unless  authorized  to  do  so  hj  the  patentee,  with 
the  additional  right  on  the  part  of  the  latter  to  sell  and  transfer  his 
patent  right  in  the  mode  prescribed  by  the  patent  laws. 

The  right  of  a  State  to  protect  its  citizens  from  the  danger  attending 
the  use  of  such  fluids,  although  patented,  is  not  inconsistent  with  any 
patent  regulation  nor  in  violation  of  the  Federal  Constitution. 

JudpnmU  affirmed. 


JEnvK  Insubancb  CoHPAxr  t,  Johnson. 

(11  Bash,  687.) 

In  an  aetloa  on  a  policy  of  Insiinuioe  against  flre,  defendant  pleaded  that  the  property 
was  fnuidalenUy  bmned  by  plaintiil.  Heldt  that  defendant  was  not  bound  to  pioye 
Boch  defense  beyond  a  leaaonable  doabt* 

ACTION  on  a  policy  of  insurance  against  fire,  issued  by  the  defendants 
to  Arinda  Johnson  and  her  two  infant  children,  upon  a  dwelling  in 
Consolation.  During  the  life  of  the  policy  the  property  was  burned  and 
Mrs.  Johnson  brought  this  action.  • 

Defendants  answered,  among  other  things,  that  the  dwelling  was 
fraudulently  burned  and  procured  to  be  burned  by  the  plaintiff,  Mrs. 
Johnson. 

On  the  trial  the  court  among  other  things  instructed  the  jury,  '*That 
before  finding  a  verdict  against  the  plaintiff,  A.  J.  Johnson,  upon  the 
ground  that  she  fired  the  building  or  assisted  or  connired  at  its  being 
fired,  the  jury  should  so  believe  beyond  a  reasonable  doubt."  The  juiy 
rendered  a  verdict  for  the  plaintiff  and  defendant  appealed. 

CoUwbU  4*  Harwoodf  for  appellant 

W.  O.  BuOoek  ^  A.  G.  RoberU,  for  appellees. 

Prtob,  J.  [After  stating  the  facts  and  deciding  an  unimportant 
point.]  Instruction  No.  2  cannot  be  sustained  upon  principle  or  by  the 
wdght  of  authority.  ^  It  is  the  province  of  a  jury  in  a  dvil  case  to 
weigh  the  evidence  and  find  for  the  party  in  whose  favor  it  prepon« 
ierates.     Before  there  can  be  a  conviction  in  a  criminal  case  they  must 

•SeeJTaiMV.  J5B&6mia/n<.  O>.,20Am.  Rep.  109 and  note;  EUioUy,  Fan IHcren,  id. 
W ;  JoiMi  ▼.  Orroneif  id.  762. 
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be  satisfied  of  the  party's  guilt  beyond  a  reasonable  doubt''      1  Green 
leaf,  590. 

In  Greenleaf  on  Evidence,  toI.  2,  p.  426 :  ^  To  support  a  special  plea 
of  justification  where  crime  is  imputed,  the  same  evidence  must  be  ad- 
duced as  would  be  necessary  to  convict  the  plaintiff  upon  an  indictment 
for  the  crime  imputed  to  him,  and  he  would  be  entitled  to  the  benefit  of 
any  reasonable  doubts  in  the  mind  of  the  juiy  in  the  same  manner  as  in 
a  criminal  triaL" 

This  doctrine,  applicable  to  a  plea  of  justification  in  an  action  for  slan* 
der,  has  been  so  enlai^ed  by  many  authorities  as  to  apply  to  almost  every 
case  where  the  prosecution  of  a  daim  in  a  dvil  action,  or  the  defense 
thereto,  involves  in  the  issue  a  state  of  facts  which,  if  proven,  would  sub* 
ject  a  party  to  a  criminal  prosecution  ;  and  if  sound  in  principle,  we  see 
no  reason  why  the  doctrine  should  not  apply  to  cases  where  a  penal  pros- 
ecution might  be  the  result  of  the  investigation  in  a  civil  action. 

It  is  said  by  many  authorities  that  the  defendant  in  an  action  for 
slander,  by  his  plea  of  justification,  where  crime  is  imputed,  assumes  the 
burden  of  showing  that  the  plaintiff  has  committed  the  offense.  Li  order 
to  constitute  the  crime,  the  jury  must  be  satisfied  beyond  a  reasonable 
doubt  of  the  prisoner's  guilt ;  for  if  the  proof  falls  short  of  this,  it  can- 
not be  said  that  the  accused  is  guilty ;  and  therefore  the  plea  of  justifica- 
tion must  fail.  Whether  this  is  the  correct  doctrine  is  not  necessary  iO' 
determine. 

In  dvil  actions  for  torts  committed,  or  upon  contracts  for  the  recovery 
of  dollars  and  cents  or  the  value  of  property,  or  in  the  defense  of  sudi 
actions,  although  iaicta  may  be  alleged,  that,  if  true,  constitute  guilt  in 
the  party  charged,  for  which  he  might  be  indicted  and  punished,  still  it 
does  not  follow  that  the  proof,  in  order  to  maintain  the  cause  of  action  or 
defense,  must  be  such  as  would  convict  the  party  charged  of  the  crime,  if 
upon  trial  under  an  indictment. 

One  may  be  charged  in  a  civil  action  with  burning  a  house,  and  its 
value  sought  to  be  recovered.  Upon  the  trial  proof  of  negligence  would 
authorise  a  recovery.  A  wrong  may  be  committed  for  which  a  dvO 
action  can  be  maintained  and  a  recovery  had,  although  the  proof  may 
show  no  willful  act  on  the  part  of  the  accused,  or  even  an  intention  to 
commit  wrong.  Hence  in  actions  for  torts,  except  the  defense  by  way  of 
justification  in  an  action  for  slander,  where  crime  is  charged,  the  same 
rule  applies  as  to  the  evidence  authorizing  a  recovery  as  in  all  other  dvfl 
cases.  In  some  instances,  although  character  may  be  inddentally  in- 
volved by  the  nature  of  the  action  or  defense,  still  it  is  not  really  made 
the  issue ;  nor  was  it  necessary,  in  order  to  find  for  the  defendant  in  thia 
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that  the  jaiy  should  have  believed  the  appellee  guilty  of  an j  crim- 
inal offense. 

In  the  case  of  Wightman  y.  The  Wutem  Marine  and  Fire  Jkeuranee 
Oompaany^  8  Bob.  (La.)  442,  this  doctrine  is  maintained :  *'  To  defeat  a 
TecoTerj  on  a  policy  of  insurance  on  the  ground  that  the  plaintiff  set  fire 
to  the  premisest  it  is  not  necessary  that  the  evidence  should  be  such  as 
would  convict  the  plaintiff  on  a  prosecution  for  arson.'' 

"  If  there  be  any  class  of  civil  cases  in  which  such  evidence  might  be 
required,  it  would  be  those  where  the  defendant  has,  in  a  special  plea  of 
justification,  fully  and  directly  charged  upon  the  plaintiff  a  crime,  and 
where  the  same  evidence  must  be  adduced  to  support  the  plea  as  would 
be  required  upon  an  indictment  for  the  like  offense."  Schmidt  v.  New 
Fork  Union  Mutual  Fire  Imuranee  Company^  1  Gray  (Mass.),  534. 

Cole,  J.,  in  the  case  of  Washington  Union  Jnmrance  Compamy  v. 
Wtleof^  7  Wis.  171,  in  discussing  this  question  says:  ^'Manifestly  the 
position  of  a  claimant  in  the  one  case  and  of  a  prisoner  in  the  other  is 
quite  different.  It  appears  to  us  that  this  case  (the  court  below  having 
given  a  similar  instruction)  is  contrary  to  the  authorities  and  cannot  be 
sustained  on  principle." 

In  civil  actions  where  the  questions  at  issue  are  involved  in  doubt  the 
preponderance  of  the  evidence  determines  the  rights  of  the  parties,  and 
to  adjudge  differently  in  this  class  of  cases  would  be  disregarding  a  plain 
elementary  principle  applicable  to  the  trial  of  dvil  causes. 

Judgment  revereed  and  new  trial  erdmrei* 


Com M ONWBALTH  y.  jACKSOir. 

(U  Bush,  079.) 

Bigamff  -^  proof  qf  marriage. 

In  a  proieentiop  for  bigamy  proof  of  an  actual  marriage  Is  not  anciBiiSiy ;  but  ptool 
that  the  priaoner  haa  declared  himself  and  has  been  xepated  to  be  maixled  will  sop* 
porta  conviction. 


I 


NDICTMENT  for  bigamy.    The  opinion  states  the  case. 

7%09.  E,  Mo9$j  Attorney-General,  and  X  FL  Oob,  for  appellant 
Walter  ^  Johnson^  for  appellee. 


Conn,  J.    The  appellee  was  indicted  in  the  Lewis  Circait  Court  for 
the  crime  of  bigamy,  and  was  tried  by  a  jniy,  and  under  a  peremptory 
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instruction  from  the  court  was  found  not  guilty,  and  the  Attorney-Gen- 
eral prosecutes  this  appeal  under  section  881  of  the  Criminal  Code  in 
order  to  obtain  the  opinion  of  this  court  upon  the  point  decided  adversely 
to  the  CommonwealUi  by  the  Circuit  Court. 

The  only  evidence  of  a  niarriage  of  the  appellee  prior  to  that  alleged 
to  be  polygamous  consisted  of  evidence  of  his  declarations  that  another 
woman  was  his  wife,  and  of  the  fact  that  he  had  lived  with,  reeognixed, 
introduced,  and  represented  her  as  his  wife. 

One  witness  testified  that  appeUee  came  to  Maysville  as  early  as  Sep- 
tember, 1874,  and  engaged  to  sell  sewing  machines  for  him ;  that  he 
then  said  he  was  a  married  man,  and  that  his  wife  was  in  Higginsport,  in 
the  State  of  Ohio ;  that  he  (witness)  subsequently  let  the  appellee  have 
money  with  which  he  said  he  wanted  to  bring  his  wife  from  Higginsport 
to  Maysville ;  that  he  brought  a  lady  to  Maysville,  whom  he  introduced 
to  witness  as  his  wife,  and  boarded  with  her  in  a  respectable  family  ;  that 
the  lady  gave  birth  to  a  child  while  in  Maysville,  and  that  the  appellee 
told  him  it  was  his  child,  and  that  his  wife  bad  given  birth  to  another 
child  which  died  in  Ohio,  the  funeral  expenses  of  which  the  witness  paid 
at  appellee's  request. 

Another  witness  testified  that  two  or  three  weeks  before  the  alleged 
second  marriage  the  appellee  applied  to  him  for  a  horse  and  buggy  to 
take  his  wife  to  the  railroad  depot,  saying  she  was  going  to  LouisTille ; 
and  a  third  witness  swore  that  appeUee  lived  with  the  woman  that  came 
from  Higginsport,  and  claimed  that  she  was  bis  wife. 

The  circuit  judge  seems  to  have  been  of  the  opinion  that  an  indictment 
for  bigamy  could  not  be  maintained  without  proof  of  the  fact  of  two  mar- 
riages, either  by  record  evidence  or  by  the  testimony  of  one  or  more 
witnesses  who  were  present  at  the  solemnization  of  the  marriage  rites  ; 
or,  in  other  words,  that  the  declarations  and  conduct  of  the  defendant, 
admitting  his  marriage  and  living  with  and  recognizing  the  woman  as 
his  wife,  were  not  sufficient  to  warrant  the  jury  in  finding  a  verdict 
against  him. 

This  is  a  subject  about  which  there  is  irreconcilable  conflict  in  the 
authorities.  In  Massachusetts,  New  York,  and  Connecticut,  and  perhaps 
in  some  other  States,  it  has  been  held  that  in  prosecutions  for  bigamy  an 
actual  marriage  of  the  prisoner  must  be  proven,  and  that  neither  cohabit- 
ation, reputation,  nor  the  confessions  of  the  prisoner  are  admissible  for 
that  purpose,  or,  if  admissible,  are  not  of  themselves  sufficient  to  war> 
rant  conviction.  The  CommoniweaUh  v.  Ijitdejohny  15  Mass.  163 ;  Roi- 
weWs  ccue,  6  Conn.  446  ;  The  People  v.  Humphrey ,  7  Johns.  814. 

On  the  other  hand,  it  has  been  held  in   South  Carolina,  Yirginiai 


JANUARY  TERM,  1876. 22T 

Commonwealth  t.  Jackson. 

Creorgia,  Alabama,  Ohio,  Pennsylvania,  Maine,  and  Illinois,  that  in  pros- 
ecutions for  bigamy  the  confessions  of  the  prisoner  deliberately  made  are 
admissible  as  evidence  to  prove  marriage  in  fact,  and  in  some  of  those 
States  that  suoh  confessions  are  of  themselves  sufficient  to  authorize  the 
jury  to  convict.  BntUm's  c€uej  4  McCord,  256  ;  The  State  v.  JRltoHy  3 
Rich.  434 ;  Warner  v.  The  Cammanweaithj  2  Ya.  Cas.  95  ;  Cook  v.  ITie 
State,  11  Ga.  53 ;  Cameron  ^  Cook  v.  The  State,  14  Ala.  546 ;  Woher- 
ton  V.  7%e  &atey  16  Ohio,  173;  Murtagh'e  case,  1  Ash.  272;  Forney  v, 
HaOacher,  8  Serg.  &  R.  159  ;  Cayford^e  case,  7  Greenl.  57 ;  Barn's 
case,  2  Fairf.  (11  Me.)  391 ;  &ate  v.  Hodgskxns,  19  Me.  155 ;  Jackson  v. 
The  People,  2  Scam.  231. 

These  were  not  all  prosecutions  for  bigamy,  but  they  were  all  cases  in 
which  the  prosecution  could  only  be  made  out  by  proof  of  a  marriage  in 
fact,  and  the  same  principle  which  would  admit  evidence  of  the  admia- 
aions,  confessions,  or  conduct  of  the  prisoner  in  such  of  them  as  were 
not  for  bigamy,  would  also  authorize  its  admission  in  prosecutions  for 
that  crime. 

The  American  cases  in  which  it  has  been  held  that  evidence  of  such 
declarations,  confessions,  and  conduct  is  not  admissible,  or,  if  admissible, 
is  not  of  itself  sufficient  to  warrant  conviction,  seem  to  rest  on  the  au- 
thority of  Morris  v.  MiUer,  Burr.  2057,  and  ^rt  v.  Barlow,  Douglas,  171. 

These  were  actions  for  crim.  con.  in  which  the  plain  tifb  attempted  to 
establish  their  marriages  by  giving  in  evidence  their  own  declarations, 
and  proving  their  recognition  of  and  cohabitation  with  the  women  alleged 
to  be  their  wives. 

In  the  former  case  Lord  Mansfield  said :  ^^  There  must  be  evidence 
of  a  marriage  in  fact;  acknowledgment  —  t.  6.,  acknowledgment  of  the 
husband  by  the  wife  —  cohabitation,  and  reputation  are  not  sufficient  in 
this  action,"  And  he  gives  his  reasons  for  so  holding.  ^'.  It  shall  not 
depend,"  said  he,  '^  upon  the  mere  reputation  of  a  marriage  which  arises 
from  the  conduct  or  declarations  of  the'  pkdntijff'  himself"  Again  he 
says  :  "  No  inconvenience  can  possibly  arise  from  this  determination.  But 
inconvenience  might  arise  from  a  contrary  decision  which  might  render 
persons  liable  to  actions  founded  on  evidence  made  by  the  persons  them- 
selves who  should  bring  the  actions."  And  twelve  years  later,  in  de- 
ciding the  case  of  Blrt  v.  Barlow,  he  gave  the  same  reasons  for  a  like 
dedsion. 

And  this  additional  reason  seems  to  us  to  be  entitled  to  considerable 
weight  in  support  of  the  rule  announced  by  Lord  Mansfield  in  tho&e 
cases«  and  by  this  court  in  the  case  of  Ki^  v.  Bueker,  1  A.  E.  Marsh. 
v9U  as  applicable  to  actions  for  crim,  con.    In  such  cases  the 


2:i8  KENTUCKY, 


Commonwealth  v.  Jackson. 


knows  when,  where,  and  by  whom  he  was  married,  and  at  least  scime  of 
the  persons  who  were  witnesses  of  the  fact,  and  generally  has  it  in  liia 
power  to  offer  direct  and  positive  proof.  Bat  the  case  is  often  quite 
otherwise  with  the  government  in  prosecutions  for  bigamy.  The  prose 
eating  officer  must  often  be  wholly  ignorant  of  the  time  and  place  of  the 
prisoner's  first  marriage,  of  the  names  and  residence  of  those  present 
at  its  consummation,  and  the  avenues  of  information  will  generally  be 
closed  to  bim,  especially  when  the  first  marriage  took  place,  as  is  gen- 
erally the  case  with  bigamists,  in  some  other  State  or  country.  Another 
difficulty  in  the  way  of  the  government  under  the  rule  that  the  first  mar- 
riage must  be  established  by  record  evidence  or  by  the  testimony  of  one 
or  more  witnesses  present  at  the  marriage,  and  which  does  not  exist  in 
actions  for  crtm.  con.,  is,  that  the  government  cannot  read  the  deposi- 
tions of  witnesses,  and  may  be  unable  to  procure  the  attendance  of  those 
residing  out  of  the  State,  while  the  plaintiff  in  critn*  can.  may  procure 
and  read  depositions  to  prove  the  fact  of  his  marriage. 

But  Lord  Mansfield  did  not  say  in  Morris  v.  ARBery  as  some  have 
supposed,  that  a  prisoner's  words  and  conduct  could  not  be  given  in  evi- 
dence against  him  to  prove,  in  a  prosecution  for  bigamy,  the  fact  of  his 
having  been  previously  married,  or  that  such  evidence  would  not  ol 
itself  authorize  a  conviction.  He  said,  it  is  true,  that  '<  in  a  prosecatiqn 
for  bigamy  a  marriage  in  fact  must  be  proved ; "  and  this  we  do  not  foi 
a  moment  doubt  is  now  and  has  always  been  the  law  ;  but  Lord  Maji s- 
FiSLD  goes  on  to  say,  *^  We  do  not  at  present  define  what  may  or  may 
not  be  evidence  of  a  marriage  in  fact,"  and  thus  left  open  the  very 
question  which  he  has  been  quoted  as  deciding,  which,  as  already  stated,, 
seems  to  be  the  foundation  upon  which  the  American  cases  rest  which 
hold  that  direct  and  positive  proof  is  required.  That  Lord  Manspibli> 
did  not  mean  to  decide  that  a  marriage  in  fact  could  not  be  proved  by 
evidence  of  the  declarations  and  conduct  of  the  prisoner  is  not  only  clear 
from  the  case  in  which  he  has  been  supposed  to  have  made  that  decis- 
ion, but  is  further  shown  by  his  decision  in  Maay  Narwootts  ease^  1 
East's  P.  C.  887,  where  he,  with  the  concarrence  of  Lord  Chief  Justice 
Pabkeb  and  Justices  Smtthb,  Bathurst,  and  Pabrot,  deter- 
mined that  seven  years'  cohabitation  and  several  admissions  by  the  pris- 
oner that  a  person  was  her  husband  by  calling  him  by  that  appdlation 
was  not  only  competent,  but  sufficient  evidence  to  prove  a  marriage  in 

fact 

Mr.  PbOlips,  in  his  work  on  Evidence,  vol.  2,  pp.  210-212,  in  com- 
menting on  the  case  of  Morris  v.  MtUery  says  :  ^  This  decision  does  not 
warrant  the  sondusion  that  a  distinct  and  full  acknowledgment  made  by 
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the  defendant  himself  will  xMt  be  evidence  of  the  fact  as  against  him, 
and  sufficient  to  dispense  with  more  formal  and  strict  proof." 

In  TVuman't  ea$ey  1  East's  P.  C.  470,  it  was  dedded  that  his  conviction 
ef  Ingamy  obtained  upon  his  confession  of  marriage  was  proper. 

In  Oook  T.  The  State,  Jnstice  Nbsbit,  in  delivering  the  opinion  of  the 
Supreme  Court  of  Georgia,  said :  ^  Acknowledgments,  cohabitation,  re- 
pute, etc.,  in  ordinary  dvil  cases,  prove  marriage ;  but  it  is  said  in  crim- 
inal cases,  as  in  prosecutions  for  bigamj  and  adultery,  a  marriage  in  fact 
must  be  proved,  .  .  .  and  that  the  admissions  of  the  defendant  are 
not  competent  As  a  general  rule,  the  confessions  of  a  party,  freely  and 
solemnly  made,  are  the  highest  evidence.  So  reasonable  and  well  settled 
IS  this  rule  that  the  exceptions  to  it,  to  be  sustained,  ought  to  rest  upon 
the  most  unassailable  ground."  And  again  he  says  it  cannot  be  pre* 
sumed  that  the  prisoner  made  confessions  contrary  to  the  truth  in  order 
to  shield  himself  from  prosecution  for  adultery  upon  the  assumption  that 
he  was,  in  fact,  living  in  a  state  of  adultery.  '<  Such  assumption  a  court 
has  no  ri^t  to  make ; "  and  we  may  add  that,  a  request  coming  from 
one  diaiged  with  bigamy,  that  the  court  shall  assume,  in  order  to  acquit 
him  of  one  crime,  that  he  is  guilty  of  another,  and  has  likewise  imposed  a 
kept  mistress  upon  society  as  his  wife  by  falsely  representing  and  intro- 
ducing her  as  such,  is  not  entitled  to  be  received  with  any  especial  favor. 

Mr.  Justice  White,  in  delivering  the  opinion  of  the  Supreme  Court  of 
Virginia  in  Warner  v.  The  Oommanweakh^  said :  *'  In  all  criminal  prose- 
entions  as  well  as  civil  actions  the  confessions  of  a  party,  his  admis- 
sions, and  acts  amounting  to  confessions  or  admissions,  are  not  only 
admissible,  but  often  the  strongest  evidence  against  him,  and  not  un- 
frequently  supply  the  place  of  evidence  of  a  higher  character  which  would 
otherwise  be  called  for ; "  and  this  is  equally  true  in  a  prosecution  for 
bigamy  as  in  every  other  case.  Why  should  it  not  be  ?  Is  there  any 
thing  in  that  crime  or  in  its  punishment  which  ought  to  give  to  it  a  dis- 
tinct code  of  the  law  of  evidence,  or  to  give  to  those  accused  of  it  privi- 
leges not  extended  to  those  accused  of  other  crimes  t 

Mr.  Greenleaf  says  (2  Greenl.  on  £v.,  f  49)  :  ^<  Any  recognition  of  a 
person  standing  in  a  given  relation  to  others  is  prima  facie  evidence 
against  the  person  making  such  recognition  that  such  relation  exists ;  and 
if  the  defendant  has  seriously  and  solemnly  admitted  the  marriages,  it 
will  be  received  as  suffident  proof  of  the  fact."  If  a  defendant  indicted 
for  adultery  can  be  convicted  upon  evidence  of  his  admission  that  the 
woman  inth  whom  the  crime  was  committed  was  the  wife  of  another, 
without  any  other  evidence  of  a  marriage  in  fact,  a  fortiori  one  indicted 
^or  bigamy  may  be  convicted  on  his  deliberate  admission  of  his  own  mar- 
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riage,  or  that  the  alleged  wife  was  sach  in  fact,  when  that  admiasion  U 
coupled  with  evidence  of  recognition,  cohabitation,  and  provision  for  her 
as  a  wife,  and  acknowledgment  that  he  is  the  father  of  her  children. 

Again,  Mr.  Greenleaf  says  the  marriage  of  one  indicted  for  bigamy  may 
be  proved  ^  by  the  deliberate  admission  of  the  prisoner  himself."  Green- 
leafs  £v.,  vol.  3,  f  204. 

Mr.  Chitty,  in  a  note  to  the  title  '^  Indictments  for  Bigamy  or  Polyg* 
tuny/'  0Ays :  ^'  Any  evidence  seems  to  be  sufficient  which  will  convince 
the  jury  that  an  actual  marriage  was  completed.  Chitty's  Crim.  Law, 
472. 

In  Regina  v.  Vpton^  1  Car.  ds  Kir.  165,  it  was  held  that  on  an  in- 
dictment for  bigamy  or  adultery  the  prisoner's  deliberate  declaration 
that  he  was  married  to  the  alleged  wife  was  sufficient  evidence  of  mar- 
riage. 

From  this  notice  of  English  and  American  authorities  it  seems  to  us 
that  neither  the  common  law  of  England,  as  adopted  in  this  country,  or 
the  American  common  law,  as  recognised  by  the  courts  of  the  various 
States,  requires  us  to  hold  that  one  charged  with  the  crime  of  bigamy 
cannot  be  convicted  upon  dear  and  satisfiictory  proof  of  his  declarations 
tliat  the  alleged  wife  is  legally  such  when  those  declarations  are  coupled 
with  evidence  of  cohabitation  with  her,  and  her  introduction  by  him  into 
a  community  where  he  resides  as  his  wife.  We  think  the  safety,  the 
happiness,  and  the  honor  of  ^milies,  the  good  order  of  society,  the  pres* 
ervadon  of  public  morals,  and  a  due  regard  to  public  decency  and  indi- 
vidual  virtue,  demand  that  the  rules  of  the  law  should  furnish  every  fad* 
ty  for  the  punishment  of  crime  which  a  proper  regard  for  the  security 
of  the  Innocent  will  allow. 

It  is  difficult  to  percdve  any  reason  for  discriminating  between  admis* 
sions  to  prove  a  marriage  and  other  facts  essential  to  constitute  the  legal 
guilt  of  the  accused ;  there  can  be  no  more  danger  of  doing  injustice  in 
receiving  such  evidence  in  the  dass  of  cases  under  consideration  than  in 
any  other.  Where  the  declarations  of  the  prisoner  and  the  fact  that  he 
has  recognized  and  cohabited  with  the  woman  alleged  to  be  his  wife  are 
alone  relied  upon,  the  jury  should  still  be  told  that  this  is  only  evidence 
tending  to  prove  an  actual  marriage,  and  that  it  is  for  them  to  decide 
whether  the  facts  proven  are  suffident  to  warrant  them  in  finding  that 
the  prisoner  was  in  fact  married  to  the  alleged  wife,  and  unless  they  so 
believe  they  should  acquit,  although  they  may  believe  he  recognised  and 
cohabited  with  her  as  his  wife.  This  will  place  the  dedarations  of  one 
indicted  for  a  crime  in  which  proof  of  actual  marriage  is  necessary  to 
make  out  his  guilt  upon  the  same  legal  footing  with  those  charged  with 
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Other  erimes,  and  will  not  give  oomparatiye  immnnitj  to  this  detestable 
crime  bj  obBtructing  the  path  of  the  proeecator  with  a  rule  of  evidence 
which  it  is  believed  would  render  conviction  impossible  in  a  large  major- 
ttj  of  sndi  cases  where  the  moral  evidence  of  goilt  is  condosive,  and 
where  a  conviction  could  be  had  bj  simply  applying  to  that  dass  of  cases 
the  sameTules  of  evidence  applied  to  odier  crimes,  sabjeoting  the  of* 
fender  to  .ike  pnnishment. 

We  are  therefore  of  the  opinion  that  the  court  erred  in  giving  to  the 
jury  a  peremptory  instruction  to  find  the  i^pellee  not  gnilty. 


SUPEEME   COURT 


GEORGIA. 

Smith  y.  KiTOHsirs. 

(61  Gft.  158.) 

fme  chaiged  with  erime  and  at  laige  on  bail  was  aoailed  imdar  a  beDohiraRant  aaA 
brought  into  ooort  for  trialt  whence  he  escaped.  HM^  that  the  fuotiea  on  the  baU 
bond  were  diachazged  by  the  aireat  onder  tiie  bench  warrant  and  ware  not  liable  for 
the  escape. 

gOmS  FACIAS  to  forfeit  a  bond  execoted  by  the  defendante  m 
sureties  and  oonditioned  as  follows : 

^  The  condition  of  this  recognizance  is  such  that  if  the  above  boand 
Benjamin  F.  Kitchens  shall  personally  appear  at  the  next  Superior  Court 
to  be  held  in  and  for  said  county  of  Glasscock,  to  be  held  on  the  third 
Monday  in  Augost  next,  to  answer  to  sach  matters  as  shall  then  and 
there  be  charged  against  him  by  Joseph  Satchens,  of  said  coan^,  oon- 
oeming  the  lying  in  ambnsh  and  attempting  his  life  by  trying  to  burst 
caps  upon  a  loaded  gui,  and  if  he  do  not  depart  thenoe  without  leave  of 
the  court,  then  this  recognizance  to  be  void,  else  to  remain  in  full  foroa 
and  virtue/' 

Prior  to  the  execution  of  said  bond  Benjamin  F*  Kitchens,  the  prin- 
cipal therein,  was  arrested  and  carried  before  a  magistrate,  charged  with 
the  offense  of  an  assault  with  intent  to  commit  murder*  After  a  prelim- 
inary trial,  he  was  admitted  to  bail  upon  giving  the  bond  above  referred 
to.  At  the  next  term  of  the  Superior  Court,  an  indictment  was  found 
against  him,  and  he  was  arrested  under  a  bench  warrant.  He  remained 
in  the  custody  of  the  sheriff  untU  he  escaped  by  walking  out  of  the 
court-room  while  his  trial  was  progressing.     No  exonaratnr  was  entered 
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mpon  the  minntes  of  the  court.    The  prindpal  was  not  delirered  hy  hli 
sureties  into  the  hands  of  the  sheriff. 

The  aforesaid  facts  were  set  np  hy  the  sureties  in  response  to  the 
McirefaciaM,  The  sctre  faeioi  was  dismissed,  and  the  plaintiff  in  error 
excepted. 

B.  H.  BiU  if  Son^  for  plaintiff  in  error. 

Tungg9  Sf  Wright^  for  defendants. 

McCat,  J.  We  think  the  court  helow  was  right  in  holding  these  se 
cnrities  discharged.  It  would  be  a  very  bad  public  policy  to  treat  the 
bond  given  by  the  defendant  before  a  magistrate,  as  inhibiting  the  judge 
of  the  Superior  Court,  either  after  or  before  indictment,  from  ordering 
the  re-arrest  of  the  defendant.  These  bonds  are  often  taken  without  due 
•consideration,  and  ought  to  be  subject  to  the  reconsideration  of  the  mat- 
ter by  the  judge.  The  case  quoted  from  Texas  seems  at  first  sight  very 
much  in  point,  but  it  will  be  noticed  that  the  new  process  was  issued  by 
the  clerk.  Here,  after  indictment  found,  the  judge  issues  a  bench  war- 
rant over  his  own  signature  and  seal,  ordering  an  arrest.  That  arrest 
was  made,  the  party  was  in  the  custody  of  the  sheriff,  and  escaped.  It 
would,  as  it  seems  to  us,  be  an  outrage  to  charge  the  original  securities 
with  this  escape.  He  was  in  the  lawful  custody  of  the  sheriff.  The  se- 
curities could  not  control  him.  He  was  held  by  the  sheriff  for  this  letj 
crime.  We  are  not  prepared  to  say  this  second  arrest  was  illegal.  We 
must  do  that  to  hold  these  securities  liable,  since  if  it  was  legal  the  State 
had,  by  its  own  lawful  act,  taken  the  defendanit  out  of  the  custody  of  the 
securities,  to  hold  him  for  the  very  same  offense.  The  course  pursued  in 
this  case  is  the  common  practice  in  the  State,  and  has  been  for  many 
years.  Especially  after  indictment  found,  the  judge  of  the  court  where 
the  indictment  is,  orders  the  re-arrest  of  one  under  bail,  at  his  discretion* 
As  we  have  said,  it  is  a  very  proper  thing  often  for  the  judge  to  do,  and 
if  such  a  power  did  not  exist,  it  would  be  a  great  defect  in  our  criminal 
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(51  Ga.  206.) 

Atrsfy — cKteAofyv  by  cwCf  4{^oMiflp«0. 

I>ef«ndaiilindoEaeda  note  for  the  aooominodatkm  of  llie  maknr,  who  aliogaT^llie  payw 
a  mortgage  as  farther  seoozity  poxraant  to  aa  agreement  between  aUllie  paitiea.  The 
payee  failed  to  have  tiie  mortgage  recorded  and  afterward  canceled  it  and  took 
another.  J7eld,  that  defendant  was  dJeoharged,  and  this  even  though  the  original 
mortgage  would  have  been  worthiest  if  recorded,  bj  reaaon  of  prior  Ueoa 

A  CTIONS  on  certain  promiaaorj  notes  against  Douglass,  as  indoner, 
'^  and  one  Wise,  as  maker.  Said  Wise  being  indebted  to  the  plain- 
tiff and  a  soit  thereon  having  been  brooght,  the  notes  in  question  were 
given  in  settlement  of  the  case,  the  defendant  indorsing  them,  upon  the 
agreement  among  the  parties  that  a  mortgage  on  Wise's  stock  of  goods 
shonld  be  given  to  plaintifE  as  farther  security.  The  mortgage  was  dulj 
executed  and  delivered,  but  Wise  neglected  to  have  it  recorded,  and  three 
months  after,  without  defendant's  knowledge,  he  canceled  it  and  took  a 
new  one  in  its  place. 

The  other  facts  appear  from  the  opinion.    The  verdict  was  lor  tha 
plaintiff. 


Sidn^IMif  W.  0.  Titgghy  for  plaintiff  in  error. 

jSJEMsr  ^  SpwTj  for  defendant 

McCat,  J.  There  is  no  real  dispute  between  the  parties  as  to  the 
material  fiusts  upon  which  arises  the  legal  question  made  in  the  record. 
Both  sides  agree  that  it  was  part  of  the  agreement,  at  the  time  these 
notes  were  taken,  that  a  mortgage  should  be  executed  by  Wise  to  the 
plaintiff  upon  his  (Wise's)  stock  of  goods.  The  plaintiff's  witness  insists 
that  this  was  a  mere  ixvov  by  him  to  the  security,  while  the  security  in- 
sists that  it  was  a  tine  qua  nan  for  his  action,  and  that  he  would  not  have 
agreed  to  the  arrangement  at  aU  except  for  this  agreement  We  do  not 
think  the  difference  is  material.  The  fact  is  undisputed  that  a  suit  was 
pending  in  favor  of  the  bank  against  the  defendants,  the  one  as  principal 
and  the  other  as  security ;  that  it  was  agreed  that  the  suit  should  be  di^ 
missed ;  that  the  present  notes,  each  for  $100,  should  be  given  in  liea 
of  the  old  debt,  and  that  Wise,  the  principal,  should  give  the  mortgage 
The  giving  of  the  mortgage  was  a  part  of  the  contract  at  the  time  the 
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notes  were  taken,  just  as  truly  whether  it  was  agreed  to  as  a  favor  to 
Douglass,  or  whether  Douglass  made  it  a  condition  on  which  he  agreed 
to  the  new  arrangement  At  least,  the  contract,  if  stated  truly,  was  that  the 
pending  suit  should  be  dismissed,  that  the  notes  now  sued  on  (upon  which 
Douglass  is,  in  terms,  only  security)  should  be  taken  in  lieu  of  the  old 
debt  and  that  a  mortgage  should  be  executed  by  Wise  to  the  plaintiff  on 
his  stock  to  secure  the  debt  This  mortgage  was  in  fact  executed  and 
the  plakitiff  put  in  possession  of  it  He  not  only  failed  to  record  it,  but 
gave  it  up  to  Wise  without  the  knowledge  and  consent  of  Douglass  and 
took  another  to  suit  himself.  We  think  under  the  provisions  of  the  Code 
this  was  a  discharge  of  the  indorser,  and  that  under  the  facts  of  the  case 
the  charge  of  the  judge  was  right  Section  2154  of  the  Code  provides 
*'  that  any  act  of  the  creditor  which  injures  the  surety,  exposes  him  to 
greater  liability  or  increases  his  risk  will  discharge  him." 

2.  It  is  contended  in  this  case  that  as  there  was  evidence  going  to  show 
that  the  surety  was  not  in  fact  hurt  by  this  act  of  the  plaintiff,  the  judge 
should  have  charged  the  jury  that  the  surety  was  not  discharged  if  he 
was  not  injured,  or  at  any  rate,  that  he  was  only  discharged  pro  ratOy 
according  to  the  amount  of  injury.  But  the  Code  very  certainly  meana 
more  than  this ;  it  does  not  stop  at  the  words  "  injures  the  security,''  it 
adds,  "  increases  his  risk  or  exposes  him  to  greater  liability."  It  is  in* 
sisted,  however,  that  as  the  Code  only  purports  to  be  a  re-enactment  of 
the  old  law,  that  these  broad  words  are  to  be  qualified  by  the  settled  rulea 
as  existing  previously  to  the  codification,  and  we  admit  that  there  is  much 
good  sense  in  this  view  of  the  meaning  of  this  section.  Ordinarily,  if  a 
creditor  gets  new  security  and  loses  it  by  his  laehes  or  fault,  the  security 
is  only  discharged  pro  UnUOy  and  only  if  he  be  actually  damaged,  and  this 
upon  the  common-sense  principle  that  the  amount  of  his  real  hurt  ought, 
in  justice,  to  be  the  measure  of  his  redress  —  no  more,  no  less.  At  first 
sight,  the  case  of  Toomer  v.  DickerMon,  87  Ga.  428,  would  seem  to  mili- 
tate against  this  rule,  and  it  was  so  insisted  at  the  hearing  of  the  case  at 
bar.  But  in  that  case,  as  in  this,  the  mortgage  was  part  of  the  original 
contract,  and  the  fact  that  it  was  made,  was  one  of  the  considerations  in« 
dncing  the  security  to  act,  to  make  the  contract  of  secnrityship.  It  was 
not  a  case  of  a  subsequent  security  as  a  new  collateral,  etc  When  the 
additional  security  is  part  of  the  original  contract,  the  surety  has  a  right 
to  stand  on  its  terms.  The  failure  of  the  principal  to  record,  the  loss  of 
the  Hen,  in  this  case  the  destruction  of  the  mortgage,  is  a  change  in  the 
terms  of  the  security's  undertaking.  He  only  guarantees  the  notes  as 
secured  by  the  mortgage,  and,  when  the  mortgage  was  destroyed,  his 
nmtraot  was  no  longer  existent ;  its  terms  were  broken.     The  contract 
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that  he  entered  into  was  altered.  The  amoant  of  that  alteration  and 
the  efEect  of  it  is  immaterial.  Even  if  his  risk  was  lessened  bj  it  he  is 
•discharged.    BstAuM  ▼•  Dosmt,  10  Ga.  235. 

JudgvMnA  affirmedi 


Buck  y.  Collins. 

(51  Ga.  991.) 

Registry  <tf  deed* — right  of  cUizena  to  ingpect. 

Sy  statute  all  books  kept  by  any  public  officer  weze  subject  to  the  iospeotion  of  all  dtl- 
sens,  and  when  the  officer's  aid  was  required  on  such  inspection  he  was  entitled  to  a 
fee.  Held,  that  no  one  was  entitled  without  payment  to  examine  the  public  record 
of  deeds  to  make  abstradB  of  such  records  for  pubfication. 

ACTION  for  an  injunction  to  restrain  the  defendant,  the  register  of 
deeds  of  Fulton  county,  from  obstructing  complainants  or  their 
4igents  from  inspecting  the  records  of  deeds  of  said  county. 

The  complainants  were  engaged  in  making  an  abstract  of  titles  to  the 
property  in  said  county,  for  publication,  and  in  pursuance  thereof  in- 
spected the  records  in  defendant's  office.  Such  inspection  was  made  dur- 
ing office  hours  and,  as  complainants  alleged,  without  interfering  with  the 
•duties  or  rights  of  said  defendant  or  any  other  person,  and  without  dam- 
■age  to  the  records. 

The  defendant,  howeyer,  refused  complainants  the  use  of  the  records, 
4md  claimed  to  be  entitled  to  the  fee  provided  by  the  statute  cited  in  the 
•opinion. 

The  injunction  was  refused,  and  complainants  excepted. 

B.  N,  Broylei,  for  plaintiffs  in  error. 

Candler  Sf  Thomstm^  for  defendant 

McCat,  J.  The  complainant  claims  to  hare  the  legal  right  to  go  into 
the  office  of  the  derk  of  the  Superior  Court  (who  is  also  the  recorder  of 
deeds  and  mortgages),  and  make  from  the  books  an  abstract  of  them ; 
■and  as  he  does  not  need  any  aid  of  the  clerk  in  making  this  abstract  h 
insists  that  he  is  entitled  to  do  it  without  the  payment  of  any  fees.  This 
right  is  claimed,  not  only  on  general  principles,  but  it  b  said  exists  by 
positive  law.  Section  14  of  the  Code  declares  that  all  books  kept  by  any 
public  officer  shall  be  subject  to  the  inspection  of  all  dtiaens  of  this 
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State,  within  office  hoan,  eyery  day  except  Sunday.    The  fee  hill  (Code,. 
I  8695)  prorides  fees  for  inspection  and  abstract  as  follows  : 

For  each  inspection,  when  the  clerk's  aid  is  required,  twenty-fiye- 
cents  ;  for  examination  of  books  and  abstract  of  result,  $100. 

Under  these  laws,  the  complainant  insists  that  he  has  a  right  to  go* 
mto  the  clerk's  office,  during  office  hours,  from  day  to  day  and  from 
month  to  month,  at  lus  pleasure,  copy  from  the  books,  when  they  are- 
not  in  use,  at  his  option,  and  thus  collect  material  for  a  book  which  he 
proposes  to  publish  for  sale.  As  he  is  able,  by  employing  an  expert,  to- 
do  this  inspection  and  compilation  himself,  without  the  assistance  of  the 
derk,  he  insists  that  no  fee  is  required,  and  as  the  derk  refuses  to  peiv 
mit  him  to  go  on  with  his  enterprise,  except  upon  the  payment  of  a  fee- 
for  each  separate  inyestigation  of  a  title,  he  prays  that  the  derk  may  bo- 
enjoined.  We  agree  with  Judge  Hopkins.  We  think  the  complainant 
has  no  such  right  as  he  insists  upon. 

In  the  first  place,  we  doubt  if  the  ayowed  object  of  the  complainant  ia- 
not  a  peryersion  of  the  purpose  for  which  the  books  are  kept.  The  ne* 
oessities  of  sodety  and  the  protection  of  those  dealing  with  property  r^ 
quire  that  these  records  shall  exut.  That  the  title  to  land,  the  fact  that 
mortgages  or  judgments  exist,  shall  be  capable  of  being  inquired  into  by 
those  interested.  This  is,  as  we  haye  said,  a  necessity  of  sodety,  and 
this  necessity  begets  the  necessity  for  books  and  records.  The  character 
of  one's  title,  and  whether  one  has  mortgages  or  judgments  against  hinv 
IS  thus  of  necessity  open  to  inquiry,  and  the  public,  by  proyiding  books 
and  records,  meets  this  necessity.  Men  are  required,  for  the  protecUoi^ 
of  purchasers  and  to  secure  fair  dealing,  to  put  their  titles  upon  record, 
and  to  expose,  in  some  respects,  what  they  may  haye  strong  induce- 
ments to  keep  secret  But  while  the  public  interest  thus  provides  a 
mode  by  which  any  one  may  learn  the  truth  upon  inquiry,  it  is  no  part 
of  the  public  scheme  to  make  this  exposure  uniyersal.  It  provides  that 
those  who  seek  the  information  can  get  it,  but  it  does  not  and  ought  not 
to  flaunt  the  information  its  records  contain  before  the  public  gaze,  and 
thus  make  a  scandal  of  a  public  necessity.  The  object  of  the  record  ia 
to  furnish  to  those  needing  it  the  information  the  record  contains.  That 
object  is  attained  when  its  books  are  open  to  inquiries  as  these  occasions 
present  themsdves.  The  object  sought  by  the  complainant,  to-wit :  ta 
put  the  substance  of  these  records  into  print,  to  be  sold  and  put  in  the 
hands  of  any  one  who  may  chance  to  buy  or  to  borrow,  is  an  extensioni 
of  this  publidty  beyond  the  necessities  which  make  the  record  justifia- 
ble, and  is  a  perversion  of  the  object  sought  by  the  requirement  to  reconL 
It  18  an  unnecessary  flaunting  of  private  matters  before  the  public  gaze» 
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ihem  withoat  the  dork's  aid,  to  have  the  custodj  of  the  books  and  pa- 
pers of  his  office.  The  derk  cannot  charge  a  fee  for  a  mere  inspection, 
where  his  aid  is  not  required.  Bat  no  person  has  a  right  to  examine  or 
inspect  the  records  of  his  office,  except  in  his,  the  derk's,  presence  and 
under  liis  observation.  If  he  maj  do  this  for  a  minute,  the  derk  is  not 
*'  keeping  them  safdy  and  securely."  A  blot  or  a  scratch  maj  be  made 
in  a  minute  that  may  alter  a  record ;  a  leaf  may  be  abstracted  in  a 
minute,  and  if  one  man  may  of  right  take  a  record  book  and  **  abstract " 
its  contents  —  work  a  week  upon  it,  any  other  man  may  do  it.  If  a 
good,  honest  man  has  a  right  to  do  this,  a  bad  man  has  the  same  right ; 
and  If  this  may  be  done,  except  under  the  clerk's  immediate  inspection, 
no  record  can  be  kept  safdy.  If  the  complainant  has  the  right  to  do 
what  he  claims,  he  has  the  right  to  keep  the  derk's  attention  from  min- 
ute to  minute,  and  from  day  to  day,  until  his  book  is  finished.  He  has 
the  right  to  the  services  of  the  public  officer  for  months  together  with- 
out pay  ;  for  not  only  the  law  but  every  principle  of  propriety  requires 
that  no  person  shall  inspect  the  books,  except  under  the  watchful  obser- 
vation of  the  clerk. 

It  is  a  perversion  of  the  right  of  inspection,  evidently  intended  to  pro- 
vide for  examinations  from  time  to  time,  as  the  ordinary  occasions  and 

But  again,  the  claim  of  the  complainant  to  inspect  and  make  abstracts 

of  the  clerk's  books  without  the  payment  of  fees,  as  he  proposes  to  do,  is 
not  fairly  within  that  part  of  the  fee  bill,  which,  by  implication,  permits 
any  citizen  to  make  an  inspection  without  fee  if  he  does  not  require  the 
clerk's  aid.  Code,  §  3695.  All  laws  are  to  be  reasonably  construed 
in  view  of  the  object  of  them,  and  in  view  of  other  laws.  The  object  of 
this  permission  to  intpect,  without  fee,  if  no  aid  is  required  from  the 
derk,  is  plain.  It  is  contemplated  that  lawyers,  public  officers  and  per- 
sons familiar  with  the  books,  by  having  frequent  occasion  to  use  them, 
may  not  need  the  clerk's  assistance  for  the  purpose.  And,  by  implica- 
tion, this  permission  contemplates  that  the  clerk  shall  in  such  cases  make 
no  charge  for  simply  standing  by  and  noticing  that  no  improper  inter- 
ference with  the  records  is  had.  But  there  is  nothing  in  this  implication 
{and  that  is  all  it  is  at  best)  which  authorizes  the  clerk  to  permit  even 
an  inspection  except  in  his  own  presence,  or  in  the  presence  of  his  sworn 
deputy.  He  is  required  (§  267,  Code)  to  '^  keep  all  books,  papers  and 
dockets  belonging  to  his  office  with  care  and  security."  He  cannot  do 
this  if  any  person  may  handle  or  inspect  them  otherwise  than  under 
tils  own  eye.  In  our  judgment  any  clerk  would  be  guilty  of  a  failure  in 
iiit  offidal  duties  should  he  permit  any  person,  if  only  for  a  minutei 
though  he  might  be  familiar  with  the  books,  and  be  able  to  examine 
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business  of  men  may  require,  to  make  a  business  of  it.  The  law  might 
well,  in  yiew  of  the  ordinary  wants  of  the  people,  permit  an  inspection 
of  the  books,  when  no  aid  is  required  from  the  derk,  without  a  fee.  It 
is  but  a  slight  hindrance  to  him  in  his  duties  to  keep  his  eye  on  the  few 
citizens  who  visit  his  office  for  such  purposes,  and  if  he  has  only  to  stand 
by  as  a  sentinel  to  prevent  fraud  or  spoliation,  for  a  minute  or  two,  it  is 
but  a  small  matter,  and  may  well  be  without  a  fee.  But  the  law  never 
contemplated  that  any  one  would  make  a  business  of  it ;  spend  days  and 
weeks  in  the  office,  engaged  m  an  occupation  which,  in  our  judgment, 
cannot  lawfully  be  carried  on  except  under  the  immediate  observation  of 
the  clerk.  Fees  are  given  for  each  inspection,  eocA  abstract.  The  law 
has  in  view  tha  inspecBon  of  one  chain  of  title  —  the  itcOus  of  one  man 
—  and  fixes  a  fee  for  that.  If  the  inspection  of  the  book  does  not  re- 
quire the  aid  of  the  clerk,  he  can  demand  no  fee,  but  it  is  still  his  duty 
to  inspect  the  inspector.  In  our  judgment  the  rights  claimed  by  the 
complainant  thus  to  occupy  the  attention  of  a  public  officer,  perhaps  for 
weeks  together,  without  fee  or  reward,  is  a  perversion  of  the  letter  of 
the  law,  intended  for  one  purpose,  to  another  and  different  purpose  not 
contemplated  by  the  law-makers,  and  contrary  to  their  in'tent.  It  stands 
exactly  on  the  footing  of  the  misconstruction  mentioned  by  Blackstone, 
when  it  was  concluded  that  because  it  was  unlawful  to  draw  blood  in 
the  streets,  a  surgeon  was  a  law-breaker  who  bled  a  man  found  helpless 
therein.  If  some  one  familiar  with  the  clerk's  office,  say  an  old  clerk  or 
a  lawyer,  whose  business  required  him  often  to  examine  the  books,  were 
to  make  a  business  of  it,  and  sitting  at  the  clerk's  door  solicit  every  in- 
quirer to  give  him  the  job,  he  would  be  no  more  a  perverter  of  the  law 
and  infringer  on  the  rights  of  the  clerk  than  this  complainant  proposes 
to  be. 

The  avowed  object  of  the  complainant  is  to  furuish  to  the  public  the 
contents  of  the  books  and  papers  of  the  clerk's  office  for  his  own  profit 
He  proposes  to  say  to  the  public,  if  you  desire  to  inquire  into  a  title  or 
into  the  incumbrances  upon  an  estate,  or  into  the  judgments  against  a 
citizen,  you  need  not  visit  the  clerk's  office,  you  need  not  pay  him  any 
fees.  Here  is  my  book  —  it  is  all  there  ;  you  can  get  what  you  want 
without  fees. 

Our  law  gives  the  clerk  no  special  fees  for  keeping  safely  the  books, 
etc;  the  pay  he  gets  for  this  service  —  this  duty — to  be  always  on 
band  watching  his  books  and  keeping  them  ready  of  access,  is  the  fees 
which,  in  the  ordinary  course  of  business,  he  will  receive  for  insjiections, 
abstracts,  etc.  The  scheme  of  the  complainant  strikes  at  the  very  root  of 
this  lawful  perquisite  of  the  derk  and  takes  away  from  him  those  fees 
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which  the  law  contemplates  he  will  reoeiye  for  the  performance  of  a 
duty  cast  upon  him. 

Upon  the  whole,  therefore,  we  think  the  jndge  was  right  in  refosing 
the  injunction.  The  pluntiflPs  whole  scheme  is  of  doubtfol  propriety 
proposing,  as  it  does,  to  make  unneoessarilj  public  men's  private  a£Eairs, 
which  the  law,  for  the  purposes  of  Mmess,  requires  them  to  put  upon 
record  where  citizens  may,  as  their  necessities  require,  examine.  It  pro- 
poses  to  use  a  privilege,  intended  only  for  special  cases,  in  such  a  waj  as 
to  put  an  onerous  and  exacting  duty  upon  the  derk  without  remunera- 
tion, and  to  take  away  from  him,  as  far  as  it  is  possible  for  the  sohenae 
to  do  it,  the  lawful  perquisites  of  his  office. 


Bbibswick  ▼•  Match,  bto.,  or  Bbuhbwiox. 

(51Ga.68a) 

Uvmkilpail  cofporaHont  —  by-foiM  —  ii^iractkm  i(f* 

A  muiidpal  ocnpozatlQn  was  aathorised  b j  iti  ehartar  to  make  by-lawa  and  poatsh 
thfllrinfiBction  by  fineorimpiiBoiiment    MMy  that  this  did  not  antiwdas  ImiiilsoM 
ment  for  non-payment  of  a  fine  impoaed  by  a  by-law. 

JJABBAS  CORPUS.    The  opinion  states  the  case. 

W,  WfOia$niy  R.  L.  Jciee  and  M,  L.  Mmhan^  for  plaintiih  in  error, 

8.  O.  DeBtuhly  by  S.  D.  MeCkmnM,  iw  defendant 

Wabneb,  C.  J.  It  appears  from  the  record  and  bill  of  exertions  in 
this  case,  that  Robert  Brieswick  and  Cyrus  Shelton,  two  boys  under 
14  years  of  age,  were  imprisoned  in  the  guard-house  of  the  dty  of  Bmns- 
widL ;  that  they  were  brought  before  the  judge  of  the  Superior  Court  on 
a  writ  of  habeas  eorpusy  on  the  allegation  in  their  petition  therefor,  that 
their  imprisonment  was  illegal.  The  court,  after  examining  into  the 
cause  of  their  capture  and  detention,  on  the  return  of  the  kaheoi  eorputf 
discharged  them  from  the  custody  of  the  officer  who  had  them  in  charge. 
They  were  again  arrested  and  imprisoned  in  the  guard-house  of  said  dtj^ 
and  again  brought  before  the  judge  of  the  Superior  Court  on  a  second 
writ  of  hahM$  eorputf  on  the  return  of  which  it  appeared  by  the  answer 
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of  the  goard-honse  keeper,  that  he  detained  them  in  cnstody  bj  virtue  of 
a  warrant  of  commitment  issued  by  the  mayor  of  said  city,  dated  the  4th 
of  June,  1878 ;  the  order  of  discharge  for  the  same  alleged  offense  bein^ 
dated  28d  of  May,  1878.  The  warrant  of  commitment  recited  that  the 
defendants  had  heea  found  guilty  on  the  23d  day  of  May,  1873,  of 
▼iolating  an  ordinance  of  the  city  *'  to  prevent  persons  from  indecently 
exposing  themselves  or  others,"  and  sentenced  to  pay  a  fine  of  $5,  or  in 
default  thereof  to  be  confined  in  the  guard-house  ten  days,  and  each 
having  failed  and  refused  to  pay  said  fine,  respectively  ;  and  whereas,  the 
said  Shelton  and  Brieswick  have  been  confined  by  you  in  said  guard- 
house for  the  space  of  three  days  ;  these  are  therefore  to  command  you 
to  secure  the  bodies  of  the  said  Shelton  and  Brieswick  and  keep  them, 
and  each  of  them,  in  the  guard-house  seven  days  from  the  date  of  their 
reception.  There  does  not  appear  to  have  been  any  warrant  issued  for 
their  arrest,  founded  on  the  affidavit  of  any  person,  but  simply  a  notice 
served  upon  them,  signed  by  the  city  marshal,  requiring  them  to  appear 
before  the  police  court,  stating  that  they  were  charged  with  the  offense 
of  ^  bathing  at  a  wharf  known  as  the  Cotton  Press."  On  hearing  the 
second  haheoi  corpus  the  court  refused  to  discharge  them,  and  remanded 
them  to  be  imprisoned;  whereupon  the  defendants  excepted.  [The 
court  then  conunented  on  the  method  of  procedure.] 

1.  But  we  place  our  judgment  in  this  case  on  the  ground  that  the  im- 
prisonment of  the  boys  was  illegal,  because  the  police  court  of  the  city 
of  Bmnswiek  had  no  power  or  authority  conferred  upon  it  by  its  charter 
to  coerce  the  payment  of  the  fine  imposed  by  imprisonment  The  act  of 
27th  August,  1872,  consolidating  and  amending  the  several  acts  incor- 
porating the  city  of  Brunswick,  provides,  by  the  38th  section  thereof 
that  the  police  court  shall  have  cognizance  of  all  offenses  against  the 
ordinances,  by-laws,  rules  and  regulations  of  said  city,  and  the  laws  of 
this  State  touching  said  city,  with  power  to  inflict  the  proper  punishment 
by  fines,  imprisonment,  labor,  or  other  penalty  prescribed  by  such  ordi* 
nances,  by-laws,  rules  and  regulations,  from  time  to  time,  and  to  enforce 
the  same  by  mittimut,  directed  to  the  chief  marshal  of  the  city,  or  any 
lawful  coustable  thereof  or  to  the  keeper  of  the  guard^iouse,  when  ne- 
eessary.  The  police  court  of  the  city,  under  its  charter,  had  the  power 
and  authority  to  have  inflicted  punishment  by  imposing  the  fine  prescribed 
by  the  ordinance  for  its  violation,  but  did  not  have  the  power  and  author- 
i^  to  coerce  the  payment  of  such  fine  by  the  imprisonment  of  the  partj 
or  parties  on  whom  such  fine  was  imposed.  The  city  council  have  the 
power,  under  its  charter,  to  prescribe  the  punuhment  for  a  violation  of 
the  ordinances  of  the  city,  dtber  by  fine  or  imprisonment  When  the 
Vol.  XXI.— 81 
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punishment  inflicted  ia  imprisonmenti  that  is  the  penalfy  to  be  enforoed. 
When  the  penalty  is  a  fine,  that  is  the  penalty  to  be  enforoed  in  the  man- 
ner provided  by  law ;  but  the  charter  does  not  confer  apon  the  city  coon- 
dl  of  Brunswick  the  power  and  aathority  to  pass  an  ordinance  to  enforce 
the  collection  of  a  fine  by  imprisoning  the  party  who  fails  to  pay  it  ontil 
he  shall  do  so,  or  for  any  specified  number  of  days  until  he  shall  do  so. 
The  city  council  have  the  power  and  authority  to  pass  an  ordinance  in- 
flicting the  proper  punishment  by  imprisonment  for  a  violation  of  its  or- 
dinances, but  have  not  the  power  and  authority,  under  its  charter,  to  pass 
an  ordinance  to  enforce  the  collection  of  a  fine  by  imprisonment,  or  to 
Imprison  any  person  for  the  noippayment  ofajvM  imposed  on  him. 

Inasmuch  as  it  appears  on  the  face  of  the  record  that  the  two  boys 
were  imprisoned  because  they  did  not  pay  the  flne  of  $5  imposed  on  them, 
respectively,  their  imprisonment  was  illegal,  and  the  court  erred  In  not 
disdiarging  them. 

LfA  th»jtidgmenl  oftk9  eourt  hdow  he  rwen^d. 


Habbis  v.  Tiskbxav. 

(A2Ga.l08L) 

Bm  III  eqnltgr  agalut  an  ezeoator  alleigliig  that  def endaatf  s  tetlatilz  bad  milawfti]^ 
dMlK^yed  the  wfU  of  B.,  of  whom  she  was  the  sole  heir  and  whioh  will  gave  her  a 
life  estate  only  in  B's  property,  remainder  to  plalntiif ;  tliat  the  witneeses  to  the  said 
will  were  dead,  and  that  by  reason  of  the  destruction  plahitiff  oonld  not  set  eoft  a 
oopy  of  the  said  win.  Prayer  that  defendant  might  be  decreed  to  hold  the  properlgr 
in  trust  for  plalntiif.  HAd,  on  demorrer,  that  the  bill  was  snstainable  without  pvoof 
of  the  lost  will  hi  the  Probate  (3onrt 

BILL  in  equity,  by  Tisereau  and  others,  alleging  as  follows : 
That  Berry  Rogers  died  in  April,  1866,  without  issue,  leaving  sur- 
viving him  his  wife,  Jane  Rogers,  and  that  said  Amanda  Tberean  and 
Samuel  B.  Peacock  were  children  of  his  sister,  and  his  next  of  kin  by 
consanguinity ;  that  he  left  a  large  estate,  consisting  of  lands,  money,  etc« 
which  he  had  owned  in  his  own  right ;  that  a  short  time  before  his  death 
he,  being  of  sound  and  disposing  mind,  executed,  in  due  fonn  of  law,  a 
legal  and  valid  will,  of  which  a  oopy  could  not  be  attached  for  reasoBs 
hereinafter  stated ;   that  from  their  information  and  belief  «uch  will* 
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after  the  introdactory  or  formal  part,  contained,  in  substance,  the  follow- 
ing items,  limitations  and  bequests : 

£em, — I  give  to  my  wife,  Jane  Rogers,  a  life  estate  in  all  my  property, 
both  real  and  personal.     This  provision  to  be  in  lieu  of  dower. 

£em. — ^It  is  my  will  and  desire  that  at  the  death  of  my  said  wife  my 

negro  property  shall  go  to  and  belong  to Small,  to  whom  I  have  air 

ready  given  $ with  which  to  buy  a  plantation. 

Item* — To  my  friend,  Peter  Harris,  I  give  the  sum  of  $2,500. 

£em. — ^I  give  and  bequeath  to  my  nephew,  Samuel  B.  Peacock,  and  to 
my  niece,  Amanda  M.  Tisereau,  formerly  Amanda  M.  Peacock  the 
children  of  my  deceased  sister,  Mary  Peacock,  all  the  remainder  of  my 
property,  both  real  and  personal,  of  whatever  it  may  consist,  subject  to 
Che  life  estate  of  my  said  wife.  At  the  death  of  my  said  wife  the  whole 
of  said  property  shall  be  equally  divided  between  my  said  nephew,  Sam- 
uel B.  Peacock,  and  my  said  niece,  Amanda  M.  Tbereau,  share  and  share 
alike. 

That  they  were  informed  and  believed  that  such  will  was  duly,  signed 
by  said  Berry  Rogers,  in  presence  of  three  competent  witnesses,  who 
signed  the  same  as  such  in  presence  of  said  testator  and  of  each  other, 
such  witnesses  being,  to  the  best  of  their  information  and  belief,  F.  W. 
Brantly,  A.  F.  Sherwood,  and  Daniel  Clark,  all  of  whom  died  prior  to 
(he  death  of  sud  Jane  Rogers ;  that  they  were  advised  and  believed,  and 
so  stated,  that  said  Berry  Rogers  had  said  will  in  his  house  at  the  time 
of  his  death,  and  said  Jane  Rogers,  knowing  of  and  having  access  to  it, 
at  once,  upon  his  death,  stealthily  took  possession  of  and  destroyed  it ; 
that  in  this  she  was  aided  and  assisted  by  certain  of  her  own  blood  rela- 
tions, who  were  present  and  cognizant  of  the  existence  and  contents  of  the 
will,  who  acted  in  order  to  secure  to  themselves  a  benefit  from  the  estate ; 
that  said  Mrs.  Rogers,  urged  on  by  their  influence,  was  actuated  not  only 
by  a  desire  to  defraud  complainants,  but  also  by  the  hope  of  enlarging 
her  life  estate  into  a  fee  under  the  pretended  intestacy  of  her  said  hus- 
band, and  would  thus  be  enabled  to  dispose  of  the  estate  according  to  her 
own  will  and  pleasure ;  that  in  pursuance  of  such  scheme  she  took  pos- 
session of  the  whole  estate  as  in  her  own  right,  and  undertook  to  dispose 
of  the  same  by  her  own  will,  making  her  own  relations  by  consanguinity 
and  strangers  in  blood  to  said  Berry,  the  beneficiaries  thereunder ;  that 
during  the  whole  time  said  Jane  Rogers  observed  the  most  profound  si- 
lence and  practiced  the  most  deceptive  conduct  in  reference  to  the  will  of 
•aid  Berry,  until  a  short  time  before  her  death,  when,  in  a  moment  of 
contrition,  she  disclosed  the  fact  of  the  destruction  of  such  wiU  under  the 
iafloence  of  her  relations ;  that  by  reason  of  such  destructioL,  the  secrecy 
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observed,  the  death  of  the  witnesses  to  the  will  of  said  Berry,  and  their 
recent  knowledge  of  the  facts,  they  were  unable  to  make  oat  snch  a  copy 
of  the  will  as  a  court  of  ordinary  could  set  up  and  establish ;  that  the 
fraudulent  conduct  of  said  Jane  Rogers  constituted  her  a  trustee  for  them, 
and  charged  her  with  the  custody  of  the  property  for  their  use  and  bene- 
fit ;  that  Jane  Rogers  died  on  the day  of  April,  1871,  and  that  there- 
upon the  defendant,  the  executor  nominated  in  her  will,  after  qualifying 
thereunder,  took  possession  of  the  estate,  and  was  receiving  rents  of  the 
yearly  value  of  $10,000;  that  he  had  paid  out  large  sums  to  strangers 
in  blood  of  said  Berry  Rogers,  and  that  he  was  proceeding  to  dispose  of 
and  distribute  the  whole  estate,  and  had  advertised  all  the  property  for 
sale,  as  executor,  under  the  provisions  of  her  will. 

The  bill  further  charged  various  acts  of  waste  and  mismanagement  of 
the  executor,  not  material  to  the  issue  before  this  court ;  that  he  was  a 
man  of  but  small  means,  and  was  incapable  of  successfully  taking  charge 
of  the  estate ;  that  complainants  were  without  adequate  remedy  at  law, 
but  could  only  have  snch  relief  in  a  court  of  equity. 

The  prayer  was  for  an  injunction  against  said  defendant's  selling  or 
exercising  control  over  said  property ;  for  the  appointment  of  a  receiyer 
to  take  charge  of  the  property ;  for  a  decree  that  the  estate  in  the  hands 
of  said  defendant,  as  executor,  which  had  been  so  held  by  Jane  Rogers 
in  trust  for  complainants,  under  the  will  of  Berry  Rogers,  mi^t  be 
turned  over  to  complainants  to  be  divided  between  them,  and  for  general 
reaef. 

The  defendant  demurred  to  the  bill.  The  demurrer  was  OTOTuled, 
and  defendant  excepted. 

Whittle  Sf  Guttin  and  B.  F,  I^ycn^  for  plaintiff  in  error. 

Poe  ^  Ball  and  (7.  B.  Wootenj  for  defendants. 

McCat,  J.  1.  The  question  whether,  in  any  case,  a  court  of  chancery 
in  this  State  can  entertain  jurisdiction  of  the  probate  of  a  will,  is  a  new 
one,  and  deserves  serious  consideration,  though  it  is  not,  in  our  judgment, 
necessarily  involyed  in  the  record.  It  is  contended  that  the  language  of 
the  Constitution  of  1868  takes  away  this  jurisdiction,  if  it  ever  existed. 
The  argument  insisted  on  is  as  follows :  The  Constitution  of  1798  de- 
clares that  the  Superior  Court  ^  shall  have  concurrent  jurisdiction  in  all 
other  civil  cases: "  Constitution  1798,  art  S,  S  1-  In  section  6,  of  tira 
same  article,  the  powers  of  a  court  of  ordinary,  or  register  of  probates, 
are  in  general  terms  conferred  on  ''  the  justices  of  the  inferior  court** 
The  Constitution  of  1861,  after  giving  certain  exdnsiye  /irisdiction  to  the 
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Superior  Court,  among  which  is  exclusiye  jurisdiction  in  equity  cases, 
gives  concurrent  jurisdiction  to  that  court  in  all  other  dyU  cases.  In  an- 
other section  probate  jurisdiction  is  giren  to  the  ordinary,  and  an  appeal 
allowed  to  the  Superior  Court :  Constitution  1861,  art.  ^  §  2,  paragraphs 
6  and  9,  and  section  8,  paragraph  5.  The  Constitution  of  1868,  after 
providing  for  certain  exclusive  jurisdicUon,  including  equity  cases  in  the 
Superior  Court,  gives  the  Superior  Court  jurisdiction  in  all  other  civil  cases, 
<'  except  as  hereinafter  provided :  "  Article  4,  §  2,  paragraphs  5  and  9. 
Thereafter,  to  wit,  in  section  8,  of  article  4,  the  powers  of  a  court  of  or- 
dinary are  given  to  the  ordinary,  with  an  appeal  to  the  Superior  Court. 
The  argument  is,  that  by  providing  an  appeal  from  the  ordinary  to  the 
Superior  Court,  and  by  conferring  jurisdiction  on  the  ordinary  of  probate 
cases,  after  the  words  *'  except  as  hereinafter  provided,"  it  is  meant  to  be 
declared  that  the  jurisdiction  of  the  ordinary  is  declared  to  be  positively 
exclusive,  so  that  under  no  circumstances  can  the  Superior  Court  have 
jurisdicti<»i,  except  by  appeal,  of  any  probate  of  a  vnll.  It  b  admitted 
that  previously  to  1861,  the  Constitution  was  at  least  open,  as  this  court 
intimated  in  Siade  v.  Sbwt,  27  6a.  17,  to  such  a  construction  as  gave 
the  Superior  Court  such  jurisdiction,  as  a  court  of  equity,  as  the  Court 
of  Chancery  had  in  England.  But  it  is  said  that  under  the  Constitution 
of  1868,  especially  taking  into  account  section  831  of  the  Code,  which  in 
terms  declares  the  probate  jurisdiction  to  be  exclusive  in  the  ordinary, 
even  the  jurisdiction  which  was  formerly  in  the  Superior  Court,  as  a  court 
of  equity,  is  taken  away.  But  we  think  the  words,  except  as  hereinafter 
provided,  mean  no  such  thing  as  this.  Were  there  no  positive  denial  of 
jurisdiction,  thereafter,  perhaps  the  words  would  bear  the  meaning  put 
upon  them,  but  the  Constitution  of  1868  ]K)sitively  denied  jurisdiction  to, 
the  Superior  Court  over  certain  debts  and  over  the  homestead.  These 
words,  '^  except,"  etc.,  it  will  be  noticed,  are  added  to  the  clause  giving 
jurisdiction  to  justices'  courts,  and  to  the  clause  conferring  equity  powers 
upon  the  Superior  Court,  and  are  evidently  qualifications  upon  the  juris* 
diction  of  all  courts,  in  view  of  the  positive  denial  of  jurisdiction  con- 
tained in  the  homestead  and  relief  clauses  referred  to.  It  seems  to  us 
that  this  is  the  most  natural  meaning  put  upon  these  words  under  the 
circumstances,  and  that  to  construe  them  as  referring  to  the  provision 
tnade  afterward,  for  a  Probate  Court,  is  strained  and  unnatural. 

2.  But  the  jurisdiction  of  the  ordinary  over  the  probate  of  wills,  i^>« 
|)ointing  administrators  and  executors,  and  generally  of  matters  pertain- 
ing to  intestate  and  testate  estates,  is,  and  always  has  been  in  this  State, 
exclusive.  This  is  the  positive  provision  of  the  Code,  section  881,  and 
lias  been  the  constant  practice  and  ruling  of  the  courts  from  time  imme- 
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morial.  But  what  is  meant  by  the  ezclasive  jurisdiction  of  the  ordinaty 
in  snch  cases  ?  Does  it  mean  anj  more  than  is  meant  bj  exdnswe  juris- 
diction in  the  Superior  Court  to  try  titles  to  land,  or  in  the  inferior 
court  to  lay  out  or  close  up  roads,  or  ezdusive  jurisdiction  in  land  oourta 
to  decide  a  question  of  head-rights?  If  a  case  arise  inyol?ing  aay  fA  these 
questions,  in  which  there  is  also  fraud,  accident  or  mistake,  or  any  of 
those  complications  which  call  for  the  interference  of  equity,  jurisdiction 
arises  in  a  court  of  equity,  notwithstanding  the  ezdusive  jurisdiction  of 
the  other  courts.  A  court  of  equity  is  '^  for  the  protection  and  relief  of 
parties  where,  from  any  peculiar  circumstances,  the  operation  of  the  gen* 
eral  rules  of  law  would  be  deficient  in  protecting  from  anticipated  wrong 
or  relieving  for  injuries  done.''  Code,  §  3081.  And  if  a  case  arise  pre» 
senting  those  features  which  authorize  equitable  interference,  the  fact  that 
some  other  court  has  ordinarily  ezdusive  jurisdiction  of  the  prindpat 
subject-matter  is  no  hindrance  to  the  equitable  jurisdiction.  A  court  of 
equity  will,  under  proper  circumstances,  grant  a  new  trial  from  a  verdict 
at  b^w,  or  before  any  court  Code,  §  3129.  And  our  Code,  as  to  questiona 
of  fraud,  broadly  dedares  that  equity  has  concurrent  jurisdiction  with 
courts  of  law  in  all  cases  of  fraud,  ezcept  fraud  in  the  execuHon  of  a  will 
Code,  §  3172.  These  provbions  of  our  Code  are  but  a  succinct  state* 
ment  of  the  chancery  jurisdiction  in  England.  Its  fundamental  idea  is, 
that  it  undertakes  to  supply  the  lack  of  other  courts  in  granting  relief^ 
where  a  right  sufficiently  perfect  for  redress  by  courts,  is  either  not  rec- 
ognized by  other  courts,  or  by  reason  of  their  defective  machinery  can- 
not be  fully  protected  and  administered.  Haynes'  Outlines  of  Equity,. 
23,  27 ;  Law  Library,  vol.  98.  There  was  under  the  old  system  of 
England  no  mode  by  which  a  will  of  real  estate  could  be  probated  and 
recorded  once  for  all.  It  was  considered  a  muniment  of  title,  and  was 
required  to  be  proven,  and  might  be  attacked  whenever  it  was  offered  in 
evidence  before  a  court.  The  Probate  Court,  if  the  will  was  a  will  of 
personalty  as  well  as  of  realty,  might  probate  it  But  the  probate  was 
not  noticed  by  the  common-law  courts.  This  was  a  serious  defect  in 
Englbh  jurisprudence ;  and  to  remedy  this,  the  Courts  of  Chancery  in 
England  will  entertain  a  bill  to  estahU$h  a  will  of  realty  in  favor  of  the 
devisee  against  the  heir.  The  court  does  this  under  its  jurisdiction  to 
quiet  titles  and  perpetuate  testimony.  But  that  is  almost  a  probate,  since, 
if  it  be  established  against  the  heir,  the  judgment  binds  his  heirs  and 
privies.  Lovdass  on  Wills,  416,  417 ;  1  Madd.  Chan.  253 ;  Ba^  r. 
Bosharough,  6  H.  of  L.  Cas.  3,  where  the  subject  is  fnUy  discussed. 

As  to  wills  of  personal  property,  this  defect  in  the  English  system  did 
not  ezist,  and  there  was  no  call  for  chancery  to  remedy  it     Probate  ol 
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a  wfll  of  penooaltj  against  the  world,  and  once  for  all,  was  made  in  the 
Eodesiastical  Court.  It  was  of  the  utmost  importance  to  society  that 
this  should  be  done.  The  death  of  the  owner  of  personal  estate  devoted 
his  personalty  of  every  description  to  his  debts,  his  legatees  and  distrib- 
ntees.  It  was,  therefore,  necessary  that  it  should  forthwith  appear  whether 
his  personal  property  should  be  distributed  or  go  to  legatees,  and  that  his 
debts  should  be  paid  before  it  went  to  either.  Some  mode,  therefore,  of 
settling  once  for  all  whether  there  was  a  will,  was  a  necessity  of  sodety. 
This,  for  certain  reasons  which  are  part  of  the  history  of  England,  fell  to 
the  Ecclesiastical  Courts,  and  was  performed  in  all  its  details  by  those 
courts  under  rules  as  wide  and  as  little  cramped  by  common  law  nar- 
rowness as  were  the  proceedings  of  equity  courts.  That  there  was  a  will, 
or  that  there  was  not,  was  inquired  into,  its  precise  terms  were  ascer- 
tained, it  was  spread  upon  a  book  for  the  registry  of  wills,  and  the  court 
undertook  the  superintendence  of  its  execution.  In  the  doing  of  this  it 
exercised  powers  and  followed  methods  unknown  to  the  common  law* 
derived  from  the  same  source,  the  dvil  law,  as  the  powers  and  methods 
of  the  Court  of  Chancery.  It  established  lost,  mutUated  or  destroyed 
wills ;  it  set  aside  its  own  judgments,  and  allowed  rehearings  and  reviews 
for  good  cause,  and  examined  questions  of  fraud,  accident  and  mistake  as 
keenly  and  searchingly  as  did  a  Court  of  Chancery.  Under  such  a  sys- 
tem even  the  broad  jurisdiction  of  chancery  over  fraud  might  well  be 
•»nsidered  unnecessary  in  matters  within  the  scope  of  the  powers  of  the 
Probate  Court.  And  long  since  it  has  been  settled  that  fraud  in  the  pro- 
curement of  a  will  is  not  within  the  jurisdiction  of  a  court  of  equity. 
Whether  there  be  or  be  not  fraud  is  one  of  the  issues  settled  by  the  pro- 
bate. If  there  be  fraud,  it  is  no.  will.  If  the  will  be  set  up,  the  judgment 
settles  the  matter.  And  if  the  application  to  chancery  be  before  judg- 
ment, the  reply  is  that  the  Ecclesiastical  Court  is  competent  to  settle  it. 
And  though  at  one  time  equity  would  interfere  to  redress  fraud  in  the 
probate  as  it  would  fraud  in  a  common-law  trial,  by  acting  personally  on 
the  parties  and  compelling  them  to  go  into  the  Probate  Court  and  do 
rightly,  yet,  in  England,  that  jurisdiction  has  rarely  been  exercised,  and 
may  now  be  said  to  be  abandoned,  the  power  of  the  Probate  Court  to 
grant  new  trial,  to  search  the  consdenoe  of  the  parties  and  to  punish  for 
contempt,  being  ample  and  complete.  See  the  cases  collected  and  the 
subjects  discussed  in  Perry  on  Trusts,  |  182.  But  both  in  this 
country  and  in  England  this  limitation  of  the  jurisdiction  of  chancer}' 
over  frauds  has  not  extended  so  far  as  to  deny  the  jurisdiction  where  a 
will  has  h&eaOifraudulentfy  deitroyed.  In  Tucker  v.  PMpps,  8  Atk.  359, 
Lord  Hardwick  asserts  the  jurisdiction  in  the  very  broadest  terms. 
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The  ease  goes  upon  the  general  jurisdiedon  of  equity  oyer  frauds,  and 
recognizes  the  right  of  the  legatee  to  come  into  equily  against  the  spoils 
tor,  to  enforce  against  him  the  bequest  of  a  trust  A  distinction  is  taken 
between  the  general  probate  of  the  will  which  properly  pertains  to  the 
Ecclesiastical  Court,  and  enforcing  the  title  or  right  of  the  legatee,  and 
the  chancellor  says,  that  as  against  the  spoliator,  the  court  would  not  put 
the  legatee  to  the  hardship  of  establishing  the  words  of  the  will  against 
the  world  by  probate  before  the  Ecclesiastical  Court  And  so  far  as  I  can 
find  there  is  no  decision  of  a  case  in  England  contrary  to  this.  In  Dal" 
Stan  Y.  OiHiiswonh^  1  P.  Williams,  781,  which  was  for  relief  against  the 
fraudulent  suppression  of  a  deed,  two  cases  are  cited  by  the  chanceUor 
where  the  court  decreed  the  spoliator  of  a  will  to  hold  the  bequest  in 
trust  for  the  legatee,  though  there  was  no  probate  of  the  will ;  and  in 
ffainei  v.  ffainei,  2  Yem.  441,  the  same  question  was  made  and  decided. 

In  this  country  there  is  a  conflict  in  the  decisions.  In  Ohio,  15  Ohio, 
845,  it  IB  held  that  the  will  must  first  be  set  up  in  the  Probate  Court. 
And  this  would  seem  to  be  the  rule  in  Louisiana.  Chines  v.  Ohmo^  2 
How.  619,  and  Gfainei  v.  Bmneny  24  id.  558.  Perhaps  also  in  Massachu- 
setts, 12  Allen,  1.  But  in  Bailejf  v.  Stifles,  1  Green's  Chan.  (N.  J.) 
220 ;  AUisan  y.AJKtm,  7  Dana  (Ey.),  90 ;  in  1  Bay  (S.  C),  464;  Meade 
T.  Langdan,  22  Vt  59,  and  in  Buchanan  y.  Mataek,  8  Humph.  (Tenn.)  890, 
the  doctrine  of  Lord  Habdwiok,  in  Twiker  y.  Phippgy  is  fully  recognized 
and  acted  on.  Our  own  court,  in  Slade  y.  Street^  27  6a.  17,  whilst  this  par- 
ticular question  was  not  the  point  of  the  case,  distinctly  recognise  the  same 
doctrine  ;  and  is  there  not  great  significance  in  the  broad  language  of  the 
Code,  §  8172,  that  equity  has  concurrent  jurisdiction  with  all  other 
courts  in  questions  of  fraud,  except  fraud  in  the  exeeuHan  of  a  wiU.  It 
cannot  be  doubted  but  that  if  a  will  be  duly  made  and  executed,  and  the 
testator  die,  leaying  it  as  his  will,  and  it  be  fraudulently  suppressed,  that 
some  court  has  power  to  correct  the  wrong.  If  the  Probate  Court  has 
the  power,  and  in  certain  cases  it  clearly  has,  section  2481,  Code,  then 
the  express  words  of  section  8272  giyes  chancery  concurrent  jurisdio- 
tion. 

In  the  case  made  by  this  bill,  to  wit :  one  where  a  wiD  duly  executed 
has  been  destroyed  after  the  testator's  death  and  the  witnesses  are  all 
dead,  we  haye  doubts  if  the  P^bate  Court  has,  in  this  State,  jurisdiction. 
Section  2981  of  the  Code  implies  that  the  Probate  Court  can  only  set  up 
a  lost  or  destroyed  will  if  the  witnesses  be  Hying.  Unless  this  is  to  be 
taken  as  a  repeal  of  the  well-settled  rule  that  such  a  will  may  be  set  up 
on  proper  proof  then  chancery  alone  has  jurisdiction.  In  England,  it  is 
dear  that  a  will  duly  executed  and  destroyed  after  the  death  of  the  tea- 


JANUARY  TERM,  1874.  249 

Markhsm  r.  O'Connor. 

tator  may  be  set  up,  though  all  the  witnesses  be  dead,  if  dear  proof  be 
made  that  such  a  will  did  in  fact  exist  1  Hagg.  115 ;  2  Lee,  22 ;  1 
Adams,  462 ;  and  tbis  is  the  general  mling  in  the  courts  of  this  country. 
See  the  doctrine  discossed  in  2  Bedfidd  on  Wills,  6, 11. 

The  statutes  providing  for  the  due  execution  of  wills,  while  thej  pro* 
fide  in  detail  how  they  shall  be  signed  and  attested,  made  no  provision 
as  to  how  they  shall  be  proven  to  have  been  so  signed  and  attested.  And 
the  courts  have  adopted  the  rules  of  evidence  usually  enforced  to  prove 
facts  in  the  courts.  If  the  subscribing  witnesses  be  within  the  power  of 
the  court  they  must  be  called.  If  they  be  dead,  insane,  or  out  of  the 
jurisdiction,  the  next  best  evidence  is  die  resort  to  proof  of  handwriting. 
If  the  will  be  lost,  the  witnesses  must  be  produced,  if  accessible ;  if  not 
the  next  best  evidence  is  to  be  used.  It  is  not  meant  by  this  rule  that 
any  thing  but  evidence  is  to  be  used.  And  there  are  many  cases  where 
the  courts  have  refused  the  probate  because  the  proof  has  not  come  up  to 
the  rule,  which  is  wdl  settled  that  the  proof  in  such  cases  must  be  dear 
and  satisfactory.  See  a  discussion  of  the  whole  subject  with  the  cases. 
1  Redfield  on  Wills,  848,  849.  Such  being  the  general  rules  of  law,  we 
do  not  think  that  section  2481  of  the  Code  was  intended  to  deprive  any 
court  of  the  right  to  set  up  a  lost  will  where  the  witnesses  are  dead,  but 
only  the  court  of  ordinary,  and  it  does  that  only  by  implication.  Cases 
may  be  presented  where  the  proof  would  be  so  dear  as  that  it  would  be 
shocking  to  refuse  redress,  and  where  it  would  be  not  only  a  temptation 
to  crime  but  a  premium  upon  it  to  refuse. 

8.  As  this  case  comes  before  us  at  present^  the  due  execution  of  the 
will  and  its  destruction  by  the  only  heir,  the  defendant's  intestate,  is  ad- 
mitted, and  our  present  decision  is  only  that  on  the  demurrer  there  is 
equity  in  the  bill.  Whether  the  facts  charged  are  proven,  may  arise 
when  the  case  is  tried.  We  only  say  now  that  the  law  requires  a  satiS'- 
factory  case  to  be  made  out.     WheUier  that  is  done  must  depend  always 

on  the  facts  of  each  case. 

Judgment  offlrmmL 


Mabkham  v.  CConnob. 

(|S2Ga.  18a) 

Wtieppei^  ef  mofrtgoge^  (y  dacSi^aviMmM  made  in  Mtprstafios. 

Cnd  on  wUeh  was  a  morlisiige  dnly  reooxded,  was  sold  at  anettoii  in  the  pneenoe  ol 
flie  moitgigee.    The  anctioiieer  annoanced  that  the  land  was  imJneomhered  and  the 
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mortgagee  falling  to  oomet  tlie  annoimoement,  the  patobaMr  bought  St  mutor  lii* 
hopveeskm  that  he  waa  getting  a  dear  title.  Held,  that  the  mortgagee  waa  ealopped 
from  afterward  aettliig  up  hia  mortgage  aa  against  the  potohaaer. 

BILL  in  equitj  by  O'Connor  to  restrain  Markham  and  another  from 
selling  certain  lands  under  a  mortgage  foreclosure. 

The  bill  alleged  that  one  Holmes  Sells  owned  certain  real  estate  io 
the  city  of  Atlanta,  upon  which  defendant,  Markham,  had  a  mortgage 
which  was  dolj  recorded ;  that  in  September,  1866,  Sells  caused  said 
property  to  be  sold  at  public  auction ;  that  plaintiff,  O'Connor,  bought 
part  of  said  property ;  that  at  such  auction  sale  sidd  Sells  caused  the 
auctioneer  to  announce  that  the  said  property  was  unincumbered ;  that 
said  Markham  was  present  and  heard  such  announcement ;  that  said 
Markham  failed  to  give  information  that  he  held  a  mortgage  on  sud 
property,  and  that  plaintiff  purchased  and  paid  for  said  property  under 
the  impression  induced  by  the  declaration  of  the  auctioneer  that  the  title 
was  dear.  The  bill  further  alleged  that  Markham  had  proceeded  to  fore> 
dose  his  mortgage ;  that  the  property  was  about  to  be  sold. 

The  answer  denied  that  defendant  made  any  announcement  by  the 
auctioneer  that  the  property  was  unincumbered. 

At  the  trial  the  jury  returned  a  verdict  perpetually  enjoining  the  ool» 
lection  of  the  mortgage,  and  a  new  trial  bdng  refused,  defendant  «s» 
cepted. 

R  H.  MU  4r  Son  and  JuUus  S^  Brawny  for  plaintiff  in  error. 

L.  /.  ChrtreUy  OoOiery  MynaU  Sr  CMUer  and  Jaekion  ^  Cflarh^  for  de- 
fendant 

McCat,  J.  1.  So  far  as  this  case  turns  on  the  evidence,  we  do  not^ 
under  the  rule  we  have  so  often  announced,  undertake  to  pass  upon  it» 
The  statements  of  the  witnesses  are  conflicting,  and  it  is  the  province  of 
the  jury  to  determine  between  them.  That  the  weight  of  the  proof  may 
be  against  the  verdict  does  not,  if  the  judge  below  has  refused,  justify 
this  court  in  disturbing  it.  There  is  a  good  deal  of  evidence  supporting 
the  verdict,  and  if  the  charge  was  right,  and  the  refusal  to  charge  as  re- 
quested, proper,  the  verdict  ought  to  stand.  The  chaige,  as  given,  waa^ 
in  substance  as  follows  :  That  if  Markham  was  present  at  the  sale,  if  it 
was  announced  by  the  auctioneer  that  the  title  was  perfect,  and  dear  or 
unincumbered,  and  he  (Markham)  failed  to  make  any  correction  of  said 
announcement,  and  O'Connor  bought  under  the  impression  that  he  waa 
getting  an  unincumbered  title,  and  took  a  deed,  and  paid  his  mcmey 
under  such  impression,  Markham  is  estopped  from  setting  up  hia  mor^ 
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gage  as  to  O'Connor,  even  though  the  mortgage  was  duly  recorded  al 
the  time  of  the  sale.  Was  this  charge  right  ?  Very  certainly,  there 
was  evidence  to  support  it.  Several  of  the  witnesses  testify  almost  in 
the  words  of  the  charge  as  to  the  character  of  the  announcement,  and 
though  others  do  not  give  exactly  the  same  version  of  it,  yet  if  there 
was  any  evidence  putting  the  terms  of  the  announcement  as  strong  as 
it  is  put  in  the  charge,  that  will  justify  the  charge.  The  whole  charge 
is  not  set  forth  in  the  record,  but  we  must  assume  that  all  of  it  that  is 
claimed  to  be  error  is  here.  We  assume,  therefore,  that  the  judge  told 
the  jury  that  the  converse  of  the  proposition  stated  was  true.  That  if 
the  facts  proven  faOed  to  come  up  to  the  charge  in  any  of  the  particulars- 
stated,  as  to  the  presence  of  Markham,  as  to  the  character  of  the  an- 
nouncement, as  to  his  failure  to  correct  it,  and  as  to  the  belief  and  action 
of  the  purchaser,  then  Markham  would  not  be  estopped.  At  last,  there- 
fore, the  legal  question  in  the  charge  resolves  itself  into  this :  Is  a  mort- 
gagee, who  has  his  mortgage  duly  recorded,  if  he  stand  by  at  a  public 
sale  of  the  property,  hear  a  public  announcement  that  the  purchaser  wilt 
get  an  unincumbered  title,  and  say  nothing,  estopped  from  setting  up 
his  mortgage  against  one  who  buys  at  such  sale,  and  pays  his  money 
under  the  impression  that  he  is  getting  a  good  and  unincumbered  title  ? 
Oar  Code,  in  express  terms,  defines  constructive  fraud  to  consist  in  any^ 
act  of  amUtion  or  commission,  contrary  to  legal  or  equitable  duty,  trust 
or  confidence  justly  reposed,  which  is  contrary  to  good  conscience,  and 
operates  to  the  injury  of  another.  The  last  clause  of  the  section  adds, 
that  the  latter — constructive  fraud  —  may  be  consistent  with  innocence  : 
Code,  §  3178.  The  only  difference  between  this  case  and  the  case  of 
Markham  v.  Hunnicutty  43  Ga.,  is  that  then  Markham  $aiid  it  was  good 
property.  That  was  an  act  of  commission  ;  this  is  an  act  of  omission* 
Section  2966  of  the  Code  puts  acts  of  omission,  where  it  is  one's  duty  to 
interfere,  on  the  same  footing  as  acts  of  commission.  It  is  in  these 
words :  '^  A  fraud  may  be  committed  by  acts  as  well  as  words ;  and  one 
who  tdenify  stands  by  and  permits  another  to  buy  his  property  without 
disclosing  his  title  is  guilty  of  such  a  fraud  as  estops  him  from  subse- 
quently setting  up  such  title  against  such  purchaser."  This  section  of 
the  Code  is  not  only  a  condensed  exposition  of  the  law  as  it  exists,  but 
is  the  deduction  of  enlightened  reason  and  justice,  upon  the  facts  sup- 
posed. Nobody  would  for  a  moment  hesitate  to  say  that  if  A,  being 
about  to  buy  an  estate,  should  inquire  of  B  whether  it  was  unincumbered, 
and  B  shDuld  reply  that  it  was,  that  B  would  be  estopped  ever  after- 
ward to  set  up  an  incumbrance  to  the  injury  of  A.  Nor  is  the  estoppel 
less  strong  on  principles  of  justice  and  equity,  if  the  fact  be  that  B  stand 
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by  and  saj  nothing,  when  another,  in  his  presence  and  hearing,  asserts 
that  property  about  to  be  sold  is  the  property  of  the  seller.  The  case, 
then,  is  within  that  other  familiar  role  of  evidence,  as  expressed  by  the 
C!ode,  §  8790,  that  ^<  acquiescence  or  silence,  when  the  dreumstances  re- 
quire an  answer  or  denial,  or  other  conduct,  may  amount  to  an  admis- 
sion''—  a  principle  founded  in  common  sense  and  common  honesty,  and 
administered  day  by  day  in  courts  of  justice,  not  only  in  settling  ques- 
dons  of  property,  but  in  deciding  upon  matters  involving  liberty  and  life. 
Was  it  Mr.  Markham's  '^  legal  or  equitable  "  duty  to  have  spoken,  under 
the  circumstances  and  announcements  put  by  the  judge,  and  as  detailed 
by  at  least  some  of  the  witnesses  ?  Was  it  contrary  to  good  consdence, 
•supposing  it  was  then  his  intent  to  insist  upon  his  mortgage,  to  keep 
«ilence  ?  Had  he  a  right  to  consider  that  he  had  done  enough  when  he 
had  put  his  mortgage  upon  record  ?  Very  clearly,  under  our  law  (Code, 
f  29G6),  if  one  stand  silently  by  and  permit  another  to  purchase  his  prop- 
mijf  from  a  third  person  without  disclosing  his  tUU,  it  will  not  be  a  reply 
to  say  kit  tUU  was  upon  record.  At  any  rate,  the  broad  language  of  the 
Code,  §  2966,  has  got  no  such  qualification.  Why  should  the  fact  that 
bis  interest  in  the  premises  is  as  a  mortgagee  and  not  as  owner  make 
any  difference  ?  I  take  it  that  the  authorities,  though  it  must  be  ad- 
^  tnitted  that  they  are  not  in  harmony,  may  in  the  main  be  harmonised,  ii 
we  consider  the  principle  on  which  the  doctrine  is  based.  They  all  go 
on  the  idea  that  it  is  a  man's  equitable  duty  to  interfere  by  the  assertion 
of  his  right  when  he  sees  some  one  about  to  act  upon  the  truth  of  a  de- 
nial of  that  right  In  the  case  where  one,  in  the  presence  of  the  true 
owner,  and  with  his  knowledge,  sets  up  a  title  to  property  and  sells  it 
to  another,  there  is  a  direct  denial  of  the  true  owner's  right.  The  $aU^ 
without  more,  is  antagonistic  to  the  tUU  of  the  true  owner.  And  if  he 
stand  silently  by  and  permit  the  sale  without  announdng  his  right,  he  is 
estopped.  This  I  think  is  the  uniform  current  of  the  authorities :  Kerr 
on  Fraud  and  Mistake,  126 ;  5  Min.  580;  19  Wend.  557;  5  Leigh,  1 ; 
2  Ala.  514;  84yt598;  1  Johns.  Ch.  844;  6  id.  268;  7  Watts,  884; 
id.  168.  But  when  the  right  set  up  b  only  a  lien  or  incumbrance,  the 
9imph  iale  of  the  tith  is  not  inconsistent  with  the  lien ;  mere  silence,  in 
the  presence  of  such  an  act,  will  not  estop ;  one  is  not  bound  upon  all 
occasions  to  give  warning  to  incautious  people.  He  has  a  right  to  as- 
sume, tf  nothing  appear  to  the  eontraryj  that  the  purchaser  has  been  in- 
formed of  the  lien,  has  examined  the  record,  and  that  the  sale  and  pur* 
chase  are  in  view  of  the  truth  of  the  case.  But  suppose  more  is  done 
than  a  mere  sale ;  suppose,  as  is  the  case  put  by  the  judge,  it  is  evident 
from  the  &cts  that  the  sale  is  under  an  announcement  directly  in  the 
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teeth  of  the  mortgagee's  clainL  Is  it  not  just  as  much  his  datj  to  pre» 
rent  the  fraad  as  in  the  case  of  an  assertion  of  title  adverse  to  his  tide* 
Had  this  sale  taken  place  with  no  announcements  except  that  Sells  waa^ 
the  tme  owner,  there  would  have  been  nothing  in  this  antagonistic  to  the 
mortgage,  and  Markham  might  well  rest  upon  his  record,  taking  it  for 
granted  that  the  seller  was  acting  in  good  faith,  and  that  the  buyer  had 
examined  the  record  and  knew  of  the  mortgage.  But  when  it  was  Qi 
it  was)  announced  that  the  property  was  to  go  to  tBe  purchaser  free  from 
incumbrance,  ^  dear  and  free  from  incumbrance,"  was  not  this  an  an- 
nouncement in  the  teeth  of  Markham 's  claim,  supposing  he  then  intended 
that  his  lien  should  continue.  If  Sells  did  have  it  announced  that  the 
property  was  free  from  incumbrance,  and  it  was  not,  he  was,  under 
omr  law,  guilty  of  a  crime.  For  it  is  a  crime  in  this  State  '^  if  one,  uk 
the  sale  of  real  or  personal  property,  shall  defraud  another  by  falsely 
representing  that  it  is  not  subject  to  any  lien  or  mortgage,  knowing  the 
same  to  be  subject.'*  Code,  §  4599.  Had  not  the  bystanders  in  this 
case,  even  supposing  that  every  one  of  them  had  heard  of  the  mortgage,, 
a  right  to  suppose  that  Sells  was  not  committing  a  crime  ?  Was  it  not 
a  fraud  if  Markham  stood  by  and  heard  such  announcement  and  kept 
still  ?  Was  it  not  a  breach  of  his  legal  and  equitable  duty  and  contrary 
to  good  conscience  to  stand  by  and  permit,  not  only  his  neighbor  to  be 
defrauded,  but  a  crime  to  be  committed,  he  knowing  what  was  going  on^ 
and  able,  by  a  mere  word  of  his,  to  prevent  it  ?  The  crime  and  the 
fraud  in  the  case  would  be  the  sale  by  Sells,  under  the  announcement 
that  the  purchaser  would  buy  the  property  free  from  incumbrance,  he 
knowing  to  tke  eonirarg.  If  Markham  and  Sells  did,  at  that  time,  know 
that  the  purchaser  would  not  get  the  property  free  from  incumbrance^ 
then  Sells  was  guilty  of  a  crime,  and  Markham,  by  his  silence,  put  it  in 
his  power  to  commit  that  crime.  Assuming  that  Mr.  Markham  did  then 
intend  to  inwist  on  his  mortgage,  even  after  the  property  was  sold,  we 
think  he  was  guilty  of  an  omission  to  perform  a  legal  and  equitable 
duty  which  the  principles  of  good  conscience  cast  upon  him,  to  the  hurt. 
of  O'Connor ;  and  this  is  true,  though  he  may  have  intended  no  wrong» 
We  do  not  think,  therefore,  that  there  was  error  in  the  charge. 

2.  Was  there  error  in  the  refusal  to  charge  ?  The  request  was,  ia 
substance,  that  in  order  to  find  against  the  mortgage,  the  jury  must  be 
satisfied  that  Markham  intended  by  his  silence  to  commit  a  fraud.  It 
has  been  argued  eloquently  and  strongly  that  fraud  is  always  a  question^ 
of  fact  and  intent,  and  must  necessarily  be  a  matter  for  the  determina> 
tion  of  a  jury,  and  that  the  refusal  of  this  request  was  a  virtual  witb-^ 
drawal  of  the  question  of  fraud,  and  especially  of  the  intent  of  Mark* 
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iuun,  from  the  jury.  This  line  of  argument  forgets  the  distinction  be- 
tween actual  and  oonstructiTe  fraud,  so  pertinently  and  condsely  put  by 
«ur  Code,  §  8178.  The  latter,  as  the  Code  says,  <<  may  be  consistent 
with  innocence."  A  man  may  be  guilty  of  it  who  did  not  think  he  was 
4oing  wrong.  The  fraud  in  this  case,  if  there  be  fraud,  is  the  very  kind 
of  fraud  which  the  Code  says  may  be  consistent  with  innocence,  to  wit : 
•constructive  fraud.  Mr.  Markham  may  not  have  intended  any  wrong; 
he  may  not  have  knoWn  that  it  was  his  equitable  duty  to  prevent  Sells 
from  defrauding  his  neighbor,  and  that  he  had  no  right  to  stand  by  and 
«ee  0*Connor  buy  under  an  announcement  that  he  would  get  the  prop- 
•erty  free  from  incumbrance,  when  he  knew  that  there  was  an  incum- 
brance. Or  it  may  be  that  Mr.  Markham  had  faith  in  Sells,  and  ex- 
pected to  have  his  mortgage  paid  out  of  the  purchase-money.  In  either 
•event  he  would  have  intended  no  fraud,  and  yet  he  would  be  just  as 
much  estopped  as  if  he  had  acted  with  a  deliberate  intent  to  commit  a 
fraud.  It  would  be  a  constructive  fraud,  a  fraud  in  law,  though  the 
ptLTtj  was  innocent.  The  request,  therefore,  was  calculated  to  mislead 
the  jury.  The  true  doctrine  was  put  in  the  charge  as  given.  Markham, 
tinder  the  circumstances  as  supposed,  would  be  estopped,  not  because 
he  was  guilty  of  an  intended  fraud  at  the  time  of  the  act,  but  because 
it  would  be  a  fraud,  if,  acting  as  he  did,  he  should  now  have  the  benefit 
•of  the  mortgage,  assuming  that  the  announcement  was  made,  as  some  oi 
the  witnesses  say,  that  the  property  was  sold  clear  and  free  from  Incum 
«brances.  We  think  it  was  Mr.  Markham's  duty,  if  he  intended  to  in- 
sist on  his  mortgage,  to  let  the  truth  be  known,  either  at  the  bidding,  or 
to  notify  the  purchaser  before  the  title  was  made,  or  the  notes  given,  or 
ihoney  paid.  If  he  failed  to  do  any  of  these  things,  we  do  not  say  that 
he  was  guilty  of  a  fraud  in  not  doing  so.  But  the  law,  in  our  judgment, 
is  that  if  he  failed,  as  stated,  it  would  be  a  fraud  to  set  up  his  mortgage 
now  ;  that  he  is  estopped ;  that  the  law  holds  him  to  the  implied  admis- 
sion he  then  made,  either  that  his  mortgage  was  settled,  or  that  there 
was  some  arrangement  between  him  and  Sells  by  which  he  would  get  his 
money  out  of  the  proceeds  of  the  sale.  He  may  have  intended  no 
wrong  at  the  time.  It  is  the  setting  up  of  his  mortgage  now  that  Is 
wrong.    HencOy  we  think  the  request  was  properly  refused. 


Judgmmi  ifffkm^ 
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(MninaZ  tew -->lr<n^  prifon  di^ /yiiMmer  *  intent 

▲  pKlioiiar  bmned  a  hole  in  the  gnaid-house  wherein  he  wae  ooollned  for  the  poifioia 
of  eecaping  and  with  no  intent  to  oonsnme  or  to  generally  injnre  the  bniUUng-  JBMd^ 
not  gollty  of  an  attempt  to  bom  a  houae.    {See  noie^  p.  207. ) 

INDICTMENT  for  arson. 
Paul  Jenkins  was  placed  on  trial  for  the  offense  of  arson,  alleged  lo 
tiaye  been  committed  upon  the  guard-house,  in  the  town  of  Fort  Valley* 
on  March  22d,  1874.    The  defendant  pleaded  not  guilty.     The  eyidence 
made  the  following  case : 

The  guard-house  referred  to  in  the  indictment  had  two  doors  to  it,  an 
outer  and  an  inner  door.  On  the  daj  alleged  the  inner  door  was  disooy- 
ered  to  haye  a  hole  burned  through  it  about  one  foot  in  diameter.  The 
floor  at  the  back  of  the  room  was  also  burned.  At  that  point  ignited 
matches  were  disooyered.  Burnt  paper  was  found  between  the  outer  and 
inner  door ;  also  on  the  floor.  Playing  cards  were  also  on  the  floor. 
The  defendant  was  the  only  occupant  of  the  guard-house.  Fire  could 
not  haye  been  communicated  to  the  points  aboye  designated  from  with- 
out. Before  the  burning  at  the  back  of  the  room  was  disooyered,  the 
defendant  stated  that  the  inner  door  became  ignited  from  lighting  his 
pipe.  After  the  attempt  to  bum  the  floor  was  perceiyed,  he  offered  nr 
explanation.  The  house  is  within  the  corporate  limits  of  the  town  of 
Fort  Valley.  Had  the  guard-house  been  burned,  it  is  probable  that  nc 
other  house  would  haye  been  ignited.  It  is  a  small  one-room  brick 
house,  twelye  by  flfteen  feet.  The  defendant  was  not  drunk  when  he 
was  discoyered,  but  looked  as  if  he  had  been.  There  was  one  window  tr 
the  house — one  foot  by  two  —  with  bars  one-fourth  of  an  inch  apart^ 
The  outer  door  was  coyered  with  tin ;  the  inner  door  was  of  two  inchef 
pine  plank ;  one  and  one-half  or  two  feet  between  the  doors.  The  flre 
was  out  when  the  house  was  entered. 

The  jury  returned  the  following  yerdict :  ''  We,  the  jury,  flnd  the 
prisoner  not  guilty  of  arson,  but  of  the  attempt  to  bum,  and  we  recom- 
mend the  court  to  commute  the  centence  from  hanging  to  imprisonmeni 
lor  life." 

The  defendant  moyed  for  a  new  trial  because  the  yerdict  was  con* 
Inury  to  the  law  and  the  eyidence.  The  motion  war  oyerruled,  and  the 
defendant  excepted. 


256  GEORGIA, 


Jenkins  ▼.  State. 


Jhmean  4r  Miller^  for  plaintiff  in  error. 

W.  &  WaUaeey  Solicitor-General  pro  tem.y  bj  W.  R  J9Sff,  for  die  State. 

Trippb,  J.  1.  The  attempt  ^  to  bum  a  house/'  referred  to  in  section 
4376  of  the  CMe,  most  mean  an  attempt  to  commit  the  burning  defined 
in  section  4381.  that  is,  ^*to  consume  or  generally  injure  the  house.** 
One  is  not  guilty  of  the  crime  of  burning  unless  *^  the  house  is  consumed 
or  generallj  injured.'*  If  the  offense  of  burning  requires  a  total  destruc- 
tion or  general  injuring  of  the  house  to  make  it  complete,  then  the  at- 
tempt to  burn  involyes  the  intention  to  destroy  or  to  generallj  injure. 
If  the  facts  fall  short  of  proving  this  intent,  then  the  crime  of  attempted 
arson  is  not  proved.  Rape  is  the  canial  knowledge  of  a  female  forcibly 
and  against  her  will.  An  attempt  to  commit  rape  implies  the  intent  to 
have  that  knowledge  forcibly,  etc  An  assault  with  intent  to  murder 
must  have  in  it  all  the  elements  which  constitute  murder,  except  the 
death  of  the  party  assaulted.  So  an  attempt  to  conunit  arson  must  have 
all  the  features  of  arson  except  the  actual  destruction  or  the  generally 
injuring  of  the  house  —  that  is,  it  must  be  shown  to  have  been  the  in- 
tent of  the  defendant  to  do  one  or  both  of  those  things.  So  thought  the 
Supreme  Court  of  North  Carolina,  in  the  case  of  2%e  State  v.  Mttehdl, 
5  Ired.  350.  There  the  defendant  was  indicted  for  burning  the  jail  in 
which  he  was  confined.  The  door  of  the  room  in  which  he  was  placed 
and  the  ceiling  of  that  room  were  partially  consumed.  The  question 
raised  was,  that  if  the  prisoner  only  intended  to  bum  off  the  lock,  so  he 
could  escape,  and  not  to  bum  down  the  jail,  he  was  not  guil^.  A  con- 
trary charge  was  given  to  the  jury,  and  on  a  review  of  the  case,  the 
Supreme  Court  held  that  if  it  was  not  the  intention  of  the  prisoner  to 
bum  or  destroy  the  jail,  but  he  put  fire  to  the  lock  to  burn  it  off  to 
effect  his  escape,  and  not  to  destroy,  the  felony  was  not  complete.  It  was 
added  by  the  court  that  if  the  prisoner  willfidly  put  fire  to  the  jail  with 
the  intent  to  effect  his  escape  by  consuming  or  destroying  it,  he  would 
be  guilty  if  the  jury  should  believe  that  his  secondary  intent  was  to  bum 
and  destroy  the  jail,  although  his  main  intent  was  Uiereby  to  effect  his 
escape.  This  qualification  was  correct.  The  court  referred  to  the  case 
of  7%e  Peoph  v.  Ootteral,  18  Johns.  115,  as  an  authority  for  the  decision. 
That  case  does  sustain  the  one  quoted  from  Iredell,  and  asserts  the  same 
principle.  The  North  Carolina  case  discusses  the  matter  at  length,  both 
on  principle  and  authority,  and  we  think  the  conclusion  is  right.  It  is 
unnecessary  to  review  the  testimony  contained  in  the  record  to  show 
that,  as  it  appears,  this  intent  on  the  part  the  defendant  in  this  case  was 
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not  snfflcientlj  shown  to  anthorize  a  conviction  inyolving  life  or  imprit- 
oninent  for  life.  It  may  be  stated  that  the  place  where  the  attempt  to 
set  fire  was  made,  the  fact  that  there  were  materials  unconsumed  where- 
by the  itre  might  have  been  continued,  especially  when  taken  in  connec- 
tion with  the  statement  made  by  the  chief  witness  for  the  State  that  he 
thought  the  defendant  <*  attempted  to  bum  a  hole,"  make  it  doubtful 
whether  it  was  the  intent  of  the  prisoner,  in  the  language  of  the  Code, 
to  consume  or  generally  injure  the  house.  This  statement  was  mace  by 
the  witness  without  objection,  and  after  he  had  given  a  detailed  account 
of  all  tliat  he  saw  and  the  appearance  of  every  thing  connected  with  the 
jaiL 

2,  At  any  rate,  under  this  testimony,  where  such  consequences  are 
involved,  we  think  that  an  investigation  on  another  trial  would  be  best 

Judgment  reversed. 

NoTB.— Tbo  contrary  doctrine  was  held  on  a  similar  state  of  facts  in  Luke  v.  State,  49 
Ala.  30;  20  Am.  Rep.  369  ;  also  In  England:  Foster,  258,250;  1  Hale's  P.  C  567,609.  See, 
alihi,  J(Me  V.  St€U€j  28  Miss.  100  ;  Com.  v.  Poaey,  4Ca].  109  ;  Stevens  v.  Com,,  4  Leigh, 
68&  In  tlie  case  oC  The  Qtieen  v.  FatdJmer,  decided  January  16, 1877,  by  the  Irish  Cooit 
for  Crown  Ca^s  KcKerrcd  (11  Irish  L.  T.  R.  13),  a  similar  qnestion  was  decided  in  ac- 
cordance with  tlfo  principal  ctu^e.  The  indictment  was  for  arson  of  a  ship,  and  the 
vase  was  this  : 

The  prisoner,  who  was  a  seaman  on  board,  went  into  the  hold  for  the  purpose  of  steal- 
ing mm  there  stored.  Having  tapi>ed  a  barrel  the  rum  ran  out,  and  while  he  was  trying 
«o  put  a  spile  in  the  hole,  out  of  which  the  rum  was  escaping,  the  rum  caught  flie  from 
4  lighted  match  in  liis  hand  ;  in  consequence  of  which  the  ship  took  Are  and  was  oon- 
oimed.  It  was  conceded  that  the  prisoner  did  not  in  fact  intend  to  bum  the  ship  ;  and 
00  question  was  left  to  the  jury  as  to  whether  he  knew  the  probable  consequences  of  his 
act  or  as  to  his  reckless  conduct  The  jury  were  directed  to  find  the  prisoner  guilty  if, 
although  he  had  no  actual  intention  of  burning  the  sliip,  they  should  find  that  he  was 
engaged  in  stealing  the  ram,  and  that  the  fire  took  place  as  above  stated.  He  was  con- 
victed. On  a  case  reserved,  held,  that  the  direction  was  erroneous,  and  that  the  con- 
viction should  bo  quashed. 

Feter  O'Brien,  for  the  prisoner.  The  broad  proposition  contended  for  by  the  crowi 
counsel  at  the  trial  was  that,  once  it  was  proved  the  prisoner  had  set  out  to  commit 
felony,  be  was  responsible  for  every  thing  which  would  not  have  occurred  but  for  hia 
having  done  so ;  that,  no  matter  how  remotely  or  indirectly  connected  with  the  felony 
he  had  resolved  upon  perpetrathig  the  act  imputed  as  a  crime  might  be,  still  he  was  crim- 
inally answerable,  whether  the  committing  of  the  felony  was  the  causa  caueans  or 
meroly  the  oati«a  s<iie  qud  non  of  the  alleged  criminal  result,  and  that  he  was  equally 
responsible  ;  and  they  relied  upon  2  East's  P.  C.  1019,  where  it  is  stated  that  if  a  person 
shoot  a  fowl  with  the  intention  to  steal  it,  the  first  attempt  being  felonious,  the  party 
must  abide  ail  the  consequences.  This  was  the  wide  proposition  pressed  by  the  crown 
below,  and  accepted  with  hesitation  by  the  judge,  who  stated  he  would  reserve  the  case 
lor  this  court  It  was  conceded  by  the  crown  that  the  prisoner  did  not  in  fact  intend  to 
bom  the  ship^  and  it  may  be  said  it  was  also  conceded  that  he  did  not  know  it  was  the 
pfobable  consequence  of  any  thing  done  by  him  that  the  rum  should  take  fire  and  tbe 
ship  be  bnmed.  No  such  question  was  submitted  to  the  jury,  and  the  crown  counsel  did 
not  venture  to  contend  before  the  jury  that  the  prisoner  knew  the  probable  oonsequenoe 
of  his  act  would  be  that  the  rum  should  take  fire  and  explode,  and  the  ship  homed. 
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when  he  himself  might  be  either  instantaneously  destroyed  by  the  explosion  or  nllt' 
matedy  burned  to  death  by  the  burning  of  tiie  ship,  which  wae  at  the  time  fn  mSd-oceaa. 
Now,  baying  ascertained  what  position  the  crown  assumed  at  the  trial,  the  case  may  ba 
tested  by  the  analogy  of  the  common-law  definition  of  arson,  the  definUioin  of  the  tana 
'*  malice/'  and  by  cases  decided  on  the  particular  statute  and  upon  sections  of  it,  wheia 
the  very  words  used  in  the  present  indictment  are  used — that  is  to  say,  the  words  "  nt- 
lawfully  "  and  *'  maliciously."  The  definition  of  arson  at  common  law  ia  "  the  willfnl 
and  malicious  burning  of  the  house  of  another."  8  Inst.  66,  67 ;  Hale's  P.  G.  066b  Coke 
says  that  it  should  be  done  ''  voluntarie  ei  er  malitid  prcBoogUatd  ;  "  and  it  is  laid  down 
in  Archbold,  63,  67,  that  the  burning  must  be  willful  and  malicious  to  be  an  offense 
either  at  common  law  or  under  the  statute,  for  which  he  dtes  Coke  and  BLadcstone,  and 
that  a  burning  azising  from  negUgenoe  or  mischance  is  not  suflldeut  Taking,  then, 
the  definition  of  arson  at  common  law,  can  it  be  said  that  the  ciue  for  the  crown  is  sup- 
ported by  any  analogy  it  affords?  as  it  is  it  could  never  be  contended  here  that  the  bum* 
ing  was  "  voluntarie  "  —the  contrary  was,  in  fact,  conceded.  Again,  take  what  was  so 
strongly  pressed  by  the  crown,  and  for  which  position  they  cited  2  £ast*s  P.  C,  ch.  21,  and 
Foster,  258,  that  a  man  shooting  at  a  fowl  with  the  intention  of  stealing  it,  and  killing  a 
man,  is  liable  for  murder.  Now,  that  case  is  distinguishable  from  the  present,  because 
there  the  person  firing  the  gun  did  intentionally  an  act  malum  in  se  of  itself  calculated 
to  do  the  particular  mischief,  while  here  the  act  done  was  not  of  itself  calculated  to  do 
the  damage,  irrespective  of  Uie  extrinsic  and  fortuitous  circumstance  of  the  jet  of  rum 
shooting  out  in  the  very  line  of  the  lighted  match  —  the  pressure  of  the  rum  to  make  it 
shoot  as  it  did  was,  so  to  speak,  an  external  agent,  and  the  fact  of  its  coming  upon  the 
line  of  the  lighted  match  was  a  mere  chance.  Besides,  there  is  no  case  which  shows  that 
this  constructive  doctrine  of  transferring  the  malice  with  which  one  act  is  done  to  an- 
other, so  as  to  render  that  other  a  felony,  is  applicable  where  that  other  act  would  not, 
though  done  maliciously,  be  a  felony  at  common  law  ;  and  burning  a  ship  out  at  sea  is 
a  felony  created  by  statute,  and  not  one  at  common  law.  But  the  crown  contended  that, 
no  matter  whether  the  putting  the  spile  in  the  cask  was  dune  before  or  after  rum  had  been 
abstracted,  tl>e  legal  result  was  the  same— no  matter  whether  the  prisoner  was  putting 
the  spile  in  the  cask  for  the  purpose  of  more  conveniently  taking  the  rum,  or,  having 
taken  some  of  the  rum,  for  the  purpose  of  stopping  the  flow  and  waste  of  the  rum.  Cer- 
tainly if  the  spHe  was  being  put  in  to  stop  the  further  waste  of  the  rum,  the  felony  oi 
taking  having  been  completed,  the  prisoner  would  not  be  liable  for  the  arson  of  the  ship, 
which  is  a  felony,  because  in  that  case  the  act  which  was  the  immediate  cause  of  the 
burning  was  not  done  felleo  animo :  Butler's  Coke,  Litt  391,  where  it  is  stated  felony 
ex  vi  temiini  significat  quodlibct  capitale  crimen  felleo  animo  perpetratum.  Besides,  the 
principle  actus  non  facit  reum  niei  fit  mens  rea  (which  Cockbubn,  C  J.,  says  in  the 
Q^een  v.  Sleep ,  L.  &  C.  44-M,  is  the  foundation  of  all  our  criminal  procedure),  would  ap- 
ply.   Actus  means  the  act  which  is  the  immediate  cause  of  the  thhig  done. 

Take  the  definition  of  malice  —  *'  a  wrongful  act  done  intentionally  without  just  cause 
or  excuse."  M'Pherson  v.  Danielle  10  B.  &  C.  272 ;  Bromage  v.  Prosser,  4  id. 
2S5.  On  examining  these  ca^es  and  the  instances  given  to  illustrate  the  definition,  it 
will  be  found  that  tiie  wrongful  act  is  one  malum  in  se,  intentionally  done,  and  one  cal- 
culated of  itself,  independently  of  extrinsic  agency,  to  do  the  particular  mischieL 

But,  take  the  cases  on  the^very  statute  on  which  the  prisoner  is  indicted,  and  in  par 
ticular  that  of  the  Queen  v.  Pembliton,  L.  R .,  2  C.  C.  R.  119.  In  that  case  the  prisoner 
was  indicted  for  unlawfully  and  maliciously  committing  damage  above  the  value  of  £5 
to  a  window  in  a  house,  and  the  jury  found  that  the  prisoner  threw  a  stone  which  broke 
the  window,  but  that  he  threw  it  at  some  people  he  had  been  fighting  with,  intending 
to  strike  one  or  more  of  them,  bat  not  intending  to  break  the  window  ;  and  they  r^ 
turned  a  veidict  of  guilty.  It  was  held  that,  upon  this  finding,  the  oonviotior  shouid  be 
quashed.  The  court,  at  the  same  time.  Intimated  that,  if  the  jury  found  that  the  pris- 
oner was  aware  tne  window  was  where  iK  was,  and  that  he  was  likely  tc  break  It,  and 
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was  TecldesB  whether  he  did  so  or  not,  he  might  have  been  in  that  event  properly  con- 
victed. Now,  that  case  is  a  mach  stronger  case  than  the  present,  for  there  the  prisoner 
deliberately  threw  a  stone,  and  threw  it  intending  to  strise,  and  threw  it  also  in  a  place 
in  a  street  opposite  a  house,  where  it  was  very  probable  that  it  would  do  injury,  and, 
nevertheless,  the  conviction  was  quashed.  Here,  it  is  conceded  that  he  did  not  inteud 
to  bum  the  rum  or  ship  ;  and  there  is  no  finding  by  the  jury,  for  it  was  not  left  to  them 
to  determine  —  and,  indeed,  the  contention  could  not  be  serionsly  made — that  the  pris- 
oner  knew  that  the  probable  consequence  of  his  act  would  be  to  set  fire  to  the  ship,  and 
that  he  was  reckless  as  to  whether  it  was  set  fire  to  or  not 

This  case  is  conclusive  in  the  prisoner's  favor,  and  to  the  like  effect  is  the  principle 
of  the  judgment  in  Qtteen  v.  ChUd,  L.  R,  1.  C  C.  R.  309,  and  in  Queen  v.  Welchj  10  id. 
121.  In  the  last  case  the  jury  found,  as  a  matter  of  fact,  that  the  prisoner  knew 
that  the  probable  consequence  of  his  act  might  be  to  kill  the  man,  and  that  he  was  reck- 
less as  to  whether  he  was  killed  or  not.  Here  it  was  not  contended,  nor  could  it  be, 
that  the  prisoner  knew  it  was  a  probable  consequence  of  his  act  that  the  ship  would  be 
bnmed,  and  that  he  was  reckless  whether  the  ship  was  burned  or  not  But  some  of  the 
court  seem  to  tliink,  and  it  may  now  be  contended  on  the  part  of  the  court,  that  it  was 
a  natural  and  probable  consequence  of  the  prisoner's  act,  having  brought  the  lighted 
match  near  the  4pam,  that  the  mm  should  take  fire,  and  that,  therefore,  he  should  be 
held  responsible  for  what  was  the  natural  consequence  of  his  act  Even  if  this  be  so,  it 
cannot  now  be  relied  upon,  because  the  question  what  was  a  natural  and  probable  con- 
sequence of  the  prisoner's  act,  was  a  question  of  fact  to  be  determined  by  the  jury,  and 
this  question  was  never  submitted  to  them.  Conceding,  for  the  sake  of  the  argument, 
that  even  in  construing  the  particular  statute  it  is  a  presumption  in  law  —a  pretumptio 
juris  et  dejure — that  a  man  intends  the  natural  consequence  of  his  act,  surely  it  must 
be  antecedently  determined  by  the  jury  as  a  matter  of  fact,  whether  or  not  the  thing 
complained  of  was  or  was  not  a  natural  or  probable  consequence  of  the  prisoner's  act. 

The  Attorney-General  (Maj/^  Q.  C.,)  and  Greeny  Q.  C,  for  the  crown.  If  a  man,  in- 
tending to  commit  a  felony,  by  accident  set  fire  to  another's  house,  this  would  be  arson 
at  common  law  and  also  witiiin  the  statute.  Arch.  (18th  ed.)  536  ;  Foster's  Cr.  Law, 
208-9.  A  shootetli  at  the  poultry  of  B  and,  by  accident,  killeth  a  man  ;  if  his  intention 
was  to  steal  the  poultry  (which  must  be  collected  from  circumstances),  it  will  be  murder 
by  reason  of  that  feloidous  intent  East's  P.  C.  1019.  It  must  be  a  malicious  and  volun- 
tary burning,  otherwise  it  is  not  a  felony  but  only  a  trespass,  and,  therefore,  no  negli- 
gence or  mischance  amounts  to  it — as  if  an  unqualified  person,  by  shooting  at  game, 
happens  to  set  fire  to  the  thatch  of  a  house.  In  this  case,  however,  it  should  seem  to  be 
understood  that  he  did  not  intend  to  steal  the  poultry,  but  only  to  commit  a  trespass  ;  for 
otherwise,  tlie  first  intent  being  felonious,  the  party  must  abide  aU  the  consequences. 
Id.  1031.  Hence,  it  appears  that  though  the  primary  intention  of  the  party  were  only  to 
bni^  his  own  house,  yet  if,  in  fact,  others  were  burnt,  being  adjoining  and  in  such  a 
situation  as  that  the  fire  must  in  all  probability  reacli  them,  the  intent  being  unlawful 
and  malicious,  and  the  consequences  immediately  following,  and  necessarily  following 
from  the  original  act  done,  it  is  felony,  and  the  malice  sliall  be  applied  to  tlie  oonsefluen- 
tial  act  in  this  case.  The  prisoner  went  to  a  place  he  had  no  business  to  go  to.  He 
brought  the  match  with  him  to  enable  him  to  commit  the  larceny,  and,  while  in  the  very 
act  of  committing  the  felony,  set  fire  to  a  portion  of  the  inflammable  material  which  he 
was  stealing,  and  the  immediate  consequence  was  the  burning  of  the  ship.  The  feloni- 
ous intention  *'  must  l)e  applied  to  the  consequential  act,"  and  the  prisoner  must  be  held 
responsible  for  the  burning  of  the  ship.  In  Reff.  v.  Ward,  T..  %.,  in  C.  R.  366,  the 
ooort  held  that  '*  unlawful "  wounding  must  be  '*  malicious.'*  and  that  malice  may  be 
properly  inferred  from  the  ill^^  act  of  firing  the  shut  though  fired  apparently  with 
the  intention  of  frightening  away  the  birds  rather  thAi>  of  hnrthtg  the  prosecutor.  An4 
CocKBUKN,  C.  J.,  says  :  "  When  a  man  does  an  a^l  .."JirlGUji  *»f  iJMlf,  Vnt  withont  In- 
tending larger  cooeequenoes,  are  not  the  limited  rasulta  skflden?  «»  OAke  bim  leepoo- 
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sible  for  all  ?  To  sapport  an  indictment  for  murder,  It  is  enough  to  prove  that  the  aol 
causing  death  waa  done  maliciously,  and  it  is  not  neceesary  to  show  an  intention  to  UlL" 
And  Mbllob,  J.,  obeerves  that  in  Foster,  p.  2B7,  it  is  stated  that  "  malioe  and  niaU> 
clous  "  are  frequently  used  in  a  general  sense,  '*  as  denoting  a  wicked,  perverse,  and 
incorrigible  disposition."  Here  the  felonious  act  of  the  prisoner,  in  showing  a  wicked, 
perverse,  and  incorrigible  disposition,  supplies  the  malice  required  by  the  words  of  the 
statute.  Reg.  v.  Pemblitony  L.  B.  ,2  G.  G.  R.  119,  is  so  completely  rested  on  the  finding  of  the 
Jury,  which  negatived  the  existence  of  malice  either  actual  or  constructive,  that  it  does  not 
touch  the  question  upon  which  this  conviction  must  be  upheld,  unless  this  court  is  pre- 
pared to  overrule  the  proposition  stated  as  law  by  Foster,  Hale,  and  East,  and  adopted 
in  all  modem  text-books,  and  in  the  last  edition  of  Archbold.  And  in  that  case  it  is  to 
be  observed  that  the  ori^^nal  act  of  the  prisoner  was  not  felonious,  and  that  neither  waa 
the  offense  charged  a  felony. 

Dowss,  B.  I  would  have  had  no  difficulty  in  sustaining  the  conviction  if  the  case,  aa 
originally  stated,  were  before  the  court,  as  I  am  of  opinion  that  a  man  engaged  in  th» 
commission  of  a  crime  is  responsible  for  the  consequences  which  follow.  An  alteration, 
however,  was  made  in  the  case.  I  am  of  opinion  that  the  conviction  ought  to  be  quashed, 
and  I  come  to  that  conclusion  for  the  simple  reason  that  this  amendment  took  avray 
entirely  from  the  jury  every  question  aa  to  what  might  be  the  reaaoni^le,  natural,  and 
probable  results  of  the  prisoner's  act  I,  therefore,  consider  that  the  direction  of  Mr. 
Justice  Lawson  was  erroneous,  and  that  the  prisoner,  having  been  unlawfully  convicted 
on  that  ground,  tlie  conviction  should  be  quashed. 

Lawson,  J.,  and  Dbasy,  B.,  concurred  that  the  conviction  should  be  quashed. 

Babrt,  J.  A  very  broad  proposition  has  been  contended  for  by  the  crown — namely, 
that  if,  while  a  person  is  engaged  in  committing  a  felony,  or,  having  committed  it,  is  en* 
deavoring  to  conceal  his  act  or  prevent  a  spoil  or  waste  consequent  on  that  act,  he  ao^ 
ddentally  does  some  collateral  act  which,  if  done  vrillfully,  would  be  another  felony  eUhe^ 
at  common  law  or  by  statute,  he  is  guilty  of  the  latter  felony.  I  am  by  no  means  anx* 
tous  to  throw  any  doubt  upon  or  limit  in  any  way  the  legal  responsibility  of  those  who  en- 
gage in  the  commission  of  felony  or  acts  mala  in  «e,  but  I  am  not  prepared,  without  more 
consideration,  to  give  my  assent  to  so  wide  a  proposition.  No  express  authority,  eithei- 
by  way  of  decision  or  dictum  from  judge  or  text-writer,  has  been  dted  in  support  of  it 
The  authorities  mainly  relied  upon  are  those  which  lay  down  that,  if  homicide  or  tha 
buming  of  a  house  be  the  direct  though  unintended  result  of  an  act  felonioos  or  malutu^ 
tn  se,  the  perpetrator  will  be  guilty  of  murder,  or  manslaughter,  or  arson,  as  the  case  may 
be.  As  regards  the  cases  of  homicide,  they  may  be  referred  to  principles  applicable  to 
that  class  rf  offense.  The  authorities  as  to  arson  are  more  in  point,  but  they  all  put  the- 
case  of  an  act  felonious  or  malum  in  se,  willfully  done  and  dirwUy  causing  the  ultimate 
injury.  As  to  wi  ether  there  may  be  any  substantial  distinction  between  the  act  of 
lighting  tbc  matoh,  in  the  present  case  and  the  shooting  at  the  dove  with  the  feMnioua 
intent  in  the  authorities  cited,  or  whether  this  doctrine  of  constructive  wUlf ulnesi  or 
malice  extends  to  any  but  felonies  at  commou  law,  I  shall  not  pronounce  any  opinion,  aa 
I  shall  consider  myself  bound,  for  the  purposes  of  this  case,  by  the  authority  of  7%s 
Qtieen  v.  PemJblUon,  L.  R. ,  2  G.  G.  B.  119.  That  case  must  be  taken  aa  deciding  that  to 
constitoto  an  offense  under  the  Malicious  Injury  to  Property  Act  $  51,  the  act  done 
must  be  in  fitct  intentional  and  willful,  although  the  intention  and  will  may,  perhaps,  be 
held  to  exist  in,  or  be  proved  by,  the  fad^  *^tiat  the  accused  knew  that  the  injury  would 
be  the  probable  result  of  his  unlawful  act,  %nd  yet  did  the  act  reckless  of  such  conse- 
quences. The  preeent  indictment  charges  ^e  offense  to  be  under  the  42d  section  of 
the  same  act,  and  it  is  not  disputed  that  the  same  authorities  must  be  applied  to  both 
sections.  I  confess  that,  as  at  present  minded,  I  am  not  altogether  satisfied  with  that 
decision  so  far  as  it  seems  to  be  rested  u^xm  the  construction  to  be  given  to  the  words 
'*  unlawfully  and  maliciously  "  in  that  particular  statute.  To  constitute  the  eiime  ol 
arson  at  common  law  tb^  setting  fire  to  the  house  must  be  unlawful  and  maUdooa ;  yet 
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it  is  nndispnted  that  a  person  firing  a  shot  with  a  felonions  intent,  -iut  thereby  uninten- 
tionally bnming  a  honse,  is  goiity  of  feloniously  burning  it ;  and  certainly,  it  seems 
difficult  on  logical  grounds  to  see  why  the  words  "  unlawful  and  malicious,"  when  used 
to  describe  the  essential  attributes  of  the  burning  of  a  house  as  an  offense  at  common 
law,  are  to  receix'e  a  different  interpretation  from  the  same  words  when  used  in  the 
statute,  the  object  of  which  is  simply  to  place  the  burning  of  a  house  and  the  burning 
of  a  ship  in  the  same  legal  category.  Perhaps  the  true  solution  of  the  difficulty  is,  that 
flie  doctrine  of  constructive  malice  or  intention  only  applies  to  cases  where  tlie  mischief 
with  which  the  accused  stands  charged  would  be,  if  maliciously  committed,  an  offense 
«t  common  law.  The  case  of  The  Queen  t.  PerMUon  has  been  since,  in  some  degree, 
confirmed  in  The  Queen  v.  Welch^  L.  R.,  1  Q.  B.  D.  23.  I  shall,  as  I  have  said,  under  the 
circumstances  of  the  case  before  us,  act  on  the  authority  of  The  Queen  ▼.  FenMiUm^ 
without  pledging  myself  to  adopt  its  reasoning  or  conclusions  under  a  different  state  of 
facts.  It  has  been,  however,  contended  that  The  Queen  v.  Pembliton  is  distmguishable 
from  the  present  case.  It  was  said  —  first,  that  the  original  act  of  the  prisoner  in  that 
case  was  not  felonious  ;  and,  secondly,  that  the  offense  charged  was  not  a  felony  ;  and 
that,  therefore,  the  old  authorities  upon  which  the  crown  now  relies  did  not  apply  in  that 
case.  How  far  both  or  either  of  these  distinctions  are  to  be  regarded  at  the  present  day 
I  do  not  stop  to  consider  ;  it  is  sufficient  to  say  that  the  decision  of  the  Court  of  Crim- 
inal Appeal  in  Rngland  was  based  upon  no  such  distinction.  But  it  was,  secondly,  con- 
tended that,  as  in  that  case  it  was  suggested  by  the  judges  that  a  reckless  disregard  by 
the  prisoner  of  the  obviously  probable  consequences  of  his  own  act  might  constitute  the 
requisite  "  malice,"  or  justify  a  jury  in  finding  that  such  act  was  willful  and  malicious 
within  the  statute,  we  should,  upon  the  wording  of  the  case  as  originally  stated,  assume 
that  tills  question  of  recklessness  and  so  forth  was  left  by  tlie  judge  to  the  jury,  or  spon- 
taneously considered  by  them  and  decided  in  the  affirmative  against  the  prisoner.  It 
was,  i)erhaps,  possible  that,  upon  a  critical  analysis  of  the  very  words  of  the  original 
case,  they  were  oonslBtent  with  a  possibility  that  such  a  question  was  presented  to  the 
jury,  but  reading  the  case  I  was,  upon  its  construction,  convinced  that  no  such  questloa 
was  considered  by  the  jury  ;  it  was  not  pretended  by  the  crown  counsel  that,  as  a  mat- 
ter of  fact,  such  a  question  was  ever  suggested  at  the  trial,  and  we  have  sitting  here  with 
ns  the  judge  who  tried  the  case  to  tell  us  that  no  such  issue  was  raised.  If  such  an  issue 
had  been  raised  it  would  have  been,  according  to  Mr.  Justice  Blaokbubw,  whether  the 
prisoner  *  knew  that  the  natural  consequences  of  his  act  would  be  to  fire  the  ship,  and 
whether,  although  that  was  not  his  wish,  he  was  yet  reckless  whether  be  did  it  or  not  T' 
and  I  am  of  opinion  that  the  evidence  would  probably  not  have  justified  the  jury  in  find* 
ing  the  issue  against  the  prisoner.  I  would,  therefore,  have  declined  to  sustain  the  con- 
viction upon  the  assumption  (based  upon  the  phraseology  of  the  case  originally  stated) 
that  an  issue  was  considered  by  the  jury,  which  I  know  as  a  fact  was  not  considered  by 
ttem,  and  which,  if  considered  by  them,  ought  probably  to  hare  been  determined  in 
favor  of  the  prisoner.  All  difficulty,  however,  on  this  branch  of  the  aigument  is  re- 
moved by  the  amendments  made  in  the  case  by  the  learned  judge  who  reserved  it  for 
our  oonsidenuion.  The  Jury  were,  in  fact,  directed  to  find  a  verdict  of  puilty  upon  the 
simple  ground  that  the  firing  of  the  ship,  though  accidental,  was  caused  by  an  act  done 
In  the  course  of,  or  immediately  consequent  upon  a  felonious  operation,  and  no  question 
of  the  prisoner's  malice,  constructive  or  otherwise,  was  left  to  the  jury.  I  am  of  opin- 
lonthat,  according  to  The  Queen  v.  PemblUon,  that  direction  was  errooeons,  and  that 
the  conviction  should  be  quashed. 

FiTzoKBAiJ>,  J.  I  concur  in  opinion  witii  my  brother  Barrt,  and  for  the  reasons  he 
has  given,  that  the  direction  of  the  learned  judge  cannot  be  sustained  in  law,  and  that, 
therefore,  the  conviction  Bhould  be  quashed.  I  am  further  of  opinion,that,  in  order  to 
establish  the  charge  of  "  felony"  under  section  42,  the  intention  of  the  accused  forms  an 
etoment  In  the  crime  to  the  extent  that  it  should  appear  that  the  defendant  intended  to 
io  the  rery  act  with  which  Le  is  charged,  or  that  it  was  the  necessary  oonsequenoe  of 
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poTce  other  feloniotui  crimloal  act  in  which  he  wbb  engaged,  or  tfaati  being  a  piobaUe 
resalt  which  thn  defendant  foresaw,  or  onght  to  have  foreseen,  he  nererChelesB  per- 
•eirered  in  such  other  felonious  or  criminal  act  The  prisoner  did  not  intend  to  set  firs 
fa>  the  ship  ;  the  fire  was  not  the  necessary  result  of  the  felony  he  was  attempting ;  and 
If  it  was  a  prohabie  result,  which  he  ought  to  have  foreseen,  of  the  felonious  transactloa 
hi  which  he  was  engaged,  and  from  which  a  malicious  design  to  onmmit  the  injuriona 
ast  with  which  he  is  dutrged  might  have  been  fkirly  imputed  to  him.  that  view  of  the 
case  was  not  submitted  to  the  jury  —  on  the  contrary,  it  was  excluded  from  their  con- 
sideration on  the  requisition  of  counsel  for  the  prosecution.  Counsel  for  the  prosecu- 
tion, in  effect,  insisted  that  the  defendant,  being  engaged  in  the  commission  of,  or  in  an 
attempt  to  commit  a  felony,  was  criminally  resimnsible  for  every  result  that  was  oc- 
casioned thereby,  even  though  it  was  not  a  probable  consequence  of  his  act,  or  such  as 
he  could  have  reasonably  foreseen  or  intended,  ^o  authority  has  been  cited  for  a  prop- 
osition so  extensive,  and  I  am  of  opinion  that  it  is  not  warranted  by  law.  Referring  te 
the  statute  on  which  the  prlwrner  is  ciiarged,  it  is  to  be  observed  that,  in  several  in- 
stances, the  sections  creating  substantive  felonies  are  followed  by  others  making  an  at- 
tempt to  do  the  same  thing  also  a  felony.  Now,  it  is  obvious  that  an  attempt  to  do  a 
partienlar  thing  necessarily  involves  the  intention  to  commit  the  act  If,  in  the  case 
before  us,  the  burning  rum  had  been  extinguished  before  the  ship  toolc  Are,  oould  it  be 
oontendec  that  an  indictment  for  a  willful  and  malieious  attempt  to  set  Are  to  the  ship 
oould  have  been  sustained  under  section  44  ? 

FrrzQEBALD,  B.  I  am  of  opinion  that  the  direction  of  the  learned  Judge  at  the  trial 
was  wrong,  and  that  the  conviction  cannot  be  sustained.  There  can,  I  think,  be  no 
doubt  that  malice  or  malidons  intent  (which  seem  to  me  to  mean  the  same  thing)  Is  an 
essential  part  of  the  character  of  the  felony  charged  in  the  indictment  In  this  case,  I 
am  of  opinion  that,  while  the  question  of  the  particular  malicious  intent  of  burning  the 
vessel  was  expressly  withdrawn  from  the  Jury,  the  question  of  malice  or  malidons  in- 
tention was  not  left  to  the  jury  at  all.  Upon  the  matters  of  fact  stated  in  the  case  te 
have  been  proved,  I  am  of  opinion  that  the  Jury  might,  though  thequestloB  of  soch  par> 
ticular  malidons  intent  was  withdrawn  from  them,  most  reasonably  have  found  the 
malice  or  malidons  intent  necessary  as  an  element  of  the  crime  chazged  ;  bnt  I  do  not 
tiiink  that  the  Judge  was  warranted  in  affirming  it  as  an  inference  of  law.  Tliis,  it  i^h 
pears  to  me,  the  Judge  has  done,  in  directing  the  Jury  that  '*  if  the  fire  took  place  in 
the  manner  above  stated,"  which  I  understand  to  mean,  if  over  and  above  believing 
that  the  prisoner  '*  was  engaged  in  stealing  the  mm,"  the  Jury  also  believed  to  be  true 
the  matters  of  fact  stated  in  the  case  to  have  been  proved,  the  Jury  *'  ought  to  And  hioi 
guilty."  The  utmost  which  I  can  conceive  the  Jury  to  have  found,  over  and  above  the 
facts  stated,  is  that,  at  the  time  when  the  prisoner  set  Are  to  the  ship  he  was  actuated 
by  a  felonious  intent  which  no  doubt  is  malice ;  but  we  must  take  this  not  to  have  been 
the  particular  malidons  intent  of  burning  the  vessel,  but  the  particular  f  elonkras  intent, 
which  is  an  element  of  larceny.  Its  whole  force,  ^erefore,  in  the  present  case,  if  any  is  as 
evidence  of  malice  in  general — that  is  to  say,  as  showing  the  meM  mala  or  felUa ;  mnif 
particular  malidons  intent  is  evidence  condusive  of  the  men9  mala  or  malice,  though  the 
menM  mala  may  exist  in  the  absence  of  innumerable  particular  malidons  intents.  Ib 
my  opinion,  this  general  malice  might  have  been  snffldently  connected  with  the  overt  ael 
In  this  case,  from  which  the  injury  resulted,  if  the  Jury  had  found  that  the  injury  was 
a  reasonable  consequence  —  that  is  to  say,  a  consequence  which  any  reasonable  man 
might  have  antidpated  as  probable — of  the  act  or  acts,  or  some  or  one  of  them,  which 
lonned  the  res  ffeHoB  of  tlie  felony  which  the  priscmer  is  found  to  have  been  oommlttiog. 
I'l  tlmt  sense,  tlie  consequence  is  not  too  remote.  The  very  object  of  the  AmAnHwuiw^ 
which  has  been  made  in  this  esse,  as  I  understand  it,  is  to  show  that  this  quesdoii 
not  left  to  the  jury.  Now,  however  deariy  I  may  be  satisfied  that  the  Jury  ought,  i 
matter  of  fact — if  the  question  had  been  left  to  them — to  have  found  that  the  Injury 
tfie  reasonable  conseq  jence  of  an  act  or  acts  done  with  a  felonious  intent  I  cannot  dsaw 
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the  ocmcloflion  as  a  matter  of  law.  I  am  only  anxioos  that  it  sboold  be  mideTscood  that 
ttiis  case  cannot  be  taken  as  deciding  the  general  malice,  if  conclaiiiTely  prored,  and 
loond  by  the  jury  to  apply  to  the  overt  act  which  is  the  eorpu8  delicti,  will  not  give 
ft  the  form  of  crime  which  is  the  subject  of  indictment  in  a  case  like  the  present,  even 
though  the  particular  malicions  intent  of  effecting  the  injury  alleged  ib  not  proved.  I 
beUere  that  no  such  position  was  established,  or,  so  far  as  I  can  see,  mtended  to  be  es- 
tablished by  the  case  of  the  The  Q^een  v.  PenMiton ;  and«  for  myseif ,  I  am  quite  satisfied 
that  in  cases  like  the  present,  if  die  overt  act  from  which  injury  results  be  actuated  by 
any  malice,  and  the  injury  is  the  reasonable  conseqnence  of  such  overt  act  so  actu- 
ated, malice  would  be  sufficiently  established.  As  for  Mr.  O'Brien's  argument  that  an 
act  done  by  the  thief,  while  a  larceny  is  bein^  effected,  for  the  purpose  of  economising 
its  effect,  so  that  the  amount  of  property  being  abstracted  shall  be  no  more  than  exactly 
what  the  thief  wants,  is  not  an  act  effected  by  the  felonious  intent,  which  makes  the 
whole  thing  done  a  felony,  I  think  it  must  be  left  for  the  jury  to  whom  it  may  be  ad- 
dressed ;  it  is  sufficient  for  me  to  say  that  a  jury  might  reasonably  take  a  different  view. 
On  the  whole,  though  I  am  clearly  of  opinion  that  there  was  evidence  on  which  the  juzy 
might  have  found  the  malice  necessary  to  sustain  the  indictment— and  that  notwith- 
standing the  question  expressly  withdrawn  from  it — yet,  I  think  this  question  of  oiaUoa 
was  not  left  to  the  jury  at  all.    The  conviction  cannot  be  sustained. 

O'BmsN,  J.  I  am  also  of  opinion  that  the  conviction  should  be  quashed.  And  I  was 
of  that  opinion  before  the  case  for  our  consideration  was  amended  by  my  brother  Law- 

SOK. 

I  had  inferred  from  the  original  case  that  his  direction  to  the  jury  was  to  the  effect 
now  expressly  stated  by  amendment ;  and  that,  at  the  trial,  the  crown  counsel  eon- 
ceded  that  the  prisoner  had  no  intention  of  burning  the  vessel  or  of  igniting  the  mm, 
4nd  raised  no  question  as  to  prisoner's  imagining,  or  having  any  ground  for  suppoetaig 
fhat  the  fire  would  be  the  result  or  consequence  of  his  act  in  stealing  the  mm. 

With  respect  to  The  Q^een  v.  PenMiion,  L.  R.,  2  C.  C  B.  119,  it  appeals  to  me  there 
were  much  stronger  grounds  in  that  case  for  upholding  the  conviction  tlian  exist  in  the 
rase  before  ns.  In  that  case  the  breaking  of  the  window  was  ike  act  of  the  prisoner. 
lie  threw  the  stones  that  broke  it  He  threw  at  it  with  the  unlawful  hitent  of  striking 
•ome  one  of  the  crowd  about,  and  the  breaking  of  the  window  was  the  direct  and  im* 
mediate  result  of  his  act  And  yet  the  court  unanimously  quashed  the  conviction,  upon 
the  ground  that,  although  the  prisoner  threw  the  stone  intendug  to  strike  some  one  or 
more  penoos,  he  did  not  intend  to  break  the  window.  -  The  court,  at  the  same  time, 
intimated  their  ophiion  that  if  the  jury  (upon  a  question  to  that  effect  being  left  to  them) 
had  found  that  the  prisoner,  knowing  the  window  was  there,  might  have  reasonably 
expected  that  the  result  of  his  act  would  be  the  breaking  of  the  window,  that  then  tha 
conviction  should  be  upheld. 

Dnriiig  the  argument  of  tikis  case,  the  crown  counsel  required  us  to  assume  that  th« 
jury  found  their  verdict  upon  the  ground  that,  in  their  opinion,  the  prisoner  may  hava 
expected  that  the  fire  would  be  the  consequence  of  his  act  in  stealing  the  rum,  bat 
nevertheless  did  the  act  recklessly,  not  caring  whether  the  fire  took  place  or  not  Bat 
at  the  trial  there  was  not  even  a  suggestion  of  any  such  ground,  and  we  cannot  assomia 
tliat  the  jury  formed  an  opinion  which  there  was  no  evidence  to  sustain,  and  which  would 
be  altogether  inconsistent  with  the  circumstances  under  which  the  fire  took  place.  Tha 
rsaeonable  inference  ttcm  the  evidence  is  that  the  prisoner  %hted  the  match  for  the 
oorpose  of  patting  the  spile  into  the  hole  to  stop  the  further  running  of  the  rum,  and 
Uiat,  while  he  was  attempthig  to  do  so,  the  rum  came  in  contac*  with  the  lifted  match 
and  took  fire. 

The  recent  case  of  The  Qiueen  v.  Welch,  L.  B.,  1 Q.  B.  D.  23,  has  been  also  referred 
to,  and  has  been  relied  on  by  the  crown  counsel,  on  the  ground  that,  though  the  jury 
found  that  the  prisoner  did  not,  in  fact,  intend  to  kill,  maim,  or  wound  the  mare  that 
had  died  from  the  injury  infficted  by  the  prisoner,  the  prisoner  was,  nevertheless,  oonr 
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vicied  on  an  indictment  charging  him  with  having  nnlawfolly  and  maUdooaly  kflled, 
maimed,  or  woonded  the  mare,  and  such  conviction  was  upheld  by  the  conit 

Bat,  on  referring  to  the  drcomatanoes  of  that  case,  it  will  be  seen  that  the  dedaioB 
in  it  does  not  in  any  way  conflict  with  that  in  the  previons  case  of  7?k6  (iueen  ▼.  Pen^ 
blito^jit  and  famishes  no  ground  for  sustaining  the  present  conviction.  Mr.  Justice  Ldii>* 
LBT  who  tried  that  subseqaent  case,  appears  to  have  acted  in  accordance  vrith  the 
opinion  expressed  by  the  judges  in  ITie  Queen  v.  PembliUm.  Besides  leaving  to  the  jniy 
the  question  of  prisoner'B  intent,  he  also  lefttiiem  a  second  question— namely,  whether 
the  prisoner,  when  he  did  the  act  complained  of,  knew  that  what  he  was  doing  would 
or  might  kill,  maim,  or  wound  the  mare,  and,  nevertheless,  did  the  act  recklessly,  and 
not  caring  whether  the  mare  was  injured  or  net.  The  jury  answered  that  second  ques- 
tion in  the  affirmative.  Their  finding  was  clearly  warranted  by  the  evidence,  and  the 
conviction  was  properly  affirmed.  By  those  two  questions  a  distinction  was  taken  be- 
tween the  case  of  an  act  done  by  a  party  with  the  actual  intent  to  cause  the  injury  in- 
flicted, and  the  case  of  an  act  done  by  a  party  knowing  or  believing  tliat  it  would  or 
might  cause  such  injury,  but  reckless  of  the  result  whether  it  did  or  did  not  In  the 
case  now  before  us,  there  was  no  ground  whatever  for  submitting  to  the  jury  any  ques- 
tion as  to  the  prisoner's  believing  or  supposing  that  the  stealing  of  the  rum  would  be 
attended  with  a  result  so  accidental,  and  so  dangerous  to  himsell 

During  the  argument  doubts  were  suggested  as  to  the  soundness  of  the  decision  in 
The  Queen  v.  PembliUm,  but,  in  my  opinion,  that  case  was  rightly  decided,  and  should 
be  followed.  Its  authority  was  not  questioned  in  77^  Queen  v.  Welch,  in  which  the 
judges,  who  constituted  the  court,  were  different  from  those  who  had  decided  TTks 
Queen  v.  Pembliton,  with  the  exception  of  Lord  Oot.rrti>q»,  who  delivered  the  judg- 
ments of  the  court  on  both  occasions. 

Kbogh,  J.  I  have  the  misfortune  to  differ  from  the  other  members  of  the  court  1 
think  it  very  fortunate  for  the  prisoner  that  this  case  has  Uurted  so  long,  and  has  re- 
ceived such  elaborate  consideration ;  for  I  cannot  be  considered  as  violating  judicial  con- 
fidence when  I  state  that,  if  the  case  was  decided  when  the  arguments  closed,  the  con- 
viction would  stand.  With  regard  to  the  alteration  made  by  the  learned  judge  who 
tried  the  case,  I  have  read  it,  and  I  do  not  understand  it  to  make  a  particle  of  difltoence 
from  what  he  had  so  clearly  and  distinctly  stated  during  the  progress  of  tiie  argument 
With  regard  to  the  decision  of  the  English  Court  of  Criminal  Appeal  in  the  case  of  HkB 
Queen  v.  PembliUm,  so  much  relied  upon  for  the  prisoner,  there  appeared  to  be  oon- 
siderable  hesitation  among  tlie  members  of  the  Bench  whether  they  could  venture  to 
overrule  that  decision  Baron  Dbast,  indeed,  mentioned  that  he  would  not  hesitate  ta 
do  so,  and,  in  doing  so,  he  would  be  only  f  oUowhig  suit  to  the  Court  of  Criminal  Ap- 
peal in  England,  that  court  having  overruled  the  decision  of  this  court  In  the  case  ci 
The  Queen  v.  Fcmning.  Probably,  I  would  not  have  the  same  cause  for  not  hesitating 
to  overrule  them,  for  In  that  case  I  was  in  the  minority)  whose  opinion  they  aQrmed  ; 
but  in  this  particular  case  I  see  no  reason  why,  having  a  very  clear  and  distinct  opfaiion 
In  favor  of  a  conviction,  I  should  not  express  it,  notwithstanding  that  I  have  the  mla- 
foTtune  to  differ  from  my  learned  brethren  and  also  have,  in  some  way,  to  run  aft 
eross-purposes  with  the  dedslon  in  77^  Qiteen  7.  PembltUm.  I  am,  then,  of  opinion  that 
ttie  conviction  should  stsnd,  as  I  consider  all  questions  of  intention  and  malice  are 
closed  by  the  finding  of  the  jury  that  the  prise  .er  committed  the  act  with  which  he  was 
charged  whilst  engaged  in  the  commission  of  a  substantive  felony.  On  tills  broad 
ground,  irrespective  of  all  refinement  as  to  "  recklessness  "  and  "  willfulness,"  I  think 
the  convictkm  is  sustainable.  And,  although,  if  necessary,  prepared  to  decide  this  case 
irrespective  of  The  Queen  v.  Pembliton,  I  think  I  could  distinguish  this  case  from  1%e 
Qteen  v.  PemblUon,  in  which  the  judges  appear  to  have  been  carried  away  by  the  very 
specific  negative  findlpg;^  of  the  jury  as  to  the  intention  of  the  defendant 

pALun,  C.  B.  I  concur  in  the  opfaiion  of  the  majority  of  the  court,  and  I  do  so  lor 
the  rnsrinns  already  stated  by  my  brothers  Dowsb  and  Fitzqsbald,  BB.  I  agiea  wtik 
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my  brother  Kbooh,  that,  from  th«  tnctB  proved,  the  inference  might  have  been  legiti- 
mately drawn  that  the  setting  firo  to  the  ship  was  malidons  within  the  meaning  of  tb% 
^th  and  25th  Yict,  c.  97.  I  am  of  opinion  tiiat  that  inference  was  one  of  fact  for  the 
jury,  and  not  a  oondnsion  of  law  at  which  we  can  arrive  upon  the  case  befon  us. 
There  is  one  fact  from  which,  if  found,  ttiat  inference  would,  in  my  opinion,  have  arisen 
ae  matter  of  law,  vie,  that  the  setting  fire  to  the  ship  was  the  probable  result  of  the 
prisoner's  act  in  having  a  lighted  match  in  the  place  in  question  ;  and  if  that  had  been 
found,  I  should  have  ooaeurred  in  the  oonc4usion  at  which  Blr.  Justice  Keooh  has  ar- 
lived.  In  my  judgment,  the  law  imputes  to  a  person  who  willfully  commits  a  criminal 
act  an  intention  to  do  every  thing  which  is  the  probable  consequence  of  the  act  oonsti- 
tnting  the  corpus  delicti  which  actually  ensues.  In  my  opinion,  tliis  inference  arises 
IrrespectiYe  of  the  particular  consequence  which  ensued  being,  or  not  being  foreseen 
by  the  oriminal,  and  whether  his  conduct  is  reckless  or  the  reverse.  Thus  much  T  have 
deemed  it  right  to  say,  in  order  to  provent  misconception  as  to  the  grounds  upon  which 
my  opinion  is  based.  I  wish  to  add  one  word  as  to  The  Queeti  v.  PembliUm.  In  my 
opinion,  the  learned  judges  who  were  parties  to  that  decision  never  intended  to  decide, 
and  did  not  decide  any  thing  contrary  to  the  view  I  have  expressed.  That  they  did  not 
deem  actual  intention,  as  distinguished  from  implied  intention,  is  shown  by  the  snbse- 
qnent  case  of  The  Qtieen  v.  Welch,  in  which  an  indictment,  under  section  40  of  the  same 
act,  was  upheld,  although  actual  intention  was  negatived  by  the  jury.  The  facts  found, 
In  answer  to  the  second  question  in  tluit  case,  cannot  have  been  relied  upon  as  evidence 
of  actual  intention.  As  evidence,  they  would  have  been  valueless  in  face  of  the  find- 
ing negativing  the  fact  which,  in  this  view,  they  would  have  but  tended  to  prove.  Their 
▼alue  was  to  Indicate  a  state  of  facts  in  which  intention  was  imputed  by  an  irrefutable 
inference  of  law.  It  was  not  germane  to  the  actual  decisions  in  The  Queen  v.  Pen^ 
blUon  and  The  Queen  v.  Welch  to  determine  whether  the  state  of  Ikcts  from  which  this 
inference  of  law  arises  is  that  suggested  in  the  first  case,  and  acted  upon  by  the  second, 
or  the  drcumstaqces  of  one  act  being  the  natural  consequence  of  the  other.  Some  of 
the  learned  judges,  no  doubt,  durlngthe  argument,  and  in  their  judgments  in  the  first 
«ase,  indicate  a  state  of  facts  from  which  this  inference  would  arise.  They  do  not  de- 
cide that  the  same  inference  might  not  arise  in  the  other  state  of  facts  to  which  I  hava 
alluded.  If,  contrary  to  my  own  view  of  that  case,  it  shall  be  held  to  involve  that  in- 
tention to  do  that  which  is  a  necessary  consequence  of  a  wrongful  act  willfuUy  com- 
mitted is  not  an  inference  irrofntable  as  matter  of  law,  I  must  say,  with  unfeigned  def- 
•eranee,  that  I  shall  hold  myself  free  hereafter  to  decline  to  follow  it.  The  Lord  Chief 
Justice  of  the  Court  of  Common  Fleas,  who,  in  consequence  of  illness,  has  been  unable 
to  preside  to-day,  has  authorised  me  to  state  that  he  oonsiden  that  the  case  before  ui  is 
eoBfllndedlqr  7^  Queen  ▼.  PenMUon. 


BsiCH  T.  Statb. 

(58  Ga.  78.) 
9rtmdJfirp^alien<m^pleainabaiemMttotndkimtHi, 

^fci  alMtaiiMot  to  an  indictment  that  one  of  tiie  giand  Jozors  who  foond  11 

alien.    BlIU  food. 

Vol.  XXL— 84 
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INDICTMENT  for  keeping  open  a  tippling-hoiue  on  the  Sabbath 
day.  On  arraignment  he  pleaded  -that  one  of  the  grand  jnrors  who 
found  the  indictment  was  an  alien. 
On  demurrer  said  plea  was  stricken  out. 


r.  L.  Benmng,  M.  H.  Biandfard  and   O.  R.  SuaO^  for  plaintiff  In 
error. 

Peabodi^  ^  Brmmony  for  State. 

McCat,  J.  [After  deciding  an  unimportant  point]  We  think  the 
plea  that  one  of  the  grand  jurors  was  not  a  citizen  is  a  good  plea. 
Section  3916  of  the  Code  clearly  contemplates  that  a  grand  juryman 
must  be  a  citizen,  and  whilst  the  Constitution  does  not,  in  terms,  require 
it,  and  only  uses  the  word  ^  persons,"  yet  there  is  nothing  in  this  incon- 
sistent with  the  Code ;  and  this  has  long  been  the  law  of  this  State.  It 
was  also  the  conmion  law.  1  Chitty's  C.  L.  307 ;  5  Bacon's  Abr.  312;  1 
Bish.  Crim.  Law,  §  795  ;  3  Coke  Inst  34 ;  9  Tez.  65 ;  5  Port  (Ala.) 
484.  So,  too,  we  think  the  objection  may  be  taken  by  special  plea. 
There  are  some  authorities  seemingly  to  the  effect  that  the  challenge 
must  be  to  the  jury  before  bill  filed ;  but  it  seems  to  us  that  this  is  un- 
reasonable. How  is  a  defendant  to  know  that  this  secret  inquest  is  pro- 
ceeding to  find  a  bill  against  him  ?  Whatever  objections  there  may  be 
to  a  grand  juror  that  a  party  can  make,  ought  (and  this  has  always  been 
the  practice  in  this  State)  to  be  made  on  the  trial,  and  before  pleading 
to  the  merits,  and  such,  we  think,  was  the  practice  in  En^^and. 
1  Chitty's  C.  L.  307  ;  Bacon's  Abr.,  Juries  (a.)  727. 

AtdgmmU  revened  on  the  gnnmd  a$  tothe  aUem  grand  Jmjmam. 


Stkbv  t.  Stats. 

(68Ga.22a) 
GHfiUnaZ  loto  —  intent  —  mittuibe  ^>M. 

nie  keeper  of  a  bQUard  table  was  indicted  for  pennittliig  an  infud  to  plajMSaida 
theieon  without  the  oonsent  of  his  parent  or  goardiia.  Etld,  tiiat  If  deCendaal 
honestly  Mieved  from  the  ai^>eannoe  of  the  infant  and  from  Ms  aaswen  toqneslioM 
that  he  was  of  fall  age  there  oonld  be  nooonviction.    (5m  note,  p.  288.) 
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PROSECUTION  for  the  offense  of  allowing  a  minor— one  Talmadge 
—  to  playing  at  billiards  upon  defendant's  billiard  table  without  the 
eonsent  of  his  parent  or  guardian,  contrary  to  the  statute. 

The  evidence  made  out  a  prima  fade  case  for  the  State,  but  for  th^ 
defense  it  was  shown  that  Stem,  before  allowing  Talmadge  to  play  on 
his  table,  had  inqcured  as  to  his  age  and  had  been  informed  by  said  minor 
that  he  was  an  adult ;  that  he  appeared  to  be  over  twenty-one  years  of 
age,  and  that  he  was,  in  fact,  within  six  months  of  maturity  at  the  time 
that  he  indulged  in  the  aforesaid  game. 

The  County  Court  refused  to  consider  this  testimony,  holding  that  upon 
proof  of  the  playing  of  the  game  with  the  knowledge  of  the  defendant, 
of  the  minority  of  Talmadge,  and  of  the  absence  of  the  consent  of  his 
parent  or  guardian,  conviction  was  the  inevitable  result 

The  case  was  carried  by  certiorari  to  the  Superior  Court,  where  the 
judgment  of  the  County  Court  was  aflSrmed,  and  defendant  excepted. 

T.  W.  Bueker,  for  plaintiff  in  error. 

Emory  SpeeTj  Solicitor-General,  hj  W,  B.  Humuuy  for  the  State. 

MgCat,  J.  1.  We  agree  with  the  counsel  for  plaindff  in  error  that 
the  county  judge  did  not  take  a  proper  view  of  the  law  on  the  trial.  To 
make  a  crime,  there  must  be  the  union  of  act  and  intent,  or  there  must 
be  criminal  negligence.  It  is  not  conclusive  evidence  of  guilt  on  the  part 
of  the  defendant  that  he  permitted  this  young  man  to  play  at  his  table ; 
that  the  young  man  was,  in  fact,  a  minor,  and  that  the  parent  did  not 
not  consent.  These  facts,  it  is  true,  make  a  prima  facie  case,  and  if  they 
stood  alone,  the  guilt  of  the  defendant  would  be  manifest ;  but  evidently 
there  was  evidence  of  another  element  in  the  case,  which,  by  the  return 
of  the  county  judge,  is  shown  not  to  have  been  considered  by  him  in  ar* 
riving  at  his  conclusion.  There  was  evidence  going  to  show  that  the 
defendant  might  have  been  honestly  mistaken  as  to  the  age  of  the  young 
man.  It  is  dear  to  us  that  if  the  defendant,  after  due  diligence,  thought 
honestly  that  thb  young  man  was  not  a  minor,  he  is  not  guilty.  If  he 
did  so  think,  after  proper  inquiry,  the  element  of  intent  does  not  exist ; 
the  act  was  done  under  a  mistake  of  fact.  In  such  a  case,  there  is  no 
guilt  and  no  crime.  This  is  the  doctrine  of  all  the  books,  and  is,  besides, 
coDunon  sense  and  common  justice. 

2.  Nor  is  there  any  thing  in  the  nature  of  this  offense  which  alters  th« 
rule.  If  one  who  shoots  down  his  dearest  friend  by  mistake,  supposing 
him  to  be  a  dangerous  wild  beast  or  a  burglar,  is  not  guilty  of  any  crime, 
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surely  one  who  permits  a  minor  to  play  billiards  without  the  consent  of 
the  parent,  under  the  honest  belief  that  he  is  not  a  minor  but  of  full  age, 
is  not  guilty.  In  both  cases,  however,  to  excuse  the  guilt  there  must  be 
iio  want  of  proper  caution  on  the  part  of  the  accused.  He  must  have 
used  due  diligence,  according  to  the  circumstances  and  the  nature  of  the 
•case.  But  if  he  do  this,  and  the  evidence  show  that  after  such  caution 
he  is  still  honestly  mistaken,  he  is  not  guilty.  We  are  not  prepared  to 
say  that  the  evidence  here  is  eonehuive  of  an  honest  mistake.  We  do  not 
«ay  that  the  defendant  was  bound  to  have  inquired  of  the  {)arent.  That 
would  depend  on  his  accessibility,  and  on  the  strength  of  the  other  cir- 
•cumstances  indicating  full  age.  It  is  impossible  to  lay  down  any  genera] 
rule.  Each  case  must  depend  on  its  own  nature  and  circumstances.  From 
the  very  nature  of  this  offense  special  diligence  is  necessary.  Everybody 
knows  that  there  is  uncertainty  in  such  cases,  and  as  the  law  has  made 
the  age  of  any  billiard  player  important,  even  in  spite  of  this  liability  to 
mistake,  every  saloon  keeper  should  act  in  view  of  the  fact  that  he  is 
•dealing  with  an  uncertain  thing.  The  man  who  throws  a  heavy  weight 
from  the  top  of  a  building  is  bound  to  a  greater  caution  if  he  does  it  in  a 
•city  or  town,  and  into  a  street,  than  if  he  does  it  in  the  country,  and  into 
a  little  traveled  road.  As  wo  have  said,  we  do  not  think  this  evidence 
•establishes  conclusively  that  the  defendant  was  honestly  mistaken.  We 
incline  to  the  opinion  of  Judge  Rice  that  there  is  some  evidence  to  justify 
the  finding,  and  had  this  conviction  been-  by  the  verdict  of  a  jury  under  a 
legal  charge  as  to  the  law,  we  should  hesitate  to  disturb  it  But  the  rec- 
ord shows  the  county  judge  did  not  consider  the  question  of  intention  ; 
he  acted  on  the  idea,  that  as  the  proof  was  clear  of  minority,  the  law  had 
been  violated,  whatever  might  have  been  the  honest  opinion  of  the  de- 
fendant. He  held  him  to  be  bound  to  inquire  of  the  pareat — nay,  on  the 
i;eneral  rule  he  acted  on,  he,  perhaps,  would  have  found  him  guilty  if  he 
had  inquired  of  the  parent  —  had  the  parent^  either  by  mistake,  or  un* 
truthfully,  answered  that  the  son  was  of  age.  It  appears,  therefore,  that 
>on  the  trial  of  thb  case,  the  judge,  who  acted  as  judge  and  jury,  mistook 
the  law,  did  not  consider  the  evidence  going  to  show  an  honest  mistake, 
after  due  caution,  and  we  send  the  case  back  to  be  tried  again  under  a 
proper  view  of  the  law,  to  wit :  the  defendant  is  not  guilty,  if,  under  all 
the  circumstances,  he  honestly  thought  the  young  man  not  to  be  a  minor, 
•and  the  diligence  required  is  that  reasonable  diligence  which,  in  view  of 
the  nature  of  the  case,  a  good  citizen  and  prudent  man  would  use. 

Judgment  revened, 

NoTR.— See  Beg.  ▼.  PrinoR,  L.  B.,  8  C.  a  R.  lU  ;  &  C,  13  Moak's  Eng.  Sep.  885.  TIm 
^rinoner  was  indicted  and  convicted  under  a  Btatate  for  unlawfully  taking  an  anroarried 
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fbl  under  the  age  of  sizteen  oat  of  the  poooooflion  and  against  the  wfll  of  her  lather. 
It  waa  proved  that  the  priaooerdid  take  the  girl  and  that  ahe  was  under  sixteen ;  but 
that  he  6ona  Jlds  beliered  and  had  reasonable  ground  for  believing  that  she  was  cfvnt 
sbteen.  Astd,  tiiat  tiie  latter  fact  afforded  no  defense,  and  that  the  priaoner  was  rightly. 


Mahsb  t.  Stats. 

(a8Ga.4i&) 

Defendant  was  indicted  and  held  to  bail  in  a  superior  court  on  the  charge  of  keeping  op6» 
a  tii^dlng-honse  on  Sunday,  April  4, 191S.  Pending  the  indictment  he  was  proeeoote^ 
and  oonvictsd  in  an  inferior  court  for  the  same  offense,  charged  to  have  been  com- 
mitted June  8, 1878.  On  the  trial  of  the  hidlctment  he  pleaded  such  conviction,  and 
alleged  that  the  indictment  and  the  conviction  wera  for  one  and  the  same  offense. 
HMf  thatthe  plea  was  good. 

INDICTMENT  for  keeping  open  a  tippling-hoiue  on  the  Sabbath.  The^ 
indictment  was  fonnd  in  the  Superior  Court  of  Fulton  county  prior 
to  June,  1878,  and  charged  that  defendant  kept  open  a  tippling-house  oa 
the  4th  day  of  April  preceding.  Defendant  gave  bail.  Afterward  he 
waa  prosecated  and  conricted  in  the  city  court  of  Atlanta,  of  keeping 
open  such  house  on  the  8th  of  June,  1878.  Afterward  on  the  trial  ol 
said  indictment  he  pleaded  the  former  conviction  in  the  dtj  court  in  bar 
alleging  that  the  indictment  was  for  the  same  offense. 

BOfyer  ^  Brother^  for  plaintiff  in  error. 

John  T.  GUmiy  for  the  State. 

Tbiff^j  J.  On  the  hearing  of  the  demurrer  to  the  plea  of  former 
oouTiction,  it  was  admitted  by  the  solicitor-general  that  the  offense  with 
which  the  indictment  charged  the  defendant  was  the  same  act  and  of« 
fense  for  which  the  conviction  was  previously  had  in  the  dty  court.  It 
is  not  denied  that  the  city  court  had  jurisdiction  over  such  misdemeanors* 
But  the  State  claims  that  where  an  indictment  is  pending  in  the  Supe* 
rior  Court,  and  the  defendant  has  been  arrested  and  given  bond,  he  can* 
not,  if  afterward  prosecuted  and  tried  in  the  city  court  for  the  same  of* 
fense  —  the  same  act — plead  the  judgment  of  the  latter  court  in  bar 
to  the  indictment  in  the  Superior  Court  The  grounds  relied  on  in  sup* 
port  of  this  position  are,  that  when  there  b  an  indictment  in  a  Superior 
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Coorty  under  which  the  accused  has  heen  arrested,  an  inferior  court  has 
no  jurisdiction  to  prosecute  and  try  the  defendant  for  the  same  offense, 
and  that  if  jurisdiction  existed,  it  is  the  duty  of  the  defendant  to  plead 
the  former  indictment  in  har  of  the  proceedings  in  the  inferior  court, 
and  a  failure  so  to  do  is  a  fraud  which  disables  him  from  pleading  the 
judgment  of  the  latter  court  to  the  indictment.  If  this  position  be  true, 
what  would  have  been  the  situation  of  the  plaintiff  in  error  ?  He  was 
indicted  in  the  Superior  Court  for  keeping  open  a  tippling-house  on  the 
4th  of  April,  1873,  the  same  being  the  Sabbath.  He  was  prosecuted  in 
the  city  court  for  committiug  the  same  offense,  on  the  8th  day  of  June, 
1873  No  one  can  doubt  that  he  could  have  committed  the  same  offense 
on  the  two  days  charged,  and  that  he  could  have  been  indicted  and  con- 
victed of  each.  Had  he  been  tried  and  convicted  or  acquitted,  at  the  term 
of  the  Superior  Court  at  which  the  indictment  was  found,  he  could  not 
have  pleaded  the  judgment  against  the  accusation  in  the  city  court,  un- 
less he  would  go  further,  and  show  that  the  prosecution  in  the  city  court 
was  for  the  identical  act  for  which  he  had  been  tried  in  the  Superior 
Court.  The  record  would  have  been  of  no  avail,  unless  supplemented 
by  other  proof.  So  if  he  had  pleaded  in  the  city  court  the  pendency  of 
the  indictment  in  the  Superior  Court,  the  record  would  not  have  support- 
ed a  plea  that  it  was  for  one  and  the  same  offense.  One  would  have 
beeu  for  an  offense  alleged  to  have  been  committed  on  the  4th  of  April, 
and  the  other  for  the  same  offense  (same  in  character),  but  committed 
on  the  8th  of  June.  The  first  indictment  was  found  In  April,  the  latter 
prosecution  instituted  in  August.  So  the  record  would  not  have  availed 
him.  Will  it  be  said  that  he  still  should  have  pleaded  the  indictment  to 
the  accusation  in  the  city  court,  so  as  to  have  been  ready  to  sustain  an 
objection  at  the  trial  iu  the  city  court,  to  any  testimony  going  back  to 
the  period  mentioned  in  that  indictment,  to  wit :  the  4th  of  May  ?  The 
State  was  not  bound  to  prove  the  day  alleged  in  the  indictment.  It 
could  prove  that  the  offense  was  committed  on  any  day  prior  to  the  find- 
ing of  the  bill,  even  since  the  day  stated  therein.  The  only  limitation 
on  its  right  in  this  respect  is,  that  the  proof  must  be  of  a  day  within  the 
time  prescribed  by  the  statute  of  limitations.  Gook  v.  The  StaU^  11  Ga. 
53 ;  Wingard  Sf  Ham  v.  The  Skate,  13  id.  396 ;  McBryde  v.  The  State, 
34  id.  202. 

So,  then,  the  prosecutor  in  the  Superior  Court  could  have  proven  a 
day  subsequent  to  the  time  mentioned  in  the  bill  of  indictment,  and  if  a 
defendant  in  the  situation  of  this  one,  prosecuted  in  two  comts  for  of- 
fenses, though  similar  in  name,  yet  charged  in  the  respective  proceedings 
•gainst  him  as  two  different  acts,  two  different  violations  of  the  sani6law« 
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oommitted  on  two  different  days,  is  l)oand  on  the  trial  of  the  last  charge 
brought  against  him,  to  meet  all  these  varions  rights  and  powers  of  the 
prosecotion,  it  woold  often  cast  an  onus  npon  him  which  would  work  a 
practical  denial  of  his  great  constitutional  right  not  to  be  put  in  jeopardy 
of  life  or  liberty  more  than  once  for  the  same  offense.  If  the  two  records 
or  prosecutions  showed  on  their  face  the  identity  of  the  offenses,  the 
criminal  acts,  the  practical  hardship  would  not  be  so  great  upon  a  defend- 
ant But  we  do  not  think  that  under  the  facts  of  this  case  plaintiff 
in  error  should  haye  been  denied  his  plea ;  and  if  he  had  been  conyicted 
and  punished  for  the  same  misdemeanor  in  the  city  court,  for  which 
the  State  claimed  the  power  to  conyict  him  again,  his  defense 'should 
haye  been  allowed. 

Outside  of  the.  special  facts  stated,  as  shown  by  the  two  proceedings, 
and  the  reasons  thus  far  ^yen  for  the  decision  we  make  in  this  case,  and 
speaking  for  myself,  I  am  not  prepared  to  sustain  either  of  the  grounds 
upon  which  it  is  claimed  that  the  demurrer  to  the  plea  should  haye  been 
allowed.  The  dty  court  had  jurisdiction  conferred  by  law  to  try  this 
misdemeanor  ;  so  did  the  Superior  Court.  I  can  find  no  authority  for 
the  position  that  because  an  indictment  has  been  instituted  in  one  court 
which  had  jurisdiction  oyer  the  offense,  therefore  any  judgment  of  an 
other  court  with  like  jurisdiction,  rendered  in  a  prosecution  commenced 
afterward  for  the  same  offense,  wcu  void.  Perhaps  the  case  of  BurdetU 
y.  The  State,  9  Tex.  43,  is  one  decision  to  that  effect.  The  judgment  is 
put  upon  the  principle  that  where  there  are  two  courts  with  concurrent 
jurisdiction,  the  one  fir9t  exercising  it  acquires  control  of  the  case  to  the  ex- 
clusion of  the  other.  This  is  true  to  a  certain  extent ;  for  a  party,  if  sued 
in  two  actions  for  the  same  cause,  at  different  terms  or  in  different  courts 
haying  jurisdiction,  may  plead  the  pendency  of  the  first  in  defense  of  the 
second.  Code,  §  2894.  But  it  will  hardly  be  claimed  that  if  a  defend- 
ant were  to  fail  so  to  plead,  and  judgment  be  taken  against  him  in  the 
second  suit  and  is  satis  6ed,  he  would  be  barred  from  pleading  that  fact 
to  the  first  suit,  if  still  pending.  Such  a  failure  on  the  part  of  a  defend- 
ant does  not  giye  a  plaintiff  the  right  to  two  judgments  and  a  payment  of 
both.  The  principle  was  not  intended  to  and  does  not  oust  the  court  in 
the  second  suit  of  jurisdiction,  but  its  object  and  effect  is  to  protect  a  party 
from  two  suits  at  the  same  time  for  the  same  cause  of  action.  It  is  his 
duty  not  to  let  both  judgments  go  against  him.  But  if  the  plaintiff  does, 
in  fact,  get  a  judgment  in  either,  or  a  settlement  and  satisfaction  of  either 
and  the  other  is  pending,  that  fact  may  be  pleaded  against  it.  He  can- 
not say  his  own  proceedings,  in  which  he  has  obtained  satisfaction,  are 
yoid.  and  therefore  claim  to  be  paid  a^n.     So  a  party  accosed  of  a 
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crime,  if  indicted  for  it  in  two  courts  having  joriadiction  oyer  the  offense, 
may  plead  the  pendency  of  the  first  against  the  second,  not  to  show  that 
the  court  in  which  the  second  is  pending  has  no  jurisdiction,  but  to  give 
that  court  a  reason  why  it  should  not  exercise  the  jurisdiction  over  the 
offense,  which,  by  law,  it  has.  But  if  no  such  plea  be  filed,  and  the  ao- 
cosed  is  tried  and  judgment  rendered,  it  is  not  Yoid,  as  is  the  judgment  of 
a  court  having  no  jurisdiction.  If  the  defendant  is  convicted  and  suffers 
the  penalty,  he  can  assert  his  right  not  to  be  punished  twice  for  the  same 
offense. 

The  head-note  in  the  case  of  Mze  v.  7%e  SUOe,  49  Ga.  375,  is  '<  the 
plea  of  outre/ait  convict  to  an  indictment  for  a  misdemeanor  in  the  Snpe> 
rior  Court,  may  be  sustained  by  proof  of  such  former  conviction  before 
an  inferior  court  having  jurisdiction  of  the  offense,  unless  it  appear  that 
such  indictment  was  found  prior  to  the  prosecution  in  Uie  inferior  courts 
and  that  the  defendant  had  been  arrested  under  it."  The  qualification 
in  the  last  clause  does  imply  that  if  the  indictment  be  first  found,  and  the 
defendant  has  been  arrested,  the  plea  would  not  be  sustained,  and  doubt- 
less was  so  construed  in  making  an  application  of  it  to  this  case.  But 
speaking  again  for  myself,  I  am  inclined  to  the  opinion  that  the  principle 
announced  would  be  good  without  the  qualification.  The  facts  of  the 
case  in  which  that  decision  was  made  sustain  the  judgment  without  re* 
quiring  the  addition  of  the  proviso,  for  the  record  did  not  show  that  there 
had  been  any  arrest. 

But,  really,  can  the  matter  of  arresting  or  not  arresting  the  defendant 
affect  the  question  of  jurisdiction  ?  That  is  the  point  now  being  con- 
sidered. The  Superior  Court  has  jurisdiction,  as  full  and  complete  over 
the  offense  without  an  arrest,  as  well  as  where  there  is  an  arrest.  The 
finding  of  an  indictment  is  a  commencement  of  a  prosecution,  an  asser- 
tion of  jurisdiction,  as  much  so  as  if  an  arrest  follows.  And  if  the  prin- 
ciple that  the  first  of  two  courts,  having  concurrent  jurisdiction,  which 
exercises  it,  acquires  control  of  the  case  to  the  exclusion  of  the  other, 
means  that  the  other  court  is  thereby  ousted  of  aU  jurisdiction,  and  its 
proceeding  would  be  a  nullity,  then  the  same  principle  would  apply  in 
cases,  whether  there  be  an  arrest  or  not,  and  the  Texas  decision  is  the 
rule  in  all  cases  of  two  prosecutions  in  two  different  courts.  But  the 
judgment  in  ARze  v.  The  State  is  in  confiict  with  that  conclusion,  and  so 
are  the  two  cases  referred  to  in  that  decision  from  North  Carolina.  2 
Dev.  &  B.  159 ;  Busbee.  209.  See  1  Bish.  Crim.  Law,  §  679,  with  notes 
and  authorities  cited.  I  know  of  no  case  going  as  far  as  the  one  in  the 
Texas  Reports. 

\s  to  the  other  ground  taken  in  the  argument,  that  the  Tulare  of  d^ 
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endant  to  plead  the  pendency  of  the  indictment  was  a  fraud,  no  aathor- 
ity  was  read  going  to  that  extent.  The  cases  in  1  N.  H.  257;  11 
Hunph.  599 ;  1  Swan,  84,  and  others,  were  all  cases  in  which  it  was 
held  that  the  defendant  had  by  fraud  and  ooUnsion  procured  the  pro$eeU' 
ti<m  to  he  instituted  against  him,  which  he  afterward  pleaded  and  relied 
on.  In  fact,  it  is  sidd  in  some  of  those  cases  that  the  defendant  had 
managed  such  prosecution  himself^  and  that  what  he  had  thus  procured  by 
fraud  he  could  not  avail  himself  of  by  way  of  defense.  But  even  in  the 
case  of  The  State  v.  Little,  1  N.  H.  257,  where  it  was  held  that  the  facU 
showed  the  defendant  did  conduct  the  prosecution  against  himself,  and 
consequently  could  not  plead  the  judgment  therein,  Woodbubt,  J., 
said :  ''  But  when  prosecutions  before  the  higher  courts  are  nuuiaged  by 
the  attorney-general,  the  solicitor,  or  counsel  appointed  by  the  judges, 
and  before  single  magistrates,  by  similar  counsel,  or  by  the  party  ag- 
grieyed,  or  by  disinterested  individuals,  such  prosecutions  can  never,  per- 
haps, be  considered  fraudulent,  for  such  persons  would  be  presumed  to 
act  with  proper  views,  and  when  not  express,  might  be  deemed  implied 
agents  for  the  State. 

One  reiAark  suggested  by  this  extract :  The  solicitor-general  of  the 
Superior  Court  of  Fulton  coun^  is,  by  law,  the  solicitor-general  of  the 
dty  court  It  is  true,  in  his  absence  there  may  be  a  solidtor^gen^ 
ral  pro  tern,  appointed  by  the  court.  This  was  done  in  this  case.  The 
State — the  prosecutor — was  represented  in  the  city  court  by  counsel  ap- 
pointed by  the  judge  of  that  court  No  act  of  fraud  on  the  part  of  any 
one  has  been  suggested.  There  was  all  the  machinery  of  law — a  judge, 
solicitor-general  and  jury.  The  power  in  the  city  court  to  pnnidi  the 
accused  was  ample.  He  was  punished  by  a  fine  of  $150.  In  de&ult  of 
its  payment,  he  was  adjudged  to  do  public  work  for  six  months.  He 
ought  not  to  be  punished  again,  and  cannot  be,  unless  a  rule  of  law,  which 
does  not  mean  what  is  claimed  for  it,  overrides  one  of  the  most  valnabto 
eooftitiitional  rights  which  the  citisen  has. 


HiGBTOWKB  ▼•  SlATOV. 

(MGa.106.) 

Iks  salaiy  of  a  teadier  employed  fai  a  pablle  school  and  paid  l^  tiie  dty  is  notettadi* 
atte  l^  trustee  prooesB  while  in  tiie  hands  of  the  ettyoAdsls  whose  duty  ttis  to  psj  !t 
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npHB  opinion  Btotes  the  case. 

Biini  if  Johntcn^  for  plaintifEs  in  error. 

IhmnaUif  ^  Johmon^  Speer  ^  SUwart  and  P^eplu  ^  HmM^  for  d^^ 

fondants. 

Warnbb,  C.  J.  The  plain tiflh  sned  ont  a  summons  of  gamishmenti 
directed  to  Mangham,  secretary  and  treasurer  of  the  board  of  education 
of  public  schools  in  the  city  of  Grifi&n,  requiring  him  to  appear  at  court 
and  answer  what  he  was  indebted  to  Slaton,  the  plaintiffs'  judgment 
debtor,  or  what  property  or  effects  he  had  in  his  hands  belonging  to  him. 
On  the  hearing  of  the  case  in  the  Superior  Court,  the  following  facts  were 
shown,  as  disclosed  by  the  record.  That  Mangham,  the  garnishee,  was 
secretary  and  treasurer  of  the  board  of  education  of  the  public  schools  in 
the  city  of  Griffin,  and  in  such  official  capacity  he  was  indebted  to  Slaton, 
the  defendant,  the  sum  of  $162.25,  subject  to  reduction  on  final  settie- 
ment,  the  same  being  $87.25,  balance  of  salary  for  month  of  May,  and 
$125.50  for  month  of  June ;  that  Slaton  was  employed  by  said  board  of 
education  as  principal  teacher  in  the  '^  Sam.  Baily  Male  Institute,"  for 
the  scholastic  year  of  ten  months,  in  1874,  at  a  salary  of  $125  per  month, 
payable,  by  contract,  at  the  end  of  each  month ;  that  the  board  had  no 
right  to  discharge  him  except  for  cause;  that  Slaton  had  performed  his 
service  for  the  first  term  of  the  school  for  the  year  1874,  and  the  amount 
in  the  garnishee's  hands  admitted  to  be  due  was  for  service  already  per* 
formed.  Upon  this  statement  of  facts  the  court  decided  that  the  salary 
of  the  defendant,  Slaton,  was  not  subject  to  the  process  of  garnishment. 
Whereupon  the  plaintiffs  excepted.  By  the  d554th  section  of  the  Code, 
it  is  declared  that  all  journeymen,  mechanics,  and  day  laborers,  shall  be 
exempt  from  the  process  and  liabilities  of  garnishment  on  their  daily, 
weekly,  or  monthly  wages,  whether  in  the  hands  of  their  employers  or 
others ;  provided,  that  the  wages  of  no  person  in  the  employment  of  an- 
other shall  be  exempt  from  the  process  of  garnishment  when  the  con- 
sideration of  the  debt  is  for  provisions  for  the  use  of  the  employee  or  his 
family,  or  when  the  consideration  of  said  debt  is  for  the  board  of  himself 
or  family.  In  giving  a  construction  to  thu  statute,  in  the  case  of  Obroisr 
V.  M<Uhew9^  25  Ga.  571,  this  court  held  that  the  wages  of  an  overseer 
employed  for  the  year,  at  a  fixed  salary,  which  was  to  be  paid  daily 
or  weekly,  was  exempt  from  the  process  of  garnishment.  It  is  difficult 
o  say  that  a  teacher  in  a  private  or  public  school,  who  faithfully  per- 
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form  his  or  her  duty,  ib  not  as  much  a  day  laborer,  within  the  meaning 
of  the  statute,  as  an  overseer.  But  we  do  not  put  our  judgment  in  this 
case  on  that  ground  alone.  The  defendant,  Slaton,  was  employed  as  a 
teacher  in  a  public  school,  by  the  board  of  education  of  the  dty  of  Grifiuiy 
ereated  by  an  act  of  the  general  assembly  for  the  purpose  of  educating 
(he  children  of  that  city,  which  board  of  education  had  authority  to  em- 
ploy teachers,  receive  its  pro  rata  share  of  the  public  school  fund  of  the 
State,  as  well  as  such  sums  as  might  be  raised  by  taxation,  and  to  expend 
the  same  in  establishing  and  maintaining  public  schools  in  said  city.  The 
defendant,  Slaton,  was  employed  by  the  board  of  education  as  a  teacher, 
to  promote  the  public  interest,  as  contemplated  by  the  act  of  the  general 
assembly  of  the  State,  at  a  salary  which  was,  by  the  contract,  to  be  paid 
at  the  end  of  each  month.  Teachers  in  the  public  schools  of  the  State, 
as  a  general  thing,  belong  to  that  class  of  persons  who  are  dependent  on 
their  earnings  in  that  capacity  for  the  s^port  of  themselves  and  families. 
There  is  no  class  of  persons  in  the  State  whose  services  are  more  im- 
portant to  the  welfare  of  the  people  thereof,  than  the  industrious,  com- 
petent teachers  of  the  children  of  the  country.  But  if  their  wages,  on 
which  they  and  their  families  are  dependent  for  support,  is  liable  to  pro- 
cess of  garnishment,  the  public  will  be  deprived  of  their  services,  be- 
cause they  cannot  afford  to  engage  in  a  business  which  must  necessarily, 
if  they  perform  their  duty,  occupy  their  whole  time,  and  they  cannot 
labor  in  their  vocation,  without  meat  and  bread  and  wherewithal  to  be 
clothed.  The  children  of  the  State  cannot  be  educated  without  compe- 
tent teachers,  and  competent  teachers  cannot  be  obtained,  if  they  are  to 
be  deprived  of  their  wages  for  the  support  of  themselves  and  familiesy 
by  process  of  garnishment.  Besides,  if  a  judgment  was  rendered  against 
the  garnishee  in  this  case,  upon  what  property  could  it  be  enforced  ?  The 
garnishee  is  the  secretary  and  treasurer  of  the  board  of  education,  and 
would  not  be  liable  in  his  individual  capacity.  The  public  funds  in  his 
hands  could  not  be  seized,  as  it  would  be  as  much  against  public  policy 
to  do  so,  as  to  garnishee  a  municipal  corporation  for  the  salaries  of  its 
officers,  which  this  court  has  held  cannot  be  done.  We  therefore  affirm 
the  judgment  of  the  court  that  the  salary  of  the  defendant,  Slaton,  was 
not  subject  to  the  process  of  garnishment,  on  the  ground  of  public  policy, 
he  being  a  teacher  in  a  public  school  institution  of  the  State  recognised 
by  the  general  assembly  as  such. 
Let  the  judgment  of  the  court  below  be  sffinned. 
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MoLbllak,  plaintiff  in  errory  t.  Touho. 

(MGa.86ft) 

▲  mmilelpal  ocnpoiation  is  not  liable  to  be  gamished  lor  the  Balazlee  of  lli  oAcm,  aad 
tliie  is  true  even  if  tiie  debt  claimed  to  be  doe  from  the  oflKoer  is  for  proviiiane  lot 
himselX  and  fimaily. 

MoL£LLAN  reoovered  a  judgment  against  Young  on  an  account  for 
provisions  furnished  to  him  and  his  family.  Process  of  gamisli- 
ment  was  served  on  the  Mayor  and  City  Council  of  Marietta.  The  de- 
fendant was  an  officer  of  said  garnishee,  being  the  marshal  of  the  dtj- 
of  Marietta,  receiving  a  salary  of  more  than  $500  per  annum,  payable 
monthly.     The  garnishee  was  indebted  to  him  as  such  officer. 

The  case  was  submitted  to  the  court  without  the  intervention  of  a  jury* 
The  garnishment  was  dismissed  on  the  ground  that  the  salary  of  an  oA* 
cer  of  a  municipal  corporation  could  not  be  reached  by  such  procaM.  Ta 
this  ruling  the  plaintiff  excepted. 

W.  T.  ^  W.  J.  Wttm,  for  plaintiff  in  error. 

a  (X  Winn  and  a  2>.  PhiUtpSy  for  defendants. 

MoCat,  J.  In  the  case  of  Bok  v.  Bxperieneej  26  Ga.  lid,  this  oourl 
decided  that  municipal  corporations  were  not  subject  to  garnishment  for 
the  salaries  of  their  officers.  So  in  37  Ga.  240,  it  was  held  that  the 
Western  and  Atlantic  Railroad  was  not  subject  to  be  garnished  for  the 
salaries  of  its  officers.  Both  of  these  cases  go  upon  the  idea  of  puhlio 
policy.  In  both  cases  the  officer  was  a  public  servant,  selected  to  do  a 
public  duty,  and  that  the  public  ought  not  to  be  thwarted-  or  interfered 
with  by  contests  with  individuals  as  to  the  services  of  its  officers.  Hie 
exemption  is  not  for  the  benefit  of  the  officer,  but  because  the  public  is 
not  to  be  harassed  and  inconvenienced  by  petty  suits  in  the  shape  of 
garnishments,  and  the  efficiency  of  its  servants  interfered  with  by  any 
uncertainty  whether  when  the  salary  is  due  it  will  be  paid.  The  act  of 
1850  recognizes  this  principle  in  that  whilst  it  authorises  gamishmenia 
against  corporations  generally  when  the  salary  exceeds  a  certain  amount, 
it  expressly  exempts  municipal  corporations.  But  this  exemption  was 
doubless  inserted  simply  to  prevent  misconception  arising  from  the  gen* 
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•ral  use  of  the  word  '<  corporation  "  in  the  body  of  the  act  The  decis* 
ion  in  26  6a.  and  in  87  id.,  on  the  subject  of  Uie  exemption  of  munici- 
pal corporationa  from  garnishment  for  the  sahuries  of  its  officers,  on 
principle,  is  sustained  by  the  authorities  in  other  States,  Such  is  the 
role  in  Pennsylrania.  Brie  y.  Kne^y  29  Penn.  St  173.  In  Minnesota, 
4  Minn.  184.  In  Vermont,  6  Vt  121.  In  Wisconsin,  15  Wis.  193. 
In  Massachusetts,  13  Grey,  200.  In  Missouri,  11  Mo.  59 ;  23  id.  239. 
In  Connecticut,  11  Conn.  123.  In  Alabama,  33  Ala.  69.  In  Maryland, 
8  Md.  95.  Nor  is  there  any  thing  in  the  act  of  1872  which  eyen  sug- 
gests an  intent  to  alter  this  rule.  The  act  eyidently  contemplates  per- 
sons who  haye  vages  due  them  and  whose  wages  were  exempt  from  gar- 
nishment unde*  preyioufc  acts.  The  salary  of  a  public  officer  is,  in  no 
fair  sense  of  the  word,  wages.  Such  salaries  were  not  exempt  under 
acts  exempting  '^  wages."  They  were  not,  in  the  technical  sense 
exempt  at  all,  Dnt  for  the  conyenience  and  protection  of  the  public,  the 
corporation  was  not  liable  to  garnishment  for  the  salaries  of  its  offi- 
cers. The  pro^^ect  on  was  not  to  the  officer  but  to  the  public,  and  was 
intended  to  preyent  confusion  and  petty  litigation,  and  to  secure  to  the 
public  the  fa'thfui  and  diligent  performance  of  official  duties  by  its  offi- 
cers. Besides,  it  would  be  giying  a  yery  broad  and  unusual  meaning  to 
the  word  "  wages,"  as  used  in  the  act  of  1872,  to  include  in  that  term  the 
salary  of  a  public  officer  fixed  by  law.  Not  one  person  in  ten  would 
anderstand,  by  the  word  '^  wages,"  the  salary  of  a  public  officer.  We  are 
not  prepared,  therefore,  to  say  that  it  was  the  intent  of  the  legislature, 
by  the  act  of  1872,  to  make  the  salary  of  a  public  officer  liable  to  gar- 
nishment in  :ase  the  plaintifTs  debt  be  for  proyisions.  To  do  so  we 
must  hold  tbat  a  well-settled  rule  of  law  has  been  altered  by  the  legis- 
lature, although  there  are  no  words  in  the  act  to  indicate  such  an  intent, 
and  although  the  original  rule  and  the  act  of  1872  may  both  stand  to- 
gether. The  corporation  would  not  be  liable  to  garnishment,  as  decided 
in  the  cases  we  haye  quoted,  though  there  were  no  such  exemptions  as 
proyided  in  section  3554  of  the  Cod^;  and  if  this  new  liability  is  consist- 
ent with  the  absence  of  any  exemptions,  surely  it  is  consistent  with  the 
act  of  1878. 

Judffmenit  affirmed. 
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Bo88|  plaintiff  in  error,  y.  Stats. 

(85Ga.l98.) 

Jurudietum  —  of  i^ffenBei  againai  law$  of  UnUod  Statm 

A  8tete  oooxt  hat  no  Jnrtodlctloii  of  tlio  ofleoM  of  pesjoxy  commitled  bofove  a  UnlM 
States  oommiaaloiier  dmliig  the  faiYertlgetiop  of  a  ohaxge  of  Yiolatlngtbe  lawa  of  tbe 
United  States. 

TNDICTMENT  for  perjorj.    The  opinion  states  Uie  case. 
H.  Sf  L  L.  Fidder  and  L.  S.  CTuukduj  for  plaintiff  in  error. 
James  T,  lUweUen,  Solidtor-Qeneral,  by  A.  Rood^  for  State. 

Warner,  C.  J.  The  defendant  was  indicted  for  the  offense  of  ^  per- 
jury "  in  the  Superior  Court  of  Randolph  county,  and  on  the  trial  there- 
ifor,  the  jury  found  him  guilty.  When  the  cYidence  on  the  part  of  the 
State  was  closed  on  the  trial,  the  counsel  for  the  defendant  made  a  mo- 
tion to  quash  the  indictment  and  proceedings,  and  to  discharge  the  de^ 
f endant,  on  the  ground  that  the  alleged  &dse  oath  was  taken  before  a 
United  States  commissioner  in  the  iuYCstigation  before  him  of  an  alleged 
Yiolation  of  a  penal  law  of  the  United  States,  punishable  by  the  courts 
of  the  United  States,  and  that  the  Superior  Court  of  Randolph  county 
had  no  jurisdiction  to  try  said  case,  which  motion  the  court  OYerruled, 
and  the  defendant  excepted. 

It  appears  from  the  cYidence  in  the  record,  that  the  oath  of  the  de- 
fendant on  which  the  perjury  was  assigned,  was  taken  before  a  United 
States  commissioner  on  the  investigation  of  a  charge  preferred  before 
bim  for  a  Yiolation  of  the  enforcement  act  of  Congress  by  one  Kenney, 
aud  the  question  is  whether  the  State  court  had  eoncurreni  jurisdicticn 
with  the  Federal  courts  for  the  trial  of  the  alleged  offense,  or  whether 
the  Federal  courts  had  the  excludve  jurisdiction  for  the  trial  thereoL  The 
offense  charged  in  the  indictment  is  an  offense  against  the  public  justice  ' 
of  the  United  States  —  and  whatever  may  have  been  the  conflicting  de- 
cisions in  the  several  courts  of  the  United  States  in  regard  to  the  con- 
.  uri'ent  jurisdiction  of  the  State  courts  in  similar  oases,  prior  to  the 
ftdoption  of  the  Revised  Code  of  the  statutes  of  the  United  States  on 
the  20th  of  June,  1874,  there  is  now  no  longer  any  room  for  doubt  or 
discussion  in  relation  to  that  question.     By  section  5392  of  the  Re- 
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Tised  Statutes  of  the  United  States,  it  is  declared  that  every  person  who, 
haying  taken  an  oath  before  a  competent  tribonal,  officer,  or  person,  in 
any  case  in  which  a  law  of  the  United  States  authorizes  an  oath  to  be 
administered,  that  he  will  testify  truly,  etc.,  willfully  and  contrary  to 
such  oath,  states  any  material  matter  which  he  does  believe  to  be  true, 
is  guilty  of  perjury,  and  shall  be  punished,  etc.,  and  shall  moreover  there- 
after be  incapable  of  giving*  testimony  in  any  court  of  the  United  States 
01  til  such  time  as  the  judgment  against  him  is  reversed.  By  the  629th 
section  it  is  declared,  tiiat  the  Circuit  Court  of  the  United  States  shall 
have  exchuive  cognisance  of  all  crimes  and  offenses  cognisable  under 
the  authority  of  the  United  States,  except  where  it  is  or  may  be  other- 
wise provided  by  law,  and  concurrent  jurisdiction  with  the  District  Courts 
of  crimes  and  offenses  cognisable  therein.  By  the  711th  section  it  is 
declared  that  the  jurisdiction  vested  in  the  courts  of  the  United  States 
of  all  crimes  and  offenses  cognizable  under  the  authority  of  the  United 
States,  shall  be  exehmve  of  the  courts  of  the  several  States.  When  a 
crime  is  committed  against  the  public  justice  of  the  United  States,  the  party 
charged  therewith  is  to  be  indicted  and  prosecuted  therefor  in  the  courts 
of  the  United  States,  and  not  in  the  courts  of  the  State.  When  a  crime 
is  committed  against  the  public  justice  of  this  State,  the  party  charged 
therewith  should  be  indicted  and  prosecuted  in  the  courts  of  this  State, 
and  not  in  the  courts  of  the  United  States.  In  our  judgment,  the 
offense  charged  in  the  indictment  contained  in  the  record  was  an  offense 
against  the  public  justice  of  the  United  States,  and  not  an  offense  against 
the  public  justice  of  this  State,  and  therefore  the  Superior  Court  of 
Randolph  county  had  no  jurisdiction  to  try  it,  and  the  court  erred  in 
not  sustaining  the  defendant's  motion  to  quash  the  indictment  and  pro- 
ceedings had  thereon,  and  to  discharge  the  defendant  therefrom. 
Let  the  judgment  of  the  court  below  be  reversed. 


HsDnsMAN  V.  Nbwmav. 

(85Ga.28S.) 
Fraua^aeUonforpHoe  of  good»  9old  to  dtfrmtd  eniUon, 


bi  an  aotfso  for  the  iirioe  of  goods  ■old  and  delivered,  the  defense  mm  inteniosed  tiiss 
the  nle  was  for  the  pnipose  of  defnuiding  pUtintUTs  oeditois.  HUd,  that  the  d»* 
fense  being  made  oat,  the  plaintiff  ooald  not  recover. 
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4  CnON  on  an  aoooont  for  goodi  sold.     The  opinionatatea  the 


4r  Pop^  for  plaintiff  in  error. 
Strwur  3f  SmiA^  for  defendant. 

JAOK8ON9  J.  ThiB  smt  was  brought  on  an  open  aoooont.  mie  ao- 
ooont was  proved  to  be  correct  The  defenae  was  that  the  goods  were 
•old  to  defendant  to  defraud  creditors,  and  the  single  question  sub- 
mitted to  us  is,  whether  such  an  amount  can  be  collected.  The  court 
charged  the  jury  that  *'  if  plaintiff  sold  the  goods  to  defendant  with  a 
yiew  to  defraud  his,  plaintiff's,  creditors,  then  the  law  will  not  aid  him  to 
collect  his  debt,  but  will  leave  him,  plaintiff,  where  it  finds  him."  The 
sole  question  is,  does  this  chaige  give  the  law  of  the  case  correctly  ? 

This  general  question  first  came  before  this  court  in  the  case  of  Howell 
V.  Fountain^  8  EeUey,  176,  and  was  most  elaborately  argued  and  dedded 
by  Judge  Nisbbt.  Numerous  authorities  are  dted  to  sustain  the  con- 
clusions to  which  the  court  comes,  and  that  conclusion  is  embodied  in 
these  words :  **  Courts  of  justice  will  not  lend  their  aid  to  enforce  an  ille- 
gal or  immoral  contract ;  if  it  be  executed  they  will  not  disturb  it,  bot 
leave  the  parties  where  they  find  them.  No  action  can  be  maintained 
upon  an  immoral  or  illegal  tran^u^tion,  when  the  transaction  was  not 
subsequent  or  collateral,  but  directly  connected  with  the  unlawful  act" 

The  question  again  arose  in  the  case  of  Peacock  v.  TVrry,  in  9  6a.  181, 
and  in  the  case  of  OouUy,  Jacksonj  9  Ga.  151,  where,  in  equity,  the  same 
principle  is  substantially  announced.  Again,  in  19  Ga.  290,  in  the  case 
of  Oroeby  v.  JhGraffenrcidj  it  was  held  that,  where  A,  to  defraud 
his  creditors,  transfers  his  property  to  B  and  dies ;  his  administrator  files 
a  bill  agunst  B  to  get  possession  of  his  property,  that  he  may  with  it  pay 
creditors,  there  is  no  equity  in  the  bill,  that  is,  the  law  will  leave  the 
parties  where  it  finds  them.  It  is  true,  there  are  seme  remarks  of 
Judge  Bennino,  in  delivering  the  opinion,  which  seem  to  sustain  the 
views  of  the  plaintiff  in  error  here  ;  but  they  are  not  in  confiict,  we  think, 
with  the  idea  that  the  courts  will  remain  passive,  and  will  not  interfere  to 
aid  either  party  to  such  a  transaction.  So  in  20  Ga.  600,  there  are  some 
words  of  Chief  Justice  Lompkin  to  the  effect  that  a  contract  is  good  be- 
tween the  parties  themselves,  though  bad  as  to  creditors  defrauded.  But 
we  nowhere  find  a  case  where  the  courts  wOl  aid  one  party  to  such  a  con- 
tract to  enforce  it  against  the  other.  The  prindple  laid  down  by  Judge 
N18BET  in  8  KeUey  has  never  been  overruled.  This  contract  was  01^ 
gal  certainly  as  to  the  ereditors  defrauded,  and  grossly  immoral  as  be- 
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tween  the  parties  to  it,  and  coorts  of  jaslioe  will  not  tonoh  it  at  all,  bat 
leat«  the  parties  just  where  they  find  them.  See  1  Fairf.  71 ;  20  Wend. 
24;  4  Hill,  42«^  10  Terg.  228;  1  Mees.  &  W.  159, 166 ;  1  Am.  Lead. 
Cm  4S 


NoLAH  Y.  Stats. 

(66  Ga.  68L) 

I^MHi  tiie  trial  of  an  indiotiiiant  for  moxder,  aTudict  of  gofltywasnoelTedaiid  the  jniy 
dinhaiged,  in  the  absence  of  the  piieoner,  who  was  confined  in  ]alL  The  verdict  wae 
forrach  iiregQlarity  set  aside  on  defendant's  motion,  and  the  defendant  was  again 
anaigned  for  trial  apon  the  same  indictment  Eald^  that  he  had  been  once  in  jeop- 
aidj  and  conld  not  be  tried  again  for  the  same  offense. 

INDICTMENT  for  murder.  Upon  the'  trial  evidence  was  sabmittecl 
to  a  jorj  regularly  impaneled,  argument  had,  and  a  charge  delivered 
by  the  court  Subsequently,  while  the  defendant  was  confined  in 
jail,  in  the  absence  of  his  counsel,  and  without  his  consent,  the  jury  re* 
inmed  a  verdict  finding  him  guilty  of  voluntary  manslaughter,  and 
were  discharged.  The  defendant,  at  a  subsequent  term,  moved  that  said 
verdict  be  set  aside  on  the  ground  that  it  was  rendered  and  published  in 
his  absence  and  without  his  right  of  being  present  having  been  waived. 
The  court  ordered  accordingly. 

The  defendant  was  subsequently  arraigned  the  second  time  upon  the 
same  indictment,  when  he  pleaded  specially  in  bar  the  aforesaid  facts  as 
<»nstituting  hb  having  been  placed  once  in  jeopardy,  and  claimed  his 
lUscharge.  This  plea  was  overruled  by  the  court,  and  defendant  ex- 
cepted. 

A  verdict  finding  the  defendant  guilty  of  voluntary  manslaughter 
cetumed. 

Error  is  assigned  upon  the  above  ground  of  exception. 

SL  B.  Adanu  if  A.  P,  Aiam»y  for  plaintiff  in  error. 

A.  B.  Lamarj  Solidtor^neral,  by  WaUer  O.  OhaAonj  for  StalSb 
Vol.  XXL— 86 
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Blecklet,  J.  Withoat  restating  the  specific  propositions  embraoed 
in  the  head-notes,*  some  obsenrations  will  be  added  on  the  general  topic 

One  trial,  and  only  one,  for  each  crime  b  a  fundamental  principle  in 
criminal  procedm^,  and  most  be  the  general  rule  practically  administered 
in  all  free  countries.  For  the  public  authority,  whether  king  or  oom* 
monwealth,  to  try  the  same  person  over  and  over  again  for  the  same  of- 
fense, would  be  rank  tyranny.  It  would  amount,  in  capital  cases,  to 
cruelty  not  unlike  that  of  keeping  a  loaded  repeater  pointed  at  the  pris 
oner's  head,  and,  with  deadly  purpose,  but  bad  aim,  discharging  slowly  one 
cartridge  after  another.  Though  some  exceptions  to  the  general  rule  are 
to  be  admitted,  as  when  a  new  trial  is  had  on  the  prisoner's  motion,  or 
when  judgment  upon  a  void  indictment  has  been  arrested,  the  tran- 
scendent importance  of  the  rule  itself  requires  that  the  exceptions  should 
be  few  and  strictly  guarded. 

Where  a  first  trial  is  complete,  and  its  result,  whether  conviction  or 
acquittal,  left  to  stand,  there  is  little  or  no  room  for  any  diversity  of  opin- 
ion on  its  sufficiency  to  bar  a  second.  In  such  a  case  the  ordinary  plea 
of  former  conviction  or  of  former  acqmttal  is  applicable,  in  terms,  and 
would  be  upheld  by  all  courts  alike.  But  we  readi  debatable  ground 
when  we  come  to  those  cases  in  which  trials  have  been  begun  but  not 
ended ;  and  some  others,  in  which  the  endings  have  been  ineffectual  be- 
cause irregular  or  wholly  void.      Courts  are  not  fully  agreed  whtre 

*  The  head-notes  which  were  prepared  by  the  jnd^  are  as  fbUows : 

L  When  the  aooased  is  pat  on  his  trial  lor  a  capital  offense,  and  the  Jury  sworn 
and  charged,  if  the  indictment  is  not  defective,  he  is  in  jeopardy  of  his  life.  S 
KeUy,  63. 

2.  Two  reasons  only  are  reoogniaed  by  the  law  as  justifying  the  discharge  of  tiie  jnzy 
before  they  have  agreed  upon  a  verdict  and  legally  returned  it  into  oonrt,  to  wit:  the 
prisoner's  consent,  or  necessity  in  some  of  its  various  forms,  one  of  wliich  is  mistrial. 
14  Ga.  426  ;  13  id.  363  ;  23  id.  1 ;  33  id.  329  ;  3  KeUy,  B3 ;  2  kL  00. 

3.  Tliere  being  no  aathority  of  law  for  receiving  a  verdict  of  gnUty  and  disehaiging 
tiie  jury,  withoat  the  prisoner's  consent  and  withoat  necessi^,  whilst  he  is  absent  la- 
volontaiily  from  the  court,  confined  in  jail,  to  do  so  is  to  deny  him  the  right  of  having 
the  voice  of  his  jury  authentically  pronounced  apon  his  guilt  or  innocence. 

4.  A  verdict  so  received,  having  been,  on  his  motion,  set  aside  as  illegal,  v^en  aAev- 
ward  arraigned  for  trial  on  the  same  indictment  for  the  offense  before  another  jury,  the 
prisoner  may  plead  specially  his  former  jeopardy  in  bar  of  a  second  trial,  and  if  sup- 
ported by  the  record  and  the  extrinsic  facts,  the  plea  should  be  sustained,  and,  ther^ 
upon,  the  prisoner  should  be  disdiarged. 

&  His  motion  to  set  aside  the  verdictfor  such  cause  is  diHtlngnlshable  iioni  a  mottosi 
lor  a  new  trial,  and  consequently  does  not  subject  him  to  be  again  put  in  jeopardy  as 
though  a  new  trial  had  been  applied  for  and  granted.  In  the  present  case  a  new  trial 
was  not  a  necessary  incident  of  setting  aside  the  verdict,  and  in  point  of  laet  was  neMief 
applied  lor  by  the  party  nor  expressly  ordered  by  the  court  The  former  jeopardy  to 
clear  and  the  prisoner's  claim  to  protection  comes  within  the  dedaiation  ol  fundamMi- 
tal  principles  in  the  Constitution  of  1868.    Oode,{  6000. 


JULY  TERM,  1875.  283 


Nolan  T.  State. 


jeopardy  begins,  or  how  far  the  defense  of  once  in  jeopardy 
differs,  if  at  all,  under  our  American  constitutions,  from  that  of  oidrip- 
fou  eanviet  or  autrefait  aeguit,  under  the  English  common  law.  In 
the  view  of  some  judges  jeopardy  arises  not  out  of  the  trial  but  out  of 
the  verdict;  as  if,  in  a  combat  intended  to  be  mortal,  there  was  bo 
danger  of  being  slain  until  you  are  hit 

Tlie  former  decisions  of  this  court  have  tended  always  to  treat  a 
jury,  when  impaneled,  sworn  and  charged  with  the  case,  as  the  con* 
secrated  body  of  peers  whose  individual  minds  and  personal  consoienoet 
are  laden  with  the  prisoner's  destiny.  Not  a  jury,  simply,  but  tkU  jury, 
are  to  pronounce  upon  his  guilt  or  innocence.  They,  and  they  alone, 
are  to  pass  between  the  State  and  the  prisoner,  and  arbitrate  the  grave 
matter  in  dispute.  Their  decisions  may  or  may  not  be  final  as  against 
the  prisoner,  but  it  will  conclude  the  State  forever,  unless  annulled  at  his 
instance.  Though  he  may  avoid  it  for  any  material  error  conunitted 
against  him,  the  State  cannot  avoid  it  at  all,  but  is  bound  by  it  irrevo- 
cably, so  long  as  he  suffers  it  to  stand.  He  has  a  right  to  have  it  made 
up  and  legally  returned  into  court,  so  that  he  may,  if  it  suits  him,  accept 
it.  A  verdict,  on  this  trial  and  from  this  particular  jury,  not  on  some 
future  trial  before  another  jury,  is  what  he  may  demand,  and  what  the 
State,  subject  only  to  obstacles  amounting  to  legal  necessity,  undertakes 
to  afford :  ^  What  say  you,  gentlemen  of  thu  jury,  am  I  guilty  or  not 
guilty  ?  "  To  this  question  he  is  entitled  to  an  answer,  if  to  obtain  it  be 
within  the  compass  of  legal  possibility.  He  takes  the  risk  of  its  being 
adverse,  and  may  claim  whatever  chance  there  is  of  its  being  favorable. 
The  fear  of  the  situation  is  upon  him,  and  he  is  entitled  to  its  hopes  also. 
Condemnation  or  deliverance,  here  and  now,  is  the  one  alternative.  Only 
with  his  consent,  or  for  some  legal  necessity,  can  the  crisis  be  ended 
whilst  the  voice  of  his  j  ury  remains  undeclared. 

What  amounts  to  such  a  legal  necessity  as  will  justify  the  discharge 
of  a  jury  without  a  verdict,  is  a  subject  on  which  courts  have  widely  dif« 
fered.  Wright  v.  J^ate,  5  Ind.  290 ;  Mller  v.  State,  8  id.  825 ;  Stat$ 
V.  Wamxre,  18  id.  857 ;  DoNnns  v.  Aofo,  14  Ohio  St  498 ;  Atkins  v. 
State,  16  Ark.  568 ;  Poage  v.  State,  8  Ohio,  229  ;  State  v.  Walker,  26  Ind. 
846,  498.  The  tendency,  of  late,  has  been  to  lower  the  standard  so  as  to 
comprehend  moral  as  well  as  physical  necessity,  and  in  the  region  of  the 
moral,  to  be  content  with  very  moderate  tests.  See  the  cases  cited  in 
the  syllabus.  Mistrial,  from  inability  of  the  jury  to  agree,  is  clearly 
within  the  principle.  So,  too,  in  the  case  of  voluntary  absence  by  the 
prsoner  when  he  ought  to  be  present ;  and  upon  this  theory  the  cases  in 
Andrews  v.  StaUj  2  Sneed,  550,  and  StaU  v.  Battle,  7  Ala.  259,  can  be 


284  GEORGIA, 


Nolan  T.  State. 


upheld.  But  we  think  no  possible  expansion  of  the  nile  can  indade  the 
return  of  a  verdict  daring  the  enforced  absence  of  the  accused  bj  im» 
prisonment,  and  the  discharge  of  the  jury  as  consequent  thereupon.  It 
IS  not  quite  dear  from  the  report  that  the  case  in  &ate  y.  Bugheiy  2  Ala. 
102,  was  one  of  that  kind,  for  the  cause  of  the  prisoner's  absence  is  not 
expressly  stated.  EQs  counsel  were  present,  and  made  no  request  that 
he  should  be  present.  The  Supreme  Court,  after  ruling  that  judgment 
should  be  arrested,  proceeded  to  the  consideration  of  what  further  order 
ahould  be  made  in  the  case ;  and  the  order  made  was  that  the  prisoner 
remains  in  custody  to  await  a  trial  de  n&vo.  The  facts  were  treated  as 
in  all  respects  like  those  in  7%«  People  v.  PerkifUy  1  Wend.  91,  in  which 
latter  case  the  prisoner  was  confined  in  jail  when  the  verdict  was  received. 
No  other  authority  is  dted  by  the  Alabama  court,  and  we  think  1%€ 
People  V.  Perkins  b  not  a  satisfactory  authority  upon  the  point  now  in 
question.  The  direct  point  of  judgment  in  that  case  was,  whether  the 
prisoner  could  be  sentenced  upon  a  verdict  received  while  he  was  con- 
fined in  jail.  It  was  held  that  he  could  not ;  and  the  court  went  on  to 
•adviee  that  the  verdict  be  set  aside,  and  that  there  be  a  new  trial.  This 
advice,  to  be  recognized  as  settled  law  in  favor  of  the  proposition 
that  the  prisoner  was  subject  to  a  second  trial,  ought,  at  least,  to  be 
«hown  to  have  been  followed  by  a  second  trial ;  but  no  such  fact  appears. 
If  a  second  trial  had  taken  place,  and  the  plea  of  former  jeopardy  over- 
ruled, whether  the  reviewing  court,  in  passing  upon  the  plea,  would  have 
administered  to  the  actual  case,  the  substance  of  its  own  advice,  as  law, 
we  do  not  know.  In  16  La.  Ann.  400,  is  a  case  of  misdemeanor,  on  the 
line  of  trying  the  prisoner  over,  whenever  the  first  verdict  was  quashed. 
There  the  verdict  was  recorded  in  the  French  language,  contrary  to  a 
statute  which  required  it  to  be  recorded  in  English  on  pain  of  absolute 
nullily.  From  a  Georgia  standpoint,  the  remedy  for  omitting  to  record 
the  verdict  in  proper  time  and  manner,  would  be,  not  a  second  trial,  but 
an  entry  on  the  record,  mme  pro  tune.  In  that  case,  however,  the  plea 
made  no  complaint  of  discharging  the  jury,  but  was  simply  a  plea  of  for- 
mer conviction,  which  was,  of  course,  unsupported  by  a  record  in  tho 
French  language,  since,  according  to  the  statute,  no  verdict  not  recorded 
in  English  could  be  recogiazed. 

In  the  case  before  us,  the  prisoner  does  not  stand  upon  a  former  ver- 
dict but  upon  former  jeopardy.  His  complaint  is,  that  his  case  was  given 
to  a  jury  and  never  legally  withdrawn.  What  that  jury  thought  of  hia 
guilt  or  innocence  has  not  been  authentically  declared ;  and  the  jury 
having  been  discharged,  in  his  enforced  absence  and  without  his  oontenti 
their  opinion  of  his  guilt  or  innocence  can  never  be  legally  known.    For 
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Might  that  appears,  eveiy  member  of  that  jury  was  ready  to  acquit  hun* 
Hh  defense  before  it  may  have  been  complete  and  triumphant.  The  error 
of  reoeiring  a  formal  yerdict  in  the  prisoner's  absence  would  be  nothings 
if  the  jury  had  been  retained  in  the  box  and  required  to  render  a  valid 
one  in  his  presence.  The  mischief  was  done  by  discharging  the  jury 
without  any  legal  necessity,  and  without  obtaining  from  it  something  that 
the  law  could  recognize  as  a  verdict  The  prisoner  was  onbe  fully  in  the 
power  of  that  jury,  and  he  had  a  right  to  such  a  verdict  as  each  several 
juror  could  avow  before  his  face.  Many  years  ago,  in  the  county  of 
Fayette,  I  witnessed  Uie  polling-  of  a  jury,  on  the  return  of  a  verdict  of 
guilty,  where  the  eleven  jurors  first  called  declared  the  verdict  to  be 
theirs,  and  only  the  twelfth  man  disowned  it.  The  result  was,  that  on 
reconsidering  the  case,  the  whole  twelve  agreed  to  a  verdict  of  not  guilty^ 
and  the  prisoner  was  acquitted. 

The  motion  to  set  aside  the  verdict  in  the  case  at  bar  was  made  after 
the  denial  of  a  motion  in  arrest  of  judgment :  see  &S  Ga.  187  ;  and  the 
State  contends  that  such  a  motion  is  equivalent  to  an  application  for  a 
Jiew  trial.  80  6a.  191.  This  is  an  effort  to  draw  the  prisoner  into  a 
second  jeopardy  as  the  price  of  escaping  from  the  first.  It  is  hard 
enough  to  pay  the  price  where  a  new  trial  is  actually  moved  for  and 
granted.  We  think  such  a  traffic  in  jeopardies  is  not  to  be  considered  as 
conducted  by  implication.  The  bill  of  rights  declares  that  **  no  person 
shall  be  put  in  jeopardy  of  life  or  liberty  more  than  once  for  the  same 
offense,  save  on  his  or  her  own  motion  for  a  new  trial,  after  conviction^. 
«r  ia  CUM  of  mistrial.    Code,  S5000. 

Mfgmem  rw9n§d. 


Jomrsov  v.  Jaokbov. 

(66  Ga.  32&) 
Admumiralion  ^^Jwisdietum  ^  aetimu 

Aaadialiilslialuf  appoinfced  in  Alabama  and  the  sucIIm  on  his  bond  ttflieglf«iha» 

ssms  rsfridflnfei  of  Geoi|^   Bsld,  that  th^  wen  liable  to  an  aotfeo  In  Gecngia  by 

flie  distribnteei  for  abieech  of  the  bond. 
SmMe,  if  foreign  ezeoators  or  administratoiB  oome  witfala  tiie  Jnrisdlctionsl  Umtti 

e<  a  States  they  are  liable  to  be  saed  there  by  eredtton,  or  to  be  bKraght  to  aa  as* 

oonat  by  legatees  or  distribatees. 

ACTION  against  the  principal  and  sureties  on  an  administrator's  bond 
The  opinion  states  the  case. 
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B.  H.  Bighorn  and  Jackson  3f  Lun^kiny  for  plaintiAs  in  error. 
F,  Mi  Longleyj  for  defendants. 


WA.RNER,  G.  J.  This  was  an  action  brought  by  the  plaintifEs  as  th« 
heirs  and  distributees  of  H.  T.  Erwin,  deceased,  against  Wyche  S.  Jack- 
son, administrator  of  said  Erwin,  and  his  securities  on  his  administration 
bond,  in  the  county  of  Troup,  all  the  defendants  being  alleged  to  be  of 
said  county,  except  Jones,  who  is  alleged  to  be  of  the  county  of  Baker 
in  this  State.  The  plaintiffs  allege  in  their  declaration  that  Jackson  was 
appointed  administrator  on  Erwin's  estate  by  the  Probate  Court  of  Cham- 
bers county,  in  the  State  of  Alabama,  in  the  year  1859,  and  then  and 
there  the  defendants  executed  the  bond  sued  on,  conditioned  for  the  faith 
ful  performance  of  his  duty  as  such  administrator.  The  plaintiffs  also 
allege  that  as  such  administrator  he  possessed  himself  of  the  estate  of 
said  Erwin  of  the  value  of  $75,000,  and  has  wasted  and  appropriated 
the  same  to  his  own  use.  The  plaintiffs  also  allege  that  they  brought 
suit  in  the  Superior  Court  of  Troup  county  against  said  Jackson,  as  ad- 
ministrator aforesidd,  for  an  account  and  settlement,  and  obtained  a 
decree  against  him  for  the  sum  of  $1,596.95,  besides  interest  and  costs, 
in  that  court ;  that  no  part  of  said  decree  has  been  paid ;  that  9^  fieri  fa- 
das  has  been  issued  thereon,  and  a  return  of  nuUa  bona  has  been  made 
thereon  by  the  sheriff  of  Troup  county ;  all  of  which  the  plaintiffs  al- 
lege as  a  breach  of  his  bond,  and  now  seek  to  recover  the  amount  of 
said  decree  from  the  defendant  and  his  securities  on  his  aforesaid  admin- 
btration  bond.  The  defendants  demurred  to  the  pliuntiff's  declaration, 
and  made  a  motion  to  dismiss  the  plaintiffs'  action  on  the  ground  that 
the  Superior  Court  of  Troup  county  had  no  jurisdiction  of  the  case, 
which  demurrer  and  motion  the  court  sustained,  and  the  plaintiffs  ex- 
cepted. 

There  was  no  point  made  that  the  defendants  had  not  been  regularly 
served  with  process  as  required  by  the  laws  of  this  State. 

1.  The  question  made  and  insbted  on  here  was,  that  the  court  had  no 
jurisdiction  of  the  case  because  the  administrator  had  been  appointed  by 
the  Probate  Court  of  the  State  of  Alabama,  and  that  the  bond  sued  on 
hsd  been  taken  by  that  court  in  that  State,  and  must  be  sued  on  there^ 
and  could  not  be  sued  on  in  the  courts  of  this  State,  although  the  de- 
fendants might  be  personally  liable  to  be  sued  here.  Whatever  may 
have  been  the  decisions  of  the  other  courts  in  relation  to  the  question 
of  jurisdiction  in  this  class  of  cases  (and  it  is  conceded  they  are  con- 
flicting), still,  if  it  was  an  original  question  in  this  court,  I  should  hold 


JULY  TERM,  1876.  287 

Johnson  t.  Jackson. 

Chat  it  was  controlled  by  the  Constitation  and  laws  of  this  State,  so  far  as 
oar  own  courts  are  concerned.  By  the  Constitation,  the  Superior  Courts 
of  this  State  have  jurisdiction  of  all  ciyil  cases«  except  as  therein  other- 
wise provided.  The  soTereignty  and  jurisdiction  of  the  State,  and  the 
laws  thereof,  extend  to  all  persons  while  within  its  limits,  whether  as 
citizens,  denizens  or  temporary  sojourners.  Code,  §  21.  A  citizen  of 
another  State  passing  through  this  State  may  be  sued  in  any  county 
thereof  in  which  he  may  happen  to  be  at  the  time  when  sued.  Code,  S 
3416.  The  provisions  of  the  law  are  general  and  include  executors  and 
administrators  as  well  as  all  other  persons ;  there  is  no  exception  made 
in  favor  of  executors  and  administrators,  or  securities  on  their  bonds. 
If  they  come  within  the  jurisdictional  limits  of  the  State,  they  may  be 
sued  in  any  county  in  the  State  in  which  they  may  happen  to  be  at  the 
tame  when  sued.  The  policy  of  the  State  is  to  furnish  her  own  people 
with  a  remedy  to  recover  their  rights  in  her  own  courts,  without  com- 
pelling them  to  go  into  a  foreign  jurisdiction  to  obtain  their  lawful  and 
just  claims.  These  principles  were  fully  recognized  by  this  court  in 
Maxwell  v.  SeymowTy  Fannin  Sf  Oompanyy  80  6a.  440,  in  which  it 
was  held  that  all  persons  within  the  limits  of  a  government,  whether 
their  residence  be  deemed  permanent  or  temporary,  are  to  be  deemed 
BO  far  citizens  or  subjects  thereof,  as  that  the  right  of  jurisdiction,  civil 
and  criminal,  will  attach  to  such  persons. 

2.  When  a  foreign  executor  or  administrator  is  sued  in  the  courts  of 
this  State,  the  nature  and  extent  of  his  liability  will  depend  upon  the 
laws  of  the  State  or  country  where  he  derived  his  authority  to  adminis- 
ter the  assets  of  the  decedent.  The  assets  of  the  deceased  should  be 
applied  in  the  payment  of  debts,  or  be  distributed  among  the  next  of 
kin,  by  our  own  courts,  according  to  the  law  of  that  State  or  country, 
in  the  same  manner  as  if  the  executor  or  administrator  had  been  sued 
and  called  on  to  account  in  the  courts  of  that  State  or  country,  and  that 
b  the  comity  of  States  as  recognized  by  the  ninth  section  of  the  Code. 
Why  should  the  distributees  of  the  deceased,  who  are  citizens  of  this 
State,  be  compelled  to  go  into  the  foreign  State  of  Alabama  to  obtain 
their  rights,  when  the  courts  of  this  State  can  afford  them  the  same  re- 
dress as  the  courts  of  that  State  ?  Should  the  courts  of  this  State  pre- 
sume that  the  courts  of  Alabama  are  more  competent  to  administer  the 
law  applicable  to  the  case,  and  send  the  plaintiffis  there  for  that  reason  f 
When  a  foreign  executor  or  administrator  comes  within  the  jurisdictional 
limits  of  this  State,  he  is,  in  my  judgment,  liable  to  be  sued  here  by 
the  dEwtribntees  of  the  estate  which  he  represents,  and  to  be  made  liable 
to  the  same  extent  as  he  would  be  liable  according  to  the  laws  of  the 
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State  in  whicb  he  wm  appointed,  and  not  otherwise.  In  what  I  have 
eaid,  I  have  only  expressed  mj  individoal  opinion,  and  not  that  of  the 
oonrt. 

8.  Bat  assuming  the  general  role  to  be,  that  an  ezecntor  or  adminis- 
trator oannot  be  sned  out  of  the  State  in  which  he  was  appointed,  the 
special  ^ts  of  this  case,  in  oar  judgment,  take  it  out  of  that  general 
role.  It  appears  from  the  allegations  in  the  plaintiff's  declaration,  that 
Jackson,  the  administrator,  has  been  sued  by  the  plaintiffs  and  caUed  on 
to  account  in  that  capacity,  in  the  Superior  Court  of  this  State,  and  a 
decree  rendered  against  him  establishing  the  fact  that  he  has  wasted  and 
appropriated  to  his  own  use  the  assets  of  his  intestate's  estate,  to  the 
amount  of  $1,596.95.  The  plaintiffs  also  allege  that  the  defendants  are 
all  residents  of  this  State.  The  2034th  section  of  the  Beyised  Code  of 
Alabama  declares  that  '<  any  bond  given  by  executors  or  adminbtrators, 
as  such,  may  be  sued  or  proceeded  on  in  the  name  of  any  party  aggrieved, 
until  the  whole  penalty  is  exhausted.**  The  plaintiffs  have  been  aggrieved 
as  they  allege  by  a  breach  of  the  administrator's  bond,  and  seek  their 
remedy  thereon  against  the  defendants,  who  are  alleged  to  be  residents 
here,  in  the  courts  of  this  State,  The  3250th  section  of  our  Code  de- 
clares that  for  every  right  there  shall  be  a  remedy,  and  every  court  hav- 
ing jurisdiction  of  the  one,  may,  if  necessary,  frame  the  oUier.  That 
the  pluntiffs  have  a  right  to  recover  against  the  defendants,  according 
to  the  allegations,  in  their  declaration,  in  some  court,  is  indisputably  true. 
They  cannot  sue  the  defendants  in  Alabama  for  the  simple  reason,  as  it 
appears  on  the  face  of  the  plaintiff's  declaration,  that  they  are  not  there 
to  be  sued,  but  are  residents  in  this  State  where  they  are  sued.  It  was 
suggested  on  the  argument,  that  to  allow  the  defendants  to  be  sued  ia 
this  State  and  a  recovery  had  against  them  here,  woold  have  the  effect 
to  withdraw  the  assets  of  the  estate  from  the  State  of  Alabama,  and 
defeat  the  claims  of  creditors  there.  The  reply  to  that  soggestion  is, 
that  the  plaintiffs,  as  distributees,  would  not  be  entitled  to  recover  in  the 
courts  of  this  State  any  more  than  they  would  in  the  courts  of  Al^ham^ 
until  all  the  intestate's  debts  were  paid,  and  the  decree  rendered  against 
him,  as  set  forth  in  the  plaintiff's  declaration,  established  the  fact  so  far 
as  the  administrator  himself  is  concerned,  that  he  has  wasted  and  ap- 
propriated to  his  own  use  the  sum  of  $1,596.95  after  the  payment  of 
his  intestate's  debts,  which  amount  the  plaintiffs  are  now  seekbig  to  re> 
cover  from  ^e  administrator  and  his  securities  on  his  adinlnistration 
bond,  in  the  courts  of  this  State,  of  which  the  defendants  are  reddents, 
as  appears  on  the  face  of  the  plaintiffs'  declaration,  and  which  was  de> 
murred  to  for  want  of  jurisdiction.    It  i^pears  on  the  face  of  the  plain- 
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tiib'  dedrntion,  that  the  administrator  and  his  securities  were  within 
the  jurisdiction  of  this  State,  and  that  the  administrator  lias  in  his  own 
pocket,  or  is  presumed  to  have,  the  snm  of  $1,596.95,  belonging  to  said 
estate,  which  he  has  wasted  and  appropriated  to  his  own  use,  and  to 
which  the  plaintiffs  are  entitled  as  distributees  of  the  deceased  intestate. 
In  our  judgment,  the  court  erred  in  sustaining  the  defendants'  demurrer 
for  want  of  jurisdiction  of  the  oourt  and  in  dismissing  the  phuntifli' 
tion. 
Let  the  judgment  of  the  court  below  be  reTened. 


Dbstbbgbbs  y.  Willis. 

(66Ga.515.) 
CMMfUNtf — ineuwihraneB  '—'kighwag  ig  mU 

A  tofnamat  agsisit  ineambnuioes  la  a  deed  of  land  is  not  tnolna  by  flie  silsiwnes  s<  a 
paUlo  raed  over  the  land  known  to  the  pnmhaseni  at  the  time  oC  the  pnnhase. 

A  CTION  on  a  promissorj  note.    The  opinion  states  the  case. 

Bufiu  JEL  LuUTj  for  plaintiffs  in  error. 

Ho¥9M  4r  Dmimartf  for  defendant. 

Warneb,  C.  J.  The  pUdntiff,  as  the  administrator  of  W.  F.  Willis, 
sued  the  defendants  on  a  promissory  note  giyen  hj  them  to  his  intestate 
for  the  sum  of  $883.88.  The  defendants  pleaded  that  the  note  was  given 
for  a  part  of  the  purchase-money  of  a  certain  described  tract  of  land  pur- 
chased by  them  of  the  plaintiff's  intestate  in  his  life-time,  who,  by  his  deed 
of  conveyance  of  said  land  to  them,  covenanted  and  warranted  the  titio 
thereto  to  be  free  and  discharged  of,  and  from  all  manner  of  incum- 
brances whatsoever.  The  defendants  allege  that  said  covenant  was  broken 
in  this,  that  at  the  time  of  making  said  deed  the  said  bargidned  premises 
were  not  free  from  incumbrances,  but  on  the  contrary,  before  the  making 
of  said  deed,  for  a  long  time,  there  had  been,  and  then  was,  and  ever 
since  hath  been,  a  public  road  running  through  said  land,  to  the  use  of 
which  road  the  public  generally  had  at  that  time  acquired,  and  have  co» 
tinned  to  exercise,  this  right,  which  defendants  are  unable  to  prevent,  to 
Vol.  XXI.— 87 
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their  damage,  $1,000.  The  jury,  under  the  charge  of  the  ooart^  found  a 
Terdict  for  the  plaintiff  for  the  fall  amount  of  the  note.  The  defendants 
made  a  motion  for  a  new  trial  on  the  several  groonds  therein  set  forth, 
which  the  court  overruled,  and  the  defendants  excepted* 

The  court  charged  the  jury  *^  that  if  the  defendants  knew,  at  the  time 
of  the  purchase  of  the  land,  that  there  was  a  road  existing  upon  it,  either 
a  public  or  a  private  road,  they  cannot  avail  themselves  of  the  warranty 
against  incumbrances."  A  general  warranty  of  title  to  land  against  the 
claims  of  all  persona  includes  in  itself  covenant  of  a  right  to  sell,  and  of 
quiet  enjoyment  and  of  freedom  from  incumbrances.  Code,  §  2608.  The 
question  made  by  the  record  in  this  case  is,  whether  a  public  road  on  the 
land,  which  fact  was  known  to  the  purchaser  at  the  time  of  his  purchase^ 
is,  in  this  State,  a  breach  of  a  covenant  of  warranty  against  incumr 
brances  ?  The  decisions  of  the  courts  of  this  country  are  not  uniform 
upon  this  question,  but  the  weight  of  authority,  we  think,  is  that  the  ex* 
istence  of  a  public  road  on  the  land,  known  to  the  purchaser,  is  not  such 
an  incumbrance  as  would  constitute  a  breach  of  the  covenant  of  warranty. 
This  view  of  the  question  is  sustained  by  the  better  reason,  especially  as 
applicable  to  the  condition  of  the  people  of  this  State.  To  hold  that  a 
public  road  running  through  a  tract  of  land,  which  was  known  to  the  pur- 
chaser at  the  time  of  his  purchase  thereof,  is  such  an  incumbrance  on  the 
land  as  would  constitute  a  breach  of  a  covenant  of  warranty  against  n- 
cumbrances,  would  produce  a  crop  of  litigation  in  this  State  that  would 
be  almost  interminable.  It  is  true  that  the  court  charged  the  jury  if 
there  was  a  private  road  on  the  land,  that  would  not  be  a  breach  of  the 
warranty  against  incumbrances,  but  that  part  of  the  charge  did  not  hurt 
the  defendants,  inasmuch  as  they  admitted  in  their  plea  that  the  road  on 
the  land  in  controversy  was  a  public  road.  Whether  a  private  road  on 
land  would  be  a  breach  of.  a  covenant  of  warranty  against  incumbrances, 
we  express  no  opinion.  The  court  submitted  the  question  as  to  the  fraud- 
ulent representations  made  by  the  vendor  to  the  jury,  and  they  have 
passed  upon  it.  If  the  evidence  had  dearly  shown  that  it  was  die  in- 
tention of  the  parties  at  the  time  of  the  purchase  of  the  land  that  the 
defendants  would  have  the  right  to  stop  up  the  road,  and  that  the  war- 
ranty was  made  expressly  in  view  of  that  fact,  it  would  have  presented  a 
different  question.  The  only  evidence  in  the  record  on  that  point  is  that 
Willis  told  Richards  (who  was  Willis'  agent  to  show  the  land  to  any  one 
who  might  desire  to  look  at  it  with  a  view  to  purchase)  that  he  might 
run  his  fence  across  the  road,  that  it  was  only  there  for  convenience,  and 
that  he  told  one  of  the  defendants  when  he  came  to  look  at  the  land 
what  Willis  had  told  him,  that  any  one  purchasing  the  land  might  dose 
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op  Uie  road.    In  yiaw  of  the  evidence  disclosed  in  the  record,  and  die 

charge  of  the  court  applicable  thereto,  we  find  no  error  inoTermling  the 

motion  for  a  new  trisJ. 

Let  the  judgment  of  the  court  below  be  afltrmed. 

NoTJB^-€kxmpara^MdkT.JfiUer(51IIL9O6),2Am.B0^29O;r^       w.MaH^  (W 
Ma  486).  UU.  426  and  note;  BurtT.flm  (48  Ind.  52X17  ld.78L 


SUPREME    COURT 


o* 


FLORIDA. 


VaanQAX  t.  Citt  ov  Fsbnambdia* 

(lAI1a.8nii) 

▲  pflnKm  Uwf oily  tned  bj  a  mmiidpal  oorporatkm  eaonot  set  off  a  debt  dae  hfan  from 
the  corpoiatloD  against  the  tax ;  nor  wtU  eqnity  enjoin  the  collectloa  of  tiie  tax  until 
the  debt  it  paid ;  nor  becanee  <d  a  falliure  to  recover  the  debt  tluongh  the  ordinary 
legal  remedies ;  nor  becanse  of  inegnlaritieB  in  the  notioe  of  tfane  and  place  of  sale. 


BILL  in  equity  to  restrain  the  sale  of  complainant's  lands  to  satisfy  a 
tax.  The  bill  alleged  that  the  oomplamant  was  the  lawful  owner 
and  holder  of  the  bond  of  the  city  of  Femandina  for  the  snm  of  $3,800 ; 
that  said  bond  was  past  due ;  that  the  city  had  refosed  and  neglected  to 
pay  it;  that  he  procared  a  mandamos  reqniriDg  the  city  to  pay  said  bond 
and  the  interest  thereon ;  that  the  city  had  paid  a  small  part  thereof  but 
that  by  various  deyices  and  through  the  leniency  of  the  court  the  city 
had  ff^ed  to  cany  out  the  order  of  the  court  in  the  matter  of  levying 
and  collecting  taxes  to  pay  his  debt  and  had  refused  to  comply  with  the 
order  of  the  court 

The  bill  further  alleged  that  the  city  had  levied  a  tax  on  complain- 
ant's property  amounting  to  $121 ;  that  he  had  proposed  to  the  city  to 
offset  that  sum  against  a  part  of  his  debt  but  that  the  dty  had  refused ; 
that  on  the  28th  February,  A.  D.  1874,  the  clerk  of  thcsaid  city  inserted 
an  advertisement  in  the  **  Femandina  Observer  "  in  which  he  gave  notice 
that  he  would  sell  on  Monday,  the  2dd  day  of  March,  1874,  within  the 
legal  hours  of  sale,  before  the  court-house  door  in  the  city  of  Fernandina, 
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his  said  lots,  or  so  much  thereof  as  would  paj  the  city  taxes  thereon  for 
the  year  1878,  with  costs.  That  subsequent  to  the  said  28th  day  of  Feb- 
ruary, this  notice  was  changed  as  to  the  day  of  sale  so  as  to  read  the  6th 
day  of  April,  A.  D.  1874.  The  said  notice  was  not  in  compliance  with 
law,  and  that  said  clerk  had  no  authority,  under  the  law,  to  advertise  or 
sell  property  to  enforce  the  payment  of  city  taxes.  That  the  individuals 
composing  the  dty  government  were  insolvent  That  unless  relief  was 
extended  to  him  as  prayed,  he  is  remediless. 

Plaintiff  prayed  that  the  clerk  may  be  enjoined  from  selling,  from  ad« 
vertising  and  from  offering  to  sell  his  said  lots,  either  on  the  6th  of  April, 
A.  D.  1874,  or  at  any  other  time  or  place,  to  pay  the  dty  taxes  for  the 
year  1878.  That  the  city  of  Femandina  and  its  officers  may  be  enjoined 
from  coUecting  dty  taxes  from  him  until  the  city  shall  have  paid  and 
discharged  the  full  amount  of  his  debt,  principal  and  interest,  accrued  and 
lo  accrue  thereon,  with  costs,  as  required  by  the  writ  of  mandamus  against 
the  dty. 

To  this  bill  the  defendant  interposed  a  demurrer.  The  grounds  of  the 
demurrer  were : 

Uni,  Under  the  Constitution  and  laws  of  the  State  of  Florida  the 
munidpal  corporation,  known  as  the  dty  of  Femandina  in  1860,  is  dia- 
solved. 

Second.  That  the  dty  of  Femandina  received  no  consideration  for  the 
alleged  debt. 

There  was  final  judgment  for  the  defendant  upon  this  demurrer. 

Upon  this  appeal  the  appellant  seeks  a  reversal  of  the  judgment  upom 
two  grounds — 

Mrsi,  Because  the  demurrer  states  facts  that  do  not  appear  on  the  f aoa 
of  the  bill ;  that  it  is  a  speaking  demurrer. 

Second.  Because  the  facts  stated  in  the  demurrer  furnish  no  defenae 
to  the  case  made  by  the  bUl. 

Ueminff  ^  Domd^  for  appellant. 

jnicnd  ^  Hammond^  for  appellees. 

Wbstoott,  J.  •  This  cause  was  heard  in  the  Circuit  Court  upon  de- 
murrer to  the  bill  of  complaint.  The  prindpal  question  discussed  in  this 
court  was  the  dissolution  of  the  munidpal  corporation  of  the  dty  of  Fer 
nandina.  The  view  we  take  of  the  case  renders  it  unnecessary  to  exam- 
ine that  question.  There  is  no  equity  in  the  bill,  and  consequently  the 
iocroe  of  the  Circuit  Court  dismissing  the  bill  was  correct.    There  are 
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three  questions  presented  by  the  facts  set  ap  in  the  bilL    These  qiiea 
tions  are: 

IVrst  Will  a  court  of  eqoity  enjoin  the  collection  of  taxes  by  a  mnni 
cipal  corporation  from  the  property  of  its  creditor,  until  the  debt  due  bj 
the  corporation  to  such  creditor  is  paid  ?  Will  it  set  off  such  debt  against 
the  tax? 

Second,  Will  a  court  of  equity  enjoin  the  sale  of  property  for  taxes  on 
account  of  irregularities  in  the  matter  of  notice  of  time  and  place  of 
sale? 

TTiird,  WiU  the  failure  to  recover  a  debt  through  the  ordinary  legal 
remedies  justify  a  court  of  equity  in  deyising  some  method  to  accomplish 
that  end? 

To  the  first  question :  The  amount  which  the  citizen  pays  to  the  gov- 
ernment through  taxation  is  not  regarded  as  the  settlement  of  a  simple 
contract  or  matter  of  indebtedness,  capable  of  being  accurately  estimated 
in  value  in  the  same  manner  as  an  ordinary  indebtedness  existing  between 
individuals.  A  public  use,  a  public  benefit  to  all  and  to  each,  is  one  of 
the  essendal  ends  sought  to  be  obtained  through  such  taxation.  The 
public  good,  through  the  instrumentality  of  local  municipal  governments, 
exercising  political,  governmental  and  civil  powers  and  functions,  is  the 
object  sought  to  be  attained,  and  the  power  of  taxation  is  an  essential 
means  given  to  reach  this  end.  A  court  of  equity  should  not  assume 
such  powers  as  would,  in  any  event,  embarrass  the  attainment  of  these 
ends  by  the  corporation.  To  enjoin  the  collection  of  municipal  taxes  due 
upon  property  owned  by  individuals,  to  the  extent  that  there  b  a  debt  from 
the  dty  to  such  individuals,  is  the  exercise  of  a  power  of  appropriation 
and  interference  with  public  trusts  and  the  exercise  of  delegated  sover- 
eign powers  which  has  not  received  the  sanction  of  any  court  The 
amount  of  the  tax  is  not  strictly  a  debt  due  by  the  person.  Its  collection 
is  enforced  without  suit,  and  in  many  other  respects  there  is  a  difference. 
(7  WalL  80.)  It  is  a  burden  imposed  upon  property,  the  return  for 
which  it  is  presumed  the  tax  payer  rec^ves  in  the  matter  of  benefit 
through  police  regulations  and  oUier  results  incident  to  municipal  gov- 
ernment The  exact  amount  of  benefit  which  each  dtiaen  receives  from 
the  exercise  of  such  powers  is  not  the  subject  of  precise  calculation. 
Taxes  and  public  revenues  are  not  subject  to  executions  against  munici- 
pal corporations.  Upon  the  same  principle,  salaries  due  ofilcers  of  mu- 
nicipal corporations  are  not,  in  general,  subject  to  garnishment  As  a  mat- 
ter of  abstract  right  and  morality,  it  is  unquestionably  true  that  all  prop- 
erty and  funds  of  a  debtor,  whether  it  be  a  corporation  or  an  individual, 
should  be  subject  to  compulsory  process  at  the  suit  of  the  creditor,  and 
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this  is  the  general  theory  of  the  law.  Even  this  rule,  however,  is  subject 
to  many  exceptions,  such  as  exemptions  allowed  from  motives  of  public 
policy.  In  the  matter  of  municipal  revenues  and  taxes,  the  rnle  at  law 
IS  that  they  are  exempt  from  execution,  unless  by  statute  they  are  made 
so  liable.  The  same  principle  which  exempts  them  at  law  would  not 
permit  a  court  of  equity  to  allow  a  creditor  to  set  off  his  debt  against  his 
taxes.  To  this  extent  a  court  of  equity  would  be  administering  the  gen« 
eral  revenues  of  the  corporation  and  assuming  municipal  discretions. 
There  is  no  lien  upon  the  fund  to  be  enforced  ;  and  there  is  no  trust  in 
connection  with  the  debt,  unless  the  general  abstract  power  and  duty  to 
tax  to  pay  debts  is  itself  a  trust.  This  is  no  more  a  trust  than  the  duty 
and  power  of  every  individual  who  has  funds  to  pay  debts  is  a  trust. 

In  treating  of  the  matter  of  set-off  and  taxation,  the  Supreme  Court  of 
New  Jersey  remarks :  '^  Debt  is  the  subject-matter  of  set-off,  and  is  liable 
to«set-off ;  a  tax  is  neither.  To  hold  that  a  tax  is  liable  to  setoff  would 
be  utterly  subversive  of  the  power  of  government,  and  destructive  of  the 
very  end  of  taxation."     2  Dutch.  899  ;  8  Mete  526 ;  26  Yt.  486. 

The  next  question  is,  wiU  a  court  of  equity  enjoin  the  sale  of  property 
for  taxes  on  account  of  irregularities  in  the  matter  of  notice  of  time  and 
place  of  sale  ?  If  the  tax  is  due-— and  that  such  is  the  case  is  not  here 
denied — ^the  party  should  pay  it.  A  court  of  equity  will  not  aid  him  in 
resisting  the  just  and  legal  demands  of  the  government  It  will  not  step 
iii«  for  such  reasons,  and  protect  a  party  in  not  paying  a  tax  which  he 
admits  is  due.  This  is  a  very  familiar  principle,  obtaining  in  all  of  the 
states. 

The  only  other  question  remaining  is,  wiU  a  court  of  equity,  on  ac- 
count of  the  failure  of  the  mandamui  proceeding,  devise  some  method  to 
enforce  payment  of  the  debt  ? 

Substantially,  this  proposition  was  considered  by  the  Supreme  Court 
<tf  the  United  States  in  the  cases  of  Reei  v.  The  OUg  of  WaUrtownj  19 
WalL  107,  and  the  case  of  Bisine  v.  7%e  Lwee  Oommiiiuman^  id.  658. 
It  is  held  in  these  oases  that  the  failure  of  the  ordinary  legal  rem- 
edy does  not  confer  any  jurisdiction  upon  the  Court  of  Chancery.  Be- 
cause the  proceeding  has  not  been  used  at  law  with  sufficient  success  by 
the  plaintiff  to  secure  his  debt,  cannot  justify  a  court  of  eqni^  in  devis- 
ing some  method  to  accomplish  that  end. 

The  judgment  is  affirmed. 
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Bno  T.  BiBD. 
(1511a.42i.) 

Wbflie  one  tenant  In  ocnmnon  oooopiee  and  coltlYBtei  the  ooimmmi  eetate,  to  the  eidn* 
•km  of  hie  co-tenante,  the  latter  have  a  right  to  an  acooont  of  the  proflti  of  the  oope 
prodnoed,  hot  no  property  hi  the  crope ;  and  therefore  a  moctBige  of  rooh  orope  ^ 
the  occapyfaig  tenant  la  good  agahiat  hie  oo4eQanta  andthe  nioxtgagee  la  not  liable  to 
acooont  to  them. 

• 

rpH^  opinion  states  the  case. 
Pa$eo  ^  SeoUj  for  appellants. 

■ 

George  P.  Raney  and  /.  W.  Mahn^^  tor  W.  Q.  Bird. 
Papy  ^  Sanely  for  respondents. 

Wbstoott,  J.  The  appeal  in  this  case  is  from  two  decrees  of  the 
Chancellor — one  final,  the  other  interlocntory*  The  final  decree,  from 
which  the  appeal  is  taken,  dismisses  the  hill  as  to  the  defendants,  Earle 
and  Perkins,  and  this  action  is  the  general  error  assigned  as  to  that  de- 
cree. The  interlocutory  decree  which  the  appeal  brings  here  for  reyiew 
directs  the  commissioners  appointed  to  partition  the  lands  to  assign  to 
defendant,  W,  C.  Bird,  in  the  partition  prajed  for,  that  porUon  of  the 
land  which  embraces  the  homestead  of  the  family ;  directs  an  account 
to  be  taken  of  the  rents  and  profits  of  the  land  which  has  been  in  the 
possession  of  W.  C.  Bird,  and  revokes  the  order  restraining  Bird  from 
disposing  of  the  crops. 

Defendant,  W.  C.  Bird,  takes  no  appeal  from  that  portion  of  the  in* 
terlocutory  decree  which  directs  an  account  to  be  taken  of  the  rents  and 
profits  received  by  him,  nor  do  the  appellants  here  present  that  question- 
It  is,  therefore,  not  before  us  for  consideration. 

The  two  general  questions  presented  are :  was  the  decree  dismissing 
this  bill,  as  to  Earle  and  Perkins,  error  ?  Was  the  interlocutory  decree 
erroneoos  in  so  &ur  as  it  directed  the  commissioners,  in  making  the  par* 
tition,  to  assign  to  W.  C*  Bird  the  portion  upon  which  was  located  the 
family  homestead,  and  in  so  far  as  it  restnuned  W.  C.  Bird  from  dispos- 
ing of  the  crops  ? 

Upon  the  death  <tf  Daniel  Bird,  in  the  year  1867,  the  plaintifb,  chil- 
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drei.  of  Daniel  B.  Bird,  and  grandchildren  of  Daniel  Bird,  became  en- 
titled to  one-third  interest  in  a  tract  of  land  in  Jefferson  county ;  the 
plaintifb,  children  of  Pickens  B.  Bird,  and  grandchildren  of  Daniel 
Bird,  became  entitled  to  one-third  interest ;  and  the  defendant,  W.  C. 
Bird,  the  son  of  Daniel  Bird,  became  entitled  to  the  remaining  third* 
They  were  tenants  in  common. 

At  the  death  of  the  grandfather,  W.  C.  Bird  was  in  possession  of  the 
entire  tract,  and  has  so  remained  up  to  this  time,  with  the  exception  of 
the  year  1874.  As  to  this  year,  the  plaintiffs  allege  an  entire  and  ex* 
elusive  possession,  while  Bird  answers  that  he  has  cultivated  only  a  part 
for  that  year,  and  that  he  has  been  willing  for  the  others  to  occupy. 
Up  to  1874,  it  is  admitted  that  he  occupied  and  used  the  entire  tract,  ap- 
propriating the  rents,  issues  and  profits  thereof.  During  this  period 
Elarle  &  Perkins,  commission  merchants,  advanced  to  him  moneys,  tak« 
ing  mortgages  upon  his  crops  from  year  to  year,  to  secure  the  repayment 
of  the  sums  so  advanced ;  and  the  defendant.  Bird,  in  compliance  with 
his  contract,  turned  over  his  crops  annually  to  Earle  &  Perkins,  who 
sold  them  and  applied  the  proceeds  to  the  payment  of  the  indebtedness 
of  Bird  to  them. 

The  original  bill  was  filed  in  1869  against  defendant,  W.  C.  Bird,  and 
its  prayer  was  for  a  partition  and  account  of  the  rents  and  profits.  In 
June,  1870,  the  plaintiffs  agreed  to  sell  their  interests  in  the  land  to  the 
defendant,  and  the  court  after  ascertaining  the  values  in  accordance  with 
the  agreement^  on  the  27th  day  of  May,  1872,  appointed  a  referee  and 
directed  a  sale  upon  the  terms  agreed  upon.  On  the  10th  of  May,  1878, 
the  referee  reported  to  the  court  a  failure  on  the  part  of  defendant,  Bird, 
to  comply  with  the  agreement  of  the  sale,  and  requested  further  instruo- 
dons,  or  that  he  be  discharged.  The  court  took  no  action  upon  this  re- 
port. 

On  the  17th  d^y  of  February,  A.  D.  1878,  defendant,  Bird,  executed 
4i  mortgage  upon  all  the  crops  of  cotton,  com,  and  fodder  to  be  raised 
by  him  during  that  year.  This  mortgage  was  conditioned  to  pay  ad- 
vances for  the  crops  for  that  year,  and  to  apply  any  remaining  balance 
to  the  debt  due  them  by  him  for  antecedent  advances. 

It  will  be  seen  that  this  mortgage  was  given  while  Bird  was  in  poises* 
sion,  under  a  contract  of  purchase  from  the  plaintiffs,  which  had  been 
agreed  to  by  them,  and  which  had  been  approved  by  the  court 

A  receiver  was  appointed  of  these  crops  of  1878,  by  the  court,  in 
another  suit,  wherein  Earle  &  Perkins  sought  a  foredosore  of  theli 
'oiortgage,  and  the  proceeds  of  the  sales  thereof  are  now  under  the  oon* 
trol  of  the  court. 
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Under  thia  state  of  facts,  the  claim  now  here  made  is,  that  defendant, 
W.  C.  Bird,  having  controlled  the  interests  of  the  infant  plaintifb  in  this 
land  since  1867,  is  liable  to  them  as  trostee  or  guardian,  and  that  defend- 
ants, Earle  &  Perkins,  having  received  all  of  the  crops  raised  thereon, 
are  likewise  liable  as  trostees,  and  that  they  should  be  decreed  to  account 
therefor.  The  precise  question,  therefore,  which  we  have  to  determine 
is :  Is  the  mortgagee  of  crops  grown  by  one  tenant  in  common  of  the 
land,  who  has  possession  of  the  entire  estate,  responsible  as  trustee  to 
other  infant  tenants  in  common  of  the  land  with  the  mortgagor,  such 
mortgagee  having  received  the  crops  and  appropriated  the  same  to  the 
payment  of  his  mortgage  debt  ? 

Appellants  insist  that  the  infant  tenants  in  common  had  a  property 
and  title  in  the  crops  grown  by  their  co-tenant  to  the  extent  of  their  in- 
terest in  the  land,  and  invoke  in  their  behalf  the  familiar  principle  that 
when  a  person  enters  upon,  or  takes  possession  of  the  propertif  of  an  in- 
fant, a  court  of  equity  will  consider  such  person  entering  as  guardian  or 
trustee,  and  will  decree  an  account  against  him.  That  such  is  the  law 
cannot  be  questioned.  81  Eng.  Ch.  505  ;  8  Fla.  158.  But  is  it  true 
that  infant  tenants  in  common  of  lands  are  tenants  in  common  of  the  crops 
produced  thereon  by  their  co-tenant,  through  a  sole  use  and  occupation  of 
the  common  estate  ? 

Iti  Coke  Litt  200,  b,  the  common  law  upon  the  subject  of  tenants  in 
common  is  tjhus  announced :  ^  If  one  tenant  in  common  maketh  his  com- 
panion his  bailiff  of  his  part,  he  shall  have  his  action  of  account  against 
him.  But  although  one  tenant  in  common,  without  being  made  baOiff, 
take  the  whole  profits,  no  action  of  account  lies  against  him." 

It  was  manifestly  unjust  to  permit  one  tenant  in  common  thus  to  take 
the  whole  profits  of  the  common  estate  without  accounting,  and  it  was 
the  purpose  of  the  statute  of  4  Ann,  ch.  16,  to  correct  that  evil.  That 
statute,  which  is  in  force  in  this  State,  enacted  that  an*  action  of  account 
shall  lie  by  one  tenant  in  common  against  another  who  has  aduaU^  re- 
ceived more  than  liis  share  of  the  proJUe, 

Under  the  statute  of  Ann,  it  was  no  longer  necessary  that  one  tenant 
in  common  should  take  the  profits  as  bailiff  by  appointment  to  make  him 
responsible.  It  was  only  necessary  that  he  should  receive  more  than  his 
just  share  of  the  profits.  By  this  act,  and  without  appointment  by  his 
co-tenant,  he  became  bailiff,  and  was  responsible  for  what  he  actually  re- 
ceived beyond  his  just  share. 

The  English  courts,  however,  held  that  there  was  not  a  receiving 
within  the  meaning  of  the  statute  in  cases  where  one  tenant  in  common 
had  enjoyed  more  of  the  benefit  of  the  subject  or  made  more  by  its 
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oocnpation  than  the  oUier,  and  restricted  the  statute  to  cases  only  where 
one  tenant  in  common  receives  money,  or  something  else,  horn  another 
persoHy  to  which  both  co-tenants  are  entitled  by  reason  of  their  being 
tenants  in  common,  and  in  proportion  to  their  interest  as  such,  and  of 
which  the  one  receives  and  keeps  more  than  his  just  share  according  to 
that  proportion.  Mere  occupancy  by  one  tenant  in  conunon,  onder  this 
decision,  involved  no  liability  to  acconnt  to  another  tenant  in  common. 
These  are  the  views  announced  by  Baron  Parks  in  9  Eng.  Law  and 
Eq.  839. 

The  same  view  has  obtained  in  the  United  States,  in  the  State  of  Mas- 
sachusetts, 12  Mass.  156;  California,  12  Cal.  422;  New  York,  18  Barb. 
265 ;  Kentucky,  7  J.  J.  Marsh.  189 ;  Maryland,  80  Md.  126 ;  New  Jer- 
sey, 8  Stockt.  404 ;  and  Mbsouri,  29  Mo.  866.  A  different  doctrine  has 
prevailed  in  the  States  of  Virginia,  16  Gratt  21,  52  ;  Vermont,  44  Vt. 
847 ;  South  Carolina,  1  McMull.  69 ;  and  Georgia,  14  Ga.  486. 

In  these  States  the  occupying  tenant  has  been  held  responsible  for 
what  he  has  realized  beyond  his  just  proportion,  and  has  been  sometimes 
charged  with  a  yearly  rental  valuation. 

Where  there  has  been  an  ouster  of  one  tenant  in  common  by  another, 
or  a  use  of  the  whole  property,  accompanied  by  an  exclusion,  then  an 
account  is  decreed.  80  Md.  126 ;  44  Vt.  848 ;  27  Ind.  52 ;  22  N.  J. 
85  ;  28  Iowa,  527. 

After  a  careful  examination  of  all  the  authorities  upon  this  subject 
cited  by  the  appellant,  as  well  as  many  more  which  we  have  consulted, 
we  can  find  no  sanction  for  the  view  that  the  plaintiffs  had  any  property 
in  the  products  raised  by  defendant.  Bird.  Even  where  there  is  a  lia- 
bility, it  is  a  liability  to  account  for  rents  and  profits  received  as  distinct 
from  a  liability  in  an  action  for  conversion  of  the  property,  or  other  like 
actions  based  upon  a  right  of  property  in  the  plaintiff.  Each  tenant  in 
common  has  an  equal  right  of  entry  and  possession.  The  possession  of 
one  is,  in  contemplation  of  law,  the  possession  of  the  other,  and  to  rebut 
such  presumption,  an  actual  ouster  must  be  shown. 

The  title  and  property  in  the  crops  raised  upon  the  land  occupied  by 
the  one  tenant.in  common  vest  in  him.  He  can  mortgage  and  sell  the 
entire  crop,  and  if  it  is  gathered  before  partition,  the  crop  is  his  prop- 
erty. These  crops  have  been  the  result  of  his  separate  occupation,  the 
use  of  his  labor,  skiU  and  industry.  The  crop  of  1878  was  made  during 
an  occupancy  by  consent  of  the  plaintiffs,  and  under  the  sanction  of  the 
court.  Bird,  having  received  advances  from  Earle  &  Perkins  under 
these  circumstances,  their  mortgage  upon  the  crops  gathered,  and  the 
proceeds  of  which  are  now  under  the  control  of  the  court,  b  good  as 
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-against  the  daim  of  property  urged  bj  plaintiffiB.  As  to  the  crop  of  1873, 
Bird  was  in  possession  by  their  agreement,  and  if  plaintiffs  had  disturbed 
"his  possession,  they  would  have  been  trespassers.  They  have  no  prop- 
•erty  in  these  crops.  A  growing  crop  is  part  of  the  freehold.  Had 
plaintiffs  obtained  partition  while  the  crops  were  growing,  they  would 
have  been,  as  against  Bird,  entitied  in  severalty  to  such  part  as  was 
:growing  upon  the  land  assigned  them,  i  Mete  415 ;  4  Kent,  370. 
Whether  this  would  have  been  the  rule  as  against  the  merchant  making 
•advances,  through  which  the  crops  were  raised,  it  is  unnecessary  here  to 
•Inquire,  as  there  has  been  no  such  partition. 

Our  conclusion  upon  this  branch  of  the  case  is,  that  neither  Bird  nor 
Earle  &  Perkins,  in  appropriating  the  crops  raised  upon  the  conunon 
-estate,  entered  upon  or  used  the  property  of  an  infant ;  that  the  title  and 
ownership  of  these  crops  was  in  the  occupying  tenant,  subject  to  liability 
to  an  account,  if  his  possession  was  adverse  and  exclusive,  or  the  result 
•of  ouster. 

The  claim  that  either  Bird  or  Perkins  held  the  legal  tide  to  these  crops 
.as  trustee,  or  that  they  were  in  any  manner  trustees,  cannot  be  enter- 
tained. If  Bird  had  the  right  of  property  in  the  crop  as  an  incident  to 
iiis  right  of  entry  and  possession,  labor  and  cultivation,  then  it  is  impos- 
'«ible  that  he  can  be  a  trustee  for  the  benefit  of  others  in  property 
in  which  he  has  the  entire,  the  sole  and  exclusive  property  himself , 
unless  one  who  has  the  absolute  and  unqualified  ownership  of  a  chattel 
>oan  be  the  trustee  of  another  as  to  that  chattel,  a  proposition  so  manifest- 
ly erroneous,  that  it  needs  only  to  be  mentioned  to  perceive  its  error. 

In  a  case  of  precisely  similar  character  to  this  in  many  respects,  and 
where  infants  were  plaintiffs,  the  Court  of  Appeals  of  South  Carolina 
lield  expressly  that  defendants  occupying  the  relation  that  Bird  does  in 
this  case  to  the  plaintiffs,  could  not  be  regarded  as  trustees  of  the  com- 
plainants.    1  Speer's  Eq.  Cas.  264. 

If  Bird  cannot  be  so  regarded,  as  a  matter  of  course  his  mortgagee  for 
Talue,'with  knowledge  of  the  state  of  his  tiUe,  cannot  be  treated  as  a 
trustee. 

The  bill  as  to  Earle  &  Perkins  was  properly  dismissed.     Plaintifib 
4iad  neither  equitable  nor  legal  right  as  against  them.    It  they  had  any 
•right  against  Bird,  it  did  not  extend  beyond  a  right  to  an  account ;  there 
-was  neither  lien  nor  property  in  the  crops  raued  by  his  labor  and  ocou 
tpation. 

The  next  and  only  remaining  question  presented  by  this  appeal  is,  was 
the  interlocutory  decree  erroneous  in  so  far  as  it  revoked  the  restraining 
<»rder  of  November  27,  1874,  and  in  so  far  as  it  directed  the  commission- 
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en  in  making  the  partition  to  assign  to  W.  C.  Bird  the  portion  upon 
which  was  located  the  family  homestead  ? 

The  order  of  November  27  restrained  Bird  from  disposing  of  the  cropa> 
made  bj  him.  He  alleges  in  his  answer  that  he  did  not,  for  the  year 
1874,  cQltivate  more  than  one-third  of  the  land.  He  swears  positively^ 
that  he  did  not  exdnde  his  co-tenants.  As  to  the  other  crops  the  plain- 
iaSB,  we  have  seen,  have  no  property  in  them  or  lien  thereon.  We  can 
see  no  groond  for  the  restraining  order.     It  was  properly  revoked. 

The  next  qnestion  is  as  to  the  matter  of  the  partition. 

The  power  of  the  chancellor  over  the  entire  subject  cannot  be  denied.. 
He  cannot  be  bound  against  his  own  views  of  right,  and  in  the  ezerdse- 
of  his  general  discretion,  by  the  action  of  the  commissioners.  And  whfle- 
it  is  nnqnestionably  true,  as  a  general  rule,  that  the  chancellor  should 
adopt  the  action  of  parties  appointed  by  himself  to  take  testimony,  in- 
spect the  lands,  and  after  consideration  of  the  entire  subject,  to  act;  still 
there  is  no  absolute  rule  making  it  his  duty  so  to  do.  Under  the  statute- 
he  has  power  to  remove  the  commissioners,  and  the  whole  matter  is  one- 
of  judidal  discretion  with  which  this  court  will  not  interfere,  unless  in  a 
plfun  case  of  wrong  and  injustice.  It  is  the  general  doctrine  prevailing 
in  appellate  courts  that  they  will  not,  except  in  plain  cases,  interfere  witb 
such  discretions.  Except  as  is  otherwise  provided  in  the  statute,  the- 
chanoellor  had  all  the  powers  of  a  court  of  equity  over  the  subject  The* 
court  is  invested  with  all  the  cumulative  powers  created  by  the  statute^ 
and  retains  all  chancery  attributes  except  as  otherwise  provided  by  the- 
act 

It  cannot  be  denied  that  it  was  within  the  power  of  the  court  to  direct 
the  commissioners  to  assign  to  Bird  that  part  of  the  land  upon  which  was- 
situated  the  homestead.  Mr.  Justice  Stobt  says :  ^'  The  court  should 
assign  to  the  parties  respectively  such  parts  of  the  estate  as  would  best 
accommodate  them  and  be  of  most  value  to  them  with  reference  to  their 
respective  situations  in  relation  to  the  property  before  the  partition.*^ 
Nor  will  courts  of  equity,  in  making  these  adjustments,  *'  confine  them- 
selves to  the  mere  legal  rights  of  the  original  tenants  in  common,  but 
will  have  regard  to  the  legal  and  equitable  rights  of  all  other  parties  in- 
terested in  the  estate,  which  have  been  derived  from  any  of  the  original^ 
tenants  m  common." 

We  cannot  see  that  the  plaintiffs,  either  the  children  of  Daniel  B. 
Bird  or  of  Pickens  B.  Bird,  stand  in  any  such  relation  to  the  homestead  io 
this  cause  as  would  induce  us  to  control  the  discretion  of  the  chancellor, 
and  direct  its  assignment  against  his  judgment  to  one  or  the  other  ol 
them,  except  upon  one  hypothesis.     If  the  fact  be  that  the  allotment  ol 
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the  homestead  placed  to  W.  C.  Bird  will  reaiilt  in  its  being  subject  to  a 
heavy  mortgage  debt  of  aach  character  as  wiU  render  it  subject  to 
sale,  and  it  b  not  made  to  appear  by  W.  C.  Bird  that  he  can  retain  it  as 
his  homestead,  then  it  should  be  assigned  to  the  chfldren  of  one  or  the 
other  of  the  brothers  as  the  chancellor  may,  in  his  discretion^  determine 
it  best  under  all  the  drcumstanoes.  The  plaindfEs  allege  that  such  a  mort- 
gage deed  exists ;  that  defendant,  Bird,  is  in  no  condition  to  redeem ;  that 
the  assignment  of  the  homestead  place  to  him  is  an  assignment  virtually 
to  his  creditors  or  to  purchasers  at  a  sale  to  be  had  under  the  mortgage ; 
that  both  he  and  his  wife  have  waived  all  right  of  homestead  in  the 
premises,  and  have  executed  deeds  by  which  they  have  consented  to  a 
sale  to  pay  their  debt.  If  this  will  be  the  result,  then  it  is  manifestly 
and  plainly  unjust  to  prefer  the  creditors  of  W.  C.  Bird  to  the  children  of 
his  brothers.  If  this  will  not  be  the  result,  then  defendant,  Bird,  has  cer- 
tainly an  equal  right  to  the  homestead,  and  such  assignment  should  not 
be  disturbed.  The  assignment  cannot  be  affected  by  a  liability  to  ac- 
count, if  there  be  such  liability,  or  the  appropriation  of  past  crops.  It 
should  be  made  with  reference  to  the  respective  situations  of  those  inter- 
ested to  the  property  before  partition.  In  this  case  the  homestead  was 
occupied  by  W.  C.  Bird  ;  the  plaintiflb,  infants,  had  other  homes.  Why 
should  they  be  given  the  homestead,  and  W.  C.  Bird  denied  it  ?  W.  C. 
Bird  is  the  only  surviving  son,  and  has  been  occupying  it  as  a  home. 

The  record  now  before  the  court  does  not  enable  us  to  come  to  any 
conclusion  upon  this  subject,  nor  did  the  testimony  and  record  before  the 
3hancellor  enable  him  to  pass  upon  this  question.  The  result  is  that  this 
case  must  go  to  the  court  below  for  a  determination  of  the  question  of  par- 
tition and  for  further  proceedings.  The  decree  dismissing  the  bill  as  to 
Earle  &  Perkins  is  affirmed.  The  interlocutory  decree,  so  far  as  it  as- 
signs to  defendant  W.  G.  Bird  the  homestead  place,  b  reversed,  aiid  the 
case  b  remanded  for  further  proceedings  not  inconsbtent  with  hb  opin« 
Um  and  conformable  to  law. 
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JSn»bmd  tmd  wffk'^ dowwyawcg 6y  hu^nd to  wifi  —  wkm  optUg  wSi§uttama$  Offotui 

tubtequent  endUon, 

AhuBtmd  cmiveyed an  hUi  real  ertale directly  to hto  wife  in eomldqiattoo  of  "loroand 
affectloii,"  and  the  deed  was  duly  recorded.  He  was  at  tlie  time  but  aUghtly  in 
debt  and  was  posseseed  of  a  laige  amount  of  peisonal  property.  He  afterward  con- 
tracted debts  which  his  personal  property  —  by  reason  of  losses  occasioned  by  war— 
was  insnffldent  to  pay,  and  his  creditors  (one  of  whom  had  a  small  daim  which  was 
dne  when  the  conyeyance  was  made)  filed  a  bill  in  equity  to  sabject  the  land  con- 
veyed to  the  wife  to  the  payment  of  the  debts.  Held,  the  deed  was  good  in  equity, 
and  that  the  land  woold  not  be  subjected  to  the  debts. 

BILL  in  equity  by  Wall  and  another,  late  merchants  and  partners, 
alleging  that  in  1867  they  recovered  a  judgment  against  Reuben 
Sayers  for  $1,266  ;  that  said  Sayers  had  no  personal  property,  but  that 
he  was  seized  in  fee  simple  of  seven  hundred  and  fifty  acres  of  land  in 
Pulaski  county,  and  praying  that  so  much  of  said  land  as  is  necessary  be 
sold  to  pay  their  judgment. 

Defendant,  Sayers,  made  answer,  alleging  that  he  was  not  then  and 
had  not  been  for  sixteen  years  the  owner  of  the  land  mentioned,  but  that 
said  land  was  the  property  of  one  Comer  and  others,  named  as  heirs  at 
law  of  Eleanor  A.  Sayers,  deceased. 

Thereupon  the  said  Comer  and  others  named  were  oermitted  to  file  an 
answer  in  the  case,  wherein  they  aver  that  the  land  in  question  wv  in 
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November,  1855,  oonvejed  \jj  Benben  Sajera  to  his  wife  Eleanor  A» 
Sayera,  and  the  deed  was  immediately  put  apon  record.  That  at  that 
time  Reuben  Sayers  owed  very  little,  and  retained  property  ample  to  pay 
his  debts.  That  not  more  tlum  $50  of  the  plaintiff's  debt  was  then  dne. 
That  Mrs.  Sayers  died  in  1864,  leaying  J.  Howe  Sayers,  Mrs.  Comer, 
Mrs.  Donn  and  Mrs.  Deaderick,  her  children  and  heirs  at  law.  lliat 
soon  after  the  war  the  said  heirs  agreed  to  sell  the  land  if  $30,000  coold 
be  gotten  for  it;  and  A.  C.  Dunn  was  authorised  to  make  the  sale  if  he 
could  do  it  at  that  price.  That  as  the  parties  were  scattered,  it  was 
agreed  among  them  that  they  would  make  a  deed  conveying  the  land  to 
Reuben  Sayers,  to  be  held  by  a  third  person  as  an  escrow,  to  be  dft 
livered  to  Reuben  Sayers  when  the  sale  was  made,  that  he  might  oonyey 
the  land  to  the  pnrdiaser,  and  thus  prevent  delay,  and  remove  any  doud 
upon  the  title  from  the  fact  that  Reuben  Sayers  had  conveyed  the  land 
directly  to  his  wife.  That  accordingly  a  deed  was  prepared  and  was  exe- 
cuted by  J.  Howe  Sayers,  Comer  and  wife,  and  Dunn  and  wife ;  and  it 
was  expected  that  Lizzie,  the  youngest  child  who  was  not  quite  of  age^ 
would  execute  a  like  deed  on  her  coming  of  age.  That  the  deed,  when 
executed,  was  intended  to  be  deposited  with  Isaac  Hudson,  their  attor* 
ney,  but  remained  with  the  justice  who  took  the  acknowledgment  of  the 
parties ;  and  Lizzie,  on  coming  of  age,  declining  to  execute  a  deed,  and 
Dunn  having  failed  to  sell  the  land,  defendants  regarded  the  deed  as  of 
no  effect,  and  supposed  it  had  been  destroyed,  as  instructions  to  that  ef» 
feet  had  been  given  to  said  attorney.  That  said  deed  never  was  delivered 
to  Reuben  Sayers,  but  remained  with  the  justice  who  took  the  acknowledg* 
ment  of  the  parties,  until  about  the  commencement  of  this  suit,  when  the 
plaintiff,  Wall,  with  a  full  knowledge  of  these  facts,  obtained  said  deed 
from  the  said  justice  by  paying  him  his  price  therefor,  and  then  procured 
the  recordation  of  the  same  by  affixing  the  necessary  United  States 
revenue  stamps,  and  paying  the  derk  his  recording  fee  and  the  State 
tax. 

The  deed  from  Reuben  Sayers  to  his  wife  is  as  follows:  This  deed 
made  this  the  15th  day  of  November,  in  the  year  one  thousand  eight 
hundred  and  fifty-five,  between  Reuben  Sayers  and  Eleanor  Ann  Sayers^ 
his  wife :  Witnesseth,  that  whereas  the  said  Reuben  Sayers  intending 
shortly  to  visit  the  Western  country,  and  knowing  the  uncertain^  of 
life,  and  to  provide  a  permanent  home  and  a  future  residence  for  his 
family,  in  case  he  should  not  be  permitted  to  return  in  safe^  home,  and 
seeking  to  provide  against  confusion  at  all  events,  now  this  indenture 
witnesseth,  that  for  and  in  consideration  of  the  premises,  and  for  the 
natural  love  and  affection  he  has  for  his  wife,  the  said  Reuben  Sayera 
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doth  grant  unto  the  said  Eleanor  Ann  Sayers  his  entire  real  estate  lying 
in  the  county  of  Polaski,  his  present  residence,  containing  seven  hundred 
acres,  more  or  less.    Witness  the  following  signature  and  seal. 

Reuben  Satbbs.  [Seal.] 

This  deed  was  acknowledged  by  Reuben  Sayers  in  the  clerk's  office,  on 
the  21st  day  of  November,  1855,  and  admitted  to  record. 

The  evidence  shows  very  clearly,  that  at  the  date  of  the  deed  from 
Reuben  Sayers  to  his  wife,  all  the  debts  he  owed  did  not  amount  to  $100, 
and  that  he  then  owned  personal  property,  including  eight  valuable  ne- 
groes, worth  from  $10,000  to  $12,000.  He  continued  to  live  on  the  land, 
with  his  wife  and  children,  doing  apparently  a  prosperous  business ;  and 
at  the  end  of  the  war  he  owned  thirteen  slaves,  which  were  then  lost  to 
him. 

The  court  below  decreed  that  the  said  lands  be  sold  to  pay  the  debts, 
and  the  heirs  of  Mrs.  Sayen  appealed. 

Wade  and  /•  A.  OampbeU^  for  appellants. 

I 

OUmare  ^  Walker^  for  appellees.  1.  The  deed  in  this  cause  is  a  ocni- 
ditional  one,  and  the  condition  is  a  condition  preeedeni.  The  grantor 
^  returning  in  safe^  home,"  no  estate  ever  vested  in  the  grantee.  8 
BL  Com.  154;  Co.  Litt.  217;  4  Kent's  Com.  125;  2  Rob.  Prac  59; 
5  id.  779,  and  note. 

2.  If  the  deed  be  not  a  conditional  one,  yet,  being  a  deed  directly  from 
husband  to  wife,  it  is  void  at  laWf  and  wOl  only  be  enforced  in  a  court  of 
equity  where  it  is  made  on  vabtaib  consideration  or  as  a  tmtaile  pro- 
vidon  for  a  wife  or  ekUd;  and  where  it  is  made  as  a  suitable  provision 
for  a  wife  or  child,  the  court  of  equity  will  not  enforce  the  deed  if  the 
rights  of  eredUan  are  interfered  with.  Shepard  v.  Shepard^  7  Johns. 
Ch.  57 ;  White  v.  Wa^er,  25  N.  Y.  328 ;  Wtnans  v.  Peetieij  32  id. 
423 ;  SexUm  v.  Wheatan^  8  Wheat  229  ;  Janee  and  wife  v.  <Me9iehain, 
10  Gratt.  259 ;  JSHHean  v.  Miean,  1  Lead.  Cas.  in  £q.  199 ;  Spence's 
Eq.  Juris.  852 ;  Wright  v.  Wrighty  1  Yes.  St.  409. 

3.  The  deed  in  this  case  is  not  a  emtahle  provision  for  the  wife.  It 
gives  to  her  all  his  real  estate,  worth,  according  to  the  testimony, 
$30,000.  All  the  property  retained  by  the  grantor,  according  to  his  own 
testimony,  did  not  exceed  $10,000  or  $12,000. 

4  A  court  of  equity  will  not  enforce  a  deed  from  husband  to  wife  if 
there  is  any  unfumess  in  it  Sim$  v.  Rieketiy  35  Ind.  181 ;  Thompemi 
r.  MUb,  39  id.  528. 

5.  The  deed  in  this  case  hindered,  delayed  and  defrauded  creditors  to 
Vol.  XXI.— 39 
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the  extent  of  the  dehts  contracted  prior  to  the  date  of  the  deed ;  and  for 
that  reason  ought  not  to  be  upheld  in  a  court  of  equity.  The  question 
in  such  a  case  is  not  whether  the  debtor  retained  property  enough  in  his 
hands  to  pay  his  then  debts,  but  the  question  is  were  those  debts  paid, 
and,  if  the  debts  were  not  paid,  it  is  the  same  as  if  he  had  conveyed  awaj 
all  his  property.  S^rett  y.  WtUowSf  8  De  Qex,  Jones  &  Smithy  302 ; 
approved  in  J^eeman  v.  Pope,  Eng.  Law.  Bep.,  9  £q.  Cas.  206. 

Anderson,  J.  This  controversy  is  in  relation  to  the  deed  executed  by 
Reuben  Sayers  to  his  wife,  Eleanor  Ann  Sayers,  on  the  15th  day  of 
November,  1855 ;  whether  the  real  estate  conveyed  by  it  vested  in  Mrs. 
Sayers,  and  descended  to  her  children  and  heirs  at  her  death;  and 
whether  they  can  hold  it  against  subsequent  creditors  of  Reuben  Sayers. 

Before  proceeding  with  this  inquiry,  it  will  be  well  to  dispose  of  a 
question  raised  by  the  record,  whether  the  appellants,  or  any  of  them, 
have,  by  their  deed,  reinvested  Reuben  Sayers  with  any  interest  or 
estate,  which  he  may  have  passed  to  his  wife  by  said  deed  ?  No  such 
reconveyance  or  release  to  Reuben  Sayers  is  alleged  by  the  plaintiffs  in 
their  pleadings.  But  a  paper,  purporting  to  be  a  deed  of  conveyance  or 
release  ^rom  three  of  the  four  heirs  of  Mrs.  Sayers  to  Reuben  Sayers, 
having  been  brought  to  the  notice  of  the  court  by  the  master,  and  a  cer- 
tified copy  of  it  from  the  records  of  the  register's  office  exhibited  with  his 
report,  it  was  very  properly  noticed  by  the  appellants  in  their  petitions 
to  be  made  parties  defendants  and  in  their  answers.  They  aver  in  their 
petitions,  and  in  their  answers,  that  the  said  paper  was  never  delivered 
as  their  deed.  That  it  was  never  intended  to  be  delivered  as  a  deed,  ex- 
cept only  upon  a  certain  contingency  which  never  arose,  and  that  it  never 
was  delivered.  That  one  of  the  plaintiffs  got  possession  of  it  from  the 
magistrate  before  whom  it  had  been  acknowledged,  without  the  knowl- 
edge or  consent  of  either  of  them,  or  of  Reuben  Sayers,  to  whom  it  had 
not  been  delivered,  by  paying  the  magistrate's  fees,  who  delivered  it  to 
him  without  authority.  And  that  the  plaintiff,  after  thus  getting  unlaw- 
ful possession  of  it,  without  authority,  and  without  their  or  Reuben  Say- 
ers' knowledge  or  consent,  lodged  it  with  the  derk  to  be  recorded,  and 
paid  the  tax  on  it  and  the  clerk's  fees  for  recording.  These  allegations 
are  fully  sustained  by  evidence. 

I  am  clearly  of  opinion  that  said  paper  cannot  operate  as  a  conveyance 
or  release  of  any  thing  to  Reuben  Sayers ;  and  that  if  there  was  any  estate 
vested  in  the  appellants  by  the  deaUi  of  Mrs.  Eleanor  H.  Sayers,  under 
the  conveyance  of  November  15th,  1855,  it  is  not  divested  or  impaired 
by  that  paper. 
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I  proceed  now  to  inquire,  whether  any  rights  'vested  in  Mrs.  Sayers, 
vnder  the  said  oonveyance  of  her  husband,  which  have  descended  to  her 
eliOdren,  and  which  are  not  liable  to  the  judgments  of  subsequent  credit- 
o«v  of  the  grantor  against  him  ?  This  is  the  important,  the  main  ques- 
tion in  the  cause. 

**  There  is  nothing  inequitable  or  unjust  (Mr.  Justice  Stobt  remarks) 
in  a  man's  making  a  voluntary  conveyance  or  gift,  either  to  a  wife  or  to 
a  child,  or  even  to  a  stranger,  if  it  is  not  at  the  time  prejudicial  to  the 
rights  of  any  other  persons,  or  in  furtherance  of  any  meditated  design  of 
future  fraud  or  injury  to  other  persons."     Story's  Eq.  Jur.,  §  356. 

In  Sextan  v.  Wheatany  8  Wheat  229,  Mabsball,  Chief  Justice,  in 
delivering  the  opinion  of  the  court,  assumes  that  the  conveyance  in  that 
case  ^  must  be  considered  as  a  voluntary  settlement  made  on  his  wife  by 
a  man  who  was  indebted  at  the  time."  And  he  inquires,  ^'  Can  it  be 
sustained  against  the  subsequent  creditors?"  In  his  answer  to  that 
question  he  says :  *^  It  would  seem  to  be  a  consequence  of  that  absolute 
power  which  a  man  possesses  over  his  own  property,  that  he  may  make 
any  disposition  of  it  which  does  not  interfere  with  the  existing  rights  of 
others ;  and  such  disposition,  if  it  be  fair  and  real,  will  be  valid."  In 
these  few  words,  that  great  judge  enunciates  a  principle,  upon  which  all 
cases  of  this  class  may  be  determined,  and  upon  which  their  decision 
may  rest.  It  is  the  absolute  right  of  a  man  to  dispose  of  his  own  prop- 
erty as  he  pleases,  so  that  he  does  no  injury  to  the  existing  rights  of 
others.  The  question  b,  in  every  case,  did  the  voluntary  conveyance  in- 
terfere with  the  existing  rights  of  others  ?  If  it  did  not,  and  was  real 
and  bonajide^  the  grantor  having  an  absolute  right  to  part  with  liis  own 
property,  and  to  bestow  it  on  whom  he  pleases,  his  conveyance  is  valid* 
There  are  none  who  can  gainsay  it.  By  his  deed  of  conveyance  his  gran- 
tee is  absolutely  invested  with  the  title ;  and  the  subsequent  dealings  of 
the  grantor  wiUi  others,  or  the  liabilities  which  he  may  subsequently  come 
under  to  others,  cannot  impair  or  affect  the  rights  which  had  vested  in 
his  grantee.  The  property  which  vested  in  his  grantee  by  a  fair  and  bona 
fide  oonveyance  is  no  longer  his,  and  cannot  be  made  liable  for  his  debts 
snbsequenUy  contracted.  "The  limitations  to  this  power  (the  chief 
justice  further  says)  are  those  only  which  are  prescribed  by  law."  He 
then  proceeds  to  consider  the  statute  against  fraudulent  conveyanoes. 
^  In  construing  this  statute  (he  says)  the  courts  have  considered  every 
conveyance,  not  made  on  consideration  deemed  valuable  in  law,  as  void 
against  previous  creditors.  With  regard  to  subsequent  creditors  the  ap- 
plicatiou  of  this  statute  appears  to  have  admitted  of  some  doubt."  After 
t  ludd  and  extensive  review  of  the  cases,  he  thus  oondudes :  ^  From 
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these  cases  it  appears  that  the  oonstmction  of  this  statate  is  oompletelj 
settled  in  England.  We  believe  that  the  same  constraction  has  been 
maintained  in  the  United  States.  A  volnntarj  settlement  in  favor  of  a 
wife  and  children  is  not  to  be  impeached  by  subsequent  creditors  on  the 
ground  of  its  being  voluntary."  I  think,  in  this  conclusion,  he  is  sus* 
tained  by  the  current  of  decisions  in  England  and  America. 

But  it  may  be  impeached  on  the  ground  that  it  is  fraudulent.  The 
plaintiffs  do  not  charge  fraud  in  their  original  or  amended  bilL  They 
take  no  notice  of  this  deed  of  conveyance  in  any  way.  They  altogether 
ignore  it,  although  they  had  actual  knowledge  of  its  existence  before  they 
brought  this  suit.  They  did  not  bring  the  suit  until  after  they  got  pos- 
session of  the  paper  purporting  to  be  the  deed  of  three  of  the  children 
and  heirs  of  Eleanor  A.  Sayers  to  Reuben  Sayers.  Mr.  Cecil,  the  jus- 
tice, testifies  that  they  got  possession  of  it  in  the  spring  of  1871,  and  he 
thinks  before  the  1st  of  June,  1871,  the  date  of  the  institution  of  this  suit ; 
and  the  certificate  of  its  recordation  is  dated  27th  April,  1871.  They 
must  have  had  possession  of  it  prior  to  that  date.  This  paper  refers  ex- 
pressly to  the  deed  from  Reuben  Sayers,  to  his  wife  Eleanor  A.  Sayers, 
of  the  15th  of  November,  1855,  and  purports  to  release  all  their  daima 
as  heirs  at  law  of  said  Eleanor.  The  plaintiffs  certainly  had  actual 
knowledge  of  the  existence  of  the  said  deed  at  that  time,  if  they  had  not 
before.  The  presumption  is,  they  had  knowledge  of  it  before.  There 
was  no  concealment  of  it.  It  was  written  by  the  clerk,  the  printed  copy 
states,  on  the  15th  of  November.  On  the  21st  of  November  it  was*  ao 
knowledged  before  him  in  his  office  after  it  had  been  delivered  to  Mrs. 
Sayers,  and  was  admitted  to  record.  No  doubt  it  was  a  subject  of  remark, 
and  was  known  generally  by  his  neighbors.  But  the  registration  was 
constructive  notice  to  the  world,  and  the  presumption  is,  that  these  plain- 
tifb  were  apprised  of  it  when  they  afterward  credited  him.  The  only 
allegation  of  fraud  is  made  by  Hudson,  administrator  of  Hamilton  Say- 
ers, in  his  petition  for  a  rehearing.  Yet  the  final  decree  for  the  sale  of 
the  lands  is  founded  only  upon  the  ground  that  the  conveyance  is  fraudu 
lent  and  void  as  to  creditors.  If  fraud  had  been  alleged  in  the  pleadings 
(and  it  might  have  been  by  an  amended  bill  or  by  answer  to  the  i^ipel- 
lant's  petitions  to  be  admitted  defendants,  if  the  plaintiffs  believed  there 
was  any  ground  for  the  allegation),  what  proof  is  there  to  support  such  a 
charge,  or  the  assumption  of  the  decree  ?  Mr.  Justice  Stobt  adds  to  what 
I  have  heretofore  quoted  from  him,  and  in  the  same  section :  ^  Ji^  indeed, 
there  is  any  design  of  fraud  or  collusion,  or  intent  to  deceive  third  penons 
in  such  conveyances,  although  the  par^  be  not  then  indebted,  the  oob* 
vejance  will  be  held  entirely  void  as  to  subsequent  as  well  as  to  pieaent 
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Greditora  ;  for  fits  not  hanajlde.'*  Cord's  Legal  and  Equitable  Righcs  of 
Married  Women,  SS  ^^  75,  citing  Lard  Tawnsend  y.  Windham^  2  Ves. 
Sr.  1 ;  12  id.  155.  Let  the  role,  as  thus  dearly  laid  down,  be  applied 
to  the  case  in  hand. 

At  the  date  of  said  deed,  Reuben  Sayers,  the  grantor,  was  the  owner 
of  a  large  personal  property,  in  addition  to  the  real  estate  he  conveyed  to 
his  wife,  consisting  of  slaves,  horses,  cattle,  sheep,  hogs,  wagons,  fanning 
implements,  house  furniture,  etc,  of  the  value  of  from  $10,000  to 
$12,000.  His  indebtedness  did  not  exceed  $100.  After  the  execution  of 
said  deed,  he  continued  to  live  upon  the  farm,  and  had  the  management 
of  it,  supporting  his  wife,  and  educating  and  maintaining  their  children. 
He  purchased  and  paid  for  another  tract  of  land,  which  he  sold  again. 
He  dealt  liberally  in  cattle,  buying  and  selling,  which  seems  to  have  been 
a  source  of  considerable  income :  he  seems  to  have  been  a  man  of  thrift 
and  good  credit,  and  his .  personal  estate  was  augmented  rather  than 
diminished,  until  tiie  end  of  the  war.  The  trifling  debt  he  owed  prior  to 
the  execution  of  the  deed  in  question  seems  to  have  been  satisfied,  and 
the  debts  which  he  now  owes,  and  which  are  proved  in  this  cause,  were 
contracted  by  him  subsequent  to  said  conveyance.  The  precise  date  at 
which  they  were  severally  contracted  does  not  appear,  but  none  of  them 
earlier  than  1857  or  the  latter  part  of  1856,  except  two  small  notes 
amounting  to  about  $51,  which  he  owed  prior  to  the  conveyance,  and 
which  were  transferred  to  the  plaintiffs,  it  does  not  appear  when.  These 
notes  were  incorporated  with  the  debt,  subsequentiy  contracted  with 
Wall  &  Jordan,  and  embraced  in  the  new  obligation,  which  they  took  for 
the  whole  —  upon  which  he  afterward  paid,  as  appears  from  the  judg- 
ment, $75.  Whether  he  had  made  any  payment  to  those  parties  upon 
his  indebtedness  to  them,  before  the  execution  of  the  bond  or  note  upon 
which  the  judgment  was  rendered,  does  not  appear.  I  think,  whether 
the  evidence  shows  the  novation  of  that  small  pre-existing  debt,  or  not, 
it  may  be  assumed,  so  to  as  it  concerns  the  question  now  involved,  that 
it  has  been  satisfied.  And  I  think  it  may  be  fairly  inferred  from  the  evi- 
dence in  the  record,  that  there  was  not  a  point  of  time,  from  the  15th  of 
November,  1855,  until  the  dose  of  the  war,  that  a  moiety  of  the  per- 
gonal estate  owned  by  Reuben  Sayers  would  not  have  been  ample,  and 
more  than  suffident,  to  have  paid  every  debt  he  owed  in  the  world.  The 
conduct  of  his  creditors  shows  that  they  regarded  it  ample  to  secure 
them.  It  was  upon  the  faitii  of  that  they  credited  him,  and  forebore  to 
collect  their  debts  —  for  they  must  be  presumed  to  have  known  that  the 
real  estate  did  not  belong  to  him,  but  was  the  property  of  his  wife.  (It 
does  not  appear  that  they  thought  of  suing  until  after  they  got  possesnoB 
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of  the  supposed  deed  of  release.)  And  we  have  seen  that  his  personal 
estate  was  ample  to  give  him  the  credit  he  had. 

Whatfraiudulent  motive  eonld  he  have  had  to  make  said  conveyance 
to  his  wife  ?  He  still  retained  ample  property  in  his  own  hands  to  satisfy 
all  the  debts  which  he  aetuodfy  snbseqaently  contracted.  It  coold  not, 
therefore,  have  been  in  anticipation  of  contracting  those  debts  and  avoid* 
ing  the  payment  of  them  that  he  conveyed  his  reai  estate  to  his  wife ; 
for  he  had  ample  property  left  to  satisfy  them.  The  same  fact  is  a  com- 
plete answer  to  the  argument  of  appellee's  counsel,  that  he  made  the 
conveyance  in  contemplation  of  incurring  a  debt  of  $8,000  for  the 
building  of  a  residence  on  the  farm.  Why  would  he  have  made  a  con- 
veyance for  such  a  purpose,  when  he  knew  that  he  retained  property 
out  of  which  the  cost  of  the  building  he  contemplated  erecting  could  be 
made,  tf  it  were  even  threefold  or  fourfold  the  actual  cost.  I  am  satis- 
fied from  the  proofs  in  the  cause,  that  Reuben  Sayers,  in  contracting  the 
subsequent  debts,  was  conscious  of  his  ability  to  pay  them,  and  had  no 
thought  or  purpose  of  not  paying  them ;  and  that  his  creditors  credited 
him,  and  forebore  witii  him,  upon  the  faith  of  his  personal  property 
which  was  ample  to  pay  his  debts ;  and  that  he  and  they  were  dis- 
appointed by  the  result  of  the  war,  which  wrested  from  him,  by  the 
power  of  the  sword,  the  property  which  he  relied  on  in  the  main  as 
affording  him  the  means  of  paying  his  debts,  and  upon  the  &ith  of  which 
his  creditors  credited  him.  It  does  not  appear  that  he  was  sued  by  any 
creditor  before  the  close  of  tiie  war.  If  all  of  them  had  sued  and  ob- 
tained judgments  before  its  termination,  he  had  ample  property  to  have 
satisfied  every  dollar  he  owed ;  and  if  their  debts  are  lost,  it  b  the  mis- 
fortune of  both,  rather  than  the  wrong  of  either. 

But  it  was  argued  by  appellee's  counsel,  that  the  conveyance  of  the 
whole  of  his  real  estate  to  his  wife  —  so  large  a  proportion  of  all  he  was 
worth  —  is  a  badge  of  fraud.  The  same  argument  was  urged  in  Sexton 
V.  Wheaton,  It  was  contended  that  the  house  and  lot  contained  in  the 
deed  to  his  wife  was  the  bulk  of  Wheaton's  estate.  The  Chief  Justice 
said :  '^  If  the  fact  were  proved,  it  does  not  follow  that  the  conveyance 
must  be  fraudulent  If  a  man,  entirely  unincumbered,  has  a  right  to 
make  a  voluntary  settiement  of  a  part  of  his  estate,  it  is  difficult  to  say 
how  much  of  it  he  may  settJe.  In  Stephens  v.  OUve^  2  Bro.  Ch*  90, 
the  whole  real  estate  appears  to  have  been  settied,  subject  to  a  mortgage 
of  a  debt  of  £500 ;  but  that  settiement  was  sustained.  *  *  A  man 
who  makes  such  a  conveyance  necessarily  impairs  his  credit  (unless  he 
has  large  personal  property,  as  in  this  case)  ;  and  if  openly  done,  warns 
those  with  whom  he  deals  not  to  trust  him  too  far ;  but  this  is  not  fraud." 
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Nor  is  the  possession  by  the  husband  after  the  conyeyanoe  a  badge  of 
fraud.  Sohouler's  D.  R.  283,  note ;  2  Perry  on  Trusts,  277,  S  678. 
I  can  see  no  evidence  of  fraud  in  Uiis  case.  On  the  contrary,  I  think 
the  circumstances  disclosed  by  the  evidence  in  the  record  show  that 
Reuben  Sayers,  in  executing  the  conveyance  to  his  wife,  of  the  15th  of 
November,  1855,  acted  fairly  and  in  good  faith,  and  that  there  is  no 
ground  even  for  the  suspicion  of  fraud. 

The  question  now  arises  as  to  the  validity  of  the  deed  to  vest  the  real 
estate  in  Eleanor  A.  Sayers.  It  is  a  conveyance  directly  from  a  husband 
to  his  wife.  It  seems  to  be  well  settled  that  at  law  it  has  no  validity, 
because  of  the  legal  unity  between  husband  and  wife,  the  latter  having 
no  legal  existence  separate  from  her  husband.  As  a  consequence  of  this 
old  common-law  doctrine,  it  is  held  by  the  courts  of  law,  that  a  deed 
directly  from  a  husband  to  his  wife  must  be  inoperative  and  void ;  whilst 
if  it  had  been  made  to  a  third  person,  for  the  benefit  and  separate  use  of 
the  wife,  the  same  courts  held  that  it  is  valid,  and  vests  the  beneficial 
estate  in  the  wife.  Equity,  which  looks  more  to  the  substance  than  the 
form,  holds  that  the  conveyance  directly  from  the  husband  to  the  wife, 
if  fair  and  free  from  the  taint  of  fraud,  is  just  as  valid  as  if  the  convey- 
ance had  been  made  to  a  trustee  for  the  benefit  of  the  wife.  Equity 
will  interpose  a  trustee  to  hold  the  estate  for  the  benefit  of  the  wife,  or 
will  treat  the  husband  as  a  trustee  for  the  wife,  and  will  give  the  same 
effect  to  the  conveyance  as  if  it  had  been  made  to  a  third  person  for 
the  sole  and  separate  use  of  the  wife.  Huhw  v.  Buhev^g  AdnCrt^  10 
Ohio,  871 ;  WaOingsfard  v.  AHetiy  10  Pet  588 ;  24  Yt  375 ;  Deming 
V.  WiJUamSy  26 '  Conn.  226 ;  Putnam  v.  BiekweU,  18  Wis.  833  ;  Sitm 
V.  SiekeU,  9  Am.  Rep.  681 ;  Shepard  v.  Shepard,  7  Johns.  Ch.  57 ; 
Jones  Sf  wife  v.  Ohenehtxin  et  ah^  10  Gratt.  259.  These  cases  fully 
sustain  the  doctrine  as  I  have  laid  it  down.  In  Deming  v.  FfZ&ams, 
26  Conn.,  tt/^proy  the  judge,  in  a  very  lucid  opinion,  says  the  cases 
found  in  the  books  from  Skmning  v.  Si^le,  decided  in  1 734,  3  P.  Wms. 
334,  to  the  present  time,  sustain  the  principle,  ''  that  so  far  as  the  form 
and  substance  of  the  gift  or  alienation  are  important,  that  which  would 
be  good  if  made  to  a  third  person  is  good  in  a  court  of  equity  if  made 
by  the  husband  to  his  wife."     That  is  sensible. 

In  the  same  case  it  was  held,  that  in  order  to  give  the  wife  a  separate 
use,  words  indicating  such  intention  are  necessary  in  a  conveyance  from 
a  stranger  to  the  wife ;  but  that  it  seemed  to  be  '^  well  settled  that  they 
are  not  neeeeeary  in  a  conveyance  direct  from  the  husband  to  the  wifa 
The  law  attaches  to  absolute  deeds,  and  transfers  (says  the  court)  a  fuU 
alienation  of  the  entire  interest  or  property,  so  far  as  the  alienation  is 
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pennitied  by  the  principles  of  law  and  equity.  WMtten  y.  WhiUemj  8 
Cosh.  191,  rapports  the  same  doctrine.  It  is  treated  as  the  settled 
doctrine ;  and,  aocording  to  this  authority,  the  deed  from  Reuben  Sayers 
ui  his  wife,  if  absolute,  vested  in  his  wife  a  separate  estate,  though  sudi 
words  are  not  used ;  and  consequently  he  is  not  entitled  to  courtesy. 

As  a  coioUary  of  the  foregoing,  whilst  as  held  by  the  courts  of  law, 
the  deed  of  the  15th  of  November,  1855,  passed  nothing  from  Reuben 
Sayers  to  his  wife,  and  divested  from  him  nothing  of  his  title ;  by  the 
rules  and  principles  of  equity,  if  the  deed,  according  to  its  intent  and 
effect,  is  absolute,  it  immediately  divested  the  grantor  of  all  title  in  his 
own  right,  legal  or  equitable,  in  the  property  conveyed,  and  vested  an 
absolute  separate  estate  in  it  in  his  wife.  The  legal,  as  well  as  the  equi- 
table estate,  was  vested  in  her  by  the  terms  of  the  deed,  which  could  not 
take  effect  by  reason  of  tl^e  legal  fiction,  that  the  wife  and  the  husband 
are  one,  and  she  can  have  no  legal  ezistenoe  separate  from  him ;  but 
equi^  regards  the  title  of  the  husband  in  his  own  right  as  having  passed 
from  him  to  the  wife,  vesting  in  her  a  separate  estate,  in  which  the  hus- 
band has  no  interest  in  his  own  right,  legal  or  equitable.  And  courts  of 
equity  will  exert  their  powers  when  necessary,  and  in  a  proper  case,  to 
give  full  effect  to  such  conveyances.  In  order  to  give  the  deed  of  con- 
veyance in  question  such  effect,  nothing  further  is  necessary  to  be  done 
by  the  grantor.  He  signed,  sealed  and  delivered  the  deed,  and  acknowl- 
edged it  to  be  his  act  and  deed  in  the  mode  prescribed  by  law ;  and  the 
same  has  been  registered  aocording  to  the  requirements  of  the  statute. 
Nothing  further  is  necessary  to  be  done  by  the  husband,  or  can  be  done 
by  him,  in  order  to  complete  and  perfect  the  conveyance.  As  done, 
upon  the  principles  and  doctrines  of  equity,  the  title  of  the  husband  is 
divested,  and  is  vested  in  the  wife,  and  that,  I  take  it,  without  any  ac- 
tion by  a  court  of  equity.  Thus,  though  there  had  been  no  action  by 
the  court  of  equity,  an  absolute  separate  estate  was  vested  in  Eleanor 
A  Sayers,  upon  the  prindples  and  doctrines  of  equi^,  immediately 
upon  the  execution  of  said  conveyance.  She  remained  invested  with 
such  separate  estate  until  her  death,  when  it  descended  to  her  chfldren, 
just  as  if  it  had  been  an  estate  recognised  at  law.  And  now  when  it  is 
sought  to  divest  that  estate  from  them,  and  rabject  it  to  the  payment  of 
the  subsequent  debts  of  the  grantor,  though  courts  of  law  will  not  recog- 
nixe  the  conveyance  made  to  her,  under  whom  they  daim,  it  being  a 
valid  conveyance  upon  the  prindples  of  equity,  it  is  competent  for  them 
to  invoke  the  aid  of  equity,  to  give  effect  to  the  deed,  and  to  protect 
them  in  their  rights ;  and  it  is  proper  for  them  to  invoke  that  protection 
in  this  suit,  which  seeks,  by  a  court  of  equity,  to  subject  their  property 
to  the  payment  of  the  grantor's  debts- 
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It  WM  contended  for  the  appellees,  that  the  appellants  were  not  prop- 
erly before  the  court,  and  onght  not  to  be  allowed  to  assert  their  claims 
in  this  suit ;  or  at  least  they  could  only  do  so  by  a  cross-bill.  James 
Deaderick  and  wife  were  made  defendants  by  the  amended  bill,  and 
the  other  appellants  were  made  defendants  upon  their  petitions,  and 
had  leave  to  file  their  answers,  without  objection  by  the  appellees.  I  am 
not  sure  that  they  were  not  necessary  parties,  lliey  were  in  the  actual 
enjoyment  of  the  subject-matter  of  the  suit,  and  had  an  interest  in  it 
which  was  likely  to  be  defeated  or  diminished  by  the  plaintilEs'  claim ; 
and  had  an  immediate  interest  in  resisting  the  plaintiffs'  demand ;  and 
all  persons  who  have  such  immediate  interests  are  necessary  parties  to 
the  suit  1  Daniel's  Ch.  Plead.  &  Prac.,  ch.  5,  S  2,  p.  246.  It  is  the 
constant  aim  of  courts  of  equity  to  do  complete  justice,  by  deciding 
upon  and  settling  the  rights  of  all  persons  interested  in  the  subject-mat- 
ter of  the  suit,  that  further  litigation  may  be  prevented.  And  courts 
of  equity  delight  to  do  justice,  and  not  by  halves.  Story's  Eq.  PL,  §  72. 
If  it  is  true,  as  contended  by  the  learned  counsel,  the  plaintifEs  might 
have  proceeded  to  enforce  their  judgment  liens,  ignoring  the  appellants* 
claim  of  title,  subjected  the  property  to  sale,  and  proceeded  by  eject- 
ment at  law  to  dispossess  the  appellants,  in  which  they  must  have  suc- 
ceeded, as  the  appellants  could  not  have  asserted  their  title  in  a  court  of 
law,  and  that  the  decree  in  this  suit  for  the  sale  would  not  be  binding  on 
them  if  they  were  not  parties,  the  appellants  would  thereby  have  been 
driven  to  the  necessity  of  bringing  a  suit  in  equity  to  enjoin  the  plain- 
tiffs, and  to  assert  their  rights  which  might  have  been  litigated  and  de- 
termined in  this  suit.  Why  thus  multiply  suits  ?  The  plaintiffs  were 
proceeding  in  a  court  of  equity  to  enforce  their  judgment  liens  against 
lands  which  they  knew  the  appellants  claim  to  be  their  property,  and 
denied  to  be  chargeable  with  their  judgments ;  that  their  defense  could 
only  be  made  in  a  court  of  equity,  and  that  complete  justice  could  be  done 
in  this  suit,  by  deciding  upon  and  settling  the  rights  of  all  persons  in- 
terested in  the  subject-matter  of  the  suit.  It  seems  to  me  they  ought 
to  have  been  made  parties.  How  could  there  have  been  a  fair  sale  of 
the  lands  to  satisfy  their  judgments  until  the  rights  of  the  appellants 
were  determined  ?  They  would  have  of  course  asserted  their  claim, 
and  forbid  the  sale,  and  who  would  have  felt  safe  in  purchasing  until  the 
validity  of  their  claim  was  determined  ?  It  was  necessary  to  make  them 
parties  in  order  to  remove  a  cloud  which  rested  on  the  title,  before  a  de- 
cree for  the  sale.  I  am  inclined  to  think  they  were  necessary  parties  in 
this  suit.  But  it  is  not  necessary  to  decide  that  question  now,  as  they 
have  been  made  parties,  and  in  many  cases  a  person  may  be  made  a 
Vol.  XXI. — 40 
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party  though  he  is  not  an  indiBpepsable  party.  Story's  Eq.  PI.,  §  153. 
In  this  oase  they  were  made  parties  on  their  motion,  and  I  think  properly 
sa  And  although  it  perhaps  would  have  been  more  proper  to  have 
asserted  their  claim  by  cross-bill,  I  think  their  daim  was  a  defense  to 
the  proceeding  by  the  plaintiffs,  and  might  be  made  by  answer,  in  which 
the  affirmative  matter  of  defense  was  set  out  But  their  petition  might 
be  treated  as  a  cross-bill.  It  seems  that  they  were  properly  before  the 
court,  and  that  the  case  was  before  the  court,  by  admitting  them  parties 
defendant,  in  such  form  as  to  enable  it  to  dedde  and  settle  the  rights  of 
all  parties  interested  in  the  subject,  and  to  do  complete  justice,  and  pre- 
yent  a  multiplicity  of  suits. 

But  it  is  contended  for  the  appellees,  that  a  court  of  equi^  will  not 
give  effect  to  a  conveyance  from  husband  to  wife  against  creditors, 
though  subsequent  to  the  conveyance,  upon  any  consideration  which  is 
not  valuable.  I  can  perceive  no  good  reason  why  subsequent  creditors 
should  have  any  superior  equity  to  that  of  the  heir  of  the  grantor,  where 
he  had  given  the  property  to  a  second  wife,  who  was  not  the  mother  of 
the  heir  claiming  it.  If  his  deed  of  gift  divested  him  of  the  lands  and 
vested  them  in  another,  and  the  transaction  was  open  and  fair  and  un- 
tainted with  fraud,  the  property  ceased  to  be  his  from  the  date  of  the 
conveyance,  and  became  the  property  of  his  wife,  to  her  separate  use ; 
and  I  cannot  perceive  what  equity  his  subsequent  creditors  would  have, 
who  credited  him  upon  the  &ith  of  his  own  property,  to  charge  his  wife's 
property  with  the  payment  of  his  debts.  ^  It  is  true,''  Mr.  Justice  Stobt 
says,  '^  that  in  regard  to  the  defective  execution  of  powers,  etc.,  courts 
of  equity  do  not  always  interfere  and  grant  relief,  but  grant  it  only  in 
favor  of  persons  in  a  moral  sense  entitied  to  the  same,  and  viewed  with 
peculiar  favor,  and  where  there  are  no  opposing  equities  on  the  other 
side."  (1  Story's  Eq.  Jur.,  S  95,  cited  by  appellee's  counsel  in  brief.) 
Here  the  author  says,  the  relief  will  be  granted  in  favor  of  a  person  who 
is,  in  a  moral  sense,  entitied  to  the  same ;  and  none  are  more  so  tiian  a 
wife  or  children.  But  the  author  adds,  '^  where  there  are  no  opposing 
equities  on  the  other  side."  I  have  said  that  I  cannot  perodve  the 
ground  of  an  equity  in  the  subsequent  creditor  to  chaige  the  wife's  separ- 
ate estate  with  the  debt  of  her  husband,  for  which  he  obtained  credit 
upon  the  faith  of  his  own  property.  I  think  the  circumstances  of  this 
case  which  I  have  already  detailed,  are  peculiarly  strong  against  any 
such  daim  on  the  part  of  these  creditors  of  the  husband.  Having  by 
their  forbearance  lost  their  debts,  in  consequence  of  their  debtor's  losing 
bis  property  by  the  result  of  the  war,  upon  the  faith  of  whidi  their  debts 
were  contracted,  it  seems  to  me  they  would  have  no  equity  to  chaige  tb« 
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property  of  the  wife,  which  was  openly  and  &irly  settled  upon  her  as  her 
separate  estate  long  before  those  debts  were  contracted.  So  that  In  this 
case  there  are  no  oppanng  equities ;  and  the  anthority  cited  seems  to  be 
strongly  in  support  of  the  interference  of  a  court  of  equity  to  give  the 
aid  sought 

But  wUl  a  court  of  equity  give  effect  to  the  conTeyance  which  ia 
founded  not  upon  valuable,  but  only  meritorious  consideration,  in  favor 
of  a  wife  or  children  ?  Upon  this  point  I  wiU  refer  to  Story's  Eq.  Jur., 
S  169,  where  he  expressly  states  that  assistance  will  be  given  to  a  person 
standing  upon  a  valuable  or  meritorious  consideration.  The  authorities 
on  this  point  are  somewhat  conflicting,  and  as  this  opinion  is  already  too 
much  extended,  I  will  not  undertake  to  review  them,  but  will  content 
myself  with  a  reference  to  the  opinion  of  Allbh,  J.,  in  J<mei  and 
wife  V.  Obenehain  ei  aL,  10  Gratt  261,  in  which  he  reviews  the  de- 
cisions on  the  subject  It  was  held  by  Judge  Allbh  —  and  all  the  judges 
concurred  in  his  opinion  —  that  where  there  was  a  meritorious  consider- 
ation, meaning  thereby  a  provision  for  a  wife  or  child,  equity  would  en- 
force a  defective  conveyance.  In  support  of  that  opinion  he  cites  Sh&p* 
ard  V.  Shepardy  7  Johns.  Ch.  57,  and  Kekewieh  v.  Mcmning^  12  Eng.  L.  di 
E.  120.  He  refers  to  the  opinions  of  Lord  Thxtblow  and  Lord  Eldon 
as  favoring  the  doctrine,  and  the  remarks  of  Brooke,  J.,  in  Darlington 
V.  MeOoole,  1  Leigh,  86.  He  cites  two  decisions  by  the  Court  of  Appeals 
of  Kentucky,  and  the  remarks  of  Chief  Justice  Gibson  in  Dennison  v. 
Ooehring,  4  Barr  (Penn.),  175.  He  also  cites  and  relies  on  the  opinion  of 
Lord  Chancellor  Sugden  in  EUis  v.  IRmmo  ;  and  reviews  the  decisions, 
which  it  is  said  overrules  that  decision  of  the  Lord  Chancellor,  which  he 
was  of  opinion  were  decided  on  other  grounds.  But  suppose  he  had  re- 
garded those  subsequent  cases  as  overruling  Nimmo  and  Ellis,  would  it 
have  changed  his  opinion  and  the  decisions  of  this  court  in  Jons$  v.  Oben- 
eham  t  I  can  hardly  think  it  would.  The  opinion  of  Lord  Chancellor 
SuoDEN  was  not,  nor  were  the  decisions  of  the  courts  of  Great  Britain, 
author!^  with  this  court ;  but  the  Lord  Chancellor's  opinion  was  re- 
garded with  the  consideration  that  its  intrinsic  merit  and  the  respect  due 
to  his  great  learning  entitied  it  to  receive.  And  the  cases  which  are  said 
to  have  overruled  him  were  before  this  court  and  reviewed  by  Judge 
Allen,  and  did  not  change  the  decision.  I  must  regard  that  case  there- 
fore ttf  a  decision  of  this  question  by  the  Court  of  Appeals  of  Virginia  in 
which  all  the  judges  concurred,  and  am  not  disposed  to  disturb  it,  whether 
Nimmo  and  Ellis  has  been  overruled  or  not.  And  I  find  it  is  sustained  by 
other  American  decisions,  which  are  entitled  to  very  great  respect  I 
will  only  refer  to  a  recent  decision  of  the  Court  of  Appeals  of  Indianl^ 
to  Sum  V.  Bieketij  siijMXiy  whiob  I  think  is  in  point 
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It  remains  now  only  to  inquire  whether  the  deed  in  question  b  a  real 
iomafidt  oonveyanoe,  and  whether  it  is  absolate  or  only  conditional.  We 
liave  seen  that  it  was  fair  and  unassailable  even  upon  the  suspicion  of 
fraud  as  to  the  creditors  of  the  grantor  or  other  persons:  was  it  a  real 
and  bona  fide  conrejBSkoe  as  between  the  husband  and  wife  ?  The  terms 
of  the  deed,  and  the  deliberation  and  solemnity  of  the  act,  the  lapse  of 
time  for  reflection  from  the  writing  of  the  deed  until  its  aoknowlec^^ment 
«nd  recordation,  the  continued  acquiescence  of  the  husband  during  the 
life-time  of  his  wife,  for  a  period  of  nearly  ten  years  after  the  execution 
•of  the  deed,  without  eyen  an  attempt  to  obtain  a  release  from  her  (which 
may  be  regarded  as  a  confirmation  of  the  conveyance  to  her),  leare  no 
room  for  doubt  that  the  transaction  was  real  and  banajide  between  them, 
«nd  was  intended  to  direst  the  grantor  of  his  title,  and  to  vest  it  in  his 
wife,  according  to  the  terms  of  the  deed.  Is  the  conveyance  absolute,  or 
only  conditional  ? 

This  I'  quiry  can  only  be  answered  by  recurring  to  the  instrument  itselL 
It  recites,  *'  that  whereas  the  said  Reuben  Sayers,  intending  shortly  to 
visit  the  western  country,  and  knowing  the  uncertainty  of  life,  and  to 
provide  a  permanent  home  and  a  future  residence  for  his  family,  in  case 
he  should  not  be  permitted  to  return  in  safety  home,  and  seeking  to  pro- 
Tide  against  confusion  at  all  events,  now  this  indenture  witnesseth,  that 
lor  and  in  consideration  of  the  premises,  and  for  the  natural  love  and  af- 
fection he  has  for  his  wife,  the  said  Reuben  Sayers  doth  grant  unto  the 
said  Eleanor  Ann  Sayers,  his  entire  real  estate  lying  in  the  county  of 
Pulaski,  his  present  residence,  contiuning  seven  hundred  acres,  more  or 
less.  Witness  the  foUowing  signature  and  seal."  Signed,  '<  Reuben 
Sayers.     Seal." 

There  are  two  considerations  set  in  this  deed,  which  moved  the  grantor 
to  its  execution ;  first,  the  providing  a  permanent  home  and  future  resi- 
dence for  his  family ;  second,  the  love  and  afEecdon  he  had  for  his 
wife. 

Let  it  be  conceded  that  one  consideration  of  the  conveyance  was  to 
provide  a  home  for  his  family  in  case  he  did  not  safely  return  from  the 
western  country,  which  he  expected  shortly  to  visit.  If  he  did  return 
safely,  then  the  conveyance  was  unnecessary  to  provide  a  home  for  his 
family  on  that  contingency.  But  when  he  executed  the  deed  he  did  not 
know  that  it  would  so  happen,  and  in  consideration  of  the  uncertainty  of 
his  safe  return  he  makes  an  absolute  conveyance  to  his  wife.  It  is  not 
a  conveyance  to  take  effect  only  upon  condition  that  he  does  not  safely  re^ 
turn.  But  the  contingency  that  he  may  not  return  is  the  consideratioa 
whidi  moves  him  to  make  the  conveyance.    Is  Uiat  a  conditional  convey* 
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•Doe  ?  I  think  not.  The  title  has  passed  from  him  by  his  own  act,  upaa 
a  consideration  which  is  in  part  contingent.  And  the  contingency  not 
happening  the  deed  is  not  Toid ;  for  it  was  not  made  to  depend  npon  the- 
happening  of  that  contingency.  It  was  jnst  because  of  the  uncertainty^ 
the  possibility  that  it  might  happen,  he  made  an  absolute  conveyance  to- 
his  wife. 

But  the  consideration  of  the  conveyance  was  not  merely  to  provide  a 
home  for  his  family  in  cage  he  had  not  a  $afe  return.  If  he  had  stopped 
then  it  might  have  been  so  understood.  But  seeking  to  remove  all  con- 
fusion (uncertainty)  on  that  point,  he  adds,  '^and"  ''at  all  events.'* 
That  is,  as  I  understand  it  to  comprehend  whether  he  visited  the  western 
country  and  was  not  permitted  safely  to  return  or  not —  whether  he  lived* 
or  died,  '^  at  all  events  *'  he  would  make  the  conveyance.  And  his  in> 
denture  witnessed  that  for  and  in  consideration  of  the  premises,  and  for 
the  love  and  affection  he  liad  for  his  wife,  he  granted  to  her  the  land  in- 
eontroversy.  This  latter  was  a  sufficient  consideration  to  support  the* 
deed,  even  if  the  contingent  consideration  had  failed.  Skipwiih  v.  ChbeUj. 
20  Gratt.  How  could  he  claim  a  defeasance  ?  I  think  it  is  an  absolute 
conveyance,  and  not  conditional.  Upon  the  whole,  I  am  of  opinion  to- 
reverse  the  decree  of  the  court  below,  and  to  enter  here  such  decree  as 
ought  to  have  been  entered  by  the  Circuit  Court,  reversing  the  deoroo- 
of  the  Coun^  Court,  and  dismissing  the  plaintifb'  bill  with  costs. 

The  other  judges  concurred  in  the  opinion  of  Akdbbson,  J. 


HOBAOK  V.    KiLOOBX. 
(26  Giatt  441) 
Vendor  mid  puTtkaMet-^d^kimBy  in  Umdeoid-^mn^ 


Pff— 1^"«*  sold  to  idafaitlff  a  tnust  of  land  wUih  valiiabito  bnfldlni^  tliereoii, 
aadbelkvliigtfastltoontalDedl37«ens.  ItoontalDedinlaotoiilyeiaflns.  Ald,yist 
pteiotlff  was  eotlttod  to  oompenMtkm  to  the  deiksieiK^,  aoooiding  to  the  avenge 
valne  of  the  land  witfaoat  the  buildingB,  taking  the  price  paid  for  the  land  with  th* 
ImildingB  as  the  trne  Tslae  of  both  together. 

A  vendor  of  reel  eetete  in  his  own  right  is  bound  to  convey  the  mom  with  genend 
naty  QnlesB  it  be  otherwise  agreed  between  the  parties.* 

•  Oompaie  KyU  ▼.  Kaoanagh  (108  Usas.  366),  4  Am.  Bep.  660. 
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SUIT  in  equity  by  Hoback  agaiuBt  Kilgore  to  enforce  a  contract  for  the 
sale  of  a  tract  of  land  by  Eilgore  to  Hoback.  The  plaintifE  alleged 
that  Kilgore  sold  him  the  land  on  the  assorance  that  it  contained  127 
acres,  and  relying  on  that  assurance  plaintiff  purchased  and  paid  $1,400 
therefor.  That  the  tract  contained  in  fact  only  81  acres.  He  therefore 
claimed  compensation  for  the  deficiency.  Defendant  answered  that  he 
sold  the  land  by  boundaries  and  without  assurance  as  to  quantity.  It  ap- 
peared from  the  evidence  that  Eilgore  had  purchased  the  tract  as  con- 
taining 127  acres  and  that  he  believed  that  there  was  that  quantity  of 
land.    Eilgore  had  put  valuable  buildings  on  the  land. 

The  court  below  held  that  the  sale  was  a  sale  in  gross  and  that  Ealgore 
was  not  liable  to  account. 

Bwmij  for  appellant. 

Othnare,  for  appellees. 

MoNCUBK,  P.  The  court  is  of  opinion  that  there  was  a  mutual  mis- 
take between  the  vendor  and  vendee  in  this  case  as  to  the  quantity  of 
land  induded  in  the  boundaries  of  the  tract  sold  by  Isaac  Eilgore  to  Levi 
Hoback,  as  in  the  proceedings  mentioned ;  the  vendor  having  represented 
to  the  vendee  that  the  said  quantity  was  127^  acres,  and  the  vendee  hav- 
ing made  the  purchase  on  the  faith  of  that  representation ;  whereas,  in 
truth  and  in  fact,  there  were  but  81  acres  of  land  in  the  said  tract. 

The  court  is  further  of  opinion,  that  the  vendee,  having  fully  paid  the 
purchase-money  of  the  said  tract  according  to  the  contract  of  the  parties, 
is  entitled  to  be  compensated  for  the  said  deficiency  in  the  quantity  of 
land  in  the  said  tract,  according  to  the  principles  laid  down  in  Meuin^t 
AdnCrs  v.  Beatty^  1  Rob.  287,  and  the  cases  therein  cited. 

The  court  b  further  of  opinion,  that  although,  in  the  case  of  a  mere 
deficiency  in  quantity  within  the  boundaries  of  a  tract  of  land  conveyed 
or  contracted  to  be  conveyed,  the  general  rule  of  compensation  is  accord- 
ing to  the  average  value  of  the  whole  tract  (id.  805) ;  yet  there  will  be  a 
departure  from  that  rule  when  particular  circumstances  require  it.  Id. 
And  the  court  is  of  opinion,  that  there  are  such  drcnmstances  in  this 
case,  arising  from  the  fact  that  there  are  valuable  improvements  upon  the 
land,  consisting  of  a  dwelling-house,  bam,  and  other  outhouses,  a  tan- 
yard,  and  a  grist-mill,  the  value  of  which  improvements  bears  a  very 
large  proportion  to  the  value  of  the  land.  And  the  court  is  therefore  of 
opinion,  that  in  Uiis  case  the  just  and  true  measure  of  compensation  ii 
according  to  the  average  value  of  the  land  without  the  improvements, 
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ooDBidering  both  together  to  be  worth  the  contract  price  of  fourteen  hun- 
dred dollars,  estimating  the  quantity  of  the  land,  as  the  parties  did,  at 
127^  acres. 

The  court  b  further  of  opinion,  that  a  vendor  of  real  estate  in  his  own 
right  is  bound  to  convej  the  same  with  general  warranty,  unless  it  be 
otherwise  agreed  between  the  parties ;  and  there  haying  been  no  such 
other  agreement  between  these  parties,  the  vendor,  Isaac  Kilgore,  is  bound 
to  convey  the  said  tract  of  land  to  the  vendee,  Levi  Hoback,  with  general 
warranty.  But  though  it  is  necessary  for  the  appellee,  Hiram  H.  SjI- 
gore,  who  seems  to  have  the  legal  title  to  or  some  interest  in  the  land, 
to  join  in  the  said  conveyance ;  yet  as  he  was  not  the  vendor,  he  is  bound 
to  convey  only  with  special  warranty. 

And  the  court  is  therefore  )f  opinion,  that  the  Circuit  Court,  instead 
of  making  the  final  decree  which  it  did,  ought  to  have  decreed  that  the 
said  vendee,  Hoback,  is  entitled  to  a  specific  execution  of  the  said  con- 
tract for  the  purchase  of  the  said  tract  of  land,  and  to  be  compensated 
for  the  deficiency  in  the  quantity  of  thi  said  tract  which  was  sold  to  him 
as  containing  127^  acres,  the  said  comiicnsation  to  be  ascertained  in  the 
manner  aforesaid.  And  the  court  ought  to  have  ascertained  the  extent 
of  the  deficiency  and  the  amount  of  compensation  to  which  the  said  ven- 
dee is  entitled  therefor,  by  a  reference  to  a  commissioner  of  the  court, 
unless  such  reference  had  been  rendered  unnecessary  by  an  agreement  of 
the  parties  as  to  such  extent  and  amount ;  and  ought  to  have  decreed  the 
payment  of  the  said  amount  with  interest  from  the  time  at  which  it  was 
due  by  the  vendor  to  the  vendee,  and  the  conveyance  of  the  said  tract  of 
land  in  fee  simple  to  the  vendee  by  the  vendor  Isaac  Slgore  with  gen- 
eral warrant,  and  by  the  said  Hiram  H.  Sjlgore  with  special  warranty, 
and  the  payment  by  the  said  Isaac  Klgore  of  the  costs  of  the  plaintiff 
in  this  suit  in  the  said  Circuit  Court. 

The  court  is  therefore  of  opinion,  that  the  decree  appealed  from  ii 
errooeous ;  and  it  is  decreed  and  ordered  that  the  same  be  reversed  and 
annulled,  that  the  appellee  Isaac  Kilgore  pay  to  the  appellant  hb  costs 
by  him  expended  in  the  prosecution  of  his  appeal  aforesaid  here,  and 
that  Uib  cause  be  remanded  to  the  said  Circuit  Court  for  further  proceed- 
ings to  be  had  therein  to  a  final  decree,  in  conformity  with  the  foregoing 
opinion. 

Which  b  ordered  to  be  certified  to  the  said  Circuit  Court  of  Wise 
eowity* 
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Tbiplxtt  t.  Allbm. 

(26Qimtt  7SL) 

IMeDdeiit  agreed  to  Mil  to  idalntiif  a  timot  of  land  "  eentaiidagoiie  himdied  tad  riily<> 
rizaena."    ThedeedniadeiNusiieiittheietopiixportodtoecmTejtliataiiio^ 
orlaBB;'' Init  there  were,  In  ftMtyOnlj  one  hnndzed  and  flfty<4lza^       AM^Iiuii 
ttie  poiffhaaer  mui  entitled  to  eompensatlon  for  the  defloleoi^. 


BILL  hj  Triplett  to  enjoin  a  judgment  recoTored  against  him  by  Allea 
upon  a  bond  giren  for  part  of  the  porchase-^noney  of  two  tracte  of 
land  Bold  by  Allen  to  Triplett  The  ground  rested  on  was  Uiat  the  land 
was  sold  by  the  acre,  and  Uiat  there  was  a  deficiency  in  the  qnanti^ 
sold. 

The  defendant  denied  that  the  sale  was  by  the  acrey  but  alleged  that 
it  was  in  gross.  The  bill  was  dismissed  and  TWplett  appealed.  The 
other  facts  are  stated  by  the  court 

M.  Bird  and  ff.  0.  AOm^  for  appellant 

J£  WaUoHf  for  appellees. 

CHBI8TIAN9  J.  The  court  is  of  opini<m  that  the  decree  of  the  Cir* 
cuit  Court  of  Shenandoah  was  erroneous  in  dissolving  the  injunction 
awarded  in  Taoation,  and  dbmissing  the  plaintiiPs  bflL  The  evidence 
conclusively  shows  that  the  sale  by  Allen  to  Triplett  was  a  sale  per  acre, 
and  not  a  sale  in  gross.  The  contract  of  sale  filed  with  the  answer  pro- 
vides ^'  that  the  said  Lemuel  Allen  dotb  covenant  and  agree  to  sell  to 
the  said  L.  Triplett  the  home  tract  of  land  (with  appurtenances  thereto 
belon^ng),  containing  one  hundred  and  sixty-six  acres,  three  roods  and 
twenty-eight  poles,"  with  certain  boundaries  described— ^together  with 
one  hundred  and  fif^  acres  of  mountain  land,''  fo^  the  consideration  of 
S10,000.  This  contract  was  dated  the  8d  of  November,  1869.  It  seema 
on  the  day  before  this  contract  was  entered  into  this  land  was  offered  at 
public  auction,  and  the  home  tract  was  offered  and  bid  for  by  the  acre» 
On  that  day  the  bidding  went  up  to  some  $85  or  $40  per  acre,  and  the 
and  was  taken  down.  On  the  next  day  (November  8d)  the  land  waa 
again  offered  at  public  auction,  and  the  bidding  went  up  to  $52  per  acre* 
The  bidding  was  then  stopped,  and  there  were  certain  negotiations  be» 
tween  the  parties ;  calculations  were  made,  putting  the  mountain  land  at 
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$8  per  acre ;  and  the  proposition  to  give  for  the  home  tract  enough  per 
acre  (estimating  the  tract  at  one  hundred  and  sixty-six  acres,  three  roods 
and  twenty-eight  square  poles)  to  make  the  purchase-money  for  the 
whole  amount  to  the  sum  of  $10,000.  The  result  of  these  negotiations 
was  the  contract  above  referred  to,  by  which  Allen  agreed  to  sell  to 
Triplett  one  hundred  and  sixty-six  acres,  three  roods  and  twenty-eight 
poles  of  what  was  known  as  the  home  tract.  A  deed  was  executed  on 
the  2d  of  December,  by  Allen  and  wife,  with  general  warranty,  convey- 
ing to  TripJett  this  land  as  described  in  the  contract  of  sale,  except  that 
after  the  words  describing  the  quantity,  are  inserted  the  words  '*  more 
or  less."  It  turns  out  upon  a  surrey  of  the  home  tract  that  there  is  a 
deficiency  of  about  ten  acres. 

The  court  is  of  opinion  that  under  the  contract  of  the  parties  and  the 
evidence  taken  in  the  cause,  the  sale  was  a  sale  per  acre  and  not  a  sale 
in  gross,  and  that  the  appellee  is  bound  to  make  good  the  deficiency  at 
the  average  value  of  the  home  tract  per  acre. 

But  if  the  contract  can  be  considered  a  sale  in  gross  and  not  per  acre^ 
the  insertion  of  the  words  '^  more  or  less  "  in  the  deed  does  not  affect 
the  case.  For  it  is  well  settled  by  repeated  decisions  of  this  court,  that 
the  employment  of  such  words  will  not  relieve  the  vendor  or  vendee,  as 
the  case  may  be,  from  the  obligation  to  make  compensation  for  an  excess 
or  deficiency,  beyond  what  may  be  reasonably  attributed  to  small  errors 
from  variation  of  instruments  or  otherwise ;  unless  indeed,  there  be  evi- 
dence to  show  that  a  contract  of  hazard  was  intended.  In  the  absence 
of  such  evidence,  it  is  to  be  presumed  that  the  parties  contract  with  ref- 
erence to  quantity.  It  b  an  important  element  in  every  agreement,  and 
prima  facts  must  be  intended  to  influence  the  price. 

Ten  acres  in  a  tract  of  one  hundred  and  sixty-six  acres,  especially 
when  worth  at  least  $50  per  acre,  is  not  one  of  these  **  small  deficien- 
cies *'  to  be  covered  by  the  phrase  ^'  more  or  less ; "  and  the  vendor 
must  be  held  liable,  and  the  vendee  compensated  for  such  deficiency. 
Nor  is  the  vendor  at  all  relieved  from  obligation  to  make  good  this  de- 
ficiency by  the  fact  that  a  part  of  this  land,  to  the  extent  of  about  four 
acres,  was  at  the  time  of  the  sale  vested,  by  proceedings  of  condemna- 
tion in  the  Manassas  Gap  Railroad  Company ;  and  that  vendee  knew, 
when  he  bought  the  land,  that  said  railroad  passed  through  one  side  of 
this  land.  Knowledge  of  the  fact  that  a  railroad  passed  through  the 
home  tract  does  not  alter  the  question,  or  change  the  obligations  of  the 
parties.  The  vendee,  under  his  contract,  had  purchased  one  hundred 
and  sixty-six  acres,  three  roods  and  twenty-eight  poles  of  the  home  tract. 
How  much  of  the  home  tract  had  become  vested  in  the  railroad  company 
Vol.  XXI.- 
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wag  no  oonoern  of  hia.  He  had  a  right  to  presume  that  the  qnaatitj 
oalled  for  by  hia  contract  was  still  left  after  deducting  that  in  the  pot- 
■esaion  of  the  railroad  company.  The  company  had  acquired  a  fw  nti^ 
fU  right  to  the  land  held  by  them,  for  which  no  donbt  Allen  had  recelTed 
fall  compensation.  So  to  as  this  four  acres  is  concerned,  Allen  standi 
in  the  same  position  as  if  he  had  sold  and  conveyed  the  foor  acres  to  an- 
other party  before  the  sale  to  Triplett;  and  the  fact  that  Triplett  saw 
and  knew  that  the  Manassas  Gap  railroad  passed  throngh  this  land 
could  have  no  more  effect  on  this  contract  of  the  parties  than  if  he  saw 
and  knew  that  four  acres  of  the  home  tract  had  been  sold  and  possession 
delivered  to  a  purchaser  having  a  deed  in  fee  simple  for  four  acres  of 
said  land.  The  contract  of  Allen  was  to  convey  to  Triplett  one  hundred 
and  sixty-six  acres,  three  roods  and  twenty-eight  poles,  and  if  he  had 
conveyed  a  part  of  it,  or  had  received  compensation  for  a  part  of  it, 
vested  by  proper  legal  proceedings  in  a  railroad  company,  it  was  no  con- 
cern of  Triplett,  and  Allen  must  make  up  the  deficiency.  The  court  is 
therefore  of  opinion  that  the  decree  of  the  sud  Circuit  Court  was  errone- 
ous in  dissolving  the  injuoction  and  dismissing  the  plaintiff's  bill. 

The  court  ought  to  have  perpetuated  the  injunction  certainly,  to  an 

amount  sufficient  to  cover  the  deficiency  in  the  land  sold,  and  have  pro- 

'  ceeded  to  declare,  upon  the  evidence  in  the  cause  of  the  value  of  the 

land  and  the  deficiency  in  the  value  of  acres  proved,  what  amount  is 

due  to  Triplett 

[The  court  here  considered  an  unimportant  and  distinct  question  of 
fact] 

The  court  is  therefore  of  opinion  that  the  said  decree  of  the  said 
Circuit  Court,  dissolving  the  injunction  and  dismissing  the  plaintifTs  bill, 
is  erroneous ;  and  that  said  decree  be  reversed,  and  this  cause  remanded 
to  said  Circuit  Court,  with  instructions  to  inquire  and  determine  what  was 
the  deficiency  of  the  number  of  acres  and  the  value  thereof,  and  to  per- 
petuate the  injunction  as  to  said  amount,  and  dissolve  the  same  as  to  the 
balance.  The  decree  must,  therefore,  be  reversed,  and  the  cause  be  re- 
manded to  said  Circuit  Court  to  be  farther  proceeded  in  in  accordance 
with  the  prindples  herein  announced. 
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Gbsvn  ▼.  Phulxfs. 

(26  Gxatt.  702.) 

Ftxtum^  machlmrff  in  a/Morp. 

A  bnlldtaig  wm  erected  and  used  for  a  factory  and  filled  wUfa  maohtamy  necewaiy  fot 
ttiat  pnrpoeei  EUd,  that  the  machinery  was  to  be  regarded  aa  realty  andpaaoed  with 
the  bnildhig  though  it  might  be  removed  wtthoat  injury  either  to  It  or  the  building. 

BILL  by  Green  for  an  injunction  to  restrain  the  sale  of  certain  machin* 
erj  on  execntion.    The  opinion  states  the  case.    The  Cirenit  Court 
dissolred  the  injunction  and  Green  appealed. 

BerUn  ^  HairmActtgw^  for  appellant. 

No  counsel  for  appeUee. 

Christian,  J.  The  controversy  in  this  case  arises  between  a  morU 
gagee  and  execntion  creditors  as  to  certain  machinery  in  the  possession 
of  the  ^Harrisonburg  Luniber  Manufacturing  and  Merchandise  Com- 
pany." 

Certain  persons  having  entered  into  a  partnership  to  build  and  put  into 
operation  a  sash,  blind  and  door  factory,  in  the  town  of  Harrisonburg, 
obtained  from  the  Circuit  Court  of  Rockiugham  a  charter  of  incorpo- 
ration. 

This  company  purchased  and  paid  for  four  and  a  half  acres  of  land  in 
the  town  of  Harrisonburg,  and  erected  a  building  thereon,  putting  into 
said  building  a  steam  boiler  and  engine,  and  also  planiug,  morticing  and 
moulding  machines,  and  entire  machinery  necessary  to  carry  out  the  pur- 
poses of  the  company  in  the  manufacture  of  sash,  blinds,  doors,  flooring, 
and  other  building  material: 

The  company  seems  not  to  have  been  prosperous  in  their  operations, 
becoming  indebted  to  numerous  creditors,  who  obtained  judgments  against 
it  at  different  times  for  various  amounts. 

On  the  11th  November,  1869,  the  company,  through  its  president  and 
secretary,  executed  a  mortgage  upon  its  property,  including  land,  build- 
ings, machinery,  fixtures,  etc.,  to  W.  E.  Green,  to  secure  the  payment  of 
the  sum  of  $1,045.  The  deed  creating  this  mortgage  (which  it  appears 
was  for  the  benefit  of  John  T.  Green,  the  appellant  in  this  case)  was  not 
recorded  until  December  8,  1870. 
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In  the  meantime  numerous  other  creditors  had  obtained  judgments 
against  the  oompanj.  Upon  some  of  these  judgments  executions  were 
issued  and  levied  upon  certain  machinery — one  being  levied  upon  what 
is  known  as  a  ihaper  —  another  being  levied  upon  the  steam  engine, 
which  runs  or  drives  the  machinery  —  another  upon  a  moulding  machine 
and  two  planing  machines. 

Upon  the  levy  of  these  executions  the  appellant,  who  b  the  beneficial 
mortgagee,  filed  his  bill  of  injunction  addressed  to  the  judge  of  the 
Circuit  Court  of  Rockingham,  in  which,  after  setting  forth  the  incorpo- 
ration of  the  company,  the  object  and  purposes  for. which  it  was  incor* 
porated,  the  fact  that  he  was  a  large  stockholder  in  the  company,  its  in- 
debtedness to  him  evidenced  by  the  mortgage  above  noticed,  and  for  other 
debts  due  him ;  the  levy  of  the  executions  upon  the  machinery  attached 
to  the  company's  building  -^  he  aUeges  that  said  machinery  is  all  at- 
tached to  the  building,  and  constitutes  Jixture9  firmly  fastened  to  the 
same,  and  absolutely  necessary  to  the  purposes  for  which  the  factory  wob 
established ;  and  if  sold  under  said  executions  and  removed,  the  factory 
would  be  stopped  and  rendered  valueless.  He  claimed  that  the  machin- 
ery thus  levied^  on  was  part  and  parcel  of  the  realty,  and  not  liable  to 
levy  and  sale,  separate  and  apart  from  the  building  and  the  land.  lie 
asserts  that  his  mortgage  is  prior  and  superior  to  the  other  judgments* 
and  insists  that  if  there  is  to  be  a  sale,  the  whole  property  levied  on, 
buildings  and  machinery  shall  be  sold,  and  the  different  creditors  paid 
according  to  the  priorities  of  their  respective  claims.  He  also  prays  for 
an  injunction  to  prevent  the  sale  of  the  machinery  levied  upon,  and  to 
enjoin  aU  proceedings  under  the  said  judgments  until  the  various  debts 
outstanding  against  the  company,  and  the  different  Hens  and  their  prior- 
ities could  be  ascertained ;  and  that  the  whole  property  might  be  sold 
and  the  creditors  satisfied  according  to  tiieir  respective  rights.  To  this 
bill  the  judgment  creditors  were  made  parties. 

An  injunction  was  awarded  according  to  the  prayer  of  the  bill,  by  the 
Hon.  Robert  H.  Tubneb,  judge  of  the  14th  judicial  circuit.  Two 
of  the  defendants  answered  the  bill  —  J.  D.  Price  and  R.  Ball  de  Co. 
Price  admitted  the  large  indebtedness  of  the  company,  and  insisted  upon 
a  setdement  of  its  affairs ;  does  not  object  to  a  sale. of  the  property  to 
pay  its  debts,  but  suggests  a  private  sale,  instead  of  a  sale  at  public  auc- 
tion. He  denies  the  validity  of  the  mortgage  set  up  by  the  plaintiff  in 
his  bill ;  alleging  that  the  deed  exhibited  therewith  was  executed  without 
.  authority  from  the  company,  and  was  informal,  null  and  void ;  and  that 
if  the  debt  is  due  from  the  company,  it  must  stand  upon  the  same  footing 
as  other  debts.     This  allegation,  affirmative,  in  the  answer,  as  to  the 
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ezecation  of  the  deed  without  aathority,  is  not  Bostained  by  any  proof, 
«nd  indeed  seems  to  be  abandoned ;  for  when  the  commissioner  reports 
the  debt  due  to  William  E.  Green  as  secured  by  a  mortgage,  the  report 
is  confirmed  by  the  court,  without  exception. 

The  only  other  defendants  who  answer  the  bill  are  B.  Ball  Sb  Co. 
They  allege  that  they  recovered  a  judgment  against  the  Harrisonburg 
Lumber  and  Merchandise  Company  at  the  May  term  of  the  said  Circuit 
Court,  1870,  for  the  sum  of  $460.09,  with  interest  from  Slst  July,  18689 
and  that  on  the  10th  of  June,  1 870,  they  caused  an  execution  oi  fieri 
facias  to  be  issued  from  the  clerk's  office  of  said  Circuit  Court,  and  caused 
the  same  to  be  levied  upon  sash  moulding  machines  and  two  planers 
(Daniel's  &  Surface's),  belonging  to  said  company.  They  further  allege 
thai  '^  they  are  advised  and  so  answer,  that  the  said  property  so  levied 
on  is,  according  to  the  laws  of  Virginia,  not  fixtures  attached  —  a  realty 
exempted  from  levy  and  sale  under  an  execution  ot  fieri  facicu — but 
goods  and  chattels  subject  to  such  levy  and  sale ;  and  they  therefore  deny 
that  it  is  part  and  parcel  of  the  freehold,  or  real  estate ;  and  deny  that 
the  factory  would  be  rendered  valueless  by  the  removal  of  the  machinery 
levied  on."  They  deny  that  there  would  be  any  necessary  injury  to  the 
complainant,  or  any  one  else,  by  a  separate  sale  of  the  property  levied  on 
by  the  sheriff  to  satisfy  the  execution  on  their  judgment,  and  ask  that  the 
injunction  be  dissolved.  The  other  judgment  creditors  whose  executions 
had  been  levied  upon  the  steam  engine,  and  the  machine  known  as  the 
thaper,  did  not  answer  the  bill.  A  number  of  depositions  were  taken, 
and  it  was  conclusively  shown,  both,  that  the  different  machines  and  the 
engine  levied  upon  were  firmly  fastened  to  the  building  in  which  they 
were  put  up,  and  that  the^f  were  abeohOefy  esserUiai  to  the  purpose  for 
which  the  building  was  erected  as  a  factory  of  sash,  blinds  and  doors,  and 
other  building  material. 

Two  witnesses  were  examined  by  the  defendants.  One  of  them, 
Thomas  W.  Basford,  in  answer  to  the  question,  <^  How,  if  at  all,  are  these 
machines  (planers)  attached  to  the  realty  ? "  says,  **  Only,  so  far  at  1 
inawy  by  leather  bands  running  on  the  band  wheel.  They  ought  not 
otherwise  to  be  attached,  any  more  than  a  table.  Their  weight  holds 
them  on  the  floor."  On  cross-examination,  in  answer  to  the  question, 
^  Do  you  know  whether  the  machines  of  which  you  speak  are  actually 
Attached  otherwise  than  by  the  bands  of  which  you  speak  ?  "  says,  ^'  I 
cannot  tell ;  I  don't  think  they  ever  were  intended  to  be  attached ;  they 
floay  have  been  nailed  to  the  floor." 

This  witness  also  states,  that  these  planing  machines  ^  are  essentially 
necessary  to  the  company  for  the  purpose  of  manufacturing,  planing 
lumber,  etc,  for  which  they  organized."  , 
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The  remaining  witness  for  ihe  defendants  says,  '^  there  is  a  Daniel's  planer, 
another  planer  and  a  moulding  machine  in  that&u^tory.  The  planers  are  on 
a  dirt  floor,  and  are  only  attached  to  the  realty  hy  the  bands  which  ran  on 
a  wheel  attached  to  a  shaft,  which  shaft  is  attached  to  the  building.  The 
moulding  machine  is  up  stairs,  on  a  plank  floor,  and,  I  think,  screwed  to 
the  floor.  I  think  the  machine  stands  upon  a  board,  which  extends  be- 
yond the  feet,  and  it  is  my  impression  the  machine  is  fastened  to  this 
board.  This  board  is  fastened  to  the  floor.  It  is  also  attached  by  bands 
like  the  planers.  I  worked  the  last  machine  for  some  nine  months,  and 
I  think  it  ought  to  be  fastened  to  keep  it  steady." 

William  G.  Price,  a  witness  introduced  by  the  plaintiffs,  says,  ^  From 
the  organization  of  the  company,  I  was  foreman  in  the  wood  department 
of  the  concern.  I  assisted,  in  connection  with  Mr.  Scott,  a  regular 
machinist,  in  placing  in  position  all  the  machinery  except  the  Daniel 
planer.  *  *  *  There  are  sills  10X12  inches  imbedded  in  the  ground 
floor  of  the  building,  and  the  planer  is  fastened  down  by  screw  tiblts  to 
those  sills.  It  is  also  connected  by  belts  to  the  line  shaft  of  the  milL 
•  •  •  The  line  shaft  is  attached  to  the  driving  wheel  of  the  engine 
by  a  belt  which  drires  the  whole  machinery." 

In  reply  to  a  question  as  to  how  the  steam  engine  (which  was  also 
leyied  on)  is  fastened,  he  saye,  "  There  are  walls  built,  on  which  sills  are 
laid,  on  which  the  engine  is  placed,  and  fastened  by  bolts  passing  through 
these  sills,  and  secured  thereto.  A  sill  then  passes  from  the  sills  on  this 
foundation  to  the  sills  in  the  main  building,  and  thereto  attached,  lapped 
out,  keyed  and  spiked."  As  to  the  Daniel  planer  he  says :  ^  It  is  placed 
on  ties  embedded  in  the  ground  floor,  to  which  it  is  fastened  by  screws, 
and  also  by  braces,  which  pass  from  the  posts  of  the  planer  to  the  joists 
of  the  floor  above,  to  which  they  are  fastened  by  screws  and  nails." 

With  regard  to  the  moulding  machine  or  shaper,  this  witness  says : 
*'  It  IB  screwed  fast  to  the  second  floor  of  the  building,  and  also  attached 
to  the  main  line  shaft  or  belt"  He  further  says :  ^  These  machines 
could  not  be  operated  unless  they  were  immovably  fixed." 

This  witness  expressed  the  opinion  that  these  machines  can  be  de» 
tached  without  serious  injury  to  the  building  or  to  the  maohinee. 

The  evidence  of  this  witness  is  fully  corroborated  by  three  others,  ex* 
cept  that  one  of  them  says  the  surface  planer  could  not  be  removed  with- 
out tearing  up  the  floor  of  the  building.  AU  the  wtineuet  on  bath  nd«$ 
agree  that  all  these  machines^  with  the  engine  levied  vpon^  are  aUobUefy  #•• 
eenHalfor  carrying  out  the  purpoeet  for  which  the  company  wae  orgambtedf 
and  for  which  the  land  wae  purchased  and  the  hdldings  were  erected. 

Upon  this  evidence,  and  upon  the  answers  of  the  appellees,  the 
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was  heard  apon  a  motion  to  dissolve  the  injunction ;  and  thd  Gircnit 
Conrt,  by  its  decree  entered  on  the  4th  day  of  May,  1872,  dissolved  the 
injunction  it  had  awarded,  restraining  the  sale  of  the  machinery  upon 
which  the  executions  of  fieri  fadat  had  been  levied.  It  was  from  this 
decree  that  an  appeal  was  allowed  by  one  of  the  judges  of  this  court. 

The  main  question  raised  upon  the  pleadings  and  evidence  in  this  cause, 
and  which  we  now  have  to  determine,  is  whether  the  machinery  levied 
upon  is  of  the  nature  of  pemmaUy^  which  can  be  taken  under  an  execu- 
tion of  fieri  faciasy  or  whether  Uiey  are  of  such  a  character  as  the  law 
denominates  ,/Sa:<ttrM  attached  to  and  a  part  of  the  realty,  which  pass  to 
the  mortgagee.  It  is  true  in  this  case,  the  deed  relied  upon  as  creating 
the  mortgage  conveys  the  machinery  as  well  as  the  land  and  buildings ; 
but  as  that  deed  was  not  recorded  until  after  the  levy  of  the  executions, 
it  becomes  important  and  necessary  to  determine  whether  these  machines, 
engine,  etc,  are  fixtures,  which  an  execution  oifi^faeioi  cannot  reach. 

It  is  not  necessary  in  this  case  to  go  into  a  consideration  of  the  gen- 
eral doctrine  of  fixtures  by  which  the  nature  and  legal  incidents  of  this 
property  must  be  determined,  or  to  notice  the  distinctions  which  arise 
with  respect  to  this  kind  of  property,  as  between  landlord  and  tenant, 
vendor  and  vendee,  and  heir  and  executor ;  which  distinctions  are  some- 
times nice  and  difficult ;  but  in  this  case  it  seems  sufficient  to  lay  down  the 
following  general  rules  as  to  this  species  of  property :  1st.  A  fixture  is 
an  article  which  was  a  chattel,  but  which,  by  being  afiixed  to  the  realty, 
became  accessory  to  it  and  parcel  of  it  2d.  The  true  criterion  of  a 
fixture  is  the  united  application  of  the  following  requisites :  annexation 
to  the  realty  or  something  appurtenant  thereto ;  application  to  the  use  or 
purpose  to  which  that  part  of  the  realty  with  which  it  is  connected  is  ap* 
propriated ,  the  intention  of  the  party  making  the  annexation  to  make  a 
permanent  accession  to  the  freehold.  It  b  true  that  many  cases  may  be 
found  which  hold,  that  to  give  chattels  the  character  of  fixtures,  and  de- 
prive them  of  that  of  personalty,  they  must  be  so  firmly  attached  to  the 
real  estate  that  the  connecUon  cannot  be  severed  without  breaking  or 
otherwise  injuring  the  freehold.  But  the  general  course  of  modem  de- 
cision, both  in  England  and  in  the  American  courts,  is  against  adopting, 
as  the  criterion  for  determining  the  character  of  chattels  as  fixtures, 
whether  the  annexation  to  the  realty  be  slight  and  temporary,  or  immov- 
able and  permanent,  and  in  favor  of  declaring  every  thing  a  fixture  which 
has  been  attached  to  the  realty  with  a  view  to  the  purposes  for  which  it 
is  held  or  employed,  however  slight  and  temporary  the  connection  be« 
tween  them.  See  8  Smith's  Lead.  Cases  (7th  Am.  ed.),  202,  and  casei 
there  cited. 
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In  the  present  age,  the  maryelous  increase  of  mana&tctores  has  called 
intc  existence  numeroos  establishments,  in  which  the  building  is  the  mere 
incident  or  accessory  to  the  machinerj  or  apparatus  which  it  contains. 
As  was  said  by  Lord  Mansfield,  in  Zovtoii,  «p'r,  v.  Sabnanj  1 H.  Bl.  259. 
In  cases  of  this  description,  to  require  substantial  or  even  nominal  an- 
nexation, would  exclude  things  absolutely  essential  to  the  enjoyment  or 
use  of  the  freehold,  and  include  others  which  are  comparatively  trivial 
and  unimportant.  Whatever  is  essential  to  the  purposes  for  which  the 
building  is  used  will  be  considered  as  a  fixture,  although  the  connection 
between  them  is  such  that  it  may  be  severed  without  physical  or  lasting 
injury  to  either. 

In  accordance  with  this  doctrine  it  has  been  repeatedly  held  that  a  steam 
engine,  erected  for  the  purpose  of  furnishing  the  motive  power  of  a  man- 
ufactory, is  to  be  regarded  as  a  fixture,  or,  in  other  words,  as  a  part  of 
the  manufactory  itself ;  and  there  are  numerous  cases  which  hold  that 
the  machinery  of  a  manufactory  is  to  be  regarded  as  part  of  the  realty, 
whether  it  is  attached  to  the  body  of  the  building,  or  merely  oonnected 
with  the  other  machinery  by  running  bands  or  gearing,  which  may  be 
thrown  off  at  pleasure  without  injury  to  the  freehold.  See  cases  cited 
in  note,  2  Smith's  Lead.  Cases,  tt/qmi. 

In  cases  where  a  building  is  erected  for  manufacturing  purposes,  the 
machinery  gives  character  and  value  to  the  building,  and  not  the  building 
to  the  machinery.  Each  must  lose  its  vitality  and  value  by  a  separation 
from  the  other.  The  public  good  and  individual  interest  are  therefore 
both  subserved  by  regarding  them  as  substantiaUy  the  same,  and  keeping 
them  together. 

It  would  seem  absurd  and  inconsistent  to  make  the  presence  of  a  liga- 
ture, a  belt,  or  screw,  or  naO,  essential  to  the  operation  of  a  rule,  which 
is  founded  upon  considerations  of  a  different  nature. 

In  Wtnilouf  v.  Aferehanii*  Im.  Ob.,  4  Meto.  806,  Chief  Justice  Shaw 
in  an  able  and  well-considered  opinion  says :  ^  The  rule  that  objects  must 
be  actually  and  firmly  affixed  to  the  freehold  to  become  realty,  or  other- 
wise to  become  personalty,  is  far  from  constituting  a  criterion.  Doors, 
windows,  blinds  and  shutters,  capable  of  being  removed,  without  the 
slightest  damage  to  a  house,  and  even  though  at  the  time  of  a  conveyance 
or  mortgage,  actually  detached,  would  be  deemed  a  part  of.  the  house,  and 
pass  with  it.  And  so  we  presume  mirrors,  wardrobes,  and  other  heavy 
articles  of  furniture,  though  fastened  to  the  walls  by  screws  with  consid- 
erable fimmess  must  be  regarded  as  chattels.  The  difficulty  is  somewhat 
lacreased  when  the  question  arises  in  respect  to  a  mill  or  manufactory, 
where  the  parts  are  often  so  arranged  and  adapted,  so  ingeniously  com* 
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bined  as  to  be  oocasionallj  connected  or  disengaged  as  the  objects  to  be 
accomplished  may  require.  In  general  terms,  I  think  it  may  be  said  that 
when  a  building  is  erected  as  a  mill  or  manufactory,  and  the  water  works 
or  steam  works  relied  upon  to  move  it  are  erected  at  the  same  time,  and 
the  machinery  to  be  driven  by  them  are  eisentud  parts  of  U^  adapted  to 
ie  used  with  it  and  in  it^  they  are  parte  of  ity  and  pass  foith  it  by  a  con* 
▼eyance,  attachment  or  mortgage."  See,  also,  1  Ohio,  511,  and  cases 
there  cited. 

With  regard  to  factories  and  the  machinery  necessary  to  carry  out  the 
purposes  for  which  they  are  erected,  the  cases  on  the  subject  differ  otdy 
in  this  —  some  hold  that  there  must  be  an  actual  attachment,  however 
slight  and  temporary,  in  order  to  chiange  the  character  of  the  chattels 
from  personalty  into  realty ;  while  others  hold  that  there  need  heno  ae* 
tual  annexation,  if  the  machinery  is  essential  to  the  objects  and  purposes 
for  which  the  building  in  which  the  machinery  is  placed  was  erected. 

In  this  case  these  distinctions,  often  nice  and  difficult,  need  not  be  con- 
sidered ;  for  in  the  ease  before  us  both  of  these  considerations  concur. 
The  machinery  was  aU  affixed  more  or  less  firmly  to  the  building ;  and 
it  is  admitted  on  all  hands,  that  the  purpose  and  object  of  the  incorpo- 
ration of  the  company,  and  the  purchase  of  the  land  and  erection  of  the 
buildings  was  to  constitute  a  factory  for  the  manufacture  of  sash,  blindsi 
«nd  doors  and  other  building  material,  and  that  the  building  was  a  mere 
incident  or  accessory  to  the  machinery  and  engine  necessary  and  essential 
to  carry  out  the  primary  and  leading  purpose  of  the  manufactory. 

The  true  rule  deduced  from  all  the  authorities  seems  to  be  this  :  That 
where  the  machinery  is  permanent  in  its  character,  and  essential  to  the 
purposes  for  which  the  building  is  occupied,  it  must  be  regarded  as  realty, 
and  passes  with  the  building  ;  and  that  whatever  is  essential  to  the  pur- 
pose for  which  the  building  is  used  will  be  considered  as  a  Jixture,  al- 
though the  connection  between  them  is  such  that  it  may  be  severed  with- 
out physical  or  lasting  injury  to  either. 

It  follows,  therefore,  that  the  engine  and  other  machinery  in  the  fac- 
tory of  this  company  were  not  personaUy^  and  could  not  be  taken  under 
the  executions  of  fieri  facias  caused  to  be  issued  by  the  appellees,  and 
that  the  decree  of  the  Circuit  Court  dissolving  the  injunction  was  clearly 
erroneous. 

I  am,  therefore,  of  opinion  that  the  decree  of  the  Circuit  Court  dis* 
solving  the  injunction  be  reversed,  and  the  cause  remanded  for  further 
proceedings  to  be  had  therein  according  to  the  principles  herein  declared. 

Deeres  reverssd> 
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(96Gnitt.968.) 

Mtidmvx^ru  guta^  dying  deelaraikmi. 

J  WM  irmmded  in  a  fight  with  defendant  and  on  the  oune  day,  tHiile  eipectlug  to  dK 
made  certain  statementB  in  relation  to  the  jflght  He  lived  ten  daya  longer,  and  Mi 
physicians  ezpreiBed  hope  to  him  that  he  would  reooyer  and  be  nid  : "  I  hope  so  too,** 
hot  at  last  died  of  the  wonnds.  HM,  that  evidence  of  his  statements  was  admissi* 
bieoii  the  trialof  defendant  for  mnzder. 

INDICTMENT  for  murder  of  James  Jarvls  by  cntting  him  with  a 
knife.  On  the  trial  evidenoe  was  introduced  by  the  Commonwealth, 
tending  to  prove  that  after  an  altercation  on  the  8th  of  January,  1875^ 
between  the  deceased  and  the  prisoner,  a  fight  took  place  between  them  on 
the  same  day  about  7  p.  m.  ;  and  at  its  termination,  the  deceased  was 
found  to  be  cut  or  stabbed  in  two  places  in  his  body ;  of  which  wounds 
he  afterward  died  on  the  18th  of  the  same  month.  And  then  the  Com- 
monwealth proposed  to  prove  certain  statements  made  by  the  deceased 
during  the  night  of  the  8th  of  January ;  to  which  the  prisoner  by  hia 
counsel  objected,  until  a  proper  foundation  for  their  introduction  was 
hud.  And  thereupon  a  number  of  witnesses  were  examined  by  the 
judge  in  the  absence  of  the  jury.  This  testimony  is  set  out  in  the  opin- 
ion of  Judge  Chbibtian. 

The  court  was  of  opinion  that  the  testimony  was  sufficient  to  author- 
ise the  admission  of  the  evidence,  as  the  dying  declarations  of  the  de- 
ceased ;  and  the  same  was  submitted  to  the  jury ;  and  the  prisoner  ex- 
cepted. 

The  jury  found  the  prisoner  guilty,  and  fixed  the  term  of  his  impris- 
onment in  the  penitentiary  at  three  years ;  and  he  was  sentenoed  by  the 
court  in  accordance  with  the  verdict.  The  prisoner  thereupon  applied 
to  a  judge  of  this  court  for  a  writ  of  error,  which  was  awaided. 

J:  B.  Titekery  W.  A.  Andenan  and  T.  N.  WiOiamij  for  prisoiMr. 

The  AUamejf^Chneral  for  the  Commonwealth. 

Chribtiah,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  Cireiiil 
Court  of  Rockbridge. 

The  prisoner  In  his  petition,  and  his  counsel  at  the  bar  here,  assigB 
out  one  ground  of  error,  and  that  is,  that  the  Circuit  Court  erred  in  ovei^ 
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ruling  the  objection  of  the  prisoner  to  the  introdnotion  of  the  djing  dec- 
larations of  the  deceased. 

The  alleged  ground  of  the  objection  is,  that  no  sufficient  foundation 
for  their  introduction  had  been  laid. 

l%e  rule  of  law  on  this  subject  is  weU  settled,  that  to  render  dying 
declarations  admissible  evidence,  they  must  be  shown  to  have  been  made 
when  the  declarant  is  under  a  sense  of  impending  death,  and  without 
any  expectation  or  hope  of  recovery.  When  this  is  made  to  appear  by 
proof,  or  by  Che  circumstances  of  the  case,  dying  declarations  to  identify 
the  prisoner,  or  to  establish  the  drcumstances  of  the  res  gettm^  or  to  show 
transactions  from  which  death  results,  are  always  admissible,  to  have 
the  same  weight  as  if  made  under  the  sanctions  of  an  oath.  For  it  is 
considered  that  when  an  individual  is  in  expectation  of  impending  dealh, 
aU  temptation  to  falsehood,  either  of  interest,  hope  or  fear,  will  be  re* 
moved,  and  the  awful  nature  of  his  situation  will  be  presumed  to  impress 
him  as  strongly  with  the  necessity  of  a  strict  adherence  to  truth  as  the 
most  solemn  obligation  of  an  oath  administered  in  a  court  of  justice* 
As  was  said  in  Dwm  v.  The  State,  2  Pike's  Bep.  229,  dted  in  1  Whar. 
671 :  ^  When  every  hope  of  this  world  is  gone ;  when  every  motive  to 
falsehood  is  silenced,  and  the  mind  is  induced  by  the  most  powerful  con* 
sideration  to  speak  the  truth  —  a  situation  so  solemn  and  awful,  is  con« 
sidered  by  the  law  as  creating  the  most  impressive  of  sanctions.** 
Whether  the  dying  declarations  sought  to  be  introduced  were  made  under 
a  sense  of  impending  death,  without  any  expectation  or  hope  of  recovery, 
is  always  a  question  to  be  determined  by  the  court  on  all  the  circum« 
stances  of  the  case.  1  East's  P.  C.  857 ;  1  Stark.  Ev.  528 ;  Buffe  easej 
14  Ghratt.  618. 

Let  us  now  apply  these  well-established  rules  of  law  to  the  case  at 
bar.  In  a  fight  between  the  prisoner  and  the  deceased,  which  occurred 
about  7  o'clock,  p.  m.,  on  the  8th  of  January,  1875,  the  deceased  was 
stabbed  in  two  places  in  the  body,  of  which  wounds  he  died  on  the  night 
of  the  18th  of  January,  1875. 

The  declarations  of  the  deceased,  offered  as  evidence,  were  made  on  the 
night  of  the  8<&,  about  two  hours  after  he  received  his  wounds ;  and  the  ques* 
tion  was,  whether  at  that  time  he  had  a  consdousness  of  impending  deaths 
and  then  had  no  hope  of  recovery^  It  becomes  necessary,  therefore,  to 
examine  the  testimony  of  the  witnesses  who  saw  him  on  the  night  of 
the  8th,  before  and  at  the  time  the  declarations  offered  in  evidence  were 
made.  George  Smith,  who  seemed  to  have  been  present  just  as  the 
fight  dosed,  proved  that  deceased  seemed  badly  hurt ;  said  he  was  cut 
to  pieces ;  caUed  out  to  his  brother  to  kill  the  prisoner  if  he  could ;  that 
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lie  then  walked  from  the  place  where  he  was  woanded  to  the  shop  of 
the  witness,  which  was  one  hundred  and  twelve  feet,  and  thence  fifty- 
's ve  feet  farther,  into  the  house  of  witness,  who  sent  for  two  physicians. 
Deceased  said  he  could  not  live  until  the  doctors  came  unless  there  was 
haste  made.  Said  again  he  could  not  live,  helieved  he  would  die  hefore 
Ihe  doctor  came ;  lost  a  good  deal  of  hlood ;  his  pulse  was  weak. 

^'^other  witness,  father  of  the  deceased,  proved  he  saw  deceased  ahont 
twenty-five  minutes  after  he  was  wounded ;  was  then  at  Smith's  house. 
Deceased  said  he  was  hadly  cut.  Witness  told  him  he  was'excited.  He 
replied  he  was  not  excited,  and  that  if  any  of  the  family  wished  to  see 
him  they  must  he  got  there  as  soon  as  possihle.  He  said  he  would  not 
:get  over  it  This  was  hefore  the  doctors  came ;  frequently  said  during 
the  same  night  he  could  not  get  over  it. 

Another  witness  proved  that  she  saw  deceased  at  Smith's  house  ahont 
'fifteen  minutes  after  he  was  wounded.  He  looked  as  if  he  would  die  ; 
she  feared  he  would  from  his  appearance.  He  repeated  several  times  he 
would  die ;  said,  ''  I  think  I  am  going  to  die  ; "  and  afterward  *^  I  will 
die ;  I  will  never  recover."  All  thb  was  about  an  hour  before  Dr. 
Alexander  came.  When  his  father  spoke  of  sending  for  Dr.  Morrison, 
•deceased  said  he  would  die.  When  he  said  he  was  going  to  die,  witness 
-told  him  not  to  think  so ;  that  if  it  was  ordered  he  should  die  the  doc- 
tors would  so  tell  him ;  that  he  must  not  be  unnecessarily  frightened* 
He  made  no  reply  then ;  but  afterward  witness  heard  him  say  he  would 
•die.  Witness  thought  that  deceased  thought  he  would  die ;  and  it  was 
not  a  mere  exclamation  of  pain,  but  the  expression  of  an  opinion. 

Dr.  Alexander  proved  that  he  reached  the  deceased  about  10  o'clock 
•on  the  night  of  the  8th  of  January,  1875 ;  dressed  his  wounds ;  found 
him  excited ;  that  he  was  wounded  in  two  places,  one  between  the  sixth 
4uid  seventh  rib  on  the  left  side,  and  the  other  in  the  abdomen ;  found 
him  pale,  but  not  from  loss  of  blood ;  said  nothing  to  deceased  of  his 
-condition,  and  heard  him  say  nothing ;  gave  him  morphine,  and  he  went 
to  sleep  sitting  in  a  chair.  While  attending  on  deceased,  witness  was 
>sent  for  to  see  prisoner  who  was  cut  in  his  hand,  and  on  retoming  to 
•deceased  found  Dr.  Morrison  with  him. 

Dr.  Morrison  proved,  that  he  reached  deceased  about  11  o'clock  of 
the  night  of  the  8th  of  January.  He  had  lost  some  blood ;  was  under 
'prostration  due  to  shock  from  his  wounds.  *  *  *  *  When  witness 
ifirst  saw  deceased  he  was  pale,  had  clammy  sweat  and  was  much  pros* 
trated ;  but  reaction  had  already  begun  to  set  in.  He  thought  when 
witneis  first  saw  him,  he  was  going  to  die.  Witness  told  him  he  might 
•get  well  or  might  die.    Witness  (who  was  a  surgeon  in  the  Confederate 
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army)  told  deceased  he  had  seen  many  men  no  worse  hart  than  he  was- 
get  well.  Deceased  was  ohyionsly  encouraged  by  this,  as  witness  thought.. 
Afterward,  later  in  the  night,  about  1  o'clock,  witness  was  called  from^ 
another  room  whither  he  had  gone,  to  see  deceased,  where  some  attend- 
ants had  undertaken  to  lay  him  down  on  a  pallet.  The  effect  was  to  pass 
the  discharge  from  his  wound  into  his  lungs,  suffocating  him,  and  mak- 
ing respiration  rery  distressing.  Witness  replaced  him  in  his  chair,, 
where  he  was  more  comfortable  ;  found  him  no  worse,  and  he  raviTod 
agam,  talked,  and  witness  thought  he  was  better.  He  said,  howe^tir,  he 
would  die,  and  his  wounds  reasonably  justified  that  opinion.  Witness- 
then  left  him  for  the  night,  being  satisfied  he  was  not  then  in  immediate- 
danger.  The  next  morning  he  was  much  reyived ;  no  doubt  he  felt, 
better,  and  obviously  was  satisfied  he  was  better  For  five  or  six  dayb 
witness  had  good  hope  deceased  would  recover ;  would  say  to  him  when 
he  visited  him  —  ''Jim,  I  hope  you  will  get  well;"  and  he  would 
answer^ ''  I  hope  so  too.''  He  said  the  morning  after  he  was  woun* 
ded,  he  felt  better,  and  repeated  the  same  thing  on  my  several  vis- 
its. Witness  did  not  remember  that  deceased  ever  said  in  so  many 
words,  he  thooght  he  would  recover ;  but  he  was  certainly  hopeful  in> 
opinion  of  witness.  Witness  was  much  encouraged  about  him,  when 
about  four  days  after  he  was  wounded  his  bowels  were  favorably  ope- 
rated on.  When  on  witness's  first  visit,  deceased  said  "  he  thought  he 
was  going  to  die,"  witness  encouraged  him,  felt  his  pulse,  told  him  he- 
was  not  dying,  and  he  certainly  was  not  then  in  a  dying  condition,  and 
that  as  badly  hurt  men  as  he,  witness  had  seen  get  well.  On  the  night 
of  the  affray  deceased  frequently  said  he  would  die,  and  that  this  ws& 
not  an  exclamation  of  pain,  but  the  expression  of  an  opinion. 

Witness  thought  that  during  the  whole  of  the  first  night,  up  to  the 
time  he  last  saw  him  that  night,  that  deceased  was  of  opinion  then  that 
death  was  impending,  and  that  declarations  made  by  deceased  that  nighty 
were  made  in  view  of  an  impending  death. 

Witness  never  heard  him  say  he  would  get  well,  but  would  say  he  was 
better  and  felt  better,  and  no  doubt  had  hope.  .  He  never  said  in  pres^ 
ence  of  witivBss,  after  first  night,  he  thought  he  was  going  to  die.  Wit- 
ness  had  hope  up  to  within  two  days  of  deceased's  death ;  up  to  that 
time  witness  thought  deceased  was  hopeful.  Witness  told  some  of  the 
family  of  deceased,  that  witness  thought  he  was  going  to  die.  Perhaps 
his  mother  told  him  after  that,  she  thought  he  would  die,  and  to  make 
preparations.    Witness  thought  he  had  no  hope  after  that 

Another  witness,  the  brother  of  the  deceased,  proved,  that  he  went  for 
I)r.  Morrison,  and  went  in  with  Dr.  M.  to  see  deceased.      That  then  de- 
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ceased  said  he  would  not  get  well ;  nerer  heard  him  say  otherwise.  The 
erening  before  Mb  death  deoeased  reached  out  his  hand  and  said  to  wit- 
ness *'  my  time  is  shorty  oaU  aU  in  to  see  me."  A  minister  of  thegospel 
then  prayed  in  the  house. 

This  was  all  the  material  eyidence  cerdfied  by  the  Circuit  Court,  as 
the  foondation  npon  which  the  dying  declarations  were  admitted. 

It  IB  urged  on  behalf  of  the  prisoner,  that  a  proper  foundation  was 
not  lidd  for  ihe  introduction  of  the  dying  declarations,  because  the  evi- 
dence failed  to  show  that  the  deoeased  was  under  a  sense  of  impending 
death  without  hope  of  recovery ;  but  that  on  the  contrary,  it  was  shown 
that  he  had  hope  of  recovery ;  and  that  therefore  the  evidence  of  his  dy- 
ing declarations  were  not  admissible.  To  sustain  this  view,  the  evidence 
of  Dr.  Morrison  is  relied  on ;  for  the  four  other  witnesses  examined  on 
this  point,  all  agree  that  they  heard  the  deceased  give  no  indication  that 
he  had  any  hope  of  recovery.  But  the  testimony  of  Dr.  Morrison,  which 
has  reference  to  the  night  on  which  the  declarations  of  the  deceased  werb 
made,  is  not,  when  properly  understood,  at  all  in  conflict  with  that  of  the 
other  witnesses.  The  testimony  of  Dr.  M.,  as  to  the  expressions  which 
fell  from  the  prisoner,  that  '*  he  felt  better,"  that  "  he  hoped  he  would 
get  well,"  and  that  in  the  opinion  of  the  doctor  he  was  hopeful  and  en- 
couraged, manifestly  refer  to  occasions  when  he  saw  him  after  the  night 
of  the  8th  January  ;  for  the  doctor  emphatically  says,  that  on  that  night 
^  he  said  that  he  would  die,  and  that  his  wounds  reasonably  justified  that 
opinion." 

Again  he  says,  after  referring  to  the  fact  that  he  sometimes  seemed 
encouraged  and  said  he  felt  better,  and  in  reply  to  the  remark  of  the 
doctor,  '^  Jim,  I  hope  you  are  better,"  said  ^  I  hope  so  too,"  adds,  ^  On 
the  mght  of  the  ajfray  deceased  frequently  said  he  would  die ;  and  this 
was  not  merely  an  exclamation  of  pain,  but  the  expression  of  an  opinion. 
Witness  thought  that  during  the  whole  of  the  first  nighty  up  to  the  time 
he  last  saw  him  that  night,  deceased  was  of  opinion  that  death  was  im- 
pending ;  and  that  declarations  made  by  deceased  on  that  night  were 
made  in  view  of  impending  death." 

Now  it  is  evident,  that  the  casual  expressions  of  hopefulness  made  by 
the  deceased,  were  not  made  on  the  night  of  the  8th  of  January,  but  at 
various  times  afterward,  when  encouraged  by  his  physician  that  he  was 
better,  and  when  he  may  have  in  fact  felt  better.  It  is  thus  clear,  that 
on  the  night  of  the  8th  of  January  when  the  declarations  offered  were 
made,  the  deceased  was  fully  impressed  with  the  conviction  that  he  must 
die  of  his  woundsi  and  had  not  the  remotest  hope  of  recovery.  The  fact 
that  he  did  not  die  immediately,  or  during  that  night,  but  lingered  for  ten 
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dajB,  and  during  that  time  gave  expreasion  to  gleams  of  hope  when  en- 
oonraged  hy  his  physidan,  does  not  alter  the  case.  The  question  is,  al- 
wajSy  did  the  deceased,  at  the  Hme  the  declarations  were  made,  hare  the 
consdonsness  that  death  was  impending,  and  have  no  expectation  or  hope 
of  recovery  ?  If  the  declarations  were  made  under  the  sense  of  impend- 
ing dissolution,  and  a  consdonsness  of  the  awful  occasion,  the  prindple  is 
not  affected  by  the  fact  that  death  did  not  ensue  until^a  considerable  time 
after  the  dedarations  were  made  (1  Whart.  671 ;  2  Buss.  Grim.  757)  ; 
nor  by  the  fact  that  on  other  days,  when  encouraged  by  others,  he  may 
have  expressed  some  slight  hope  of  recovery,  unless  such  expressions,  taken 
together  with  all  the  circumstances  of  the  case,  show  that  he  had  hope  of 
recovery  when  the  dedarations  offered  were  made« 

The  fact  of  the  dedarations  not  being  made  immediately  previous  to 
death,  will  not  exdude  them,  provided  the  deceased  was  conscious  at  the 
time  he  made  them,  that  he  was  in  a  dying  condition.  1  Greenleafs 
Ev.  158 ;  AfeDamd  v.  SuUe,  1  S.  d;  M.  401 ;  State  v.  PoOj  1  Hawks, 
442  ;  Oommomwealth  v.  Cooper,  5  Allen,  495 ;  Bex  v.  Modey  ^  AforrtH, 
Moody's  C.  C.  97 ;  referred  to  in  S  Rob.  Pract.  (old  ed.)  208. 

The  last-named  case  is  strikingly  analogous  to  the  one  under  consider- 
ation. In  that  case  the  injury  that  caused  the  death  of  the  deceased,  was 
mflicted  on  the  evening  of  the  SOth  September ;  in  consequence  of  which 
he  was  brought  home  and  put  to  bed,  and  a  surgeon  was  sent  for  on  that 
evening  to  attend  him.  The  declarations  in  question  were  made  the  same 
evening.  The  surgeon  continued  to  attend  him  until  his  death  ;  which 
took  place  on  the  10th  of  October.  In  his  evidence  the  surgeon  stated  that 
previously  to  the  10th  of  October,  he  did  not  regard  the  case  of  the  de- 
ceased hopdess,  nor  did  he  so  represent  to  him ;  that  he  told  him  there 
was  danger,  but  held  out  to  him  hopes  of  recovery ;  though  he  did  not 
know  whether  deceased  entertained  hopes  or  not,  as  he  never  expressed 
to  the  surgeon  any  opinion  either  of  hope  or  apprehension ;  but  that 
when  he  saw  deceased  on  the  10th  of  October  he  fdt  certain  he  would 
die  that  forenoon,  and  communicated  to  him  the  hopelessness  of  his  state* 

In  consequence  of  this  evidence  of  the  surgeon  it  became  material  to 
inquire  further,  as  to  the  prior  hopeless  state  of  the  deceased,  and  his 
consdonsness  of  it,  from  the  commencement  of,  or  during  his  illness,  in 
order  to  ascertain  whether  the  dedarations  aforesaid  were  admissible  in 
evidence  or  not.  To  this  point  a  witness  stated,  ^^  that  she  was  sent  for 
to  the  deceased,  on  the  evening  of  the  30th  September ;  that  he  was  in  a 
very  ill  state  indeed;  that  he  said  he  was  robbed  and  killed ;  that  he 
should  never  get  better  of  it ;  that  she  assisted  in  putting  him  to  bed, 
and  continued  to  attend  him  tiU  hift  doath :  that  during  that  time  he  spoke 
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of  djing,  and  said  he  could  not  contmne  long  —  a  few  days  would  finish 
him ;  that  he  all  along  said  he  never  would  get  better ;  that  he  never 
missed  saying  so  one  day  before  the  latter  end."  Witness  also  stated, 
that  she  was  a  nurse  aooustomed  to  attend  such  people,  and  very  often 
found  them  low-spirited,  and  have  known  many  persons  say  they  should 
never  get  better,  who  have  got  better ;  that  deceased  talked  in  that  way ; 
that  about  Tuesday  before  his  death,  he  said  he  should  not  continue  many 
days  ;  that  it  was  before  that  he  told  her  all  about  it ;  that  the  first  night 
he  said  he  should  not  get  better  and  continued  to  say  so  till  the  last  day* 

On  this  evidence  it  was  objected  for  the  prisoner,  that  a  sufficient 
foundation  was  not  laid  for  receiving  evidence  of  the  declarations  of  de* 
ceased  made  on  Thursday  evening  the  dOth  of  September.  But  Hol- 
BOTD,  J.,  who  tried  the  case,  admitted  the  declarations ;  and  upon  that 
and  other  proof  the  prisoners  were  convicted  of  murder.  Upon  a  case 
reserved,  the  court,  consisting  of  ten  judges,  was  unanimously  of  opinion 
that  the  declarations  were  properly  received.  These  two  cases  are  sin- 
gularly alike.  In  both  cases  the  deceased  lingered  ten  days  after  the 
fatal  wounds  were  received.  In  both  cases  the  surgeon  attending  did  not 
think  the  wounds  necessarily  mortal ;  and  encouraged  the  deceased  that 
the  case  was  not  hopeless.  In  both  cases  the  declarations  offered  were 
made  on  the  night  when  the  injury  producing  death  was  inflicted.  In 
both  cases  it  is  shown  that  the  deceased  on  that  night  said  he  would  never 
get  over  it, — ^that  he  must  die,  and  similar  expressions, — which  were  alsa 
used  at  various  times  during  the  lingering  suffering  of  both  for  ten  days. 

In  the  case  before  us  three  witnesses,  being  those  most  constantly  in 
attendance,  prove  that  from  the  first  night  to  the  last  (as  was  proved  by 
one  witness  in  the  case  cited),  the  deceased  always  said  he  must  die. 

The  only  difference  is,  that  in  the  case  before  us,  on  one  occasion  sev- 
eral  days  after  the  declarations  were  made,  in  reply  to  the  remark  of  the 
physician,  ^<  Jim,  I  hope  you  will  get  well,''  deceased  replied,  '<I  hope  so 
too."  This  remark  was  the  only  one  made,  during  the  whole  ten  days, 
indicating  that  at  any  time  there  was  in  the  mind  of  the  deceased  the 
slightest  hope  of  his  recovery  ;  but  this  remark,  when  taken  in  conneo» 
tion  with  the  other  evidence  in  the  case  and  the  circumstances  under 
which  it  was  made,  does  not  show,  or  tend  to  show,  that  on  the  night  of 
the  8th  of  January,  when  the  declarations  were  made,  the  deceased  had 
the  slightest  hope  of  recovery ;  especially  when  the  intelligent  physician 
who  testified  to  this  remark,  says  emphatically,  that  during  tiie  whole 
night  of  the  8th  of  January,  up  to  the  time  he  saw  him  last  that  night, 
deceased  was  of  opinion  that  death  was  impending,  and  that  declarations 
made  by  deceased  on  that  nighi  were  made  in  view  of  impending  death. 
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Certainly  we  cannot  say,  upon  such  evidence  as  this,  that  the  opinion 
of  the  Circuit  Coort,  in  declaring  that  a  proper  foundation  had  heen  laid 
for  the  introduction  of  dying  declarations,  was  erroneous.  Much  weight 
ought  always  to  he  given  to  the  opinion  of  the  court  below  in  determin- 
ing this  question.  The  duty  by  law  is  devolved  on  him  to  determine,  not 
only  from  the  proofs,  but  from  all  the  circumstances  of  the  case,  whether 
the  declarations  are  admissible.  BulC$  cas€j  14  Gratt.  613  ;  Vass*s  cai€y 
8  Leigh,  786.  That  court  has  all  the  witnesses  in  its  presence,  hears 
them  speak,  can  judge  of  their  credibility,  is  oognisant  of  all  the  circum- 
stances of  the  case,  and  to  its  judgment  the  law  refers  the  determination 
of  the  question  whether  the  declarations  were  admissible. 

If  that  judgment  is  clearly  erroneous,  it  may  be  reviewed  like  any 
other  judgment  But  in  such  a  case,  the  same  weight  ought  to  be  given 
to  the  judgment  of  the  court  below,  as  the  appellate  court  gives  to  a  judg- 
ment of  the  court  of  trial,  when  the  motion  for  a  new  trial  is  overruled 
and  the  evidence  certified.  The  judgment  must  be  clearly  erroneous  be- 
fore  it  will  be  interfered  with  by  the  appellate  court. 

In  this  case  we  have  the  evidence  of  four  witnesses,  among  them  the 
physician  in  attendance,  all  concurring,  that  on  the  night  of  the  8th  of  Jan- 
uary, 1875,  when  the  declarations  were  made,  the  deceased  had  no  hope 
of  recovery ;  and  the  physician  in  so  many  words  declaring  that  the  dec- 
larations made  that  night,  ^  were  made  by  the  deceased  under  a  sense 
of  impending  death.*'  All  this  evidence  comes  before  us  with  the  sanc- 
tion of  the  judge  who  heard  the  witnesses  speak,  who  knew  their  char- 
acter and  credibility,  and  was  cognizant  of  all  the  circumstances  of  the 


Can  we  say  that  because,  days  ctfterwcn-dy  not  on  the  night  when  the 
declarations  were  made,  the  deceased  expressed  some  vague  hope  that  he 
was  better,  that,  for  that  reason,  all  the  witnesses  and  the  judge  who 
heard  them  were  mistaken  in  their  conclusion,  that  the  deceased  was 
without  hope  of  recovery  when  the  declarations  were  made  ? 

This  would,  it  seems  to  me,  be  going  farther  than  this  court  or  any 
other  has  ever  gone,  in  declaring  such  a  judgment  erroneous.  Upon  the 
whole  case,  I  am  of  opinion  that  there  is  no  error  in  said  judgment  i 
that  it  is  f  uUy  sustained  by  the  evidence,  and  the  legal  principles  which 
govern  the  case ;  and  the  same  should  be  affirmed. 

MoNOUBB,  P.,  and  Staples,  J.,  concurred  In  the  opinion  of  CtnoB* 

TIAX,  J. 

Ahbbbsoh,  J.,  dissented. 

Judgment  affirmed. 
Vol.  XXI.— 48 


838  VIRGINIA, 


Buntmg  T.  WiUis. 


BuNTiKo  ▼.  Willis, 

A  peraon  holding  a  laoiatiTe  offloe  under  the  United  Stefeee  government  waa  eleoled 
sheriff  of  a  ooonty  for  the  term  commencing  Jnly  1,  tiien  next  On  the  19th  of  Jane 
he  sent  In  his  resignation  of  the  Federal  oflloe  to  take  efl^  on  the  SOth  of  Jane.  Hie 
resignation  was  not  accepted  ontil  Joly  2,  and  on  the  morning  of  Jaly  1st  he  com- 
pleted his  duties  as  such  officer  hefore  attempting  to  act  as  sheriff.  iSGrfd,  that  his 
term  of  office  had  not  expired  on  Jaly  1st,  and  that,  therefore,  he  was  disqualified  from 
holding  the  office  of  sheriff  under  a  statute  providing  that  no  person  holding  a  post  of 
profit  under  the  United  States  government  should  hold  any  State  office. 

A  PPLICATION  for  a  tnandamus  to  Willis,  judge  of  a  County 
-^  Court,  to  compel  him  to  restore  the  applicant,  Bunting,  to  the  office 
of  sheriff.  The  Circuit  Court  refused  the  application  and  Bunting  ap- 
plied to  this  court  for  a  writ  of  error,  which  was  awarded.  The  opinion 
states  the  case. 

Ooodwin  ^  Oroeter^  for  appellant. 

Peeky  for  appellee. 

MoxouBB,  P.  This  is  a  writ  of  error  to  a  judgment  of  the  Circoil 
Court  of  the  county  of  Elizabeth  City,  discharging  a  rule  in  the  nature 
of  a  numdamus  nm,  which  had  been  awarded  by  said  court  on  the  peti- 
tion of  the  plaintiff  in  error,  R.  P.  Bunting,  against  Hon.  W.  R.  Willis, 
judge  of  the  County  Court  of  said  county,  and  Jerome  Titlow,  defend- 
anto  in  error,  to  show  cause  why  a  peremptory  mandamui  should  not  be 
awarded  to  the  said  plaintiff,  commanding  the  said  judge  to  admit  or  re- 
store said  plaintiff  to  his  office  of  sheriff  of  said  county,  then  held  by  the 
defendant  Titlow. 

Bunting  having  received  the  highest  number  of  votes  at  the  general 
election  held  May  27th,  1875,  was  elected  sheriff  of  the  county  of  Eliza- 
beth City.  On  the  25th  day  of  June,  1875,  he  qualified  as  such  before 
the  said  County  Court  by  taking  the  necessary  oath,  and  giving  bond» 
with  approved  security,  as  required  by  law,  and  on  the  1st  day  of  July, 
1875,  he  entered  upon  the  duties  of  the  office. 

Afterward,  and  during  the  same  term  of  the  said  County  Court,  to 
wit:  on  the  dd  day  of  July,  1875,  the  said  TiUow,  claiming  to  be  sheriff 
of  said  county,  moved  the  said  court  to  set  aside  the  order  qualifying  Jie 
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Bunting  as  such  sheriff^  entered  into  on  the  second  day  of  the  said 
term,  and  to  dedare  the  same  null  and  void,  together  with  the  bond  en- 
tered into  by  the  said  Bunting  and  his  sureties,  npon  his  qualification  as 
said  sLeriff,  upon  the  ground  that  he  was  at  the  time  of  said  qualiflcatior^ 
and  was  then  incapable  of  holding  the  said  office  under  the  second  seo- 
tion  of  chapter  11  of  the  Code  of  1878.  And  the  said  Bunting  appear- 
ing, and  the  said  motion  having  been  continued  from  time  to  time  aftei- 
ward  during  the  same  term,  to  wit :  on  the  8th  day  of  July,  1875,  the 
said  County  Court,  on  full  consideration  of  the  case,  being  of  opinion  that 
the  said  order,  entered  into  on  the  second  day  of  the  said  term,  was 
erroneously  entered,  and  that  the  said  Bunting  was  improperly  and  il« 
legally  admitted  to  qualify  as  sheriff  of  said  county  as  aforesaid,  and  was 
not  capable  of  holding  said  office  of  sheriff  by  reason  of  his  holding  an 
office  of  trust  and  emolument  under  the  United  States  government, 
ordered  that  the  order  entered  on  the  second  day  of  the  term  as  aforesiud 
should  be  set  aside  and  annulled.  And  the  said  County  Court  being 
farther  of  opinion  that  said  Jerome  Titlow,  as  sheriff  of  the  coimty,  held 
over  until  his  successor  in  office  should  legally  qualify,  ordered  that  the 
said  Titlow  should  be  recognized  as  such  sheriff  until  his  successor  should 
qualify  as  aforesaid.  To  which  ruling  of  the  court  the  said  Bunting  ez« 
eepted,  and  asked  leave  to  file  hb  bill  of  exceptions,  which  leave  the 
court  refused,  upon  the  ground  that  his  proper  remedy  was  not  by  writ  of 
error,  but  by  mandamm  or  quo  warranto. 

Accordingly,  the  said  Bunting  applied  to  the  judge  of  the  Circuit 
Court  of  said  county  for  a  rule  in  the  nature  of  a  mandamm  niti^  which 
was  awarded  as  aforesaid,  and  executed  upon  the  defendants.  After 
which,  to  wit :  on  the  80th  of  July,  1875,  the  defendants  filed  the  answer 
of  Judge  Willis  to  the  said  rule,  to  which  answer  the  plaintiff,  Bunt- 
ing, filed  a  demurrer,  and  entered  a  plea,  in  which  demurrer  the  defend- 
ants thereupon  joined.  The  plea  was,  that  the  "  part  of  the  return  to 
the  mandamui  nisi  that  alleges  that  the  plaintiff  held  a  United  States 
office,  to  wit :  the  office  of  deputy  inspector  of  customs  at  Fortress  Mon^ 
roe,  Virginia,  an  office  of  profit,  trust  and  emolument,  on  the  2d  day  of 
July,  1875,  or  after  he,  the  said  plamtiff,  had  entered  upon  the  discharge 
of  the  duties  of  sheriff  of  Elizabeth  City  county,  is  not  true." 

Afterward,  to  wit :  on  the  4th  day  of  August,  1875,  the  said  Circuit 
court,  having  fully  considered  the  matters  of  law  arising  upon  the  plain* 
tiff's  demurrer,  was  of  the  opinion  that  said  answer  was  sufficient,  and 
overruled  the  demurrer  thereto  ;  and  the  plaintiff  admitting  the  allegar 
tions  of  said  answer  not  traversed  by  his  said  plea,  issue  was  thereupon 
joined  on  said  plea;  and  neither  party  requiring  a  jury,  but  submitting 
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the  matters  of  law  and  fact  arising  from  the  evidenoe  and  argument  of 
counsel  to  the  court,  judgment  was  thereupon  rendered  against  the  plain- 
tiff, discharging  the  said  rule,  and  for  the  defendant's  costs ;  to  which 
judgment  the  plaintiff  excepted. 

On  motion  of  the  plaintiff,  and  hj  consent  of  parties,  a  rehearing 
of  the  cause  was  grai^ted ;  after  which,  to  wit :  on  the  2l8t  day  of 
August,  1875,  the  cause  having  in  the  meantime  being  further  heard,  and 
the  court  having  taken  time  to  consider,  the  c6urt,  on  full  reconsidera- 
tion of  the  matters  of  law  and  fact  arising  in  the  case,  and  the  arguments 
of  cotmsel,  confirmed  the  judgment  entered  in  the  cause  on  the  4th  day  of 
the  same  month. 

In  the  bQl  of  exceptions  which  was  taken  in  the  case  by  the  plaintiff^ 
the  facts,  or  evidence  proved  on  the  trial,  were  certified. 

The  respondents  (Judge  W.  R.  Willis  and  Jerome  Tidow),  to  main- 
tain the  issue  on  their  parts,  proved  the  following  facts,  to  wit :  ^  That 
on  the  24th  day  of  June,  1875,  and  for  some  time  prior  thereto,  R.  Iraul 
Bunting  held  the  office  of  deputy  collector  and  inspector  of  customs  at 
Fortress  Monroe,  Virginia ;  that  the  said  office  was  and  is  an  office  of 
profit,  trust  and  emolument,  under  the  government  of  the  United  States, 
paying  to  the  incumbent  thereof  an  income  of  four  dollars  per  day  as  a 
salary ;  that  on  the  19th  day  of  June,  1875,  the  said  Bunting  sent  in  his 
resignation  of  said  office,  to  take  effect  on  the  30th  of  June,  1875  ;  that 
the  said  resignation  was  not  accepted,  or  any  official  action  indicating  its 
acceptance  taken,  until  the  2d  day  of  July,  1875 ;  that  on  the  2d  day  of  July 
1875,  about  five  o'clock  in  the  afternoon  of  that  day,  William  Webb,  an 
employee  of  the  United  States  Custom  House  of  Norfolk,  Virginia,  under 
instructions  of  liuther  Lee,  Jr.,  collector  of  customs,  relieved  the  said 
Bunting  as  United  States  deputy  inspector  and  collector  of  customs  at 
Fortress  Monroe;  that  on  the  1st  day  of  July,  1875,  about  nine  o'clock 
in  the  morning,  the  said  Bunting,  in  the  discharge  of  the  said  duties  of 
the  said  office  of  deputy  inspector  and  collector,  cleared  the  American 
brig  '  Eatahdin,'  and  issued  to  her  clearance  papers  over  his  signature 
and  in  the  capacity  of  deputy  inspector  and  collector  of  customs  as  afore* 
•aid,  having  two  days  before  commenced  the  papers  of  the  (deannoes  of 
•aid  vessel." 

And  the  said  B.  P.  Bunting,  to  maintain  the  issue  on  his  part,  proved 
the  following  facts  by  both  oral  and  record  testimony,  to  wit :  "  That  on 
the  27th  day  of  May,  1876,  he  was  duly  elected  sheriff  of  the  county  ol 
Elizabeth  City,  and  State  of  Virginia  : "  and  here  is  inserted  the  OOTtif* 
icate  of  said  election.  "  That  on  the  25th  day  of  June,  1875,  he  da|f 
qualified  as  •heriff  of  said  county,  before  the  County  Court  >f  said  coun^ 
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then  in  session,  presided  over  by  Judge  W.  R.  Willis,  the  judge  of  said 
courts  bj  taking  the  necessary  oath,  and  giving  the  bond  with  approved 
seeuritj : "  and  here  follows  the  order  of  qualification.  '<  That  on  the 
1st  day  of  July,  1875,  about  the  hour  of  twelve  o'clock  a.  m.,  he  took  for- 
mal possession  of  the  said  office  of  sheriff,  and  continued  in  the  said  office, 
performing  the  duties  thereof^  until  the  8th  day  of  July,  1875 ;  that  on 
that  day  one  Jerome  Titlow  moved  the  said  judge  of  the  said  court, 
through  his  counsel,  to  revoke  the  order  of  the  25th  day  of  June,  1875^ 
qualifying  the  said  R.  P.  Bunting  as  sheriff  aforesaid  ;  that  upon  argu- 
ment and  consideration  the  said  judge  of  said  court  did  revoke  said  order 
of  qualification,  and  did  dispossess  him  the  siud  Bunting  of  the  said  office 
of  sheriff : "  and  here  follows  the  order  of  revocation.  ^  That  prior  to, 
and  at  the  time  of  his  qualification  as  sheriff  aforesaid,  to  wit :  on  the 
26th  day  of  June,  1875,  he  held  the  office  of  deputy  inspector  and  col- 
lector of  customs  at  Fortress  Monroe,  Virginia ;  that  after  his  election, 
to  wit :  on  the  19th  day  of  June,  1875,  he  resigned  the  office  of  United 
States  deputy  inspector  and  collector,  to  take  effect  on  the  80th  day  of 
June,  1875 : "  and  here  follows  the  letter  of  resignation  in  these  words : 

<<  Custom  Housb,  Fobt  Monrob,  Va., 

«<  Collector's  Office,  Jum  19iA,  1876. 
^  Hov.  LuTHBB  Lbb,  Jb., 

^  Collector  of  Customs.  Norfolk*  Va. : 

^  Mt  Deab  Sib  : — After  five  years  of  continued  service  as  an  inspector 
of  the  customs. for  the  port  of  Norfolk,  and  under  your  personal  super- 
vision, I  beg  leave  to  hand  my  resignation,  to  take  effect  June  30th, 
1875. 

^  Being  one  of  the  first  to  receive  an  appointment  at  your  hands,  on 
your  assuming  the  position  of  the  collectorship  of  the  port  above  stated, 
it  gives  me  pleasure  to  say,  that  the  past  five  years  have  been  as  pleas- 
antly and  agreeably  spent  as  any  of  my  past  life,  and  I  assure -you  it  is 
with  much  regret  that  I  am  forced  to  hand  you  my  resignation ;  but 
business  of  a  private  nature  demands  my  immediate  and  personal  atten* 
tion,  and  I  Uierefore  beg  you  will  be  pleased  to  accept  it  in  the  same 
good  feeling  in  which  it  was  written. 

'<  You  will  be  pleased  to  permit  me  to  extend  to  you  and  the  officers 
under  you  my  sincere  and  hearty  thanks  for  the  many  courtesies  ex- 
tended to  me  since  my  connection  with  you,  both  officially  and  socially. 

^  With  best  wishes  for  your  future  prosperity,  I  beg  leave  to  remain 
four  sincere  friend  and  ob't  servant, 

"R  Paul  BuMTDra." 


342  VIRGINIA, 


Biinting  r.  Willis. 


TTndar  which  letter  is  a  oertifioate,  ooder  the  hand  and  official  seal  of  the 
collector,  dated  July  5th,  1875,  that  said  letter  is  a  tme  copy  of  the  orig- 
inal on  file  in  his  office. 

^  That  on  the  28th  or  29th  day  of  June,  1875,  the  papers  of  the  Amer- 
ican brig  ^  Katahdin  '  were  placed  in  his  the  said  Bunting's  hands  for 
clearance.  That  all  the  necessary  papers,  except  the  hospital  returns 
and  his  signature  as  deputy  collector,  wei^  made  out  and  completed  on 
the  said  28th  or  29th  day  of  June,  1875 ;  that  on  the  1st  day  of  July, 
1875,  having  two  or  three  days  previously  commenced  the  clearing  of 
the  said  brig  ^  Katahdin,'  he  completed  the  said  clearing ;  that  this  was 
about  nine  o'clock  a.  m.,  and  before  he  had  done  any  act  in  the  office  of 
sheriff  aforesaid ;  that  on  the  2d  day  of  July,  1875,  W.  T.  Webb  took 
charge  of  the  said  office  of  United  States  deputy  collector  and  inspector 
of  customs,  and  continued  to  act  as  said  officer  imtil  the  8th  day  of  July, 
1875,  when  the  said  office  was  filled  by  H.  Libby,  duly  appointed,  and 
who  holds  the  said  office  to  this  date."  And  the  said  Bunting  in  his 
evidence  states,  ''that  from  and  after  nine  o'clock  a.  m.  of  the  Ist  day  of 
July,  1875,  he  ceased  entirely  to  have  any  thing  to  do  with  the  said  office 
of  deputy  inspector  and  collector  of  customs  at  Fort  Monroe,  and  that 
his  damages,  including  his  attorney's  fee  in  this  case,  amount  to  about 
$800." 

Whereupon  the  court,  being  of  opinion  that  the  said  Bunting  was  not 
entitled  to  recover  the  said  office,  gave  judgment  for  the  respondents ;  to 
which  opinion  the  said  Bunting  excepted. 

The  Code,  chap.  11,  |  2,  p.  174,  declares  that  ''no  person  shall  be 
capable  of  holding  any  "  post  of  profit,  trust  or  emolument,  civfl  or  mili- 
tary, legislative,  executive  or  judicial,  under  the  government  of  this  Com- 
monwealth, "who  holds  any  post  of  profit,  trust  or  emolument,  civil  or 
military,  legislative,  executive  or  judicial,  under  the  government  of  the 
United  States,  or  who  receives  in  any  way  from  the  United  States  any 
emolument  whatever." 

It  is  not  denied,  and  there  can  be  no  question,  but  that,  first,  the  office 
of  sheriff  is  a  post  of  profit,  trust  and  emolument,  under  the  government  of 
this  Commonwealth ;  and,  secondly,  the  office  of  deputy  inspector  and 
collector  of  customs  at  Fortress  Monroe,  Virginia,  which  was  held  by  the 
plaintiff  Bunting  at  the  time  of  his  election  as  sheriff  of  the  county  of 
Elizabeth  City  on  the  27th  day  of  May,  1875,  was  a  post  of  profit,  trust 
and  emolument,  under  the  government  of  the  United  States ;  within  the 
true  intent  and  meaning,  and  indeed  the  express  terms,  of  the  said  pro 
vision  of  the  Code. 

There  is  also  a  provision  of  the  Constitution  of  the  State  (art  7,  i  6; 
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Code,  p.  92),  which  declares  that  ^  sheriffs  shall  hold  no  other  office." 
This  provision  is  no  farther  material  to  this  case,  than  to  show  the  intent 
of  the  framers,  as  well  of  the  Constitution  as  of  the  law  of  the  State,  that 
a  sheriff  shall  hold  no  other  lacrative  office,  whether  under  the  State  or 
Federal  government  We  will, therefore,  not  notice  any  further  the  con- 
stitutional provision  aforesaid. 

When  the  plaintiff  was  a  candidate  for  the  office  of  sheriff  under  the 
State  government  he  certainly  held  the  office  of  deputy  inspector  and 
collector  of  customs  under  the  Federal  government ;  and  it  does  not  ap- 
pear that  he  had  then  any  idea  of  resigning  the  latter  office,  at  least  un« 
less  he  should  be  elected  to  the  State  office;  in  which  event  he  may  have 
intended  to  tender  his  resignation  of  his  Federal  office,  to  take  effect 
when  he  would  have  to  enter  on  the  duties  of  the  State  office.  A  ques- 
tion might  well  be  raised,  whether  a  person  who  holds  a  lucrative  office 
under  the  Federal  government  is  eligible  to  the  office  of  sheriff  under 
the  State  law.  To  be  sure  that  law  does  not  expressly  declare  that  he, 
shall  not  be  eligible  to,  but  only  that  he  shall  not  be  capable  of  holding, 
any  such  post,  etc  We  can  see  some  reason  for  using  the  latter  rather 
than  the  former  language,  as  it  may  have  been  intended  to  have  the  ef- 
fect of  preventing,  not  only  a  Federal  officer  from  being  elected  to  a 
State  office,  but  also  a  State  officer  from  receiving  a  Federal  office  with- 
out ifwo  facto  vacating  his  State  office.  It  may  seem  strange,  that  a 
person  should  be  eligible  to  a  State  office,  which  he  is  incapable  of  hold- 
ing after  being  elected.  The  law  says  nothing  about  his  resigning,  before 
entering  on  the  duties  of  his  State  office,  any  Federal  office  which  he 
may  hold  at  the  time  of  his  election.  It  is  at  least  optional  with  him, 
whether  he  will  resign  his  Federal  office  or  not ;  and  whether  his  elec- 
tion to  the  State  office  would  be  effectual  or  not  would  depend  on  the 
contingency  of  his  future  resignation  in  time  to  enter  on  the  duties  of  the 
State  office. 

The  Federal  office  might  be  held  by  fraud  ootemporaneously  with  the 
State  office.  We  do  not  mean  to  say  that  such  was  the  case  here ; 
but  there  is  danger  in  such  a  case.  And  the  best  way  to  guard  against 
it  would  seem  to  be  that  the  Federal  officer  should  not  be  eligible  to  the 
State  office,  until  he  has  clearly  and  entirely  rid  himself  of  the  Federal 
office.  Otherwise  there  will  be  a  painful  uncertainty  after  the  election 
who  the  State  officer  is,  until  some  unmistakable  act  of  resignation  shall 
have  been  executed.  There  is  a  manifest  difference  between  offices  held 
under  the  same  government,  and  offices  held  under  different  governments, 
as  under  the  State  and  FederaL  In  the  former  case,  the  whole  matter  is 
under  the  control  of  one  and  the  same  government,  and  the  acceptance 
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of  one  offico  Is  %p9o  facto  a  Tacation  of  another,  inoompatible  therewith, 
and  previoasly  receiyecL  But,  in  the  latter  case,  an  acceptance  of  a 
State  office  does  not  vacate  a  previously  received  Federal  office,  however 
incompatible  they  may  be.  In  the  cases  referred  to  in  the  aigmnent,  in 
which  it  has  been  held  that  a  person  holding  one  office  may,  while  he 
holds  it,  be  elected  to  another  and  incompatible  one,  seem  to  be  all  cases 
iii  which  the  offices  were  held  under  the  same  government 

But  withont  expressing  any  opinion  upon  that  question,  and  conceding, 
at  least  for  the  purposes  of  this  case,  that  the  plaintiff  was  eligible  to  the 
office  of  sheriff,  though  at  the  time  of  the  election,  and  for  some  time 
thereafter,  he  held  the  Federal  office,  then  the  question  arises,  whether 
he  was  completely  divested  of  the  Federal  office  before  he  was  invested 
with  the  State  office ;  in  other  words,  whether  he  held  both  offices  at  one 
and  the  same  time,  however  short  may  have  been  the  time  of  such  hold- 
ing. The  law  prescribes  no  limitation  as  to  the  time  of  holding.  "  No 
person  shall  be  capable  of  holding  "  for  an  instant  any  more  tluin  for  a 
year.  The  instant  he  holds  a  Federal  office  he  must  cease  to  hold  hb 
State  office. 

The  office  of  sheriff  commenced  on  the  1st  day  of  July,  1875.  Did 
the  Federal  office  cease  before  that  day  ?  Did  he  perform  any  duty  of 
the  latter  office  after  or  on  that  day  ?  This  b  the  question  we  now  have 
to  consider  and  decide. 

The  plaintiff  was  elected  to  the  office  of  sheriff  on  the  27th  of  May, 
and  he  tendered  his  resignation  on  the  19th  of  June  thereafter.  But  it 
was  not  to  take  effect  immediately.  It  was  to  take  effect  on  the  80th  of  June, 
1875,  the  day  before  the  term  of  the  office  of  sheriff  legally  commenced. 
But  did  it  dien  take  effect  ?  or  was  it  held  longer  ?  If  it  was  held  any 
longer,  no  matter  how  abort  the  period,  he  was  incapable  of  holding  the 
office  of  sheriff. 

That  he  had  a  right  to  resign  hb  Federal  office,  and  that  such  right 
does  not  depend  upon  the  consent  or  acceptance  of  the  government  or  its 
agents,  seems  to  be  very  well  settled.  That  after  such  a  resignation  be- 
comes complete  it  cannot  be  withdrawn  by  the  officer,  even  with  the  con- 
sent of  the  government,  seems  abo  to  be  settled,  though  he  may  receive 
a  new  appointment,  which  may  perhaps  be  given  to  him  in  the  form  of  a 
withdrawal  by  consent  of  hb  resignation  of  hb  former  office. 

But  a  prospecUve  resignation  may  be  withdrawn  at  any  time  before  it 
b  accepted :  and  after  it  is  accepted  it  may  be  withdrawn  by  the  consent 
of  the  authority  accepting,  where  no  new  rights  have  intervened.  Thb 
was  held  by  the  Supreme  Court  of  Indiana,  in  Biddh  v.  WiOardj  10  Ind. 
62,  and  seems  to  be  a  reasonable  principle.   We  have  seen  no  case  to  the 
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contrary,  while  there  are  other  cases  which  tend  to  sustain  it  2A« 
SUiU  Y.  Hauuy  idlnd.  105 ;  The  People  ▼.  Porter,  6  Cal.  26 ;  State  r. 
Boeeker,  56  Mo.  17. 

The  resignation  of  the  office  of  depntj  inspector  and  collector  in  this 
ease  was  prospectiye ;  to  take  effect  Jane  80th,  1875.  It  was  not  any 
cepted  by  the  collector  ontfl  after  that  time.  There  can  be  no  donbt  but 
that  nntU  that  time  it  was  competent  for  the  plaintiff,  at  least  with  the 
oonsent  of  the  collector,  to  withdraw  his  resignation,  either  entirely  or 
for  a  limited  period.  From  the  terms  of  the  letter  of  resignation,  it  is 
plain  that  the  plaintiff  would  have  consented  to  withdraw  his  resignation 
for  a  limited  period  or  purpose,  if  the  exigencies  of  the  public  service  re- 
quired it,  especially  if  he  supposed  that  he  would  not  thereby  lose  his 
office  of  sheriff. 

It  clearly  appears  in  this  case  that  the  plaintiff  acted  as  deputy  in- 
spector and  collector  after  the  30th  of  June,  to  wit :  on  the  Ist  of  July, 
1875  ;  and  so  acted  with  the  consent  of  the  collector.  It  is  certified  as  a 
fact  proved  in  the  cause,  ^  thai  on  the  Ist  day  of  July,  1875,  about  nine 
o'clock  in  the  morning,  the  said  Bunting,  in  the  discharge  of  the  said 
duties  of  the  said  office  of  deputy  inspector  and  collector,  cleared  the 
American  brig  '  Katahdin,'  and  issued  to  her  clearance  papers  over  his 
signature,  and  in  the  capacity  of  deputy  inspector  and  collector  of  cus- 
toms as  aforesaid,  having  two  days  before  commenced  the  papers  of  the 
clearance  of  said  vessel."  This  act  could  only  have  been  done  by  with 
drawing  the  resignation  so  long  as  was  necessary  for  the  purpose.  In 
fact,  the  pliuntiff  did  not  go  out  of  office  before  the  2d  day  of  July,  1875, 
it  being  certified  as  a  fact  proved  on  the  trial,  that  "about  five  o'clock 
in  the  afternoon  of  that  day,  William  Webb,  an  employee  in  the  United 
States  custom-house  at  Norfolk,  "Virginia,  under  instructions  of  Luther 
Lee,  Jr.,  collector  of  customs,  relieved  the  said  Bunting  as  United  States 
deputy  inspector  and  collector  of  customs  at  Fortress  Monroe."  Thus  it 
appears  thai  Bunting  went  out,  and  Webb  came  into  this  office  about  five 
o'dock,  p.  M.,  on  the  2d  of  July,  1875,  after  the  term  of  the  sheriffalty 
for  which  Bunting  had  been  elected  commenced.  It  seems  to  be  sup> 
posed  that  the  facts  certified,  as  proved  by  Bunting,  are  more  favorable 
to  him  than  those  proved  on  the  other  side.  But  there  is  not  any  con- 
flict between  them,  and  if  there  were  we  would  have  to  prefer  that  view 
of  the  facts  which  tends  to  sustain  the  judgment  to  that  which  tends  to 
the  contrary. 

When  was  Bunting^s  letter  of  resignation  of  the  19th  of  June,  1875, 
received  by  Lee  ?    Was  any  answer  made  to  it  ?    And  if  so  what  was 
the  answer  ?    On  none  of  these  subjects  does  the  record  give  any  in 
Vol.  XXI.— 44 
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formation.  If  Lee  luid  answered  the  letter  of  Bunting,  accepting  the 
resignation  as  it  was  tendered,  or  containing  any  thing  else  at  all  £aTora> 
ble  to  Banting,  it  would  have  been  produced  by  him.  We  may  infer, 
therefore,  from  the  non-production  of  such  an  answer  that  it  was  not 
written  or  was  not  favorable.  It  does  not  appear  that  the  letter  of  res* 
ignation  was  filed  or  received  by  Lee  until  the  5th  of  July,  1875,  the 
date  oi  his  certificate,  which  was  after  the  controversy  in  the  County 
Court  for  the  office  of  sheriff  between  these  parties  had  commenced, 
which  was  on  the  Sd  of  July.  It  is  not  stated  by  Bunting  when  his 
letter  of  resignation  was  actually  written ;  and  even  the  date  of  his  res- 
ignation is  stated  under  a  icilieeiy  as  on  the  19th  of  June,  1875.  If 
Bunting  received  no  answer  from  Lee  stating  that  his  letter  of  resignar 
tion  was  received  and  filed,  he  could  not  have  considered  his  resignation 
as  accepted  and  complete.  It  does  not  appear  that  he  received  any 
such  answer  until  after  the  2d  of  July,  on  which  day,  about  5  o*clock  in 
the  afternoon.  Bunting  was  relieved  by  Webb.  Continuity  of  the  office 
seems  to  be  required  by  public  necessity.  Even  the  short  period  of  six 
days  between, the  2d  and  the  8th  of  July  was  filled  up  by  the  temporary 
appointment  of  Webb,  an  employee  in  the  custom-house,  and  on  the  8th 
the  office  was  permanently  filled  by  the  appointment  of  Libby. 

In  this  case,  the  most  we  can  say  for  Bunting,  even  if  we  can  say 
that,  is  that  the  case  is  a  doubtful  one  upon  the  merits.  So  considering 
it,  we  would  have  to  affirm  the  judgment  in  conformity  with  the  opinion 
of  the  County  Court  and  of  the  Circuit  Court,  both  of  which  courts  saw 
and  heard  the  witnesses,  and  the  latter  of  which  stood  in  the  place  of  a 
jury  by  agreement  of  the  parties,  and  after  giving  judgment  for  the  re- 
spondents, on  full  argument  and  consideration,  granted  a  rehearing,  and 
then  upon  reargument  and  reconsideration,  affirmed  the  former  judgment. 

Upon  every  principle,  therefore,  we  must  affirm  the  judgment  of  the 
Circuit  Court  upon  the  merits. 

[The  court  then  briefiy  considered  the  question  of  the  authority  of 
the  County  Court  in  the  matter.] 

Whether  the  County  Court  could  properly  have  refused,  or  not,  to 
permit  Bunting  to  qualify  as  sheriff ;  or,  having  permitted  him  so  to 
qualify,  could,  afterward,  during  the  same  term,  properly  set  aside  the 
qualification  or  not,  it  is  very  well  settled,  that  if  Bunting  is  not  now, 
and  was  not  when  he  obtained  a  rule  for  writ  of  mandamus^  entitled  te 
the  office  of  sheriff,  he  cannot  be  admitted  or  restored  to  it  on  such  writ. 

In  Chew  v.  7!^  Juitices  of  Spotsylvamay  2  Va.  Cas.  208,  it  was  held 
that  the  removal  of  a  justice  of  the  peace  with  all  his  family  from  his 
county  to  another,  and  remaining  there  for  several  years  (although  he 
afterward  returned),  is  either  an  abandonment,  virtual  resignation,  or 
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forfeiture  of  his  offlee ;  and  whether  void  or  only  voidable  by  a  jadiciai 
proceeding  eyentoating  in  a  judgment  of  amotion,  no  numdamtu  ought 
to  issue,  to  invest  the  applicant  with  an  office  not  belonging  to  him,  if 
Toid,  or  which  might  be  taken  from  him,  if  yoidable. 

In  Amory  v.  Tht  Justices  of  GIoueesteTf  id«  523,  k  was  held  that  A* 
offices  of  deputy  derk  of  a  County  Court  and  a  justice  of  the  peace  of 
the  same  county  are  incompatible  offices,  so  that  they  cannot  both  be 
held  at  the  same  time;  and  whether  the  acceptance  of  the  office  of 
deputy  clerk  vacates  the  office  of  a  justice  of  the  peace,  or  not,  the  Sn* 
perior  Court  will  not  grant  a  tnandamus  to  compel  the  County  Court  to 
admit  the  applicant  to  an  office  not  belonging  to  him,  if  void,  or  which 
might  be  taken  from  him,  if  voidable. 

In  Pauisony.  The  Justices  of  Accomac^  2  Leigh,  748,  it  was  held  that  a 
justice  of  the  peace  of  the  county  of  Accomac,  who  left  this  State  with 
intent  to  establish  his  residence  in  another,  and  remained  there  nine 
months,  but  did  not  establish  his  permanent  residence  there,  and  then  re- 
turned and  resumed  his  former  residence  in  Accomac,  had  no  right  to 
resume  the  exercise  of  his  office  of  justice  of  the  peace  of  Accomac 
Upshur,  J.,  delivered  the  resolution  of  the  court,  that  the  case  was  not 
distinguishable  in  principle  from  the  case  of  Chew  v.  The  Justices  oj 
SpotsyhantOy  supra,  and  upon  the  authority  of  that  case  the  court  was 
unanimously  of  opinion  that  the  mandamus  ought  not  to  be  awarded. 

The  remedy  by  mandamus  seems  to  be  a  proper  remedy  in  cases  ol 
this  kind,  and  has  been  the  one  usually  pursued,  no  doubt  because,  if  not 
the  only  specific  legal  remedy,  it  was,  at  least,  the  most  convenient  and 
complete,  in  which  cases  the  court  exercises  a  sound  discretion  in  grant- 
ing or  refusing  the  writ. 

We  think,  therefore,  the  Circuit  Court  did  not  err  in  discharging  the 
rule  for  a  writ  of  mandamius  and  refusing  to  award  the  said  writ. 

But  one  more  observation  occurs  to  us  as  proper  to  be  made  in  this 
case  ;  and  that  is,  that  Bunting  having  become  incapable  of  holding  the 
office  of  sheriff,  at  least  by  acting  in  his  Federal  office  after  the  term  of 
his  sheri&lty  had  commenced,  he  thenceforward  at  least  ceased  to  be 
sheriff,  and  no  act  of  his  afterward  in  throwing  off  the  Federal  office 
could  restore  him  to  the  State  office,  nothing  could  do  so  but  a  re-election 
and  requalification  to  the  latter.  If  it  be  necessary  to  cite  authority  in 
support  of  that  principle,  it  may  be  found  in  the  Oommonwecdth  v.  Sher^ 
ratdy  4  Leigh,  648  ;  though  it  is  no  doubt  sustained  by  many  cases,  if  it 
be  not  a  self-evident  proposition. 

Upon  the  whole,  we  think  there  is  no  error  in  the  judgment,  and  that 
Jl  ought  to  be  affirmed. 

Chbistian,  J.,  dissented.  JudgmmU  affirmed. 
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Sands  t.  Ltkhjje. 

(27  Gnitl  aSL) 

Ah  allflD  poMwed  of  real  estate,  died  intoetsto  wttfaoot  any  known  hein.  Bald,  (Ij 
Hiatthe  real  eelBto  vested  in  the  State,  without  office  ftmnd  ;  (2)thata  sale  of  suck 
leal  estate  to  satisfy  a  debt  against  the  alien  in  a  piooeedlng  to  which  the  State  was 
not  made  a  paity,  was  Toid  as  to  the  State ;  bat  (3)  that  the  puchaser  at  sneh  sale 
was  entitied  to  be  snbstitated  to  the  lights  of  the  creditor  and,  if  the  daim  was  just, 
to  haye  the  real  estate  sabjected  to  its  payment 

SOLOMON  HAUN8TEIN,  of  foreign  birth,  died  seijsed  of  an  estate 
of  inheritance  in  six  houses  and  lots  in  the  city  of  Richmond.  He  was 
finmarried  and  died  intestate ;  and  his  estate  was  committed  to  Richard  D, 
Sanzajy  as  curator.  In  March,  1867,  Wm.  Gleason,  as  assignee  of  John 
W.  Thompson,  recovered  a  judgment  by  default  against  Sanxay  as  cura- 
tor of  Haunstein's  estate,  for  $7,000,  with  interest  from  April  let,  1861 ; 
and  in  April,  1867,  in  a  suit  brought  by  Gleason  against  Sanxay  as  curator 
in  the  Circuit  Court  of  Henrico,  in  which  the  bill  and  answer  were  pre- 
sented at  the  same  time,  and  the  cause  docketed  by  consent,  the  court 
made  a  decree  appointing  Sanxay  a  commissioner  to  sell  the  real  estate 
of  Haunstein,  to  receive  the  purchase-money,  and  convey  the  property 
tto  the  purchaser ;  and  out  of  the  proceeds  of  the  sale  pay  off  the  judg- 
snent  recovered  by  Gleason.  A  copy  of  the  decree  and  of  the  judgment 
«re  the  only  parts  of  the  record  in  that  case  which  have  been  filed  in 
this ;  but  there  are  two  deeds,  one  from  Sanxay  as  commissioner,  to 
Johnson  H.  Sands,  as  the  purchaser  of  two  of  the  lots  of  Haunstein,  and 
the  other  from  Mary  J.  Wilkinson,  who  had  been  a  f»urchaser  at  the 
sale  by  Sanxay,  to  Sands  of  the  lot  so  purchased  by  her. 

In  May,  1868,  an  fnquisition  of  escheat  was  held  by  Samuel  M.  Page, 
•escheator  of  the  dty  of  Richmond,  when  the  jury  found  Haunstein  did 
die  seized  of  an  estate  of  inheritance  in  the  said  six  lots ;  that  he  died 
intestate  and  without  heirs,  and  that  there  was  no  person  known  to  the 
jury  to  be  entitled  to  said  lots ;  but  that  they  had  been  by  a  decree  of 
the  Circuit  Court  of  the  county  of  Henrico,  sold  to  satisfy  an  office  judg- 
ment obtained  against  the  estate  of  Haunstein  since  his  death ;  and  that 
there  were  then  at  the  time  of  the  said  inquisition  certain  parties  in 
possession  of  said  lots  claiming  them  under  said  sale. 

Page  did  not  return  his  certificate  of  said  inquisition  to  the  register 
of  the  land  office  until  June,  1869  ;  and  the  register  then  advertised  tns 
property  as  escheated. 

On  the  10th  of  July,  1869,  Johnson  H.  Sands  filed  his  petition  in  the 
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Circuit  Coart  of  the  citj  of  Richmond,  in  which  he  set  np  his  claim  ta 
the  three  of  the  Haonstein  lots  which  he  had  purchased  as  before  stated ; 
he  pointed  to  certain  irregnlarities  in  the  proceedings  to  escheat  the 
property,  and  he  insisted  that  the  jury  having  found  the  sale  of  th# 
property  under  a  decree  of  the  court,  and  the  actual  possession  by  the 
purchasers  at  that  sale,  the  inquisition  was  not  in  favor  of  the  right  of 
the  Commonwealth  to  the  said  lots.  And  he  prayed  that  Page  might  be 
made  a  party  defendant  to  his  petition  and  required  to  answer  the  same ;. 
and  that  the  register  of  the  land  office  might  be  made  a  party  and  en- 
joined from  advertising  the  property  as  escheated ;  that  the  court  would 
declare  the  land  not  escheated  to  the  Commonwealth,  and  for  general 
relief.    The  injunction  was  granted. 

A  copy  of  the  order  of  injunction  having  been  served  on  Page  and 
the  register,  and  Page  not  having  appeared  or  made  any  defense,  on  the 
17th  of  July,  the  court  took  uplthe  case,  and  being  of  opinion  that  the 
verdict  of  the  jury  of  inquisition  shows  upon  its  face  that  the  real  estate- 
mentioned  therein  was  not  liable  to  be  escheated,  and  that  the  proceed- 
ings of  the  defendants  tmder  said  verdict  were  wholly  irregular  and  ille* 
gal,  made  a  decree  perpetuating  the  injunction. 

In  January,  1870,  Page,  the  escheator,  by  leave  of  the  court,  filed 
hb  bill  to  review  the  decree  of  the  17th  of  July,  1869.  He  stated  hi» 
excuse  for  not  having  filed  his  answer  in  the  short  time  before  the  de* 
cree  was  made.  He  insists  that  the  proceedings  on  the  inquisition  were 
regular,  that  the  petitioner  had  no  title  to  the  property,  and  it  was  error 
to  proceed  to  decree  upon  the  petition  untO  the  escheator  had  filed  hi» 
answer;  as  was  expressly  provided  by  the  statute.    Code,  118,  §  8. 

Sands  demurred  to  the  bill,  and  also  answered ;  but  the  court  over* 
ruled  the  demurrer,  and  set  aside  the  decree  of  July  17th,  1869,  on  the 
last  ground  stated  in  the  bill  of  review.  And  John  A.  Lynham  having 
succeeded  Page  as  escheator,  he  was  substituted  as  defendant  and 
directed  to  file  his  answer. 

Lynham  in  his  answer  insisted  that  the  matters  stated  in  the  petition 
were  insufficient  in  law  and  equity  to  entitie  the  plaintiff  to  the  relief  he 
sought,  or  any  other  relief  in  the  premises  against  the  Commonwealth  or 
her  officer  or  agents  :  that  the  finding  of  the  jury  as  to  the  sale  of  the 
lots  was  wholly  irrelevant  to  the  proper  finding  in  said  inquisition,  eto^ 
etc. 

The  cause  came  on  to  be  heard  on  the  16th  of  June,  1874,  when  the 
coQrt  made  a  decree  dissolving  the^ injunction  and  dismissing  the  petitioi^ 
with  costs.  And  thereupon  Sands  applied  to  this  court  for  an  appeal ; 
which  was  allowed. 
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Timng  ^  Merediihf  for  appellant 
The  AUomeif-Generalj  for  appellee* 

Staples,  J.  The  inquisition  finds  that  Solomon  Hannstein  died 
seized  of  an  estate  of  inheritance  in  the  lots  in  controversy ;  that  he 
died  intestate  and  withont  heirs,  and  that  there  is  no  person  known  to 
the  jurors  to  be  entitled  to  the  same  ;  but  that  said  lots  have  been  sold 
by  a  decree  of  the  Circuit  Court  of  Henrico  county  to  satisfy  an  office 
judgment  obtained  against  the  estate  of  Solomon  Hannstein  since  his 
death,  and  that  there  are  now  certain  parties  in  possession  of  said  lots 
claiming  under  said  decree. 

It  is  proper  further  to  state,  though  it  is  not  part  of  the  inquisition, 
that  the  decree  referred  to  was  rendered  on  the  29th  April,  1867,  in  a 
suit  brought,  or  purporting  to  have  been  brought,  by  William  Gleason, 
assignee  of  John  W.  Thompson,  against  Richard  D.  Sanxay,  curator  of 
the  estate  of  Solomon  Haunstein.  No  copy  of  the  bill,  or  of  any  exhibit 
in  the  record  of  that  suit,  is  filed  in  this.  It  does  not  appear  that  any 
order  of  publication  was  ever  made  in  the  cause,  or  thai  there  was  any 
party  defendant  odier  than  Sanxay,the  curator.  It  would  seem  that  the 
bill  and  answer  were  filed  on  the  same  day,  and  on  that  day  the  cause 
was  brought  on  for  a  hearing  by  consent,  and  a  decree  rendered  for  a 
aale  of  the  lots  now  in  controversy. 

Upon  this  state  of  facts  we  are  to  determine  what  are  the  rights  of 
the  purchasers  under  that  decree.  In  order  to  arrive  at  a  satisfactory 
conclusion  upon  that  point,  it  becomes  necessary  to  inquire  what  was  the 
precise  status  of  the  real  estate  of  Solomon  Hannstein  upon  his  dying 
intestate  and  without  heirs.  Was  the  title  thereto  immediately  vested  in 
the  Commonwealth,  or  was  an  inquest  necessary  to  effect  that  object. 

It  is  well  settled  that  an  alien  may  take  lands  by  grant  But  while 
be  has  capacity  to  take,  hei  has  none  to  hold,  and  the  lands  may  at  once 
be  seized  to  the  use  of  the  State*  But  until  they  are  so  seized,  the  alien 
has  complete  dominion  over  them,  and  his  title  cannot  be  divested  ex- 
cept upon  office  found. 

And  so  if  lands  are  devised  to  an  alien,  he  acquires  a  complete  though 
a  defeasible  title  by  virtue  of  the  devise ;  and  this  title  can  only  be 
taken  away  by  an  inquest  of  office,  which  must  be  perfected  by  entry  oi 
seizure  where  the  possession  is  not  vacant 

In  these  cases,  and  there  may  be  others,  it  seems  that  the  inqiiisiUoa 
is  necessary,  to  vest  a  complete  and  perfect  title  in  the  State. 

An  alien  cannot,  however,  take  by  descent,  because  the  law  will  nevei 
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east  the  freehold  upon  one  who  is  inoapable  of  holdingi  and  as  the  free* 
hold  can  never  be  kept  in  abeyance  for  an  instant,  in  soch  cases  it  Tests 
immediately  in  the  State  withont  inquest  of  office. 

For  the  same  reason,  if  an  alien  dies  intestate,  or  a  citiaen  dies  without 
inheritable  blood,  his  lands  belong  to  the  State.  They  vest  immedi- 
ately without  office  found.  They  sink  back  into  tbeir  onginal  condition 
of  common  property  for  the  general  benefit  The  rule  on  this  subject  is 
thus  laid  down  by  Chancellor  Kent  in  4th  Vol.  of  Com.,  p.  423 :  <<  It  is  a 
general  principle  in  the  American  law,  and  which  I  presume  is  every- 
where declared  and  asserted,  that  when  the  title  to  laud  fails  from  a 
defect  of  heirs,  it  necessarily  reverts  to  the  people,  as  forming  the  com 
mon  stock  to  which  the  whole  community  is  entitled.  Whenever  the 
owner  dies  intestate,  without  leaving  any  inheritable  blood,  or  if  the 
relatives  he  leaves  are  aliens,  there  is  a  failure  of  competent  heirs,  and 
the  land  vests  immediately  in  the  State  by  operation  of  law.  No  inquest 
of  office  is  necessary  in  such  case. 

In  Montgomery  v.  Dorion^  7  N.  H.  475,  a  well-considered  case,  the  fol- 
lowing propositions  are  laid  down  : 

*<  If  an  alien  purchase  lands  and  die,  the  lands  instantly  vest  by  escheat 
in  the  State,  without  any  inquest  of  office.  But  while  the  alien  lives,  the 
lands  cannot  vest  in  the  State  without  office  found. 

^In  this  State  (New  Hampshire)  the  lands  of  which  a  dtisen  dies 
soiaed,  without  heirs,  reverts  in  all  cases  to  the  State ;  provided  he  dies 
intestate.  Upon  principle,  it  would  seem  that  lands  must  in  such  a  case 
vest  immediately  in  the  State  without  any  inquest  of  office,  as  they  do  in 
England  in  the  crown  when  the  king's  tenant  dies  without  heirs. 

*'  There  might  be  cases  in  which  an  inquest  of  office  might  be  expo 
dient,  as  where  one  person  is  found  in  possession,  claiming  as  heir  or 
otherwise ;  biit  an  inquest  of  office  is  in  no  such  case  essential  to  vest  the 
title  in  the  State.'' 

In  support  of  these  positions  numerous  other  authorities  might  oe 
quoted ;  but  a  simple  reference  to  the  cases  is  all  that  is  necessary.  Mooon 
V.  WhiUj  6  Johns.  Ch.  860 ;  Jachon  v.  Beaeh^  1  Johns.  Ch.  899  ;  Sievm- 
$on  V.  Dunhq>'§  Mnrt,  7  Monr.  184 ;  Fry  v.  Tucker,  2  Dana,  88 ;  Joh^ 
$on  V.  ffart,  8  Johns.  Cas.  822 ;  CoOingwood  v.  Pace,  1  Sid.  198  ;  Stokei  v. 
Dawes,  4  Mason,  268;  Fcntfaa^s  Ikviiee  v.  ffunier^MLeaeej  7  Cranoh, 
608 ;  (fHanlin  v.  Dm,  1  Spencer,  81 ;  WhiU  v.  WMte,  2  Mete.  (Ky.) 
185 ;  JBftkU^s  Lessee  v.  Shadden,  2  Swan,  46. 

The  case  of  GommonwetM  v.  IRte^  6  Leigh,  580,  is  not  in  conflict 
with  these  authorities.  That  was  an  information  for  intrusion  on  land  of 
the   ommon wealth.     Being  in  the  nature  of  an  action  of  trespass  quote 
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slammmfiregit^  it  will  not  be  maintained  except  in  the  caae  of  aotoal  pot> 
•esdon.  And  the  chief,  if  not  the  only  question,  was,  whether  the  effect 
of  an  inquisition  of  office  was  to  vest  the  possession  in  the  State.  It  waa 
held  by  this  court,  that  when  the  possession  of  escheated  lands  is  yacant 
at  the  time  of  office  found,  the  effect  of  that  proceeding  is  at  once  to  vest 
the  State  with  possession.  If  the  possession  is  not  vacant^  it  does  not 
become  so  vested,  and  an  entry  or  seisure  by  the  State  is  essential  in  order 
to  maintain  an  information  for  intrusion.  This  was  the  sole  point  decided 
by  the  court.  It  is  very  true  that  some  expressions  fell  from  Judge 
TuOKER  to  the  effect  that  the  Crown  can  only  take  by  matter  of  record* 
All  of  which  is  strictly  accurate  as  applied  to  an  alien  claiming  by  grant 
or  by  detn$€.  He  is  in  by  title,  having  the  freehold,  which  can  only  be 
divested  by  some  act  in  the  nature  of  a  judicial  proceeding :  because  the 
king  may  not  enter  upon  or  seize  any  man's  possession  upon  bare  sni> 
mises,  without  the  intervention  of  a  jury. 

But  as,  according  to  the  common  law,  lands  cannot  be  in  abeyance  or 
without  any  owner  even  for  a  single  minute,  it  follows  necessarily  that 
upon  the  death  of  the  person  last  seized,  without  heirs  capable  of  in* 
heriting,  the  title  must  immediately  vest  in  the  State  without  office 
found. 

The  doctrine  of  escheat  is  originally  derived  from  the  old  feudal  law* 
An  inquisition  does  not  constitute  an  escheat.  It  is  simply  the  means  by 
which  the  State  furnishes  authentic  record  evidence  of  her  title.  The 
word  ^  escheat "  is  derived  from  the  French,  and  properly  signifies  the 
falling  of  the  lands  by  accident  to  the  lord  of  whom  they  are  holden,  in 
which  case  the  fee  is  said  to  be  escheated.  It  is  a  species  of  reversion  by 
which,  upon  the  death  of  the  tenant  without  heirs,  the  lord  becomes  en- 
titled to  the  estate.  WhUe  at  common  law  a  writ  of  escheat  was  neces- 
sary to  vest  the  estate  in  the  lord,  when  the  king  became  entitled  upon 
tne  death  of  the  tenant  without  heirs  capable  of  inheriting,  no  office  waa 
necessary ;  but  he  might  enter  and  cease  without  judicial  proceeding,  be- 
cause in  such  cases  the  freehold  was  cast  upon  him  by  law  in  actual  pes* 
session. 

In  this  country  the  doctrine  of  escheat  rests  upon  the  broad  principle 
that  whcL  the  iitle  u>  land  fails  from  defect  of  heirs,  or  when  from  any 
cause  there  ceases  tv  be  an  individual  proprietor  of  the  land,  it  reverts 
back  to  the  commuaty.  1  Lomax's  Dig.  774,  777 ;  8  Oreen/s  Cruise 
on  Bea!  Prop.  21S.  In  such  cases  the  title  being  in  the  State  upon  the 
death  of  the  owcer,  no  inquest  of  office  is  necessary. 

If  the  possession  be  vacant  at  the  death  of  the  owner,  both  title  and 
possassion  are  at  once  transferred  to  the  State.    If,  on  the  oontraiy,  the 
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laud  be  held  hj  adyenary  poflsession,  the  State  must  enter  by  her  offloen. 
Sach  an  entry  may  perhaps  be  necessary  to  enable  the  State  to  make  a 
valid  grant  of  the  land,  or  to  maintain  an  information  for  intmsion  ;  bat 
it  is  not  essential  to  the  title,  any  farther  than  possession  is  to  be  consid- 
ered an  element  of  title. 

The  State,  of  course,  takes  the  lands  subject  to  any  liens  created  by  the 
owner,  and  also  to  any  valid  debts  contracted  by  him.  But  so  does  the 
heir,  if  there  is  one.  The  title  is  none  the  less  complete,  because  peiv 
chance  the  land  may  be  taken  to  satisfy  the  claims  of  creditors. 

In  the  case  before  us,  upon  the  death  of  Solomon  Haunstein  intestate, 
without  heirs,  his  real  estate  became  vested  eo  ifutanti  in  the  State ;  the 
possession  being  vacant,  was  also  transferred  along  with  the  title.  Who- 
ever entered  into  the  possession,  did  so  in  subordination  to  her  title. 
When,  therefore,  the  jury  of  inquest  found  that  certain  persons  were  in 
possession  of  the  lots  at  the  time  of  the  inquisition,  which  was  more  than 
two  years  after  the  death  of  the  owner,  they  found  an  immaterial  fact, 
which  did  not  affect  the  title  previously  acquired  by  the  State. 

It  seems,  however,  that  the  appellant  was  one  of  the  persons  in  pos- 
session, claiming  title  to  the  property  under  the  decree  of  the  Circuit 
Court  of  Henrico  county.  And  it  is  insisted  that  this  decree,  having  been 
rendered  by  a  court  of  competent  jurisdiction,  is  conclusive  of  every  ques- 
tion decided  by  it  nnUl  reversed  by  some  proper  proceeding  instituted  in 
the  court  which  pronounced  it. 

No  one  will  maintain  that  the  decision  of  a  court,  having  jurisdictiou 
of  the  subject-matter  in  a  case  before  it,  can  be  collaterally  drawn  in 
question  for  any  errors  therein,  or  in  the  proceedings  which  led  thereto. 
But  it  is  equally  beyond  controversy,  that  a  decree,  however  regular  in 
its  forms,  only  binds  parties  and  privies  :  it  cannot  affect  the  title  of  a 
person  not  before  the  court.  The  exceptions  to  this  rule  are  very  few, 
and  have  nothing  to  do  with  the  matter  in  controversy.  It  may  be  that 
a  purchaser  at  a  judicial  sale  is  not  affected  by  errors  in  the  proceedings 
which  led  to  the  decree.  He  certainly  is  affected  by  a  want  of  proper 
parties  before  the  court.  In  this  State  he  takes  all  the  risks  of  the  title. 
He  is  bound  at  his  peril  to  see  to  it  that  the  persons  having  title  to  the 
property  are  parties  to  the  suit  Without  this,  no  act  of  the  court  can 
give  him  a  vaJid  title.  The  curator  of  Solomon  Haunstein's  estate  was 
the  only  party  defendant  to  the  suit  in  which  the  decree  of  sale  was  ren- 
dered. He  had  nothing  to  do  with  the  real  estate ;  not  the  shadow  of  a 
title  to,  or  interest  in  it.  If  the  appellant  acquired  title  by  his  parchase, 
whose  tide  did  he  acquire  ?  Certainly  not  Solomon  Haunstein *s,  as  all  his 
interest  terminated  with  his  death ;  not  that  of  any  heirs,  as  there  were 
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none  in  existence.  The  title  of  the  State  ?  It  is  not  pretended.  Her 
rights  ooold  not  be  affected  by  any  orders  or  decrees  in  a  snit  to  which 
•he  was  not  a  party.  If  authority  were  needed  to  sustain  so  plain  a 
proposition,  it  may  be  found  in  the  case  of  Hudgin  v.  Hudgin*$  Ex  or  ei 
al,  6  Gratt.  820.  The  decision  of  this  court  in  that  case  is  condusiTe 
upon  this  branch  of  the  present  case. 

It  b  very  questionable,  to  say  the  least,  whether  the  general  statutes, 
making  real  estate  assets  for  the  payment  of  debts,  and  authorizing  suits 
in  equity  for  the  sale  and  administration  of  the  same,  apply  to  escheated 
lands.  The  design  of  those  statutes  was  to  give  to  creditors  a  remedy 
against  heirs  and  devisees  in  the  event  of  a  deficiency  of  personal  estate ; 
and  all  the  provisions  have  reference  to  lands  which  have  been  devised 
by  will,  or  have  descended  upon  heirs  in  cases  of  intestacy. 

In  cases  of  escheated  lands,  the  27th  section  of  chapter  118,  Code  of 
1860,  prescribes  the  mode  by  which  the  creditor  may  enforce  his  demand 
against  the  realty,  where  there  is  no  personalty.  It  is  very  true  that  this 
section  only  provides  for  those  cases  in  which  there  has  been  an  actual 
inquest  of  office.  It  has  been  argued  that  the  creditor  may  be  delayed 
for  years,  if  he  is  compelled  to  await  an  inquisition  before  instituting  pro- 
ceedings to  enforce  his  demand.  It  will  be  seen,  however,  upon  an  ex- 
amination of  the  various  provisions  in  regard  to  escheats,  that  but  little 
difficulty  is  likely  to  occur  in  this  respect.  Each  commissioner  of  the 
revenue  is  required  annually  to  furnish  a  list  of  lands  in  his  district  of 
which  any  person  shall  have  died  seized  of  an  estate  of  inheritance,  in- 
testate and  without  any  known  heir.  On  receiving  such  list,  or  upon  in- 
formation from  any  person  in  writing  and  under  oath,  the  escheator  is  re- 
quired at  once  to  hold  inquest  to  determine  whether  the  lands  have  es- 
cheated to  the  Commonwealth.  Code  of  1860,  113,  §§  8  and  4.  These 
provisions  afford  to  the  creditor  the  fullest  means  of  enforcing  prompt 
action  on  the  part  of  the  State  in  the  assertion  of  his  claim ;  while  the 
27th  section  gives  to  him  adequate  remedies  for  the  recovery  of  his  de- 
mand. Any  small  delay  that  may  occur  by  this  course  bears  no  sort  of 
comparison  to  the  mischiefs  which  will  result  from  the  establishment  of  a 
contrary  doctrine.  To  hold  that  upon  the  death  of  a  person  without 
known  heirs,  any  one  claiming  to  be  a  creditor  may  file  a  bill  in  equity, 
with  a  personal  representative  perhaps  in  the  interest  of  the  plaintiff  as 
the  only  defendant,  and  obtain  a  decree  for  the  sale  of  the  real  estate, 
and  thus  divest  the  title  of  the  Commonwealth,  is  to  open  the  door  to  the 
perpetration  of  the  grossest  frauds  and  injustice.  The  claim  may  be 
wholly  fictitious.  The  sale  of  the  lands  may  be  altogether  unnecessary. 
And  even  if  necessary,  they  may  be  sold  at  the  most  ruinous  sacrifice. 
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Who  is  to  protect  the  interests  of  the  State  against  abases  and  fraads  of 
this  description  ?  It  is  impossible  to  foresee  the  mischiefs  that  will  ensue 
if  this  court  shall  establish  a  rule  of  this  sort 

This  identical  question  has  been  the  subject  of  adjudication  in  other 
•  States.  In  every  case  I  have  seen  it  has  been  held,  that  upon  the  death 
of  the  owner  of  lands,  intestate,  without  heirs  capable  of  inheriting,  the 
tide,  eo  instanH  and  before  office  found,  vests  in  the  State  ;  and  the  titie 
could  not  be  divested  by  a  sale  made  under  the  decree  of  any  court,  un- 
less  the  State  in  some  form  is  a  party  to  the  proceeding.  Binkle*$  Lessee 
y.  Shaddm,  2  Swan,  46 ;  O'BixnItn  v.  Den,  1  Spenc.  31,  43 ;  1  Zabr.  582. 

If  these  views  be  correct,  the  appellant  acquired  no  titie  by  his  pur- 
chase  valid  as  against  the  State.  As  the  titie  of  tiie  latter  does  not  de- 
pend upon  the  inquisition,  the  alleged  errors  and  irregularities  in  the  pro- 
ceedings of  the  escheator  are  not  of  tiie  slightest  consequence.  The 
rights  of  the  State  are  not  affected  by  them.  The  appellant  can  derive 
no  advantage  from  them. 

The  decree  of  the  Circuit  Court  of  the  city  of  Richmond  entered  on 
the  17th  day  of  June,  1869,  enjoining  the  sale  of  the  lots  in  controversy, 
was  therefore  manifestiy  erroneous  upon  its  face.  It  was  erroneous,  not 
only  for  the  reasons  stated,  but  for  the  further  reason,  that  it  was  ren- 
dered without  an  answer  to  the  escheator.  The  provisions  of  the  8th 
section  are  positive,  that  the  escheator  shall  file  an  answer  stating  the  ob- 
jection to  the  claim ;  and  the  cause  shall  be  heard  without  any  unneces- 
sary delay,  upon  the  petition,  answer,  and  the  evidence.  It  was  the  duty 
of  the  court  to  require  such  an  answer  before  adjudicating  the  rights  of 
the  State.  The  decree  of  the  Circuit  Court  was  a  decree  by  default ; 
and  the  bill  of  review  subsequently  filed  by  the  escheator  may  be  treated 
as  a  petition  for  a  rehearing.  Such  an  application  is  required  in  all  cases 
of  decrees  by  default  before  an  appeal  is  taken.  But  even  if  it  be  treated 
as  a  bill  of  review,  it  was  a  proper  case  for  such  a  bill  for  the  reasons 
already  stated. 

The  decree  of  the  16th  June,  1874,  is,  however,  erroneous  in  one  re- 
spect If  the  appellant  was  a  purchaser  in  good  faith,  he  had  the  right 
to  be  substituted  to  all  the  rights  and  remedies  of  the  creditor  whose  debt 
was  paid  by  the  proceeds  of  sale  of  the  lots  in  controversy.  This  was 
tiie  course  pursued  by  this  court  in  the  case  of  Hudgin  v.  HudgirCs  E^w^ 
6  Gratt.  320,  already  referred  to.  This  court,  having  decided  in  that  case 
that  the  devisees  were  not  bound  by  the  decree  for  the  sale  of  their  lands 
in  their  absence,  was  of  opinion  that  the  purchaser  having  bought  in  good 
&ith^  and  the  claim  of  the  creditor  being  a  just  one,  the  ^rroer  was  en* 
titled,  upon  a  disaffirmance  of  the  sale,  to  be  substituted  io  the  rights  of 
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the  creditory  and  to  charge  the  land  with  the  amount  of  the  debt  paid  by 

him. 

This,  of  course,  involves  an  inquiry  into  the  validity  of  the  daim  as- 
serted by  William  Gleason,  as  assignee  of  John  W.  Thompson.  It  may 
be,  as  is  alleged,  that  this  daim  was  utterly  fraudulent  This  record 
does  not  furnish  any  reliable  or  satisfactory  information  on  that  subject 
This  court  cannot  undertake  to  ufBam  positively  that  it  is  a  fictidous  daim. 
If  such  be  its  diaracter,  neither  the  State  nor  the  lands  of  which  Hann- 
stein  died  possessed  can  be  made  chargeable  with  it  It  will  devolve 
upon  the  appeUant  to  show  that  the  debt  is  a  just  one ;  and  that  must  be 
done  by  evidence  other  than  the  judgment  in  question.  This  evidence  he 
may  be  able  to  furnish.  At  all  events,  he  should  have  an  opportunity  of 
doing  so,  if  desired  by  him.  The  deoree  is  therefore,  aflElrmed  dissolving 
the  injunction,  but  the  same  to  be  retained  in  the  Circuit  Court  for  the 

inquiry,  if  desired  by  the  appeUant 

Decree  amended  and  affinmei 


yTT.i.«R  y«  Flbtohsb. 

(97  Qntt  408.) 

J)eed^ddioeryineier(w^oon^Utlmialddioerif^ 

Whea  a  deed,  perfect  upon  its  fsce,  is  deUvewd  to  the  g»nt»6OT  obUgw 
uiioD  a  ocmition  that  ft  shaU  be  a  vidid  deed  upon  it.  execution  by  anott^^^ 
Urwand  and  opewtive  though  the  condition  is  not  oompUed  with,  and  parol  eyWenoe  of 
the  condition  is  not  admissible. 

ACTION  of  debt  against  Miller  and  others  upon  a  bond  of  $2,409, 
dated  Sept  4th,  1861  and  payable  on  demand.    The  bond  waa 
perfect  on  its  face.    The  opinion  states  the  necessary  facts. 

B  F.  MUler,  one  of  the  defendants,  filed  a  spedal  plea,  that  the 
writing  dedared  on  was  made  and  ddivered  as  an  escrow  to  the  plain- 
tiif,  on  the  express  condition,  and  none  other,  diat  John  MiUer  and  East 
bam  Jordan  should  sign  and  seal  it  as  their  own  act  and  deed,  and  should 
become  bound  equally  and  jomUy  with  the  said  James  F.  Brown  and  B. 
F  Miller ;  and  if  the  said  John  MUler  and  Eastham  Jordan  should 
n^fuse,  or  fail  to  sign,  seal  and  deliver  the  said  writing  as  joint  co^bli- 
sors  of  the  said  James  F.  Brown  and  B.  F.  MUler,  the  same  was  not  to 
bind  the  swd  B.  F.  MUler,  but  was  to  be  hdd  null,  etc ;  and  he  avers 


MARCH  TERM,  1876.  857 

Idler  r.  Fletcher. 

that  said  Eaafcham  Jordan  did  not  sign,  seal  and  dehver  the  said  writing ; 
and  so,  etc 

The  plaintiff  demurred  to  tne  plea ;  bat  the  court  overmled  the  de- 
murrer. 

Upon  the  trial  of  the  cause,  the  defendant,  B.  F.  Miller,  was  intro- 
duced as  a  witness,  and  his  counsel'  proposed  to  prove  bj  him  that  a 
firm,  under  the  style  of  Brown,  Miller  &  Co.,  composed  of  the  throe 
defendants  and  Eastham  Jordan,  who  were  dealers  in  cattle,  on  the  4th 
of  September,  1861,  owed  the  plaintiff  the  sum  of  $2,409.51  on  a  transac- 
tion between  them,  for  which  the  plaintiff  held  their  written  contract 
not  under  seal,  and  that  he  desired  to  change  t  e  form  of  the  evidence 
of  the  debt,  and  applied  to  B.  F  Miller  to  execute  the  bond  sued  on  : 
and  that  B.  F.  Miller  executed  the  bond  upon  condition  that  all  the 
other  members  of  the  firm  should  execute  said  bond.  But  the  court 
excluded  all  evidence  of  the  facts  proposed  to  be  proved,  save  as  to  the 
conditions  upon  which  the  bond  was  executed:  and  the  defendant 
excepted. 

The  plaintiff  was  then  sworn  in  his  own  behalf,  and  on  his  cross- 
examination  the  defendant  proposed  to  prove  by  him  the  facts  stated  in 
the  foregoing  exception,  as  to  the  original  debt  But  the  court  excluded 
the  evidence ;  and  the  defendant  again  excepted. 

The  jury  found  in  favor  of  the  plaintiff  for  $2,409,  with  interest 
from  the  4th  September,  1861,  subject  to  the  credits  indorsed  upon  the 
bond;  and  the  court  rendered  a  judgment  according  to  the  verdict 
Whereupon  B.  F.  Miller  applied  to  a  judge  of  this  court  for  a  iupene- 
decti ;  which  was  awarded. 

?F.  W.  Oordouj  for  appellant 

Brooke  Sf  Scott^  J.  O.  Oihton  and  Menifee^  for  appeUee. 

Staples,  J.  This  is  an  action  founded  upon  a  bond  or  single  bill  for 
the  payment  of  money.  The  defendants  plead  that  it  was  executed  by 
them  in  satisfaction  of  a  debt  due  the  plaintiff  by  the  fiiin  of  Brown, 
Miller  &  Co.,  and  delivered  to  the  plaintiff  as  an  escrow,  upon  condition 
it  was  to  be  likewise  executed  by  two.  other  members  of  said  firm  ;  but 
that  in  fact  it  had  been  executed  only  by  one  of  them ;  and  so  the  condi- 
tion upon  which  the  writing  was  to  take  effect  had  not  been  performed. 
The  question  raised  by  this  plea,  and  which  we  are  called  upon  to  decide 
b,  whether  where  a  deed,  perfect  on  its  face,  is  delivered  by  the  obligor 
or  grantor  directly  to  the  obligee  or  grantee,  it  is  competent  to  prove  by 
parol  evidence  the  delivery  was  upon  a  condition  which  has  not  been 
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complied  with,  and  thereby  render  the  instmment  inoperative  as  to  the 
parties  executing  it 

In  Sheppard's  Touchstone,  vol.  1,  pp.  58,  59,  the  role  is  thus  laid 
down :  <*  The  delivery  of  a  deed  as  an  escrow  is  said  to  be,  where 
one  doth  make  and  seal  a  deed  and  deliver  it  unto  a  stranger^  nnt.« 
certain  conditions  be  performed,  and  then  to  be  delivered  to  him,  to 
whom  the  deed  is  made,  to  take  effect  as  his  deed.  And  so  a  man  may 
deliver  a  deed,  and  such  delivery  is  good.  But  in  this  case  two  cautions 
must  be  heeded :  1.  That  the  form  of  words  in  the  delivery  of  a  deed 
in  this  manner  be  apt  and  proper.  2.  That  the  deed  be  delivered  to  one 
th^t  is  a  stranger  to  it,  and  not  to  the  party  himself,  to  whom  it  is  made." 
After  discussing  the  first  ground  of  caution  at  some  length,  the  learned  au- 
thor proceeds  as  follows :  ^  So  it  must  be  delivered  to  a  stranger ;  for  if  I 
seal  my  deed  and  deliver  it  to  the  party  himself,  to  whom  it  is  made, 
upon  certain  conditions,  etc,  in  this  case  let  the  form  of  the  words  be 
what  it  will,  the  delivery  is  absolute,  and  the  deed  shall  take  effect  as 
his  deed  presently ;  and  the  party  is  not  bound  to  perform  the  condition  ; 
for  in  tradttiamhus  chartarum^  non  quod  dictum^  sed  quod  factum  e$t 
ifupicitur.**  Another  reason  assigned  for  this  rule  of  the  common  law  by 
Lord  Coke  is,  '^  the  delivery  is  sufficient  without  speaking  of  any  words, 
and  then  when  the  words  are  contrary  to  the  act,  which  is  the  delivery, 
the  words  are  of  none  effect." 

The  doctrine  here  laid  down  by  these  learned  writers  has  been  some- 
times spoken  of  by  judges  as  extremely  technical  and  unsatisfactory.  It 
may  be  so ;  but  after  a  very  careful  examination  I  have  not  been  able  to 
find  any  well-considered  case  in  which  that  doctrine  has  been  directly 
overruled. 

In  Btekt  v.  GkH>de,  12  Leigh,  479, 490,  Judge  Cabell,  in  delivering  the 
opinion  of  the  court,  conceded  the  distinction  between  a  deed  delivered 
as  an  escrow  to  the  party  to  the  deed,  and  one  that  is  delivered  to  a 
stranger,  and  he  was  not  disposed  to  controvert  it.  He  said,  ^*  The 
reasoning  on  which  the  distinction  is  founded  was  not  only,  technical  but 
unsatisfactory  to  his  mind.  He  considered  it  as  settled,  however,  that 
if  a  deed  be  delivered  to  the  party  himself,  to  whom  it  is  made  as  an 
escrow,  but  to  become  the  deed  of  him  who  sealed  it  on  certain  condi- 
tions ;  in  such  case,  whatever  be  the  form  of  the  words,  the  delivery  is 
absolute,  and  the  party  is  not  bound  to  perform  the  conditions." 

The  counsel  who  argued  that  case,  on  both  sides,  admitted  that  such 
is  the  law ;  too  well  settled  for  controversy.  It  was  insisted,  however, 
on  behalf  of  the  defendant,  that  the  rule  applied  only  to  a  deed  perfect 
and  complete  on  its  face,  requiring  nothing  to  be  done  to  give  it  foil 
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effloaoj  as  a  deed,  according  to  the  intention,  bat  the  mere  deliyery.  Bot 
where  the  instrument  at  the  time  it  passed  into  the  hands  of  the  grantee 
or  obligee  is  incomplete,  and  indicates  clearly  on  its  face  that  some 
other  act  is  to  be  done  to  give  it  effect,  according  to  the  intention  of  all 
the  parties,  there  it  was  insisted  the  rule  did  not  apply,  and  it  was  com- 
petent to  show  by  parol  that  the  delivery  was  upon  a  condition  which 
had  not  been  performed.  And  so  this  court  held ;  and  it  will  be  seen 
upon  examination  that  the  decision  was  placed  upon  that  ground  exclu- 
sively. 

In  Ward  v.  Ohurny  18  Gratt.  801,  Judge  Jotnes  adverted  to  this  rule 
of  the  common  law :  ^  He  said  it  was  strict  and  technical  to  the  last 
degree  ;  and  yet  he  did  not  venture  to  deny  that  the  doctrine  is  well  set- 
tled.*'  In  the  course  of  his  opinion  he  dtes  with  approbation  some  ob- 
servations of  Chief  Justice  Best  in  the  case  of  Budsan  v.  Bevett^  15  Eng. 
C.  L.  R.  467,  wherein  the  learned  chief  justice  quotes  Comyn,  vol.  4, 
p.  276,  4  A.,  Fait  as  saying:  ''If  the  deed  be  delivered  to  theparijf 
as  an  escrow,  to  be  his  deed  on  the  performance  of  a  condition,  it  is  not 
his  deed  tUl  the  condition  be  performed,  though  the  party  happens  to 
have  it  before  the  condition  is  performed.'' 

Now  it  is  most  remarkable,  be  it  said  with  all  humility,  that  two 
judges,  so  distinguished  for  accuracy  and  learning,  should  have  fsJlea 
into  such  an  error.  What  Comyn  does  say  is  this :  '*  So  if  it  (the  deed) 
be  delivered  to  a  stranger  as  an  escrow,  to  be  his  deed  upon  performance 
of  conditions,  it  is  not  his  deed  till  the  conditions  are  performed, 
though  the  party  happens  to  have  it  before.  2  Bol.  25, 125,  45 ;  Coke 
Litt.  86  a.  ''  Or  be  delivered  to  a  stranger  to  keep  till  conditions  be  per- 
formed, 2  Bol.  25, 1,  40.  **  Or  to  be  delivered  to  the  party  as  his  deed 
upon  performance  of  a  condition." 

Now  this  is  relied  upon  by  Chief  Justice  Best  as  authority  for  tli« 
position,  that  a  deed  may  be  delivered  to  the  party  upon  condition,  and 
it  is  good.  But  it  will  be  perceived  that  Comyn  means  simply  to  afflrm, 
that  if  the  deed.be  delivered  to  a  tlranger^  ^tohe  delivered  to  the  party 
as  his  deed  upon  performance  of  a  condition,  it  is  not  his  deed  till  the 
conditions  be  performed,  though  the  party  happens  to  have  it  before.'' 
That  such  was  his  meaning  is  manifest  from  the  very  next  sentence,  not 
noticed  by  the  learned  chief  justice,  in  which  he  declares :  ''  But  a  de- 
livery cannot  be  to  the  obligee  as  an  escrow."    2  Cro.  85,  86. 

And  in  division  A  8,  p.  274,  Comyn  agam  declares,  that  ^if  an  ob- 
ligation be  made  to  A,  and  delivered  to  A  himself  as  an  escrow,  to  be 
his  deed  upon  performance  of  a  condition,  this  is  an  absolute  delivery 
and  the  subsequent  words  are  void  and  repugnant." 
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A  more  remarkable  instance  of  an  entire  misoonception  of  an  aathor't 
meaning  has  rarely  been  exhibited  by  a  learned  jadge.  It  is  worthy  of 
observation,  that  Chief  Justice  Best  himself  does  not  assert  the  role  laid 
down  by  Sheppard  is  not  sonnd  law ;  he  merely  declares  it  a  technical 
subtlety.  The  case  of  Hudton  v.  Sevett  was  decided  upon  the  ground 
that  t)ie  deed  was  incomplete  when  it  passed  into  the  hands  of  the  gran- 
tee ;  and  the  observations  of  the  chief  justice  were  wholly  unnecessary 
to  the  decbion. 

There  is  one  other  case  decided  by  an  English  court,  sometimes  relied 
on  as  opposing  the  doctrine  of  the  text  in  Sheppard  and  the  other  com- 
mon-law writers.  I  mean  the  case  of  Johmon  ei  oL  y.  Baker^  4  Bam. 
Sb  Aid.  440,  in  which  it  was  held  it  might  be  shown  by  parol  that  a 
composition  deed  was  delivered  as  an  bscrow,  upon  condition  it  should 
be  void  unless  executed  by  certain  other  creditors,  which  was  not  done. 
It  will  be  seen,  however,  that  the  instrument  was  a  deed  of  composition, 
whereby  payments  were  to  be  made  to  all  the  creditors,  each  of  whom 
was  to  release  his  claim,  and  if  any  should  refuse,  the  entire  purpose  of 
the  deed  was  defeated.  Nor  does  it  appear  that  the  creditor,  to  whom 
the  delivery  was  made,  was  then  a  party  to  the  deed,  and  he  was,  there- 
fore, in  no  condition  to  insist  upon  the  estoppel. 

"With  the  exception  of  these  cases,  which,  indeed,  do  not  expressly 
controvert  the  principle,  the  English  authorities,  so  far  as  I  have  seen, 
are  uniform  in  their  adherence  to  the  doctrine  for  which  I  am  contending. 

In  the  United  States  the  cases  speak  almost  with  one  voice.  This  is 
the  more  remarkable,  because,  in  a  large  majority  of  the  States,  a  strong 
disposition  has  been  constantly  manifested,  either  by  judicial  decision  or 
by  legislation,  to  rid  the  courts  of  those  rules  of  the  common  law  which 
are  regarded  as  purely  technical.  The  rule  in  question  has,  however, 
been  adhered  to  with  an  unanimity  almost  without  paralleL  It  is  im- 
possible, with  any  just  regard  to  the  proper  limits  of  an  opinion,  to  quote 
from  the  numerous  authorities  upon  this  subject  It  may  not  be  im- 
proper, in  a  question  of  so  much  importancef  never  yet  settied  in  this 
State,  to  cite  the  opinions  of  distinguished  judges  in  some  few  of  the 
cases  decided  in  the  different  States,  and  also  the  opinions  of  learned 
commentators  who  have  written  upon  the  subject. 

The  first  case  is  that  of  Simonian*s  utaU^  4  Watts,  180,  Pennsylva- 
nia. Kenvdt,  J.  **  An  agreement  to  deliver  a  deed  as  an  escrow  to 
the  person  in  whose  favor  it  is  made,  and  who  is  likewise  a  party  to  it, 
will  not  make  the  delivery  conditional.  If  delivered  under  such  an 
agreement,  it  wUl  be  deemed  an  absolute  delivery,  and  a  consummation  of 
die  execution  of  the  deed.    To  construe  sudi  agreements  otherwise, 
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would  not  only  be  putting  it  in  the  power  of  the  party,  in  whose  favor 
the  deed  is  made,  to  practice  a  frand  upon  the  conunnnity  by  means  of  it| 
in  obtaining  a  credit  that  otherwise  would  not  be  given  to  him,  but  would 
be  opening  a  wide  door  for  the  introduction  of  frauds  and  perjuries/* 

Duncan  et  al.  v.  Pope,  47  Gra.  445.  Montgomert,  J.  ^  An  escroWi 
$3p  vi  termini,  is  a  deed  delivered  to  some  third  person,  to  be  by  him  d^ 
livered  to  the  grantee  upon  performance  of  some  precedent  condition  bj 
the  grantee  or  another,  or  the  happening  of  some  event.  If  delivered 
to  the  grantee  or  his  agent,  the  delivery  b  complete  and  the  paper  is  not 
an  escrow.  It  follows  that  the  delivery  of  the  deed  to  the  attorneys  of 
the  bastard,  carried  the  complete  title  in  the  property  granted  to  the 
grantee,  divested  of  all  parol  conditions." 

aVi.,  Wil  and  ZanewiOe  B.  B.  Co.  v.  Ihf,  13  Ohio  St  285.  Bbin- 
KERHOFF,  J.  **  There  can  be  no  doubt,  according  to  the  uniform  cur- 
rent of  authority,  that  if  in  this  case  the  instrument  of  release  had  been, 
as  a  completed  instrument,  delivered  to  Carrol,  simply  as  the  agent  of  the 
<x>mpany  to  procure  the  right  of  way,  although  the  delivery  may  have 
been  accompanied  by  verbal  stipulations  that  the  instrument  should  not 
<jpercUe  as  a  release  until  and  unless  certain  conditions  were  first  per- 
formed, the  release  would  have  been  operative  according  to  its  terms, 
and  the  verbal  stipulations,  in  respect  to  its  operation  after  delivery, 
would  have  amounted  to  nothing." 

Ward  V.  Lewie,  4  Pick.  518.  Morton,  J.  ^  We  are,  therefore,  satis- 
fied that  the  deed  of  indenture  was  delivered  by  the  debtors  to  the  as- 
jignees  and  to  the  creditors.  It  could  not  have  been  delivered  as  an 
escrow,  because  it  was  delivered  to  the  parties  ;  an  escrow  can  be  deliv- 
ered only  to  a  third  person.  It  could  not  have  been  delivered  to  the 
parties  conditionally,  to  take  effect  upon  the  happening  of  any  future 
contingency,  because  this  would  be  inconsistent  with  the  terms  of  the 
instrument  itself.  Upon  delivery  it  became  an  absolute  deed,  and  went 
into  immediate  operation  as  to  all  who  had  executed  it.  If  it  had  been 
the  intention  of  the  parties  to  make  a  conditional  assignment,  to  take 
effect  only  upon  the  signature  of  the  whole,  or  a  major  part  of  the  cred- 
itors, that  condition  ought  to  have  been  inserted  in  the  instrument  itself. 
But  to  permit  parties  to  a  deed,  purporting  to  be  absolute,  to  show  by 
parol  evidence  that  it  was  conditional,  and  to  avoid  it  for  a  non-peiiform* 
ance  of  the  condition,  would  be  not  only  a  violation  of  the  fundamental 
rules  of  evidence,  but  productive  of  great  injustice  and  mischief." 

Owrrie  v.  Donald,  2  Wash.  (Ya.)  59.  Lyons,  J.  "^  The  second  ob> 
}ection  is  to  the  proof  respecting  the  delivery.  The  parties  have  de- 
clared it  to  be  sealed  and  delivered,  and  this  is  attested  by  the  signature 
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of  four  witnesaesy  who  ooold  not  afterward  have  been  permitted  to  dia- 
proTe  it  ThiB  delivery  we  most  consider  as  absolote,  because  if  it  had 
been  intended  as  an  escrow  it  ought  to  have  been  so  stated.'* 

2  Lomaz's  Dig.  88.  '^  Secondly,  that  the  delivery  of  the  deed  at 
an  escrow  be  to  a  stranger ;  for  if  a  person  delivers  a  deed  to  the  party 
himself,  to  whom  it  is  made  as  an  escrow  upon  certain  conditions,  the 
delivery  is  absolute,  and  the  deed  will  take  effect  immediately ;  nor  will 
the  party  to  whom  it  is  delivered  be  bound  to  perform  the  conditions." 

In  8  Washburn  on  Beal  Prop.  268,  the  doctrine  is  thus  laid  down : 
^  If  the  delivery  is  made  to  the  party,  no  matter  what  may  be  the  form  of 
the  words,  the  delivery  is  absolute,  and  the  deed  takes  effect  presently  as 
the  deed  of  the  grantor,  discharged  of  the  conditions  upon  which  the 
delivery  was  made.*' 

To  these  authorities  may  be  added  the  cases  of  BradceU  v.  Bcamejfy  28 
N.  Y.  33S ;  Wanxdl  v.  iftCRn,  1  Seld.  288 ;  Jackson  v.  OatUn,  2  Johns. 
259,  decided  by  the  Supreme  Court  of  New  York.  The  case  of  .B&idb 
V.  ShrwCf  18  N.  J.  £q.  456 ;  the  case  of  Herdman  v.  BraiUny  2  Harr. 
(Del.)  896;  the  case  of  Oin.,  WiL  ^  ZomsvUU  B.  B.  Co.  v.  Biff,  18 
Ohio  St.  285 ;  the  case  of  Mad.  ^  Ind.  Flank  B.  Oo.  v.  StwenSy  10  Ind. 
i  ;  the  case  of  Brown  v.  BeynoldSy  5  Sneed  (Tenn.),  689 ;  Oxhscn  v. 
ParUc,  2  Dev.  d;  Battle  (N.  C),  580 ;  Hagoody.  Harky,  8  Rich.  Law,  825; 
Graves  v.  Tmcker,  10  S.  ^  M.  (Miss.)  9 ;  Firemen's  hu.  Oo.  v.  McMU- 
km,  29  Ala.  147, 161 ;  and  the  case  of  Moss  v.  Biddk^  decided  by  the 
Supreme  Court  of  the  United  States. 

A  doctrine  sustained  by  such  an  array  of  authorities,  a  doctrine 
which  has  survived  all  the  changes  and  innovations  of  modem  reform, 
must  have  something  to  commend  it  to  the  approbation  of  the  courts 
beyond  its  mere  antiquity.  It  is  not  to  be  overturned  by  denunciation. 
The  chief  argument  against  it  is,  that  it  recognizes  distinctions  technical 
and  unsatisfactory  in  the  extreme. 

It  is  said,  for  example,  a  deed  may  be  delivered  as  an  escrow  to  a 
stranger,  or  even  to  a  co-obligator,  to  be  delivered  by  them  to  the  obligee ; 
and  there  can  be  no  good  reason  why  it  should  not  be  delivered  directly 
to  the  obligee  as  an  escrow.  It  would  be  easy  to  show  that  this  dis- 
tinction is  not  so  technical  and  unsatisfactory  as  is  imagined.  But  it 
does  not  concern  me  to  vindicate  that  distinction.  I  am  dealing  only 
with  die  particular  rule  of  the  common  law  invoked  in  this  case.  The 
question  is,  whether  this  court  can  safely  depart  from  it  here.  Whether 
it  can  overturn  that  which  b  so  well  established  elsewhere,  and  so  fuUy 
sustained  b^  the  concurring  voices  of  able  commentators  and  great 
judges. 
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It  maj  be  that  the  rale  will  sometimes  lead  to  fraud  and  to  grievoiia 
injustice ;  but  what  rule  can  be  laid  down  that  will  noi  occasioballj  be 
perverted  to  purposes  of  mischief.  The  statutes  of  '*  frauds  and  perju- 
ries "  were  designed  for  the  prevention  of  notorious  evils ;  and  yet  con 
stant  experience  attests  that  they  are  often  but  a  cover  for  the  perpetra- 
tion of  the  grossest  frauds. 

In  Towner  v.  Luca£  ExW^  136ratt.  705,  the  obligee  induced  one  of  the 
obligors  to  execute  the  bond  as  surety  by  the  most  solenm  assurancea 
that  it  was  a  mere  matter  of  form,  that  the  surety  would  never  be  re- 
quired to  pay  any  part  of  the  debt,  and  that  he,  the  obligee,  would  give 
him  a  written  indemnity  against  any  liability  or  damage. 

This  agreement  was  proved  by  the  clearest  evidence,  and  was  found 
by  the  verdict  of  a  jury  upon  an  issue  directed  by  the  Circuit  Court 
This  court  held  it  was  not  competent  to  prove  such  an  agreement  by 
parol.  Judge  Allen,  in  a  very  able  opinion  which  has  received  the 
almost  universal  approbation  of  the  profession,  relied  upon  the  common- 
law  maxim,  that  it  would  be  inconvenient  that  matters  in  writing,  made 
by  advice  and  on  consideration,  and  which  finally  import  the  certain 
truth  and  agreement  of  the  parties,  should  be  contradicted  by  averment 
of  parties,  to  be  proved  by  the  uncertain  testimony  of  *'  slippery  mem- 
ory." He  said,  '^  it  is  reasoning  in  a  circle  to  argue  that  fraud  is  made 
out,  when  it  is  shown  by  oral  testimony  that  the  obligee  contemporane> 
onsly  with  the  execution  of  the  bond,  promised  not  to  enforce  it.  Such 
a  principle  would  nullify  the  rule.  The  true  question  is,  was  there  any 
such  agreement  And  this  can  only  be  established  by  legitimate  testi- 
mony. For  reasons  founded  in  wisdom,  and  to  prevent  frauds  and  peiv 
juries,  the  rule  of  the  common  law  excludes  such  oral  testimony  of  the 
alleged  agreement ;  and  as  it  cannot  be  proved  by  legal  evideuce,  the 
agreement  itself,  in  legal  contemplation,  cannot  be  regarded  as  existing 
in  fact  Neither  a  court  of  law  or  of  equity  can  act  upon  the  hypothesia 
of  fraud  where  there  is  no  legal  proof  of  it** 

Most  of  the  observations  here  made  apply  with  peculiar  force  to  the 
question  under  discussion. 

It  is  easy  to  see  that  the  most  solemn  obligations  given  for  tiie  pay- 
ment of  money  are  of  but  litde  value  as  securities,  if  they  may,  at  any 
future  day,  le  defeated  by  parol  proof  of  conditions  annexed  to  the 
delivery  of  the  instrument,  and  never  performed.  This  case  before  us 
is  in  point  The  bond  in  controversy  was  given  in  1861,  for  a  debt  an* 
tecedentiy  due,  for  which  all  the  defendants  are  confessedly  bound  in* 
dependentiy  of  the  obligation.  The  plaintiff,  being  no  doubt  weL  satis- 
fied with  his  security,  did  not  sue  till  1871.     On  the  trial  be  b  mt^  v^^i* 
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the  defense,  that  the  defendants  executed  the  bond  with  the  understand' 
ing  that  another  person  alleged  to  be  jointly  bound  with  them  for  the 
•debt  should  also  execute  the  bond ;  and  that  it  was  delivered  to  the 
plaintLS  upon  that  condition.  The  plaintiff  and  one  of  the  defendants 
were  the  only  witnesses  examined ;  each  giving  his  version  of  the  trans- 
•action.  The  jury,  it  seems,  believed  the  plaintiff ;  but  they  might  have 
believed  the  defendant  with  equal  propriety.  If  we  reverse  the  judg 
ment  of  the  court  below  upon  the  ground  of  the  rejection  of  proper 
testimony,  it  is  not  improbable  that  upon  a  new  trial  a  verdict  may  be 
found  for  the  defendants.  And  it  may  be  that  such  a  verdict  would  be 
•correct.  The  result  would  be  in  effect,  however,  that  this  most  solemn 
deed  of  the  parties  la  of  no  more  value  than  the  most  informal  parol 
.promise  to  pay.  It  thoroughly  exemplifies  the  observation  in  the  case 
of  WiUiams  v.  Green,  Cro.  £liz.  884,  that  if  such  testimony  is  allowed, 
'*  a  bare  averment  without  any  writing  would  make  void  every  deed." 

A  doctrine  of  this  sort  is  perhaps  still  more  mischievous  as  applied  to 
-deeds  of  conveyance — ^for  the  title  of  the  grantee  is  liable  at  any  time 
to  be  defeated  by  evidence  establishing  parol  conditions  accompanying 
^he  delivery  of  the  deed.  No  safeguard  can  be  provided  against  perjury, 
or  the  mistakes  of  ^'  slippery  memory  "  in  such  cases.  If  parties  desire 
<to  make  the  delivery  of  deeds  conditional,  it  is  easy  to  make  such  deli\- 
•ory  to  a  stranger,  or  to  insert  in  the  instrument  the  terms  of  the  contract. 

For  these  reasons  I  am  for  adhering  to  the  rule  of  the  common  law. 
In  doing  so,  I  do  not  mean  to  affirm  that  this  rule  will  apply  to  every 
.species  of  contracts  in  writing.  There  are  cases  in  which  it  has  been 
held,  that  you  may  show  the  agreement  was  signed  by  mistake,  or  that 
it  was  signed  on  the  terms  that  it  should  not  be  an  agreement  Ull  money 
was  paid,  or  something  else  was  done.  Pjfm  v.  Oan^beUj  88  £ng.  C.  L. 
R.  370,  is  one  of  these.  But  these  cases,  whether  rightly  decided  or 
•not,  have  no  application  to  deeds ;  as  to  which  delivery  is  the  essence 
4Uid  constitutes  the  estoppel. 

I  am,  therefore,  for  affirming  the  judgment  of  the  Circuit  Court: 
^rst,  because  that  court  ought  to  have  sustained  the  demurrer  to  the 
plea ;  and,  second,  because  the  evidence  offered  by  defendants  and  ex* 
duded  was  rightly  excluded  upon  the  grounds  already  stated.  The  judg- 
-ment,  being  right,  although  upon  a  false  issue,  must  of  course  be  sus- 
tained. 

Andebsok,  J.,  was  not  fully  prepared  to  concur  in  the  doctriv^e,  that 
a  delivery  to  a  grantee  in  a  deed  on  condition  is  absolute  and  free  froic 
<be  conditions  ;  but  he  would  not  dissent. 

Jitdffmeni  affirmed. 
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(97Gntt.lO».) 

Crmdmd  law  '^perjury  — >  evidence — defmd€mte 

U^tlMtrialofanlndletiiMot&teftliledtooerteiDfA^  Aftarwaid  he  ftatod  lluillit- 
bid  sworn  faliely  and*  upon  >  re-OTamfaiitiop,  testiiied  to  direolly  oontndktorj  CMliL 
Upon  an  indictment  for  peijoiy,  hM,  that  hJa  own  statementa  were  not  ioiBolent  to< 
eooTlot  hfan  of  petjnxy. 

INDICTMENT  for  perjury.  On  the  trial  the  jury  found  the  prisoner 
goilty,  and  assessed  his  fine  at  one  dollar,  and  the  conrt  sentenced  him. 
to  imprisonment  in  the  jail  of  the  city  for  one  year.  There  were  a  nam* 
her  of  exceptions  taken  by  the  prisoner  to  rolings  of  the  conrt ;  but  thi» 
ooort  only  considered  the  question  on  the  motion  for  a  new  trial  on  the- 
ground  that  the  yerdict  was  not  sustained  by  the  eyidenoe.  The  fBCiU 
are  set  out  in  the  opinion  of  Judge  Staplbs.  On  the  applicadoa  of  the- 
prisoner  this  court  awarded  him  a  writ  of  error* 

6.  Wis€y  for  prisoner 

7%e  Attome^Qtneralj  for  the  Commonwealth. 

Staples,  J.    The  prisoner  was  indicted  for  perjury  in  the  hustings' 
court  in  the  catj  of  Manchester,  and  was  convicted  and  sentenced  to  con« 
finement  in  the  jail  of  the  city  for  one  year.    After  the  yerdict  was  ren- 
dered, he  moved  the  court  to  grant  him  a  new  trial,  upon  the  ground  that 
the  verdict  of  the  jury  was  contrary  to  the  law  and  the  evidence.     Hia 
motion  was  overruled,  and  the  prisoner  excepted.    His  bill  of  exceptiona 
contains  all  the  facts  proved  on  the  trial,  from  which  it  appears  that  the 
prisoner  was  examined  as  a  witness  upon  the  trial  of  Joseph  Turner,  before 
the  mayor  of  Manchester,  upon  the  charge  of  rape,  and  upon  the  exami« 
nation  the  prisoner  testified  that  he  had  no  conversation  or  plot  with  the 
said  Joseph  Tomer,  before  they  left  Manchester,  to  commit  a  rape  upoD 
PaUas  Boyd ;  that  he  and  Turner  went  to  the  locality  of  the  alleged  of« 
fense  for  the  purpose  of  getting  flowers,  and  that  he  heard  no  screams  from 
the  girl,  Pallas  Boyd,  whilst  Turner  had  her  in  the  bushes ;  that  the 
Commonwealth's  attorney  asked  that  his  testimony  be  written  down ;  that 
a  pause  in  his  examination  of  two  or  three  minutes  ensued,  daring  which 
time  the  prisoner  was  retired  from  the  witness  stand ;  that  the  prisoner 
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daring  this  interruption  stated  to  Mr.  Fitzgerald,  a  police  officer,  to  Mr. 
Bedford,  a  bystander,  and  to  the  Commonwealth's  attorney,  that  he  had 
sworn  falsely  in  his  testimony  just  given ;  that  he  had  done  so  to  screen 
Turner,  and  that  when  he  went  back  on  the  stand  he  would  tell  the  truth ; 
tliat  the  prisoner  was  then  put  on  the  stand  again  as  a  witness,  no  other 
witness  intervening,  and  testified  that  he  and  Turner  had  had  a  bargain 
and  conversation  about  the  girl  before  they  left  Manchester,  and  that  he 
did  hear  screams  from  the  girl  while  Turner  had  her  in  the  bushes ;  and 
thereupon  the  said  mayor  refused  to  hear  him  further.  It  was  further 
proved  that  the  prisoner  was  not  warned  by  said  mayor  that  he  had  a 
right  to  refuse  to  answer  questions  put  to  him ;  that  he  had  no  counsel ; 
that  he  appeared  somewhat  confused,  but  not  more  so  than  is  usual  with 
witnesses ;  and  that  he  is  in  the  fifteenth  year  of  his  age.  And  these  were 
all  the  facts  proved  on  the  trial. 

The  charge  in  the  indictment  is  of  perjury  in  the  first  statement  before 
the  mayor;  and  the  evidence  relied  on  to  establish  the  perjury  is  the  con- 
tradictory statement  before  the  same  officer  at  a  subsequent  period  of  the 
same  examination.  As  will  be  seen  from  the  bill  of  exception,  this  con- 
tradictory statement  was  the  sole  and  only  proof  adduced  by  the  Common- 
wealth in  support  of  the  indictment. 

The  question  we  are  to  determine  is,  was  he  properly  convicted  upon 
that  evidence  ? 

No  rule  is  perhaps  better  settled  than  that  to  authorize  a  conviction  of 
perjury  there  must  be  two  witnesses  testifying  to  the  falsity  of  the  state- 
ment, or  one  witness  with  strong  corroborating  circumstances  of  such  a 
character  as  clearly  to  turn  the  scale  and  overcome  the  oath  of  the  party 
and  the  legal  presumption  of  his  innocence.  This  rule  is  founded  upon 
the  idea  that  it  is  unsafe  to  convict  in  any  case  where  the  oath  of  one 
man  merely  is  to  be  weighed  against  that  of  another.  Lord  Tentebdbn 
is  reported  to  have  said  that  corroborating  circumstances  are  not  sufficient, 
but  that  the  contradiction  must  be  given  by  two  witnesses.  But  the  rule 
is  now  settled  otherwise ;  the  confirmatory  evidence,  however,  must  be  of 
a  strong  character,  and  not  merely  corroborative  in  slight  particulars. 

It  was  at  one  time  held  that  when  the  same  person  has  by  opposite 
oaths  asserted  and  denied  the  same  fact,  he  may  be  convicted  on  either ; 
for  whichsoever  of  them  is  given  in  evidence  to  disprove  the  other,  the 
defendant  cannot  be  heard  to  deny  the  truth  of  that  evidence,  inasmuch 
as  it  came  from  him.  But  this  doctrine  has  been  long  since  exploded, 
and  it  is  now  held  that  the  prosecuting  attorney  must  elect  whidi  of  the 
two  oaths  he  means  to  rely  upon  as  false,  and  he  must  prove  the  perjury  in 
that  particular  statement    Two  early  English  cases  are  sometimes 
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•8  holding  that  th^  perjury  may  be  eatablished  by  proof  of  the  contr»- 
dictory  oath  merely,  without  other  evidence.  One  of  these  is  an  anony- 
mous case  decided  by  Yates,  J.,  at  the  Lancaster  assizes  in  1764,  and 
the  ruling  approved  by  Lord  Mansfield.  The  other  is  the  case  of  Sex 
V.  J&M%  a  short  report  of  which  is  found  in  a  note  in  5  Barn.  &  Aid.,  page 
929.  It  is  shown,  however,  in  2  Russell  on  Crimes,  652,  that  in  each  of 
these  cases  there  were  corroborating  circumstances  in  addition  to  the  con- 
tradictory oath.  But  if  these  cases  even  go  to  the  extent  which  is  claimed 
for  them,  they  are  overruled  by  the  later  English  decisions.  And  it 
is  now  held  by  those  courts  that  the  defendant's  own  evidence  upon  oath 
is  not  sufficient  of  itself  to  disprove  the  evidence  on  which  the  perjury  is 
assigned. 

Li  Beffina  v.  WheaOand,  8  Can*.  &  P.  238,  Mr.  Baron  Gurnet  held 
that  it  was  not  sufficient  to  prove  that  the  defendant  had  on  two  different 
occasions  given  directly  contradictory  evidence,  although  he  might  have 
willfully  done  so  ;  but  that  the  jury  must  be  satisfied  affirmatively,  that 
what  he  swore  at  the  trial  was  false,  and  that  would  not  be  sufficiently 
shown  to  be  false  by  the  mere  fact  that  the  defendant  bad  sworn  contrary 
at  another  time  ;  it  might  be  that  his  evidence  at  the  trial  was  true,  and 
his  deposition  before  the  magistrate  false.  There  must  be  such  confirm- 
atory evidence  of  the  defendant's  deposition  before  the  magistrate  as 
proved  that  the  evidence  given  by  the  defendant  at  the  trial  was  false. 

In  Regina  v.  Hughe$^  1  Carr.  &  Ker.  519,  Tindal,  C.  J.,  said :  If 
you  merely  prove  the  two  contradictory  statements  on  oath,  and  leave 
it  there,  non  consUU^  which  statement  is  the  true  one  ?  See,  also,  3farg 
Jackson's  case,  1  Lewin,  270 ;  2  Russell  on  Crimes,  651-652 ;  Roscoe's 
Crim.  Ev.  765-768. 

In  the  United  States  there  are  but  few  decisions  bearing  upon  che 
question.  The  writers  on  criminal  law,  however,  lay  down  the  rule  in 
conformity  with  the  English  cases.  3  Whart.,§  2275 ;  2  Bbh.  Crim.  Law, 
§  1005  ;  1  Greenleaf  s  Ev.  259. 

The  only  opposing  case  is  that  of  27ie  People  v.  Burden^  9  Barb.  467. 
There  Johnson,  J.,  delivering  the  opinion  of  the  court,  enters  into  an 
elaborate  discussion  of  the  whole  subject,  and  arrives  at  the  following 
conclusions  :  That  where  a  defendant  by  a  subsequent  deposition  express- 
ly contradicts  and  falsifies  a  former  one  made  by  him,  and  in  such  sub- 
sequent deposition  expressly  admits  and  alleges  that  such  former  one 
was  intentionally  false  at  the  time  it  was  made,  he  may  be  properly 
arrested  upon  an  indictment  charging  the  first  deposition  to  be  falser 
without  any  other  proof  than  that  of  the  two  depositions."  To  main 
tain  his  position,  the  learned  judge  relies  upon  the  two  English  cases 
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already  mentioned,  not  adverting,  however,  to  the  fact  that  there  were 
corroborating  drcomstances  in  each  of  them.  The  distinction  he  seeks 
to  establish  is  not  recognized  by  any  adjudicated  case,  or  by  any  writer  oo 
criminal  law.  This  proposition  is,  that  the  first  oath  of  the  prisonei 
mast  be  held  to  be  false  because  in  the  second  he  admitted  it  to  be  so. 
In  other  words,  when  the  prisoner  has  made  two  contradictory  statements 
under  oath,  and  in  the  second  he  has  acknowledged  the  intentional  falsity 
of  the  first,  that  acknowledgment  is  sufficient  to  establish  the  perjury  of 
the  first  without  further  evidence.  And  it  is  asked  why  may  not  the 
prisoner  be  convicted  of  perjury  upon  his  mere  confession,  as  in  other 
cases. 

It  is  not  denied  that  a  full  judicial  confession  is  perhaps  sufficient  to 
found  a  conviction  upon  in  any  case.  It  is  substantially  the  same  as  a 
plea  of  guilty  to  the  indictment.  But  it  is  denied!  that  a  mere  admission 
not  judicial,  of  having  sworn  falsely,  dispenses  with  all  further  preof  of 
the  fact  As  before  stated,  when  there  are  two  confiicting  statements 
under  oath  the  prisoner  cannot  be  convicted  upon  either,  for  the  reason^ 
say  the  judges,  it  is  not  possible  to  tell  which  b  the  true  and  which  is 
the  false.  In  such  case,  it  is  agreed  on  all  hands,  that  strong  confirma- 
tory evidence  is  essentiaL  It  is  gravely  insisted  that  this  confirmatory 
evidence  b  fully  supplied  by  the  prisoner's  acknowledgment  of  the 
falsity  of  the  first  statement  Why  may  not  the  acknowledgment  itself 
be  false. 

If  the  second  oath,  deliberately  taken,  is  insufficient  to  overcome  the 
first,  why  should  a  mere  admission  have  that  effect  ?  When  a  witness 
deliberately  asserts  a  fact  to  be  true  as  within  his  knowledge,  and  in  a 
few  minutes  thereafter  deliberately  and  intentionally  asserts  the  very 
reverse  as  within  his  knowledge,  all  ground  of  innocent  mistake  being 
excluded,  he  thereby  indirectly  but  unequivocally  affirms  the  falsity  of 
the  first  Do  we  discredit  the  first  any  sooner,  or  believe  the  second 
the  more  readily,  because  the  witness  tells  us  that  one  was  intentionally 
i^dse  and  the  other  true  ?  We  believe  neither  of  them.  We  place  no 
confidence  in  either  statement,  from  an  absolute  inability  to  determine 
which  is  true,  or  whether  either  is  true.  If  the  witness  is  afterward 
put  on  his  trial  for  perjury,  our  difficulties  are  in  nowise  removed.  We 
are  still  in  doubt  which  b  the  true  and  which  b  the  false.  It  b  very 
true  that  a  witness  making  two  palpably  confiicting  statements  may  some» 
times  by  hb  demeanor  satbf  y  the  hearer  that  one  b  to  be  credited  rather 
than  the  other.  But  when  those  statements  are  repeated  to  a  third  pex^ 
son,  it  is  very  difficult,  if  not  impossible,  to  detect  the  false  without  some 
aid  from  surrounding  circumstances.      And  no  mere  asseveration  of  the 
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witness  will  assist  the  mind  in  arriving  at  a  just  and  accurate  conclusion. 
If  the  witness  is  to  be  convicted  of  perjury  upon  his  bare  declaration 
that  the  first  statement  b  false,  it  is  not  becaase  we  believe  his  declara- 
tion is  necessarily  true,  but  upon  some  idea  that  it  is  in  the  nature  of  a 
confession,  and,  therefore,  to  be  believed.  A  deliberate  confession  of 
i^nilt  IB  generally  credited,  because  it  is  presumed  to  flow  from  the  high- 
est sense  of  guilt  ?  It  must  be  remembered,  however,  that  there  are  two 
statements  upon  oath,  and  if  the  prisoner  is  to  be  concluded  from  deny- 
ing one  to  be  true,  the  same  reason  would  conclude  him  from  denying 
the  other,  and  the  prosecutor  might  select  either  as  the  ground  of  his 
proceeding.  In  this  very  case  the  Commonwealth  might  have  elected  to 
proceed  upon  the  second  statement  made  by  the  prisoner.  In  that  even* 
all  will  concede  he  must  have  produced  other  testimony  in  addition  to  the 
contradictory  statement  first  made.  Is  it  possible  that  the  principle  is  so 
reversed  and  is  of  so  little  value  that  the  prisoner  may  be  convicted  1 
perjury  upon  the  first,  merely  because  upon  his  second  examination  he 
admitted  the  first  did  not  contain  the  truth. 

If  this  be  so,  the  rule  laid  down  that  in  case  of  two  conflicting  state* 
ments  there  can  be  no  conviction  unless  there  is  corroborative  evidence 
is  not  of  the  slightest  value.  When  we  speak  of  corroborative  evidencei 
we  do  not  mean  such  as  emanates  from  the  mouth  of  the  prisoner  him- 
self, but  evidence  aHunde^  evidence  which  tends  to  show  the  perjury  !&.• 
4ependently  of  his  own  declarations.  The  whole  law  in  reference  to 
perjury  is  based  upon  the  idea  that  when  there  is  witness  agaipst  wit- 
ness, oath  against  oath,  there  must  be  other  evidence  to  satisfy  the 
mind. 

The  rule  is  thus  laid  down  in  1  Grreenleaf,  f  2^5 :  ''If  the  evidence 
in  proof  of  the  crime  of  perjury  consists  of  two  opposing  statements  of 
the  prisoner,  and  nothing  more,  he  cannot  be  convicted.  *  ^  *  Zi 
both  the  contradictory  statements  were  delivered  under  oath  there  is 
nothing  to  show  which  of  them  is  Use,  where  no  evidence  of  the  falsity 
is  given."  See,  also,  Dodge  v.  State^  4  Zabr.  455.  This  is  a  sound 
rule,  and  ought  not  to  be  departed,  from  to  meet  particular  cases.  In 
this  connection  it  may  be  mentioned  that  the  decision  in  the  New  York 
case  was  made  by  two  judges  in  a  court  of  three— Judge  Ssldkn  dis- 
sendng. 

The  case  now  m  hand  is  a  strong  illustration  of  the  value  of  the  rule 
in  question.  The  prisoner  was  a  youth  of  fifteen,  charged  before  the 
same  magistrate  with  being  implicated  in  the  crime  of  rape,  and  acquitted 
but  a  few  minutes  before.  Upon  his  examination  he  was  without  coun- 
sel or  advice,  and  was  not  cautioned  that  he  was  not  bound  to  criminate 
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himself.  His  examinatioii  had  not  been  completed,  but  merely  suspended ; 
and  during  this  interval  he  is  said  to  have  made  to  officers  of  the 
government  the  statements  upon  which  his  conviction  is  founded.  Before 
he  had  concluded  he  was  stopped  by  the  mayor,  in  the  midst  of  his  nar- 
rative, and  forbade  to  say  more.  What  he  would  have  further  said  we 
cannot  even  conjecture.  So  great  is  the  abhorrence  of  the  crime  of  rape, 
that  the  passions  and  suspicions  of  men  are  more  easily  excited  than  by 
any  other  accusation.  When,  therefore,  the  prisoner  confessed  his  com- 
plicity in  the  crime,  ready  credence  was  given  to  the  statement.  If  in 
his  first  statement  he  had  made  the  same  confession,  and  in  his  subse- 
quent examination  denied  it,  it  is  easy  to  see  that  the  perjury  would  have 
been  charged  in  the  last  and  not  in  the  first  And  yet  without  the  aid 
of  other  evidence  the  one  statement  was  entitled  to  no  greater  considera- 
tion than  the  other.  Upon  the  whole,  I  think  the  prisoner  was  improperly 
convicted  upon  the  facts  as  presented  to  the  jury. 

With  respect  to  the  instructions,  my  opinion  is,  that  no  erroi  was  com- 
mitted by  the  court  either  in  refusing  those  asked  for,  or  in  giving  those 
that  were  given.  Upon  the  points  presented  by  the  second  bill  of  ex- 
ceptions, it  is  nnneoessary  to  express  any  opinion,  as  the  question  will 
probably  not  again  arise. 
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DoM  T.  MiBBOUBiy  Kamsas  &  Texas  Bailboad  Compamt, 

appellant 

(0eMo.27.) 
NtgUgmieB  —  right  rftimwiia  pauenger  nn  a  raUwag  train,    Damagm, 

nalntiil  went  otf  board  defendant's  lailxoad  train,  not  u  a  pemfingor,  but  to  find  eeati 
for  a  lady  and  child  whom  he  had  in  charge.  After  finding  the  seats  he  attempted  to 
get  off  the  train  and  in  so  doing  was  injured.  HM^  that  even  tfaoogh  he  got  off  after 
the  tiain  was  in  motion,  yet  if  soiBcient  notice  of  the  start  and  a  reasonable  time  to 
get  off  were  not  given,  the  company  was  liable. 

4  railroad  company  is  not  liable  to  exemplary  orpunitiyedamagee  for  injuries 
ooeasloned  thxongh  the  act  of  its  agents  onless  snch  acts  are  wanton  or  malidoos. 

ACTION  to  recover  damages  for  an  injury  Bostained  by  plaintiff 
in  stepping  down  from  one  of  defendant's  cars  to  the  platform  con- 
nected with  the  station-house. 

The  petition  states  that  defendant,  as  a  common  carrier,  was  bound  to 
provide  suitable  meaos  of  ingress  and  egress  in  and  from  their  cars,  and 
suitable  platforms,  from  which  passengers  could  pass  into  said  cars,  and 
more  especially  into  the  car  provided  for  female  passengers ;  and  that 
it  was  their  duty  to  stop  said  car,  so  set  apart  for  female  passengers,  at 
such  platform  so  that  female  passengers  could  pass  into  and  out  of  said 
car  with  safety. 

The  petition  then  alleges  that  on  the  10th  of  May,  1872,  the  plaintiff 
was  attending  his  sister-in-law,  with  her  infant  child,  to  the  depot  at  Ne- 
vada, with  a  view  to  place  them  iu  the  ladies'  car ;  that  the  train  stopped 
.Jin  tlie  night-time,  and  the  employees  of  defendant  grossly  neglected  t« 
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stop  the  ladies'  car  of  said  train,  at  said  platform,  as  they  were  in  da^ 
bound  to  do,  bat  allowed  said  car  to  be  stopped  at  a  place  distant  from 
said  platform.  And  in  consequence  of  said  negligence  it  became  neces- 
sary for  the  lady  and  her  child,  who  were  under  plaintiff's  charge,  to  pass 
through  a  number  of  other  cars  of  said  train,  which  were  dark  and  un- 
lighted,  so  that  by  the  time  the  plaintiff,  with  the  lady  and  child,  reached 
the  door  of  the  ladies'  car,  the  train  started,  without  giving  any  signal, 
and  persons  on  the  train  desiring  to  leave  could  not  do  so  with  safety. 

It  is  averred  that  any  female  passenger  has  a  right  to  be  conducted 
into  the  car,  where  she  is  to  be  conveyed,  and,  therefore,  plaintiff,  having 
been  requested  in  this  instance  by  the  female  passenger  to  escort  her,  had 
a  right  to  be  in  said  car  at  the  time  aforesaid,  and  a  right  to  be  duly  no- 
tified by  tignal  or  otherwise  of  the  time  of  starting  said  train,  so  that  he 
oould  pass  therefrom  with  safety. 

Nevertheless,  it  is  further  averred,  the  agents  of  defendant,  with  gross 
negligencCy  started  the  train  without  giving  any  such  signal  or  other  no- 
tice, and  the  plaintiff,  without  any  negligence  on  his  part,  in  attempting^ 
at  the  time  the  train  started,  to  pass  from  it  to  the  platform,  was,  in  con- 
sequence of  the  sudden  and  rapid  motion  of  the  cars,  thrown  suddenly 
and  violently  against  and  upon  said  platform,  and  received  great  bodily 
harm,  etc 

The  answer  denies  all  the  material  allegations  of  the  petition*  The 
testimony  was  to  the  effect,  that  the  plaintiff,  who  lived  at  Nevada,  which 
was  near  a  station  on  the  defendant's  road,  accompanied  his  sister-in-law 
to  the  station,  with  a  view  to  see  her  and  her  child  safely  on  the  cars,  on 
the  night  of  the  I5th  of  May,  1872 ;  that  the  train  was  behind  time  by 
half  an  hour  or  more;  that  on  its  arrival,  the  plaintiff,  who  was  on  the 
platform  with  the  lady  under  his  charge,  discovered  that  the  ladies'  oar 
did  not  get  within  ten  feet  of  the  platform,  and  therefore  conducted  the 
lady  and  child  to  an  opening  which  led  to  the  car  immediately  behind  the 
baggage  or  express  car,  and  passed  through  that  car,  and  perhaps  another, 
until  he  reached  the  car  next  to  the  sleeping  car ;  that  as  soon  as  the 
lady  was  seated,  he  turned  back,  and,  without  having  observed  that  the 
train  was  in  motion,  attempted  to  get  out  on  the  platform,  and  was  thrown 
or  fell  upon  it  and  injured. 

The  evidence  in  regard  to  the  length  of  time  the  train  stopped,  and  at 
to  any  signal  being  given  before  starting,  either  by  the  usual  proclanu^ 
tion  from  the  conductor  of  **  all  aboard,"  or  by  ringing  of  the  bell,  was  oon* 
flicting.  The  time  the  train  was  stopped  was,  according  to  all  the  witnessest 
however,  between  two  and  five  minutes,  and  the  conductor  stated,  thai 
after  his  cry  of  ^'  all  aboard,"  he  waved  his  lantern  to  the  engineer  as  a 
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signal  to  move.  The  castomary  delay  at  that  station  of  the  express  train 
was,  according  to  the  statements  of  the  officers,  aboat  two  and  a  half  rnin* 
fites. 

The  court,  at  the  request  of  plaintiff,  instmcted  the  jury  as  follows : 

1.  '^  The  court  instructs  the  jury  on  the  part  of  plaintiff,  that  it 
was  the  duty  of  the  railroad  company,  as  a  common  carrier  of  passen- 
gers, by  its  agents  and  employees,  to  have  so  stopped  the  passenger  cars 
at  the  platform  at  the  depot,  as  to  have  made  it  safe  for  ingress  and 
egress  of  passengers  into  and  from  the  same ;  and  also  to  stop  the  cars 
for  a  sufficient  length  of  time  to  get  on  and  off  the  cars  with  safet}^  and 
before  starting  to  have  given  a  signal  of  starting,  for  such  reasonable 
length  of  time  as  to  have  enabled  passengers  to  get  on  with  safety,  and 
persons  to  get  off  with  safety,  and  if  the  jury  believe  from  the  evidence 
that  the  plaintiff,  as  the  conductor  of  his  sister-in-law  and  her  infant  child 
who  were  taking  passage  on  said  cars,  put  said  sister  and  child  as  sooq 
as  he  could,  afoer  the  train  stopped,  on  the  cars,  and  immediately  left  and 
attempted  to  pass  from  the  cars  to  the  platform,  and  that  the  cars  were 
started  without  giving  reasonable  length  of  time  to  get  off,  and  without 
^ving  the  usual  signal  of  starting,  and  that,  in  consequence  of  such  negli- 
gence on  the  part  of  the  employees  of  the  company,  the  plaintiff  was  in* 
jured  in  getting  from  said  cars,  the  jury  will  find  a  verdict  for  the  plain- 
tiff, and  assess  the  damages  at  such  amount  as  they  may  believe  from  the 
«VAdence  that  the  plaintiff  has  sustained,  not  to  exceed  $10,000." 

2.  **  The  court  instructs  the  jury,  on  the  part  of  the  plaintiff,  that  if 
they  find  for  the  plaintiff,  they  are  not  confined  to  the  actual  damages 
sustained  by  the  plaintiff,  but  may  take  into  consideration  all  the  circum- 
stances and  facts  detailed  in  evidence,  and  may  give  exemplary  or  puni- 
tive damages  in  such  reasonable  amount,  above  the  actual  damages  sus- 
tained, as  they  believe  the  evidence  warrants/' 

d.  ^*  If  plaintiff  used  due  diligence  in  getting  from  the  car,  and  if  the 
train  was  prematurely  started,  without  due  and  reasonable  notice  of  such 
starting,  and  if  the  plaintiff  was  not  conscious  of  the  starting  of  such 
tndn  when  he  attempted  to  step  from  the  cars  to  the  platform,  dien  plain- 
tiff is  not  the  less  entitled  to  recover  on  account  of  the  time  and  manner 
of  his  stepping  from  the  car." 

The  court  refused  the  following  instructions  asked  by  defendant.  1.  '^  If 
the  jury  believe,  from  the  evidence,  that  plaintiff  was  not  a  passenger  on 
defendant's  cars,  it  was  not  necessary  for  him  to  be  notified  of  the  time  of 
the  departure  of  the  oars."  2.  ^  That  the  defendant  is  not  bound  to  use 
the  same  degree  of  care  in  regard  to  the  plaintiff,  a  stranger  who  volun- 
tarily went  upon  its  cars  for  the  purpose  of  seeing  his  sister  safely  started^ 
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that  it  is  to  passengers/.'  3*  ^*  That  if  the  jury  believey  from  the  OTi* 
dence,  that  the  plaintiff  volnntarily  went  upon  defendant's  cars,  withoat 
the  intention  of  becoming  a  passenger,  and  volontarily  left  defendant's 
cars,  and  was  injured  while  volnntarily  leaving  said  cars,  while  they  were 
in  motion,  he  cannot  recover."  4.  ^*  That  if  the  jury  believe,  from  the 
evidence,  that  the  plaintiff  was  not  a  passenger  on  defendant's  cars  at 
the  time  of  the  alleged  injury,  then  it  devolves  upon  him  to  prove  that 
he  was  on  said  cars  by  authority  of  some  person  connected  therewith,  or 
that  it  became  necessary  for  him  to  go  upon  defendant's  cars  at  that  time, 
befoi%  he  can  recover.  And  the  mere  fact  that  he  went  upon  the  cars 
for  the  purpose  of  seeing  his  sister  seated,  without  proving  the  necessity 
of  so  doing,  and  was  injured  in  leaving  the  cars  while  they  were  in  mo- 
tion, will  not  entitle  him  to  recover." 

To  the  acdon  of  the  court  in  refusing  those  instructions,  the  defendant 
duly  excepted. 

The  court,  of  its  own  motion,  gave  the  following  instructions :  ^  That 
if  the  jury  believe,  from  the  evidence,  that  plaintiff  was  not  a  passenger 
on  defendant's  cars  at  the  time  of  the  aUeged  injury,  it  devolves  on  plain- 
tiff to  prove  that  he  was  on  the  cars,  by  authority  of  some  person  con- 
nected therewith,  or  that  it  became  necessary  for  him  to  go  upon  siud 
cars,  and  plaintiff  cannot  recover,  unless  they  should  believe,  from  the  evi- 
dence, that  it  was  necessary  for  him  to  go  on  the  cars  to  seat  his  sister- 
in-law  and  child,  and  the  jury  are  to  consider  all  the  circumstances  of  the 
case  as  to  whether  it  was  necessary  or  not  for  plaintiff  to  go  on  the 
ears." 


The  defendant  duly  objected  and  excepted  to  the  giving  of  all  the 
above  instructions. 

The  verdict  was  for  plaintiff  and  the  damages  assessed  at  $l,600i 
Motions  for  new  trial  and  in  arrest  were  made,  which  were  ovenroled, 
and  the  case  is  brought  here  by  appeal. 

PMUja  Sf  Vuty  for  appellant 

WMa  P.  Johman,  for  respondent. 

Napton,  J.  [After  stating  the  foregoing  facts.]  The  dedsion  of  this 
case  depends  entirely  on  the  propriety  of  the  instructions  given  to  the 
jury,  and  it  is  obvious  that  the  judgment  must  be  reversed  on  account  of 
the  second  instruction  given  for  the  plaintiff,  on  the  subject  of  punitive 
or  vindictive  damages.  We  have  decided  that  such  damages  may  be  war* 
ranted  against  a  corporation  as  well  as  against  an  individual,  where  the 


JANUARY  TERM,  1876.  3T6 

•      ■  ■  ■  I    ■■ 

Does  Y.  Minotiri,  Kansas  k  Texas  Railroad  Company. 

■     ■■■.■  ij 

circnmstanoes  of  the  case  authorize  them.  Perhins  v.  H.,  K.  ^  T,  B, 
R.  Oo;  55  Mo.  214.  Therefore,  where  the  agents  of  a  corporation  act 
wantonly  or  maliciously,  the  corporation  may  be  held  to  answer  in  exem- 
plary damages.  But  there  was  no  evidence  in  this  case  tending  to  prove 
any  intentional  wrong  to  plaintiff ;  in  fact  it  appears  afiirmatively,  that 
the  conductor  was  not  aware  that  the  plaintiff  was  on  the  train,  nor,  so  far 
as  the  evidence  of  the  plaintiff  himself  shows,  was  the  conduct  of  any  of 
the  officers  or  agents  of  the  defendant,  in  anywise  influenced  by  any 
knowledge  of  the  plaintiff's  situation  or  of  his  wish  to  get  off  the  train. 
An  instruction,  therefore,  on  the  subject  of  punitive  damages  was  a  mer6 
abstraction  ;  but  perhaps  not  a  harmless  one,  since  the  jury  might  well 
infer  that  the  court,  in  giving  such  an  instruction,  was  of  opinion  that 
there  was  some  evidence  in  the  case  to  justify  it. 

The  first  instruction  presents  questions  of  more  difficulty,  upon  which 
there  has  been  no  uniformity  of  opinion  in  such  adjudged  cases  as  we 
have  been  able  to  find.  It  is  clear  that  the  same  degree  of  care  on  the 
part  of  a  railroad  company  exacted  by  the  law  in  regard  to  passengers,  is 
not  required  of  them,  in  regard  to  persons  who  are  not  passengers.  In 
the  latter  case,  nothing  more  is  required  than  ordinary  diligence.  And 
whether  there  is  a  want  of  ordinary  care  in  a  particular  case  depends  so 
much  on  its  attendant  circumstances,  that  a  definite  rule  becomes  difficult, 
if  njt  impossible.  The  points  of  negligence  averred  and  insisted  on  here 
are  :  1st  The  failure  of  the  officers  to  put  the  passenger  cars  in  connee* 
tion  with  the  platform,  so  that  passengers  could  pass  into  and  from  them 
lirectly  to  and  from  the  platform ;  2d.  The  failure  to  give  notice,  by 
signal  or  otherwise,  to  plaintiff  of  the  starting  of  the  train ;  Sd.  The 
failure  to  stop  the  cars  for  a  sufficient  length  of  time  to  enable  the  plain- 
tiff to  get  on  and  off  the  car. 

It  is  intimated,  and  perhaps  decided  m  some  adjudged  cases,  that  a  pea> 
son  occupying  the  position  of  the  plaintiff  is  in  the  position  of  a  mere  tres- 
passer, on  an  implied  license,  and,  therefore,  although  the  law  requires  of 
railroad  companies,  as  common  carriers  of  passengers,  great  exactness 
and  care  in  regulating  the  departure  of  trains,  and  in  the  giving  notice  to 
passengers  of  such  departure,  yet  such  care  is  not  required' in  relation  to 
persons  who  are  not  passengers,  or  not  upon  the  premises  at  the  in- 
stance or  request  of  the  company.  And  it  was  accordingly  held  in  the 
case  of  Lueoi,  adm'r,  v.  T.  ^  N,  B.  R.  R.  Oo.y  5  Gray,  64,  that  ^  the 
rules  and  regulations  presented  by  a  railroad  company,  in  relation  to  the 
departure  of  trains  and  for  giving  notice  to  passengers,  do  not  extend  to 
persons  who  are  not  passengers,  with  or  without  compensation,  or  who 
are  on  the  premises  without  request  or  instance  of  the  company,  and, 
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therefore,  the  omisBion  to  oomplj  with  such  regaUtion  is  no  gromid  of 
oomphuut  by  one  who  is  not  a  paasenger,  if,  ander  the  circainiitaneeii,  the 
company  uBed  ordinary  care  ;  *'  and  farther^  **  that  the  law  has  not  im- 
posed upon  the  railroad  company  the  duty  of  giving  special  notice  of  the 
train  to  leave,  to  persons  who  are  not  passengers,  with  or  without  com- 
pensation, or  who  are  not  there  at  the  instance  of  the  company  ;  nor  of 
prescribing  by  rules  a  system  or  method  for  giving  such  notice  to  such 
persons." 

Persons  entering  the  cars,  who  are  not  passengers,  and  without  the  re- 
quest or  instance  of  the  company,  are  bound  to  know  the  time  of  depart 
ure  (if  such  time  be  fixed,  and  reasonable  public  notice  given  thereof), 
and  to  leave  the  cars  in  such  season  before  the  time  so  fixed,  as  would 
enable  them  to  get  off  with  care,  before  the  cars  are  set  in  motion.  With 
the  arrival  of  the  time  fixed  for  the  departure  of  the  cars,  the  implied 
license  or  permission  ceased,  and  with  it  the  liability  of  the  defendant, 
except  in  case  of  misfeasance  or  gross  negligence."  This  was  said 
in  a  case  where  a  lady  had  conducted  and  assisted  into  the  cars,  her 
aunt  who  was  aged  and  infirm,  and  affected  by  disease  of  the  heart  and 
unable  to  enter  the  cars  without  assistance,  and  upon  leaving  and 
attempting  to  step  on  the  platform  after  the  cars  liad  commenced  moving, 
was  precipitated  under  the  wheels,  and  her  arm  and  leg  severed  from 
her  body.  The  court  held  she  had  no  cause  of  action,  upon  the  ground 
that  she  was  on  the  cars  merely  by  license  or  permission,  and  because  in 
such  case  she  attempted  to  leave  the  cars  after  they  were  put  in  motion* 
Whether  the  usual  signals  for  leaving  liad  been  given  or  not  was  treated 
as  an  inquiry  of  no  importance,  on  the  ground  that  the  lady  (plaintiff) 
Was  where  she  liad  no  right  to  be — ^that  was,  on  the  steps  of  the  car. 

We  should  be  very  reluctant  to  hold,  that  an  aged  or  infirm  mother, 
or  sister,  or  wife,  or  indeed  any  other  woman,  especially  if  incumbered 
with  an  infant  child,  should  not  be  allowed  the  assistance  of  a  male  friend 
or  relative  in  getting  a  seat  upon  a  railroad  car,  and  that  such  friend  or 
relative  was  to  be  treated  as  a  mere  stranger  to  the  company,  having  no 
claim  upon  the  company  for  an  injury  under  any  circumstances.  Not 
being  a  passenger,  it  is  conceded  that  no  extraordinary  care  was  required ; 
but  whether  the  neglect  of  customary  signals  would  not  amount  to  ordi- 
nary negligence  is  a  matter  upon  which  the  Massachusetts  decision  is 
not  satisfactory. 

The  doctrine  of  the  Supreme  Court  of  Pennsylvania  in  OiOii  v.  Th^ 
Pa.  R.  JS.  Cb.,  9  P.  F.  Smith,  129,  decided  in  1869,  seems  more  oonso- 
aant  with  justice. 

In  that  case,  a  platform  connected  with  the  depot  at  Johnstown  ex> 
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tended  oyer  a  canal,  or  a  chasm  once  used  as  a  canal,  and  on  the  oocasion 
of  President  Johnson's  arrival  in  the  cars,  a  mnltitade  of  people  gathered 
on  this  platform,  to  hear  the  president's  speech,  and  the  timbers  which 
supported  it  gave  way,  and  a  number  of  persons  were  precipitated  into 
tiie  chasm,  some  of  whom  were  killed  and  others  seriously  injured.  The 
court  held,  however,  that  the  company  owning  the  road  was  not  respon- 
sible to  the  persons  injured,  who  came  through  curiosity  and  had  no 
business  with  the  road ;  but  as  to  persons  who  came  on  the  platform  to 
meet  or  part  with  passengers,  the  court  held  the  company  bound  to  have 
the  structure  strong  enough  to  bear  all  who  could  stand  upon  it.  The 
judge  observed :  **  Had  it  been  the  hour  for  the  arrival  or  departure  of 
a  train,  and  he  (the  plaintiff)  had  gone  there  to  welcome  a  coming  or 
speed  a  parting  guest,  it  might  very  well  be  contended  that  he  was  there 
by  authority  of  the  defendants,  as  much  as  if  he  was  actually  a  passen- 
ger, and  it  would  then  matter  not  how  unusual  might  have  been  the 
crowd,  the  defendants  would  have  been  responsible.  As  to  all  such  per- 
sons to  whom  they  stood  in  such  a  relation  as  required  care  on  their  party 
they  were  bound  to  have  the  structure  strong  enough  to  bear  all  who 
could  stand  on  it  As  to  all  others  they  were  liable  only  for  wanton 
or  intentional  injury.  The  plaintiff  was  on  the  spot  merely  to  enjoy 
himself,  to  gratify  his  curiosity,  or  to  give  vent  to  his  patriotic  feelings* 
The  defendant  had  nothing  to  do  with  that" 

This  seems  the  more  reasonable  doctrine  and  is  sanctioned  by  the  re* 
cent  English  cases  of  Crawtrety  adnCty  v.  EgtirUm^  Law  Rep.,  2  C.  P* 
d71  ;  HohMi  v.  N.  K  JR.  Co.,  Law  Rep.,  4  Exch.  254.  And  if  a  per- 
son who  visits  a  railroad  train  to  welcome  a  coming  guest,  or  speed  a 
parting  one,  is  held  to  have  claims  on  the  railroad  company  for  ordinary 
care,  surely  one  who  attends  a  female  passenger,  incumbered  with  an 
infant  and  a  satchel,  is  entitled  to  hold  the  company  to  equal  responsi* 
bility. 

The  first  part  of  instruction  number  one,  given  for  the  plaintiff  in  re- 
gard to  the  duties  of  defendant,  m  relation  to  its  passengers,  though 
abstractly  correct,  was  outside  of  the  case  on  trial.  That  instruction  de- 
clared that  ^  it  was  the  duty  of  the  railroad  company,  as  a  common  car- 
rier of  passengers  by  its  agents  and  employees,  to  have  so  stopped  the 
passenger  cars  at  the  platform  of  the  depot,  as  to  have  made  it  safe  for 
ingress  and  egress  of  passengers  into  and  from  the  same." 

This  is  true,  but  the  plaintiff  was  not  a  passenger,  and  no  injury 

happened  to  the  lady,  who  was  a  passenger,  by  reason  of  the  failure  oi 

all  tfie  passenger  cars  to  be  placed  within  reach  of  the  platform.     But 

the  plaintiff  was  entitled  to  have  sufficient  time  to  escort  the  lady  under 
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nis  charge  to  her  seat,  and  then  leave  the  cars.  If  the  time  was  not 
enough,  or  if  the  defendant's  agents  failed  to  give  notice  of  the  starting 
of  the  train,  by  the  nsoal  signals,  of  an  oral  cry  of  ^  all  aboard  *'  from 
the  conductor,  and  the  ringing  of  the  bell  by  the  engineer,  it  was  not 
such  ordinary  care  as  the  defendant  was  bound  to  exercise,  both  toward 
passengeiis  and  persons  in  the  situation  of  plaintiff.  And  these  questiont 
of  fact  were,  therefore,  properly  submitted  to  the  jury  by  the  court. 

Whether  the  attempt  of  plaintiff  to  step  from  the  cars  when  the  train 
was  in  motion  was,  under  the  circumstances  of  the  case,  such  negligence 
as  would  relieve  the  defendant  of  all  responsibOity  for  accident,  is  a 
question  of  fact  for  the  jury,  as  this  court  held  in  the  case  of  Wyait  v. 
dtizens'  R.  R.  Oo.y  55  Mo.  485 ;  Karle  v.  K  O.  Sl  Jo.  ^  R  R.  i?.,  id. 
476 ;  Lbyd  v.  Hann,  ^  St.  Joe.  R.  R.  Co.,  b^  id.  509  ;  Burham  v.  Su 
Levis  ^  T.M.  R.  R.f  56  id.  338.  These  are  risks  which  the  most  pru- 
dent men  will  take,  and  the  plaintiff  will  not  be  barred  of  a  recovery 
for  his  injury,  if  he  adopted  the  course  which  most  prudent  men  would 
take  under  similar  circumstances.  For  a  person  to  jump  from  a  car^ 
propelled  by  steam,  when  it  is  in  rapid  motion,  may  be  regarded  as  mere 
recklessness ;  but  to  step  from  a  car  not  yet  beyond  the  platform,  and 
whose  motion  is  so  slight  as  to  be  almost  or  quite  imperceptible,  may 
not  be  negligence,  and  whether  it  is  or  not,  is  for  the  jury  to  decide  from 
the  physical  condition  of  the  person,  and  all  the  attendant  circumstances. 
A  young,  healthy  and  vigorous  man  may  assume  risks  which  would  be 
culpable  negligence  in  another  of  feeble  health  or  protracted  age. 
Shearm.  and  Redf.,  on  Neg.  ch.  30 ;  Foyy.  Brighton  R.  R,  Co.,  18  C.  B. 
(N.  S.)  225 ;  Filer  v.  N.  Y.  Central  R.  R.,  49  N.  Y.  47  ;  S.  C,  10  Am. 
Rep.  327. 

If  the  first  instruction  asked  by  defendant  is  understood  to  mean  any 
special  notice  to  plaintiff,  it  was  correct  and  should  have  been  given.  It 
was  the  plaintiff's  business  to  make  himself  acquainted  with  the  usual 
delay  of  the  train  at  Nevada,  and  with  the  usual  signal  for  the  starting 
of  the  train,  and  if  that  signal  was  given  in  time  for  plaintiff  to  have  left 
the  cars,  his  delay  was  at  his  own  risk.  It  was  impossible  for  the  con- 
ductor  to  know  that  the  plaintiff  in  going  on  the  cars,  did  not  intend  to 
go  as  a  passenger.  He  was,  therefore,  entitled  to  no  other  notice  than 
such  as  was  given  to  passengers,  to  enable  them  to  get  on  and  off  th» 

cars. 

The  third  and  fourth  instructions  asked  by  defendant  were  properly 
refused. 

The  judgment  is  reversed  and  the  cause  remanded.  The  other  judges 
concur.  Jud^ineni  reverted. 
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B18810,  appellant,  v.  BBirroir. 

(M  Ma  901) 

StatuU  affraudi — verbal  promi§9  ofmdemmtjf  to  a  iitnif, 

Defaoduit,  a  soxetj  on  a  lepleTin  bond,  Terballj  pxomifled  plaliitUf  llial  If  ha  would 
■Igb  the  bond  u  surety,  the  defendant  would  laye  hhn  humleie  fEom  all  damagea 
iherefrom.  HM,  that  each  promise  was  Told  nnder  the  ststiite  as  an  agreenieal  la 
answer  for  the  defJMilt  of  another. 

A  CnON  on  a  yerbal  agreement    The  opinion  states  the  case. 

Mwrat  MatUrwon  and  Frtd  Lederg^rhery  for  i^pellant. 
C  A,  MoMtmaHy  for  respondent. 

Waonbb,  J.  This  was  an  action  npon  a  verbal  promise  made  by  the  de> 
fendant,  to  hold  the  plaintiff  harmless  from  all  diunages  arising  by  reason 
of  plaintiff  signing,  as  surety,  a  replevin  bond  for  John  A.  Wisner  and 
others,  they  being  abont  to  commence  an  action  for  the  recovery  of  pe> 
sonal  property  before  a  justice  of  the  peace. 

The  petition  alleged  that  defendant  had  already  signed  the  bond  aa 
surety,  and  that  in  order  to  make  it  good  he  requested  plaintiff  to  sign  it 
also,  promising  at  the  time  that  he  would  hold  plaintiff  harmless  from 
aU  damages  arising  therefrom,  and  from  all  liabilities  incurred  on  ao* 
count  thereof,  and  that,  if  any  money  was  ever  required  to  be  paid 
in  consequence  of  the  undertaking,  he  would  pay  it  himself;  that 
plaintiff  signed  the  bond  solely  upon  that  consideration,  promise  and 
agreement.  There  was  then  an  averment  that  judgment  was  rendered 
against  Wisner  and  others,  and  their  bondsmen,  and  that  the  property 
replevied  was  not  returned,  and  that  an  execution  was  issued  against 
them,  which  defendant  refused  and  neglected  to  pay,  and  which  plaintiff 
was  compelled  to  satisfy  in  full. 

These  averments  were  denied  in  the  answer,  but  the  only  defense  re- 
lied on  at  the  trial  was,  that  the  promise  was  within  the  statute  of  frauds, 
and  not  being  evidenced  by  any  writing  was,  therefore,  void.  This  de- 
fense was  sustained  by  the  court  below,  and  the  plaintiff  appealed. 

The  5th  section  of  the  act  in  relation  to  frauds  and  perjuries  declares 
that  ^  No  action  shall  be  brought  to  charge  any  executor  or  administrap 
tor  upon  any  special  promise  to  answer  for  any  debt  or  damage  out  of 
his  own  estate,  or  to  charge  any  person  upon  any  special  promise  to 
answer  for  the  debt,  default  or  misconduct  of  another  person     *    *    * 
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QoleM  the  agreement  apon  which  the  action  shall  be  bronght,  or  eome 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  bj  the  partj 
to  be  charged  therewith,  or  some  other  person  bj  him  thereto  lawfully 
aathorized."    Wagn.  Stat  656. 

This  section  of  our  statute  is  mainlj  a  transcript  of  the  English  statute 
of  frauds  and  perjuries,  and  it  is,  therefore,  important  to  examine  the 
English  cases,  and  ascertain  how  it  has  been  construed  there  in  doubtful 
«ases.  There,  as  in  this  country,  it  was  for  some  time  involved  in  uncer- 
tainty as  to  whether  contracts  or  promises  d  indemnity,  as  exhibited  in 
ibis  record,  were  to  be  regarded  as  coming  within  the  proyisions  of  the 
statute ;  but  the  settled  rule  of  construction  now  seems  to  be  that  the 
statute  applies. 

The  cases  proceed  upon  the  theory  that  where  there  is  an  implied 
liability  on  the  part  of  a  third  person  to  reimburse  the  plaintifE,  or  re- 
munerate him  for  the  damages  or  loss  suffered  on  his,  such  third  person's, 
account,  the  promise  of  the  defendant,  in  an  action  upon  an  alleged  un- 
dertaking to  indemnify  the  pluntiff,  is  an  undertaking  collateral  to  the 
implied  liability  of  such  third  person,  and  so  falls  within  the  statute,  and 
must  be  in  writing  and  signed  by  the  defendant,  or  some  one  by  him 
Authorised  to  sign  the  same. 

The  earliest  case  in  which  this  question  was  raised  was  Winckwartk 
w.  Milbf  2  Esp.  N.  P.  484,  decided  at  ninprius.  There  one  Taylor 
made  a  promissory  note  to  the  defendant,  who  indorsed  it  to  another, 
who  indorsed  it  to  the  plaintiff,  and  he,  having  lost  the  original  note,  ap- 
plied to  the  makers,  who  made  a  difficulty  about  paying  it ;  whereupon 
the  defendant  verbally  promised  to  indemnify  the  plaintiff  if  be  would 
endeavor  to  enforce  payment  from  the  maker.  The  action  was  in  part  to 
recover  expenses  incurred  in  such  endeavor,  and  Lord  Kbnton  ruled 
that  as  to  that  part  which  was  based  on  the  promise  to  indemnify,  the 
plaintiff  could  not  recover,  because  it  was  a  promise  to  answer  for  the 
debt  and  default  of  another. 

In  Thanuu  v.  Cooky  8  Bam.  A  Cr.  728,  a  different  doctrine  was  an* 
nounced.  In  that  case  the  plaintiff,  at  the  request  of  the  defendanti 
executed  a  bond  with  him  and  another,  to  save  harmless  a  third  person 
from  the  claims  upon  an  old  firm  in  which  he  had  been  a  partner,  and 
the  defendant  verbally  promised  the  plaintiff  to  save  him  harmless  for 
executing  the  bond,  and  the  court  decided  that  the  defendant's  promise, 
being  merely  to  indemnify,  was  not  within  the  statute.  Batlet,  J.,  say- 
ing, that  in  his  opinion  "  a  promise  to  indemnify  did  not  fall  within 
either  the  words  or  the  policy  of  the  statute  of  frauds  ; "  and  Paskkb,  J., 
said :  "  This  was  not  a  promise  to  answer  for  the  debt,  default  or  mi*- 
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•aniage  of  another  person,  but  an  original  contract  between  these  par^ 
ties,  that  the  plaintiff  shoold  be  indemnified  against  the  bond." 

But  in  the  sabsequent  case  of  Oreen  v.  Oresswelly  10  Ad.  &  El,  458, 
in  the  same  courts  the  case  of  ITuwicu  ▼.  Cook  was  overruled.  There  the 
declaration  stated  that  John  Reaj  had  sued  Joseph  Hadley  by  eapioi^ 
on  which  Hadley  had  been  arrested ;  and  in  consideration  that  the  plain* 
tiff,  at  the  request  of  the  defendant,  would  become  bail  for  Hadley  upon 
the  coptof,  the  defendant  promised  to  indemnify  him ;  but  Hadley  did 
not  put  in  special  bail,  whereby,  etc.  At  the  trial  the  pliuntiff  had  a 
verdict ;  but  as  the  pleading  showed  that  the  promise  was  verbal,  a  rule 
mil  to  arrest  the  judgment  was  obtained,  which  the  court  after  argument 
made  absolute.  Lord  Denman,  C.  J.,  in  delivering  the  opinion  of  the 
tourt,  said :  **  The  promise  in  effect  is,  '  If  you  will  become  bail  for 
Hadley,  and  Hadley,  by  not  paying  or  appearing,  forfeits  his  bail  bond, 
I  will  save  you  harmless  from  all  the  consequences  of  your  becoming 
bail.  If  Ebidley  fails  to  do  what  is  right  toward  you,  I  will  do  it  in- 
stead of  him.'  If  there  had  been  no  decision  on  the  subject  it  would 
appear  impossible  to  make  a  reasonable  doubt  that  this  is  answering  for 
the  default  of  another."  He  then  referred  to  7%omas  v.  Oook^  and 
added,  ^  But  the  reasoning  in  this  case  does  not  appear  to  us  satisfactory 
in  support  of  the  doctrine  there  laid  down,  which,  taken  in  its  full  extentt 
would  repeal  the  statute.  For  every  promise  to  become  answerable  for 
the  debt  or  default  of  another  may  be  shaped  as  an  indemnity ;  but 
even  in  that  shape,  we  cannot  see  why  it  may  not  be  in  the  words  of 
the  statute,  within  the  mischief  of  the  statute  it  most  certunly  falls.  A 
distinction  was  also  hinted  at  from  the  circumstance  of  Hadley's  debt 
being  due  to  a  third  person,  and  the  default  therefore  incurred  toward 
him,  not  toward  the  bail.  But  here  again  is  the  surmise  of  an  intention*  in 
the  legislature  which  none  of  its  language  bears  out ;  and  besides,  may 
it  not  be  said  that  the  arrested  debtor  who  obtains  his  freedom  by  being 
bailed,  undertakes  to  his  bail  to  keep  them  harmless  by  paying  the  debt 
of  surrendering." 

This  case  hat  ever  since  been  considered  the  established  law  in  Eng- 
land. In  the  last  reported  decision  on  the  subject  (Oripps  v.  ffartnoU^ 
8  Best  A  Smith,  697),  the  case  showed  that  one  Sarah  Elliott,  the  dauglii 
ter  of  the  defendant.  Iiad  been  committed  to  plead  to  an  indictment 
against  her  for  a  misdemeanor,  and  to  be  further  dealt  with  according  to 
law ;  and  being  so  committed,  the  defendant  requested  the  plaintiff  te 
become  bail  for  her,  and  to  enter  into  certain  recognizances  for  her  ap 
pearance ;  and  the  defendant  agreed,  in  consideration  thereof,  to  indent 
aify  the  plaintiff  against  all  liability  in  respect  thereof,  and  from  all  oosta^ 
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images  and  expenses  in  respect  to  the  same.  Sarah  Elliott  did  not  ap- 
pear according  to  the  conditions  of  the  hond,  and  the  same  became 
•estreated ;  and  the  plaintiff  was  compelled  to  pay  a  certain  sum  in  con- 
sequence thereof.  On  the  part  of  the  defendant  it  was  objected  that  the 
case  was  within  the  statute  of  frauds,  and  of  this  opinion  was  the  court. 
Green  y.  OresnoeU  was  quoted  as  decisive  authority,  and  the  judgment 
lor  the  defendant  was  made  absolute. 

In  the  American  States  great  contrariety  on  the  question  exists.  In 
New  York  and  Maine  in  an  early  day,  Thomas  v.  Cook  was  followed, 
and  it  was  held  that  where  the  defendant  promised  to  hold  the  plaintiff 
harmless  against  the  consequences  of  his  signing  at  his  request  a  writing 
for  the  benefit  of  a  third  person,  the  promise  was  in  the  nature  of  an 
•original  undertaking  and  not  within  the  statute.  Ohapin  t,  MerriUjA 
Wend.  657  ;  Sndth  ▼.  Sayward,  5  Greenl.  504.  And  upon  the  authority 
•Of  the  cases  just  cited,  the  rule  has  been  announced  in  Georgia  and 
Kentucky,  that  promises  to  indemnify  are  not  within  the  statute  of  frauds. 
Jones  y.  SharUr^  1  Kelley,  294 ;  Dunn  y.  Weslj  5  B.  Monr.  382 ;  Lucas 
t.  Chamlmlainy  8  id.  276;  J&nes  y.  Letcher,  13  id  363.  Such  is  also 
the  law  in  New  Hampshire.  Holmes  y.  Knights,  10  N.  H.  175.  But  the 
•courts  of  both  North  and  South  Carolain  and  Alabama  repudiate  this 
rule,  and  hold  these  verbal  promises  to  be  clearly  not  binding,  if  collateral 
to  any  implied  liability  on  the  part  of  a  third  person.  Draughan  Vr 
BmHng,  9  Ired.  10;  Simpson  y.  Nance,  1  Spears,  4;  Brown  y.  Adams,  1 
Stew  51. 

Since  the  decision  in  Green  y.  OressweU,  the  New  York  courts  have 
oyerruled  Capin  y.  Merrill,  and  conformed  their  adjudications  to  the 
English  rule.  In  the  case  of  Kingdeg  y.  Balcome,  4  Barb.  131,  an  action 
wi&s  brought  by  the  plaintiff  to  recover  damages,  of  the  defendant,  upon 
liis  undertaking  or  promising  to  save  the  plaintiff  hannless  from  all  dam-, 
ages  by  reason  of  his  becoming  bail  for  a  third  person,  the  plaintiff  hav- 
ing in  consideration  of  such'  promise  become  bail  and  been  indemnified* 
It  was  held  by  the  court,  that  a  valid  contract  must  not  only  be  proved 
to  have  been  made,  but  the  same  must  be  shown  to  have  been  in  writing, 
and  signed  by  the  defendant,  or  by  some  one  by  him  duly  authorised  to 
eign  the  same.  Mr.  Justice  Sill,  in  delivering  the  opinion  of  the  courti 
refers  to  the  contrary  holding  in  the  case  of  Chopin  y.  MerriU,  4  Wend. 
657,  and  says :  ''The  court  there  correctly  lay  down  the  principle  con^ 
trolling  this  class,  of  cases.  When  the  promise  is  an  original,  absolute 
fxromise,  it  is  not  within  the  statute ;  otherwise,  if  it  is  collateral  to  the 
prombe  or  undertaking  of  another ; ''  but  he  denies  the  correct  applicar 
tion  of  the  principle  in  that  case.    And  the  court  expressly  dedara  thai 
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it  is  not  Buffident  that  the  promise  arise  out  of  some  hew  and  original 
oonsideration  of  benefit  or  honor  moving  between  the  newlj  contracting 
parties,  but  that  this  new  original  consideration  spoken  of  most  be  sacb 
as  to  shift  the  actual  indebtedness  to  the  new  promisor,  so  that  hia  must 
be  bound  to  pay  the  debt  as  his  own,  the  original  debtor  standing  to  him 
in  the  relation  of  surety.  Other  cases  in  that  State  are  to  the  same 
effect.  Fwfiey  y.  Cleveland^  4  Cow.  482 ;  Cannik  y.  Oranej  5  Hill, 
483 ;  Bcarker  v.  BuekUn,  2  Den.  45. 

The  case  of  Easter  y.  White^  12  Ohio  St  219  was  elaborately  and  ably 
oonsidered,  and  is  identical  with  the  case  we  are  now  reviewing.  Easter, 
the  plaintiff,  brought  an  action  against  Eliza  J.  White,  the  defendant, 
stating  in  his  petition  in  substance,  that  he,  at  the  request  of  the  defend- 
ant, and  upon  her  promise  to  indemnify  him  against  any  loss  in  so  doing, 
became  a  surety  for  one  McDonald,  in  an  undertaking  in  replevin ;  and 
that  in  an  action  against  him  on  such  undertaking,  he  was  subjected  to 
damage  which  he  had  been  compelled  to  pay  ;  and  that  the  defendant  re- 
fused to  falfiU  her  promise  of  indemnity.  One  of  the  defenses  was,  that 
the  defendant  made  do  promise  in  writing  to  indemnify  Uie  plaintiff  for 
becoming  surety  in  the  undertaking  in  replevin.  The  court,  after  a  most 
exhaustive  discussion  of  the  whole  question,  held  the  defense  a  good  one^ 
and  decided  that  the  promise  was  clearly  within  the  statute  of  frauds, 
and  not  being  in  writing,  was  not  binding  on  the  defendant 

The  earlier  cases  holding  that  the  promise  is  n6t  within  the  statute  ol 
frauds  are  cited  and  condemned  by  Brown  on  Frauds,  who  expresses 
the  opinion  that  they  cannot  be  sustained  by  any  just  interpretation  of 
the  statute.     Brown  on  Frauds,  f  §  159-161. 

Now  the  question  to  be  determined  in  arriving  at  a  correct  condnsioa 
is,  whether  the  promise  amounts'  to  an  original  undertaking  and  is  sup- 
ported by  a  direct  consideration,  or  whether  it  is  collateral  in  its  charao* 
ter,  and  depends  upon  some  act  to  be  omitted  or  performed  by  some 
third  person.  It  is  true  there  is  some  plausibility  in  the  argument,  that, 
where  a  request  is  made  by  one  person  to  another  to  sign  an  instrument 
as  shrety  f or  the  benefit  of  a  third  party,  and  at  the  same  time  the  per- 
son agrees  to  indemnify  and  save  the  surety  harmless,  and  the  surety 
becomes  bound  with  that  understanding,  it  is  an  original  promise 
founded  upon  a  sufficient  consideration.  But  the  agreement  of  the 
surety  is  not  to  incur  any  liability  for  the  person  making  the  request,  but 
to  be  responsible  for  a  third  party's  acts,  which  makes  it  an  undertaking 
eoUateral  to  the  original  promise. 

The  case  here  presents  a  verbal  promise  by  the  defendant  to  indem* 
iafy  the  plaintiff  against  any  loss  by  becoming  surety  for  Wisner,  and 
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othen,  as  principal  in  an  undertaking  by  them  ezeoated  in  a  replevin 
proceeding.  The  bond  which  the  plaintiff  was  to  be  indemnified  for  b^ 
coming  saretj  upon  was,  under  the  provisions  of  the  law,  that  the  plain- 
tifEs  in  that  action,  the  principals,  should  dulj  prosecute  the  proceedinga 
in  replevin,  and  return  the  propertj  if  the  same  was  adjudged  to  be  re- 
turned, or  to  pay  the  damages  and  costs  awarded.  Therefore,  the  defend- 
ant's promise  to  indemnify  the  plaintiff  against  any  loss  in  so  becoming  sure- 
ty would  surely  seem  to  be  a  promise  to  answer  for  the  default  of  others ; 
that  is,  the  default  of  Wisner  and  others,  the  principals  in  the  bond  or  un« 
dertaking.  The  very  consideration  of  the  bond  upon  which  plaintiff  be* 
came  surety  was  such  that  the  plaintiff  could  only  become  liable  to  pay 
any  thing  by  reason  of  signing  the  same  as  surety,  upon  Wisner  and 
others  making  default  in  the  return  of  the  property  or  in  the  payment  of 
the  damage  and  costs  adjudged  against  them. 

The  principal  is  al?rays  liable  to  remunerate  his  surety  for  all  moneys- 
paid  in  his  behalf,  and  if  the  promise  be  regarded  as  one  to  make  good  by 
repayment  any  loss  incurred  as  surety  for  Wisner  and  others,  still  it  woulcl 
only  amount  to  an  undertaking  that,  if  Wisner  and  others  should  be  in 
default  in  remunerating  the  plaintiff  as  their  surety,  the  defendant 
would,  in  Wlsner's  and  others'  stead,  answer  for  their  default  by  saving 
the  plaintiff  from  such  loss. 

In  whatever  aspect  the  case  is  presented,  we  can  construe  it  in  m^ 
other  light  than  that  the  obligation  of  suretyship  entered  into  by  the 
plaintiff  was  to  be  a  responsibUity  for  the  default  of  other  persons,  to- 
wit:  Wisner  and  others ;  and  that,  therefore,  the  promise  of  indemnity 
made  by  the  defendant  was  within  the  statute  of  frauds,  and,  being  verbal,, 
must  be  held  incapable  of  enforcement. 

This  question  has  never  before  been  directly  presented  in  this  court,, 
and  we  are  now  to  pass  upon  it  for  the  first  time.  And  we  think  that 
upon  both  authority  and  reason  the  promise  comes  dearly  within  the- 
provisions  of  the  statue.  Within  this  view  the  judgment  must  be  afllrmed^ 
AD  the  judges  oonoiir* 
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LxwiSy  appellant^  t.  St.  Loins  ^  Ibon  Mountain  Bailboad 

Company. 

(60  Mo.  496.) 

AhfimMid  — -  9ff<&tt  of  death  pending  appeal,    MatUr  and  $ervant — dii^  o/matUr  m 

prwiding  pn/per  wtaehinery. 

In  an  acdon  to  leoover  for  perBonal  injariee  tbe  plaintiff  had  Jadgment  whioh  was  r»- 
Terted  by  an  intermediate  court  of  appeal;  and  he  then  took  an  appeal  to  the  court 
of  last  resort;  and  while  this  was  pending  he  died.  BM,  that  the  action  was  not 
abated. 

Plaintiff,  while  in  defendant's  employ  as  a  brakeman,  was  injared  by  a  defect  in  defend* 
anfs  road-bed,  of  which  the  sec^on  foreman,  whose  dnty  it  was  to  keep  the  road-bed 
in  repair,  had  notice.  Held^  that  the  negligence  of  sach  foretnan  was  the  negligence 
of  the  company,  and  that  defendant  was  liable. 

ACTION  to  recoYer  damages  for  an  injnrj  occasioned  through  the  nsj^ 
ligenoe  of  defendant's  agent    The  opinion  states  the  case. 

Bverett  PaUistnh  for  appellant 
Dryden  ^  Dryden,  for  respondent 

Waonbb,  J.  This  was  an  action  brought  bj  the  intestate,  who  was 
the  plaintiff  below,  to  recoyer  damages  for  the  loss  of  a  leg  while  servii^ 
as  brakeman  on  defendant's  road. 

The  petition  alleged  that  on  the  15th  daj  of  June,  1869,  plaintiff  was 
injured  while  in  the  discharge  of  his  duties  as  brakeman  in  coupling  cars, 
without  carelessness  or  negligence  on  his  part,  through  the  negligence, 
carelessness,  and  want  of  proper  care  and  prudence  of  defendant  in  the 
management  of  its  railroad,  in  this  :  that  it  permitted  deep  and  danger- 
ous holes  to  remain  open  in  the  ground  and  road-bed,  between  its  side 
track  and  the  main  track,  into  which  plaintiff  stepped,  wherebj  he  was 
thrown  downward,  his  foot  was  thrown  upon  the  track  and  run  oyer,  and 
crushed  by  the  wheel  of  the  car.  It  was  further  alleged,  that  the  ex- 
istence of  tbe  hole  into  which  the  plaintiff  stepped  was  not  known  to 
him,  but  that  the  hole  was  left  by  defendant  after  it  was  notified  of  its 
existence,  and  knew,  or  ought  to  haye  known,  that  it  was  unsafe  and 
dangerous  to  its  employees ;  that  as  a  result  of  the  injury  he  twice  suf 
fered  amputation — once  between  the  ankle  and  the  knee,  and  afterward 
between  the  knee  and  the  hip.    Wherefore  damages  were  prayed. 

The  answer  denied  negligence,  carelessness  or  want  of  care  cm  th* 
Vol.  XXI,— 49 
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part  of  defendant,  in  permitting  deep  and  dangerous  holes  in  the  ground 
and  the  road-bed,  between  the  main  and  side  track ;  admitted  that  pkin- 
tiff  received  injuries  from  having  his  foot  run  over  bj  the  cars,  but  denied 
that  the  same  was  caused  by  the  negligence  ol  the  defendant,  and  averred 
that  it  was  occasioned  in  part  by  an  unforeseen  and  inevitable  casualty, 
and  in  part  by  the  carelessness  and  want  of  prudence  of  the  plaintiff 
directly  contributing  thereto. 

The  answer  also  denied  that  defendant's  road-bed  was  in  a  dangerous 
condition,  or  that  it  permitted  deep  and  dangerous  holes  therein,  but 
stated  that  whatever  its  condition,  it  was  well  known  to  plaintiff  at  and 
before  the  happening  of  the  injury ;  denied  that  there  was  any  hole  in 
the  ground  near  the  side  track  of  its  road,  or  that  it  had  any  notice  of 
any  hole  being  there,  before  the  happening  of  the  injury,  and  denied  that 
the  plaintiff  stepped  into  any  hole. 

The  evidence,  in  brief,  showed,  that  about  daylight,  on  the  morning  of 
the  15th  of  June,  1869,  the  train,  composed  of  freight  cars,  and  called 
the  dispatch  train,  arrived  at  the  ^*  ore  switch,"  a  switch  or  side  track 
on  defendant's  road,  between  St.  Louis  and  Carondelet.  The  train  was 
in  charge  of  T.  J.  True,  as  conductor,  and  plaintiff  and  one  Jones  were 
the  brakemen.  On  arriving  at  the  *'ore  switch,"  the  train  was  cut  in 
two.  One-hall  was  backed  down  the  side  track,  where  plaintiff  stood 
ready  to  couple  the  cars  to  some  cars  that  were  standing  on  the  side 
track.  Between  the  side  track  and  the  main  track,  a  hole  had  been  dug 
about  two  or  two  and  a  half  feet  from  the  side  track.  There  were  loose 
ties  lying  about,  and  some  of  these  ties  laid  over  and  partially  concealed 
the  hole.  When  the  cars  came  together  plaintiff  did  the  coupling,  step- 
ped along  the  cars  as  they  moved,  stepping  partly  forward  and  partly  out 
toward  the  rail,  until  he  reached  the  rail,  when  he  took  a  step  sideways 
to  get  clear  of  the  cars  ;  as  he  made  this  step,  his  right  foot  went  into 
the  hole,  which  caused  him  to  fall,  and  in  falling  his  left  foot  was  caught  by 
the  wheel  of  the  car,  which  ran  over  it  and  crushed  it  At  the  time  of 
the  accident  it  was  not  sufficiently  light  to  see  very  distinctly. 

The  evidence  tended  to  show  that  the  hole  had  been  dug  by  steam- 
boatmen,  for  the  purpose  of  placing  posts  in  it  to  tie  their  boats  at  the 
ore  landing ;  that  it  had  been  there  some  three  or  four  days,  and  that 
Tones,  the  other  brakeman,  had  seen  it  two  or  three  days  before  the  ac- 
cident, and  complained  of  it  to  the  section  foreman.  Plaintiff  testified 
that  he  did  not  know  of  the  existence  of  the  hole  until  he  stepped  into  it, 
and  that  he  used  great  caution  and  prudence,  though  there  was  evidence 
going  to  show  that  he  had  been  engaged  in  working  on  the  twiteh  every 
day  since  the  hole  had  been  dug. 
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At  the  instance  of  the  plaintiff,  the  court  gave  two  instructions ;  the 
first  was  as  follows  : 

'^  If  the  jurj  are  satisfied,  from  the  evidence  in  this  case,  that  there  was 
a  dangerous  hole  between  the  main  track  and  the  side  track  of  defend- 
ant's road,  at  a  place  where  plaintiff  was  required  or  would  be  likelj  to 
step,  in  the  discharge  of  his  duties,  whereby  the  risk  of  injury  to  plaintiff 
was  increased,  and  that  said  hole  was  aUowed  to  remain  there  after  defend- 
ant knew  of  its  existence,  or  might,  by  the  exercise  of  reasonable  care  and 
diligence,  have  known  thereof ;  and  if  they  further  find  that  plaintiff  re- 
ceived injuries  in  consequence  of  such  hole  having  remained  there  after 
defendant  knew  or  might  have  known  of  its  existence,  and  that  the  plain- 
tiff was  exercising  ordinary  care  and  prudence  at  the  time  he  received 
such  injury,  and  did  not  know  of  the  existence  of  said  hole,  then  defend- 
ant is  liable  for  such  injuries." 

The  second  instruction  relates  the  measure  of  damages,  and  is  not  ob- 
jected to  here. 

For  the  defendant,  the  court  declared  the  law  to  be : 

'*  If  the  jury  believe,  from  the  evidence,  that  plaintiff  was  daily  in  the 
habit  of  passing  along  and  over  that  part  of  the  track  of  the  defendant's 
road  where  the  hole  spoken  of  by  the  witnesses  was  situated,  and  that  said 
hole  was  plainly  visible  to  a  man  in  the  possession  of  lus  senses  and  facul- 
ties, the  plaintiff  cannot  recover  in  this  action,  although  the  jury  should 
believe  that  the  plaintiff  fell  into  said  hole,  and  in  consequence  was  run 
over  and  hurt  by  the  cars." 

**  If  the  plaintiff  knew  of  the  exposure  to  danger  in  coupling  cars  upon 
the  "  ore  switch  "  of  the  defendant,  because  of  the  hole  or  holes  alleged  to 
have  been  dug  in  the  road-bed  of  said  switch,  and  the  danger  of  stepping 
into  said  hole  or  holes,  and  with  such  knowledge  consented  to  and  did 
'Continue  to  remain  in  the  service  of  the  defendant  as  brakeman,  and  was 
thereafter  thrown  down  by  means  of  stepping  into  one  of  said  holes,  and 
was  injured  and  crippled  as  in  the  petition  charged,  then  the  plaintiff 
cannot  recover  from  the  defendant  for  any  negligence  in  permitting  said 
holes  to  remain  in  said  road-bed." 

"  In  determining  the  question  of  carelessness  and  negligence  on  the 
part  of  the  plaintiff,  the  jury  will  take  into  consideration  all  the  facts 
and  circumstances  proved,  including  the  condition  of  the  track  between 
the  ^  ore  switch,"  and  the  main  track,  the  quality  and  quantity  of  light  at 
the  time  the  plaintiff  attempted  to  couple  the  cars,  and  if,  from  all  the 
evidence,  they  believe  that  negligence  or  want  of  ordinary  care  and 
prudence  on  the  part  of  plaintiff  directly  contributed  to  the  happening 
of  the  accident  which  caused  the  injuries  sued  for,  they  will  find  for  the 
defendant" 
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And  of  its  own  motion  the  court  gave  this  additional  declaration : 

*^The  court  instructs  the  jury  that  the  plaintiff,  as  a  servant*  of  de- 
fendant, assumed  all  the  risks  attending  the  employment  he  undertook. 
If,  therefore,  the  jury  belieye,  from  the  eyidence,  that  the  plaintiff  was 
injured  by  and  through  the  negligence  of  his  fellow  servant  in  the  same 
general  employment,  the  plaintiff  cannot  recover. 

Defendant  asked  for  six  additional  instructious,  which  the  court  re- 
fused. The  jury  found  a  verdict  for  the  plaintiff,  upon  which  judgment 
was  rendered.  This  was  reversed  by  the  court  at  General  Term,  and  the 
plaintiff  appealed. 

During  the  pendency  of  the  appeal  in  this  court,  the  plaintiff  died,  and 
his  administrator  now  comes  in  and  asks  to  be  made  a  party,  and  this  is 
resisted  on  the  ground  that  the  suit  abated  on  the  death  of  the  plaintiff. 
This  preliminary  question  must,  therefore,  be  first  disposed  of. 

It  is  insisted  that  the  action  died  with  the  person,  and  as  the  judgment 
in  his  favor  was  reversed,  it  was  thereby  entirely  destroyed  or  annihi- 
lated, and  nothing  was  left  but  a  simple  right  to  recover,  which  would 
abate  at  his  decease.  Had  the  reversal  been  in  a  court  of  last  resort, 
where  it  would  have  been  necessary  to  have  had  a  new  trial  on  the 
merits,  this  effect  might  have  been  ascribed  to  it  The  judgment  in  that 
event  would  not  only  have  been  annulled,  but  all  the  subsequent  proceed- 
ings would  have  been  on  the  original  cause  of  action.  But  now  if  the 
judgment  of  the  intermediate  court —  the  (Seneral  Term  —  is  reversed,  the 
effect  is  to  restore  the  judgment  of  the  trial  court.  Hankin  v.  Peny^ 
admWy  5  Mo.  501 ;  Stromt  v.  Drennan^  41  id.  289. 

The  operation  of  the  judgment  is  suspended,  but  new  life  and  validity 
may  be  imparted  to  it.  Where,  in  a  transfer  of  a  suit  from  the  Circuit 
Court  to  the  Supreme  Court,  the  plaintiff  died  after  it  was  removed  to 
the  latter  court,  a  motion  to  abate  the  suit  was  denied,  and  it  was  revived 
in  the  name  of  the  personal  representatives.  The  court  said  that  by  the 
recovery  in  the  life-time  of  the  injured  party,  the  claim  for  damages  was 
merged  in  the  judgment^  and  became  a  debt,  with  which  the  personal  rep- 
resentative was  chai^eable ;  that  there  was  a  difference  between  a  sim- 
ple appeal  and  an  appeal  in  the  nature  of  a  writ  of  error,  the  latter 
merely  suspended  the  judgment  of  the  inferior  court,  but  did  not  annul 
it.    Ktmbnntgh  v.  MUcheS,  1  Head,  539. 

The  correct  doctrine  seems  to  be,  that  where  an  appeal  is  in  the  nature 
of  a  writ  of  error,  and  only  carries  up  the  case  to  the  Court  of  Appeals, 
as  an  appellate  court  for  the  correction  of  errors  that  may  have  inter> 
vened  on  the  trial  of  the  case  below,  and  for  its  adjudication  upon  the 
question  whether  the  judgment  appealed  from  should  be  aflfamed,  r» 
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▼ened  or  modified,  and  the  court  has  no  other  than  appellate  powers,  to 
affirm,  reyerse  or  modify,  then  snch  appeal  does  not  yaeate  but  merely 
suspends  the  operation  of  the  judgment. 

The  instraction  given  for  the  plaintiff  is  the  material  question  com- 
plained of  as  error  in  this  cause.  It  is  contended  that  it  was  wrong, 
b^H^ause  it  told  the  jury  that  defendant  was  responsible  if  the  risk  of 
injury  to  plaintiff  was  increased  by  the  hole  being  there,  and  it  was  al* 
lowed  to  remain  after  defendant  knew  of  its  existence,  or  might,  by  the 
exercise  of  reasonable  care  and  dOigence,  have  known  thereof,  and  that 
the  injury  was  received  in  consequence  of  the  hole  remaining  after  de- 
fendant knew,  or  might  have  known,  of  its  existence.  The  instruction, 
however,  declares  at  the  same  time,  that  it  was  necessary  that  the  plain- 
tiff should  have  exercised  ordinary  care  and  prudence  in  order  to  enable 
him  to  recover. 

The  rule  has  long  been  established,  and  it  is  founded  in  justice  and 
reason,  that  it  is  the  duties  of  railroad  companies  to  keep  their  road  and 
works,  and  all  portions  of  the  track,  in  such  repair  and  so  watched  and 
tended,  as  to  insure  the  safety  of  all  who  may  lawfully  be  upon  them, 
whether  passengers  or  servants  or  others.  They  are  bound  to  furnish  a 
safe  road,  and  sufficient  and  safe  machinery  or  cars.  The  legal  implicar 
tion  is,  that  the  roads  will  have  and  keep  a  safe  track,  and  adopt  suitable 
instruments  and  means  with  which  to  carry  on  their  business.  They 
can  provide  all  these  by  the  use  of  the  requisite  care  and  foresight,  and 
if  they  fail  to  do  so,  they  are  guilty  of  a  breach  of  duty,  and  are  liable 
for  the  consequences.  Oiis&n  v.  Pae,  R.  R.  Oo^  46  Mo.  168 ;  S.  C,  3 
Am.  Rep.  497 ;  Ohieago  ^  K  W.  R.  R.  Go.  v.  SweU,  45  111.  197. 

Under  this  rule  it  is  held  that  the  companies  are  liable  for  the  exist- 
ence of  all  defects  which  they  knew,  or  by  reasonable  care  and  dili- 
gence might  have  known.  OiUan  v.  Poc.  R.  R,  Co.,  iupra  ;  Ryan  t. 
Fowler,  24  N.  T.  410 ;  Ncyu  v.  SmM,  28  Yt  59 ;  Hoyden  v.  SmUh- 
Md  Manf.  Co.,  29  Conn.  548. 

In  the  case  of  Snow  v.  Hou8<Uomc  R,  R»  Ob.,  8  Allen,  441  it  was 
decided  that  a  railroad  company  might  be  held  liable  for  an  injury  to 
one  of  its  servants,  caused  by  a  want  of  repair  in  the  road*bed. 

There  the  plaintiff  was  injured  in  coupling  cars,  and  in  coming  oat 
from  between  the  cars,  he  stepped  into  a  hole  which  was  permitted  to 
remain  on  the  side  of  the  track,  and  the  train  caught  his  other  foot  and 
it  was  crushed,  and  the  amputation  of  a  leg  became  necessary.  The 
plaintiff  himself  swore  that  he  had  known  of  the  existence  of  the  hole 
for  some  time,  and  had  complained  of  it  to  the  repairer  of  the  track,  and 
U  was  urged  in  the  argument  for  the  defendant  that  the  omission  to  re- 
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pair  the  defect  which  occasioned  the  injury,  was  the  result  of  the  negli* 
gence  of  the  person  whose  duty  it  was  to  see  that  the  track  was  kept  in 
a  safe  and  proper  condition,  and  that  the  aoddent  was,  therefore,  caused 
by  the  carelessness  of  a  fellow  servant  But  this  position  was  denied  by 
the  whole  court  Bioblow,  C.  J.,  in  writing  the  unanimous  opinion, 
said :  '^  But  this  argument  leaves  out  of  sight  the  real  ground  on  which 
the  liability  of  the  defendants  rests.  If  the  argument  is  well  founded, 
then  it  would  follow  that  as  a  corporation  can  only  act  by  agents  or  ser- 
yants,  it  would  escape  aU  responsibility  for  eyery  species  of  injury  caused 
by  the  defectiye  machinery  and  apparatus,  or  badly  constructed  tracks, 
or  insufficient  bridges  and  other  similar  causes.  So  an  individual  could 
avail  himself  of  a  similar  immunity  if  he  conducted  his  business  exclu- 
sively by  agents  or  servants.  But  the  rule  of  law  does  not  lead  to  any 
such  absurd  result  The  liability  of  the  master  or  employer  in  such  cases 
IS  founded,  as  has  already  been  said,  on  the  implied  obligation  of  his 
contract  with  those  whom  he  employs  in  his  service.  This  requires  him 
to  use  due  care  in  supplying  and  maintaining  suitable  instrumentalities 
for  the  performance  of  the  work  or  du^  which  he  requires  of  them,  and 
renders  him  liable  for  damages  occasioned  by  a  neglect  or  omission  to 
fulfill  this  obligation,  whether  it  arises  from  his  own  want  of  care,  or 
that  of  his  agents  to  whom  he  intrusts  the  duty.'* 

The  same  principle  has  recently  been  reiterated  in  the  same  court 
{FordY.  FUehburff  BaOroad  Cb.,  110  Mass.  240 ;  S.  C,  14  Am.  Bep.  598), 
and  the  doctrine  extended  even  further.  The  plaintiff  was  an  engineer 
engaged  in  running  a  locomotive  engine,  and  was  injured  by  an  explosion 
of  his  engine,  which  was  old  and  out  of  repair.  It  was  objected  to  the 
maintenance  of  the  action,  that  the  want  of  repair  of  the  engine  was 
caused  by  the  negligence  of  a  feUow  servant,  but  the  court  overruled  the 
objection,  and  in  the  opinion  by  Colt,  J.,  it  was  said :  "  The  rule 
of  law  which  exempts  the  master  from  responsibility  to  the  servant  for 
Injuries  received  from  the  ordinary  risks  of  his  employment,  induding 
the  negligence  of  his  fellow  servant,  does  not  excuse  the  employer  from 
the  exerdse  of  ordinary  care  in  supplying  and  maintaining  suitable  in- 
strumentalities for  the  performance  of  the  work  required.  One  who 
enters  the  employment  of  another  has  a  right  to  count  on  this  duty,  and 
is  not  required  to  assume  the  risks  of  the  master's  n^ligence  in  this  re- 
spect The  fact  that  it  is  a  duty  which  must  always  be  discharged  where 
the  employer  is  a  corporation  by  officers  and  agents,  does  not  relieve  the 
corporation  from  the  obligation.  The  agents  who  are  charged  with  the 
duty  of  supplying  safe  machinery  are  not,  in  the  true  sense  of  the  mle 
relied  on,  to  be  regarded  as  fellow  servants  of  those  who  are  engaged  ia 
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operating  it  Thej  are  cha]^;ed  with  the  master's  dntj  to  his  senrant. 
They  are  employed  in  distinct  and  independent  departments  of  seryioe, 
and  there  is  no  difficnltj  in  distinguishing  them  even  when  the  same  per- 
son renders  service  by  turns  in  each,  as  the  convenience  of  the  employer 
aaay  require  it" 

The  ^ame  principle  is  decided  in  a  recent  case  in  the  New  York  Court 
ot  Appeals  (Flike  v.  Bogton  ^  Albany  R.  R.  Co.,  53  N.  Y.  549 ;  S.  C^ 
13  Am.  Rep.  545)f  where  it  is  held  that  a  corporation  is  liable  to  an  em- 
ploye«^  for  negligence  or  want  of  proper  care  in  respect  to  such  acts  and 
duties  as  it  is  required  to  perform  as  master  or  principal,  without  regard 
to  the  rank  or  title  of  the  agent  intrusted  with  their  performanoe,  and 
that  as  to  such  acts  the  agent  occupies  the  place  of  the  oorporadon,  and 
the  latter  is  deemed  present  and  consequently  liable  for  the  manner  in 
which  they  are  performed. 

Mr.  Redfleld,  in  the  last  edition  of  his  treatise  on  Raflways,  expresses 
the  opinion  that  corporations  should  always  be  regarded  as  present  in  all 
acts  performed  by  their  agents  within  the  nmge  of  their  employment 
Redfleld  on  Raflw.  (5th  ed.)  538,  §  7. 

It  was  the  duty  of  the  section  foreman  to  keep  the  track  in  repair  and 
■ee  that  every  thing  was  safe.  He  was  notified  of  the  existence  of  the 
hole,  and  complaint  was  made  to  him  about  it,  but  he  negligently  omitted 
to  act  and  failed  to  remedy  the  defect  Notice  to  him  was  notice  to  the 
oompanv,  and  his  negligence  was  the  company's  negligence.  Harper  v. 
lndianci>oUs  ^  Si.  Louis  R.  R.  Co.,  47  Mo.  567 ;  S.  C,  4  Am.  Rep.  353 ; 
Brothers  v.  OarUer,  52  Mo.  372 ;  S.  C,  14  Am.  Rep.  424. 

The  same  doctrine  prevails  in  England  as  to  the  liabUity  of  the  maa> 
ter.  In  Boimes  v.  Oiarksy  6  HurL  A  N.  349,  it  was  held  that  where 
machinery  was  required  to  be  protected  and  kept  in  a  certain  way,  and 
it  was  permitted  to  get  in  an  unsafe  condition,  and  complaint  was  made 
by  a  servant  or  employee  during  the  period  it  was  so  out  of  repair,  the 
master  took  upon  himself  the  risk,  and  was  responsible  to  a  servant  for 
any  accident  that  happened.  Assuming  then  that  the  jury  found  the 
facts  to  exist  as  stated  in  the  instruction,  the  conclusion  of  law  predicated 
thereon  was  more  favorable  to  the  defendant  than  many  of  the  beat  ad^ 
judged  cases  would  warrant 

Under  the  first  instruction  given  for  the  defendant,  it  is  evident  that 
the  jury  must  have  found  that  the  hole  was  not  so  plainly  visible  that  the 
plaintiff  must  have  known  of  it  by  using  his  senses  and  faculties ;  and 
this  finding  is  sustained  by  the  evidence,  as  it  is  shown  that  old  des 
wore  allowed  to  accumulate  and  remain  there  and  partially  cover  up 
tlie  hole.     The  second  instruction  precludes  a  recovery  if  the  plalntifl 
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knew  of  the  danger  and  ezposnre  of  conpling  the  cars  becanse  of  the 
hole  being  dng,  and  the  yerdict  negatives  any  knowledge  on  his  part. 
The  next  permits  the  jury  to  take  into  consideration  all  the  &cts  a|id 
circnmstances  existing  at  the  time,  and  sarronnding  the  eyent,  to  detei^ 
mine  whether  the  plaintiff  was  guilty  of  carelessness  or  negligence,  or 
whether  he  contributed  to  the  happening  of  the  accident.  Under  these 
instructions  the  jury  must  haye  found  that  plaintiff,  by  his  negligence, 
did  not  contribute  to  the  injury,  and  also,  that  he  did  not  know  that  the 
hole  was  there,  and  Uiat  it  was  not  so  plainly  visible  that  it  was  careless- 
ness to  overlook  it. 

This  was  going  a  great  deal  further  than  some  of  the  cases  require. 
'  In  FHhe  v.  Boston  Sf  Albamy  R*  R.  Cb.,  s^tpra^  the  plaintiff  knew 
there  was  a  deficiency  of  brakemen,  and  in  SfMW  v.  HtmsaUmie  RmbrwMd^ 
ubi  iupra,  the  plaintiff  was  well  aware  that  the  hole  which  caused  the 
injury  existed,  And  yet  in  both  cases  the  courts  held  that  a  recovery  was 
proper,  on  the  ground  that  it  was  the  duty  of  the  companies  to  furnish 
the  necessary  number  of  hands,  and  to  keep  the  track  safe  and  in  good 
order,  and  Uiat  a  failure  to  do  either  was  a  violation  of  their  contract 
with  their  servants  or  employees. 

The  instruction  given  by  the  court  told  the  jury  that  the  plaintiff,  as 
a  servant  of  the  defendant,  assumed  all  the  risks  attending  the  employ- 
ment he  undertook.  If,  therefore,  they  bceved  from  the  evidence  that 
he  was  injured  by  and  through  the  negligence  of  his  feUow  servant  in  the 
same  general  employment,  he  could  not  recover. 

There  is  an  admittedly  correct  abstract  proposition  embodied  in  this 
instruction,  but  I  doubt  greatly  whether  it  was  correctly  applied. 

It  is  true  in  one  sense,  the  section  foreman,  whose  duty  it  was  to  super- 
intend the  track  and  keep  it  dear  and  safe,  was  a  fellow  servant,  as  all 
are  to  a  certain  extent  fellow  servants  who  are  engaged  in  the  same  busi- 
ness or  enterprise ;  but  he  represented  the  company  in  the  line  of  his 
duty  —  he  was  the  company  in  that  regard  -^  and  his  n^ligence  was  the 
company's  negligence  in  a  matter  in  which  it  owed  a  duty  and  obliga- 
tion to  its  servants.  If  a  mistake  was  committed,  it  was  a  mistake  io 
favor  of  the  defendant. 

The  instructions  given  covered  the  whole  case,  and  were  directed  to 
every  issue  that  could  arise  therein.  It  is  unnecessary  to  enter  into  aa 
examination  of  those  refused.  Some  of  them  had  already  been  given  in 
substance,  and  the  others  were  in  correct 

The  judgment  at  General  Term  should  be  reversed,  and  that  at  Special 
Term  aff&rmed. 
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(60  Mo.  698.) 

Criminal  law  —  when  bail  will  be  taken  after  mutriaL 

Defendant  wu  indicted  for  murder  in  the  first  degree  ;  was  twioe  tried  and  on  both 
~  trials  the  jury  was  onable  to  agree,  subseqaently  the  Jail  wherein  he  was  confined  waa 

broken  open  and  other  prisoners  escaped  but  he  refused  to  go.  JfaM  a  proper  case  for 

allowing  the  privilege  of  baiL 

T^ETITION  for  habeas  corpus.    The  opinion  states  the  case. 
Dawson  3^  Bialsy  for  petitioner. 
y.  P,  AUgMj  for  respondent 

Waoneb,  J.  This  is  an  application  on  behalf  of  the  prisoner,  to  admit 
him  to  bail.  He  is  under  indictment  for  murder  in  the  first  degree,  and 
the  record  of  the  proceedings  accompanying  the  return  shows  that  he  has 
been  twice  tried,  and  on  both  occasions  the  jury  were  unable  to  agree. 
It  is  claimed  that  these  disagreements  of  the  jury  create  such  a  doubt  of* 
the  prisoner's  guilt  as  entitles  him  to  be  bailed. 

The  bin  of  rights  incorporated  in  the  Constitution  of  this  State, 
•declares  "  that  all  persons  shall  be  bailable  by  sufficient  sureties,  except 
for  capital  offenses,  where  the  proof  is  evident  or  the  presumption  great" 
>  The  general  rule  is,  that  bail  will  be  refused  after  indictment  in  capital 
cases ;  for  the  indictment  furnishes  a  strong  presumption  of  guilt,  and  it 
is  supposed  the  accused  will  almost  always  attempt  to  leave  and  elude  the 
demands  of  justice.  Hence,  in  all  such  cases  there  must  be  facts  and  cir- 
cumstances which  counteract  or  overcome  this  presumption,  before  bail 
#ill  ever  be  admissible.  That  a  man  has  been  indicted  for  murder  in  the 
first  degree,  and  tried  twice,  and  the  jury  has  been  unable  to  agree, 
though  not  conclusive,  is  a  strong  consideration  toward  removing  the 
presumption  existing  against  him. 

Ip  thQ  case  of  The  People  v.  Perry,  8  Abb.  Pr.  (N.  S.)  27  it  was  held 
that  Where  the  prisoner  was  indicted  for  murder  in  the  first  degree,  and 
had  been  twioe  tried,  and  on  both  occasions  the  jury  were  unable  to  agree, 

Tas, a  proper  case  for  exercising  the  power  to  bail. 

in  7^  State  v.  Summons,  19  Ohio,  139,  it  was  declared,  that  the  court 

would  not,  as  a  matter  of  course,  admit  to  bail  because  the  jury,  in  a  trial 

for  murder,  failed  to  agree  upon  a  verdict.     IX  was  said,  the  fact  that 

the  testimony  given  on  the  trial  did  not  produce  full  conviction  of  guilt, 

Vol,  XXI 50 


394  .  MISSOURI, 


Petition  of  Alexander. 


in  the  minds  of  the  twelve  jurors,  would  be  a  strong  circamstanoe  to 
urge  to  the  court,  when  invoked  to  the  exercise  of  the  discretion  of  ad» 
mitting  to  bail,  and  the  fact  would  come  with  redoubled  force,  if  a  second 
jury  should  fail  to  agree  upon  a  verdict ;  but  still  the  question  after  the 
mis-trials  was,  who  was  to  decide  whether  the  proof  was  ^  evident,"  or  the 
«<  presumption  great''  And  the  conclusion  was  arrived  at,  that  it  must 
necessarily  be  the  same  authority  which  prescribes  the  amount  of  the 
bail,  and  passes  upon  the  sufficien^^.  of  the  sureties. 

We  would  not  be  willing  to  lay  down  as  an  inflexible  rule,  that  where 
there  had  been  two  trials  for  murder,  and  the  jury  had  each  time  dis- 
agreed, that  would  show  that  proof  was  not  *'  evident  "  or  the  "  presump 
tion  great."  There  may  be  circumstances  connected  with  triids  which 
would  produce  a  disagreement,  which  would  entitle  the  prisoner  to  no 
daims  whatever*  The  failure,  however,  to  agree  upon  a  verdict  twice  in 
succession  is  a  strong  consideration,  and,  coupled  with  other  facts,  may 
turn  the  scale,  and  show  that  the  object  sought  may  be  attained  by  ad* 
mitting  to  bail. 

The  imprisonment  of  the  accused  before  trial  forms  no  part  of  the 
punishment  afllxed  to  the  crime.  The  whole  object  and  end  of  imprison- 
ment before  trial  is  to  secure  the  forthcoming  of  a  person  charged  with 
the  commission  of  a  crime.  Where  a  jury  has  disagreed  twice  upon  the 
question  of  guilt,  a  doubt  may  well  be  raised,  and  where  it  is  satisfao- 
torily  shown  that  the  attendance  of  the  accused  to  stand  his  trial  will 
certainly  follow,  in  the  exercise  of  a  sound  discretion,  the  court  may 
admit  to  bail. 

When  the  prisoner  committed  the  offense  whereof  he  stands  charged, 
instead  of  trying  to  make  his  escape,  he  immediately  surrendered  himself 
to  the  officers.  Subsequently  the  jail  wherein  he  was  confined  was 
broken  open  and  the  other  prisoners  escaped,  but  he  refused  to  go.  His 
whole  conduct  has  evinced  a  determination  to  stand  his  trial  and  meet  the 
consequences  which  may  finally  ensue.  We  have,  therefore,  reached  the 
conclusion,  that,  under  all  the  circumstances,  it  would  be  the  exercise  ol 
a  sound  discreUon  to  permit  bail  to  be  given  in  this  case. 

It  is  argued  that  this  court  has  no  right  to  admit  to  bail,  but  we  think 
otherwise.  The  Constitution  gives  the  power  to  issue  writs  of  habeat 
carpui^  and  hear  and  determine  the  same.  The  power  to  bail  is  a  neces* 
sary  incident  to  the  right  to  hear  and  determine  the  cause.  The  statute 
regulating  the  practice  in  habeas  corpus  proceedings  provides  that  where 
the  offense  b  bailable  the  accused  should  be  let  to  bail.  Wagii.  Stat^ 
G90,  §  38.  It  is  not  perceived  for  what  purpose  the  court  woild  be 
vested  with  authority  for  issuing  the  writ  and  bringing  up  the  pria* 
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oner  if  the  power  to  baO  or  discharge,  as  the  case  might  be,  did  not  fid- 
low. 

The  prisoner  will  be  admitted  to  bail  upon  his  giving  bond  in  the  sum 
of  $15,000,  with  two  or  more  sufficient  soreties,  conditioned  as  provided 
by  law  for  bonds  in  criminal  cases.  If  the  bond  is  not  given  in  this  conrt^ 
then  the  prisoner  will  be  remanded,  and  the  same  may  be  taken  before 
the  judge  of  the  Andrew  Circuit  Court,  where  the  indictment  is  pending. 
Wagn.  Stat  GSl,  §  42. 

The  other  judges  concur. 


LiNDBLL  T.  B0KB8,  appellant 

(00  Mo.  249.) 

I^nmUionf  note  —  emnd^ratMH  —  agreement  not  to  drink  intoxieaiing 

A  piomiflsoiy  note  was  made  payable  on  oomditloii  that  the  payee  aMaln  for  a 
time  from  the  use  of  liitozicatiiig  liqnozs.     Eetd,  that  the  oonsideralioii  was  good. 

A  CTION  on  a  promissory  note.    The  opinion  states  the  case. 

Dawion  ^  Edwcardij  for  appellant  There  is  no  mutuality  in  the  con- 
ditions of  the  contract  sued  on.  Lindell  does  not  promise  to  abstain  from 
drinking  intoxicating  liquors  or  beer  during  the  period  mentioned  in  the 
contract,  nor  does  he  stipulate  to  do  any  thing  whatever.  There  is  no 
promise,  for  a  promise  shown  in  the  instrument,  and  it  is  a  nudum 
pactum,  Burnet  v.  BUeOy  4  Johns.  235 ;  2  Kent's  Com.  464  ;  1  Story 
on  Cont  (4th  ed.),  §  481 ;  White  v.  Bkietty  24  Eng.  Law  &  £q.  484 ;  Sykee 
T.  IHxanj  9  Ad.  A  El.  693  ;  1  Parsons  on  Cont.  458,  n.  2.  A  mere 
moral  obligation  is  insufficient.  1  Story  on  Cont.  (4th  ed.),  253, 465, 466 ; 
Smith  V.  Ware,  13  Johns.  257  ;  Edwards  v.  Davie,  16  id.  280  ;  Chitty  00 
Cont  (5th  Eng.  ed.)  51,  52  ;  Kick  v.  Merrtf,  23  Mo.  78  ;  Dodge  v. 
Adame,  19  Pick.  429  ;  MUU  v.  Wyman,  8  id.  207. 

The  consideration  being  duly  expressed  in  the  instrument,  parol  proof 
was  not  admissible  to  aid  it  MaigJey  v.  Hauer,  7  Johns.  840.  There 
was  no  evidence  to  show  that  the  smallest  advantage  had  accrued  ta 
defendant  from  the  performance  of  the  contract  by  defendant  Story  on 
Cont  (4th  ed.)  481,  and  cases  cited  and  note.  The  promise  to  pay  the 
$50  by  the  execution  of  the  instrument  did  not  operate  as  a  vested    to 
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^f  that  som.  PaweB  t.  Jhnm,  3  Johns.  100 ;  iVni  y.  Oox^  1*8  id.  145  ; 
Pearson  y.  Peanotij  7  id.  26  ;  Taylor  y.  Staphsj  5  Am.  Bep.  556.  Ap- 
.pellant  relies  especiaUy  on  Burnet  y.  BUco^  wproy  and  UHea  ^  Sj/racum 
B.  R.  Co.  y.  Syracuse,  21  Wend.  189. 

01  il.  Anthony^  for  respondent     The  instrument  sned  upon  as  the 

foundation  of  suit  is  a  promissory  note,  and  heing  in  writing  imports  a 

sufficient  consideraUon.     Wagn.  Stat.  270,  §  6  ;  Oaplee  y.    Branhan^ 

^0  Mo.  246,  247  ;  Orow  y.  Harmony  25  id.   419,  420  ;  Chittj  on  Cont. 

(lOth  Am.ed.)26. 

The  promise  is  not  yoid  for  want  of  mutuality.     Post  y.  Railroad  Oo. 
81  Tex.  49  ;  Des  Moines  Valley  R.  R,  Oo.  y.  DsGuff,  Iowa,  99  ;  Grow  v* 
Mamwny  eupra  ;  Copies  y.  JhniAom,  eupra  ;  10  Am.  Lead.  Cas.  75, 118. 

Waoner,  J.  This  was  an  action  commenced  by  the  plaintiff  against 
(the  defendant  on  a  promissory  note,  of  which  the  following  is  a  copy  : 

«<  $50.  MABTyiLLE,  Mo.,  My  1,  1872. 

<<  I  promise  to  pay  Charles  Lindell  fifty  dollars  ($50)  March  1st,  1878, 
if  he  during  the  time  from  July  Ist,  1872,  to  March  1st,  1878,  will  not 
4ise  intoxicating  liquors  and  beer  of  any  kind. 

"H.  RoKVs.'' 

The  cause  was  tried  before  a  jury,  and  eyidence  was  adduced  showing 
that  plaintiff  had  not  used  intoxicating  liquor  or  beer  of  any  kind  during 
the  period  specified  in  the  note,  and  there  was  a  yerdict  and  judgment  in 
■his  fayor. 

Defendant  objected  to  the  introduction  of  any  eyidence  by  the  plaintiff, 
•on  the  ground  that  the  note  was  illegal  for  want  of  mutuality  and  con- 
sideration. The  same  objections  were  also  made  in  the  shape  of  in- 
'Structions  ;  but  they  were  oyerruled. 

It  is  true  that  the  plaintiff  did  not  undertake,  in  direct  terms,  to  do 
any  thing  when  the  note  was  made,  but  the  preyailing  doctrine  now  is, 
that  if  one  promise  to  pay  another  a  sum  of  money  if  he  will  do  a  pai^ 
ticular  act,  and  he  does  the  act,  the  contract  is  not  yoid  for  want  of 
tnutuality,  and  the  promisor  is  liable  though  the  promisee  did  not  at  the 
time  of  the  promise  engage  to  do  the  act ;  for  upon  the  performance  of 
the  condition  by  the  promisee,  the  contract  becomes  clothed  with  a  yalid 
•consideration,  which  relates  back  and  renders  the  promise  obligat«>ry. 

Our  statute  proyides  that  all  instruments  of  writing  made  and  signed 
t>y  any  person  or  his  agents,  whereby  he  shall  promise  to  pay  to  anj 
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other  or  his  order,  or  onto  bearer,  any  sum  of  money  or  property  therdn. 
mentioned,  shall  import  a  consideration,  and  be  dne  and  payable  as  ther^ 
in  spedfled.    1  Wagn.  Stat.  270,  §  6. 

The  note  imported  a  consideration,  and  it  was  only  incumbent  on  the 
plaintiff  to  show  that  he  had  complied  with  its  terms.  The  case  of 
Hempler  y.  Schneider^  17  Mo.  258,  is  in  point.  There  Schneider  prooK 
ised  to  pay  Hempler,  for  "Wilhelm  Nanman,  Uie  sum  of  $200  for 
goods  received,  in  case  Nanman  did  not  retom  to  St.  Louis  within, 
fifty  daya.  It  was  held  that  Schneider  was  liable  for  the  full  amoont 
of  the  note,  whether  Hempler  sustained  any  damage  by  Nauman's  not 
returning  within  the  time  or  not  "  This  court,"  said  Scott,  J.,  ^  ig> 
not  aware  of  any  law  which  would  justify  it  in  releasing  men  from  their 
lawful  contracts,  unless  in  cases  of  fraud,  imposition,  accident  or  mistake- 
in  their  creation.  The  plaintiff  may  have  sustained  no  damage  in  con- 
sequence of  Nauman  not  having  returned  in  fifty  days,  but  there  was  a. 
sufficient  consideration  for  hb  undertaking,  and  he  must  abide  the  con- 
sequences of  his  own  bargain  deliberately  entered  into."  So,  where  the- 
defendant  promised  to  pay  the  plaintiff  $100  if  a  certain  county  road 
was  not  opened  or  kept  open,  or  if  the  plaintiff  should  have  the  proceed-^ 
ings  opening  it  annulled,  it  was  decided  that  the  promise,  it  being  in. 
writing,  was  within  the  statute,  and  imported  a  sufficient  consideration. 
Oroiw  y.  Harmon^  25  Mo.  417. 

The  note  of  itself,  in  the  present  case,  imported  a  good  consideration^ 
and  it  requires  no  argument  to  combat  Uie  position  that  a  promise  made 
in  consideration  that  a  person  shall  abstain  from  the  use  of  intozicating^ 
liquor  is  illegal  as  against  public  policy. 

The  judgment  should  be  affirmed,  and  with  the  concurrence  of  die- 
other  judges  it  will  be  so  ordered.    The  other  judges  ooncur. 

Judgmmt  affifmA 


SLOAVy  appellant^  t.  Paoiho  Biilboad  Cokpavt. 

(ei  Mo.  94.) 

'CbiifftiiftioiNiiito  — •6ft^t»M^a  emitratt'^  right  of  raihwdt^rtgulaUTaiM. 

The  flhartsr  of  a  laflfoad  conlaired  upon  the  company  the  power  to  x^gnlale  ttitoas> 
foraeertatailengthof  timei  Dnrfaig  that  time  the  legtolatore  pssiert  an  act  to  wgn- 
late  the  sane  tolls.    HM  onoonstktatloiiaL 
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ACTION  to  recoTer  a  penalty  imposed  for  the  breach  of  a  atatato. 
The  opinion  states  the  case. 

Bogen  Sr  WhOtj  for  appellants. 

Jatnes  Baker  and  J.  Ni  JUttony  for  respondent 

Napton,  J.  On  the  let  day  of  April,  1872,  the  le^latore  of  this  State 
passed  an  act  entitled  ^  An  act  to  prerent  anjnst  discriminations  and  ex* 
tortious  in  the  rates  to  be  charged  by  the  different  railroads  in  the  State 
for  the  transportation  of  freights  on  said  roads."  The  first  section  of 
this  act  is  as  follows : 

^  No  railroad  corporation  organized  or  doing  business  in  this  State, 
ander  any  act  of  incorporation  or  general  law  of  this  State,  now  in  force 
or  which  may  hereafter  be  enacted,  shall  directly  or  indirectly  charge  or 
collect  for  the  transportation  of  goods,  merchandise  or  property  on  its 
said  road,  for  any  distance,  any  larger  or  greater  amoant  as  toll  or  com- 
pensation than  is  at  the  same  [time]  charged  or  collected  for  the  trans- 
portation of  similar  quantities  of  the  same  class  of  goods,  merchandise  or 
property  over  a  greater  distance  apon  the  same  road ;  nor  shall  such 
corporation  charge  different  rates  for  receiving,  handling  or  delivering 
freight  at  different  points  on  its  road  or  roads  connected  therewith  which 
it  has  a  right  to  use  ;  nor  shall  any  such  railroad  corporation  charge  or 
collect  for  the  transportation  of  goods,  merchandise  or  property  over  any 
portion  of  its  road  a  greater  amount  as  toll  or  compensation  than  shall  be 
charged  or  collected  by  it  for  the  transportation  of  similar  quantities  of  the 
same  class  of  goods,  merchandise  or  property,  over  any  other  portion  of  its 
road  of  equal  distance  ;  and  all  such  rules,  regulations  or  by-laws  of  any 
railroad  corporation  as  fix,  prescribe  or  establish  any  greater  toll  or  com- 
pensation than  is  hereinbefore  prescribed,  are  hereby  declared  to  be 
void." 

The  third  section  of  this  act  prohibited  any  railroad  company  from  m- 
creasing  its  rates  of  toll  for  transportation,  etc.,  from  one  point  to  another, 
by  reason  of  any  decrease  in  its  rates  required  by  the  first  section,  and 
declared  that  the  rate  of  toU  after  the  passage  of  the  act  should  not  be 
altered  from  what  it  was  in  the  same  month  and  day  in  the  year  1871. 

The  fourth  section  declared  a  forfeiture  of  $1,000  for  any  breach  of 
this  act,  to  be  recovered  by  any  person  aggrieved. 

This  suit  is  for  a  violation  of  this  act  by  the  defendant,  setting  out 
thirty-one  breaches  of  the  act,  and  claiming  $1,000  for  each  breach.  In 
each  count  the  allegation  is  that  defendant  charged  and  received  a  greater 
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Bum  for  transporting  certain  merchandise  from  St.  LoaiB  to  Warrensbnrg 
than  it  charged  for  transporting  the  same  dass  of  freight  in  similar 
quantities  from  St.  Louis  to  Kansas  City,  the  distance  from  St.  Louis  to 
Kansas  City  being  63^  miles  greater  than  from  St.  Louis  to  Warrensburg. 

The  defendant  answered,  admitting  the  facts  charged,  but  asserting  that 
under  its  charter,  dated  March  12,  1849,  and  an  amendatory  act  passed 
March  1, 1851,  and  under  the  act  of  March  31,  1868,  the  right  to  regu- 
late  its  rates  of  freight,  etc.,  was  -  left  ezdusively  to  defendant.  The 
answer,  moreover,  alleges  that  the  rates  were  reasonable,  and  that  the 
discrepancy  stated  was  owing  to  the  competition  which  the  road  had  to 
meet  at  Kansas  City  from  other  lines  of  railroad  and  from  steamboats,  and 
denies  the  yalidity  of  the  act  of  1872. 

To  this  answer  the  plaintiffs  demurred  for  various  reasons  : 

1.  Because  the  provisions  of  defendant's  diarter  are  not  impaired  by 
the  act  of  1872. 

2.  Because  the  charter  of  defendant  does  not  authorize  it  to  make  any 
such  regulation  of  freights  as  is  provided  against  in  the  act  of  1872. 

3.  Because  the  act  of  1872  b  a  police  regulation,  authorized  by  the 
laws  of  the  State  and  of  the  United  States. 

.4.  Because  defendant's  road  is  a  public  highway,  and  the  act  of  1872 
b  not  void. 

5.  Because  the  charter  of  defendant  does  not  exempt  it  from  the 
operation  of  the  law  of  April  1st,  1872,  under  which  these  proceedings 
were  had. 

The  court  overruled  the  demurrer,  and  the  plaintifb  electing  to  stand 
thereon,  a  judgment  for  defendant  was  entered,  and  the  case  comes  here 
by  appeal. 

The  questions  presented  by  this  case  have  been  discussed  very  elab- 
orately and  with  great  ability  on  each  side ;  but  we  think  the  determi- 
nation of  the  case  depends  on  the  single  question  whether  this  act  of  1872 
is  a  valid  act  so  far  as  the  present  defendant  is  concerned. 

It  is  scarcely  necessary  to  refer  to  the  original  charter  of  the  defendant 
because  the  act  of  the  legislature  of  March  Slst,  1868,  under  which  the 
present  company  bought  the  road,  is  a  change  of  the  original  charter. 
That  act  dedared  that  *'  The  said  railroad  company  shall  be  subject  to 
the  provisions  of  the  general  laws  of  the  State,  now  in  force  or  hereafter 
to  be  enacted,  classifying  freights  and  fixing  the  regulation  rates  and 
charges  for  the  transportation  of  freights  and  passengers  by  the  railroad 
in  this  State ;  provided,  that  the  provisions  of  this  section  subjecting  the 
Pacific  Railroad  to  future  legislation  shall  not  take  effect  for  ten  yean 
After  the  passage  of  this  act." 
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This  act  undoubtedly  recognises  the  fact  that  preyioiu  to  its  passaget 
the  Pacific  Railroad  was  not  subject  to  any  regulations  of  the  legislature^ 
classifying  freights  or  fixing  the  rates  of  transportation,  but  subjects  the 
road  to  such  legislative  regulations  after  1878. 

The  charter  of  this  company  had  provided  that  the  company  ^  should 
determine  the  terms,  conditions  and  manner  in  which  merchandise,  prop- 
erty and  passengers  should  be  transported  thereon,  and  that  such  com- 
pany should  receive  such  tolls  and  freights  as  may  be  determined  on  by 
the  directors,  and  should  keep  posted  up  statements  of  the  rates  of  tolls 
and  freights  to  be  charged." 

We  hardly  think  it  necessary  to  revert  to  the  Dartmouth  College  case 
to  justify  the  assertion  that  private  corporations,  although  established  for 
public  uses,  are  still  entitled  to  such  rights  as  the  legislature  creating 
them  has  bestowed  in  their  charter  or  acts  of  creation.  If  the  rights  so 
bestowed  are  inconsistent  with,  or  embarrass  the  power  which  legislatures 
cannot  part  with,  then  such  renunciation,  by  the  legislatures,  would  be  of 
no  avail,  and  not  bind  their  successors.  It  is  not  contended  in  this  case 
that  a  legislature  may  not  part  with  its  right  of  taxation  ^  one  of  the 
most  important  attributes  of  sovereignty.  The  contrary  has  been  asserted 
by  the  Supreme  Court  of  the  United  States  and  its  decisions  have  been 
acquiesced  in.  The  right  to  regulate  the  tolls  on  a  road  is  a  matter  oi 
inferior  importance  to  the  State,  and  if  the  right  of  taxadon  may  be 
abandoned,  it  is  diflicult  to  perceive  why  the  right  of  regulation  of  tolls 
may  not  be  transferred  to  the  corporation. 

The  power  to  regulate  tolls  is  then  granted  to  this  defendant,  not 
merely  by  Its  charter  but  by  the  act  of  1868,  under  which  defendant 
bought.  This  right,  it  is  conceded,  is  subject  to  the  inherent  right  of 
this  State  to  make  police  regulations  and  to  the  common-law  right  of 
every  dtisen  to  hold  a  common  carrier  responsible  for  every  violation  oi 
the  railroad  company  of  its  duty  as  a  common  carrier. 

The  act  of  1872  undertakes  to  define  the  obligations  of  railroad  com- 
panies, and  to  declare  that  a  charge  for  one  distance,  if  it  exceeds  a 
chai^  for  a  longer  one,  is  an  unjust  discrimination.  It  may  be  so ;  but 
whedier  it  is  or  not,  is  a  question  for  the  courts  to  decide  and  not  the 
legislature.  The  act  of  1872  declares  that  such  discrimination  is  an  unjust 
one,  without  regard  to  any  circumstances  whatever.  In  other  words,  the 
legislature,  by  this  act,  assume  a  power  which  the  charter  had  originally 
granted  to  the  company,  and  which  the  act  of  1868  had  continued  to  con- 
fide in  the  company  for  ten  years  after  the  passage  of  that  act,  and  the 
only  question  is,  whether  the  act  of  1868,  under  which  this  road  is  now 
held,  is  a  valid  act ;  for  if  it  is,  then,  primarily,  the  defendant  is  invested 
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with  the  power  to  fix  its  rates  of  freight  and  passage,  subject  to  such 
police  regulations  as  the  State  always  retains  power  to  make.  This  term, 
**  police,"  is  a  very  indefinite  one.  Perhaps  Judge  Coolet's  definition 
may  be  considered  as  exact  a  one  as  we  shall  find :  *'  Police  regulations/' 
says  the  author, ''  must  have  some  reference  to  the  comfort,  safety  or 
welfare  of  society  ;  they  must  not  be  in  oonfiict  with  any  of  the  provisions 
of  the  charter ;  and  they  must  not,  under  pretense  of  regulation,  take 
from  the  corporation  any  of  the  essential  rights  and  privileges  which  the 
charter  confers.  In  short,  they  must  be  police  regulations  in  fact,  and 
not  amendments  of  the  charter  or  curtailment  of  the  corporate  fran- 
chise." 

This  subject  was  thoroughly  examined  in  the  Court  of  Errors  and 
Appeals  of  the  State  of  Delaware,  in  the  ca^e  of  The  Phiktddphia^  Wi 
if  B,  R.  R.  Co*  V.  Bowen,  4  Houst  506,  a  case  very  much  like  the 
present  in  all  respects.  In  that  case,  it  was  held  that  the  power  of  the 
company  to  adjust  its  tariff  of  charges  by  its  own  officers  according  to 
their  views  of  the  necessities  of  business  and  of  justice  to  the  public, 
having  been  confided  in  the  franchise  granted  to  the  company,  without 
any  reservation  of  legislative  supervision  or  control,  the  legislature  of  the 
State  had  no  right  to  assume  control  of  such  regulations,  and  undertake 
to  fix,  by  law,  different  rates  from  what  the  company  had  fixed ;  that  the 
]tower  thus  granted  to  the  company  was  an  essential  one  to  the  enjoy- 
ment of  its  franchise,  and  must  be  presumed  to  have  been  the  considera- 
tion for  which  the  corporators  accepted  the  charter.  And  in  regard  to 
the  police  power,  it  was  held  that  the  legislature  may,  at  all  times, 
regulate  the  exercise  of  th/9  corporate  franchise  by  general  laws  passed 
for  the  peace,  good  order,  health,  comfort  and  welfare  of  society,  but  that 
under  the  color  of  such  laws  it  could  not  destroy  or  impair  the  franchise, 
nor  any  right  or  power  essential  to  its  beneficial  exercise. 

In  this  opinion  of  the  Court  of  Appeals  of  Delaware,  we  heartOy 
concur ;  it  being  understood  that  any  citizen  has  the  right,  without  regard 
to  charters,  and  without  any  act  of  the  legislature,  to  hold  the  company 
responsible  for  any  breach  of  its  duty  as  a  conmion  carrier,  in  charging 
exorbitant  freights  or  tolls,  or  in  making  unjust  discriminations. 

The  objection  to  the  act  of  1872  is,  that  the  legislature  undertook  to 
pronounce  certain  discriminations  unjust,  made  by  the  company.  This 
the  legislature  had  no  power  to  do.  The  right  to  fix  the  tolls  had  been 
already  confided  to  the  defendant  until  the  year  1878. 

An  arbitrary  rule  was  adopted  by  the  legislature  determining  thai 
eertain  rates  were  unjust.  Whether  they  were  so  or  not,  was  a  matter 
depending  on  circumstances,  of  which  the  legislature  were  not  made 
Vol.  XXL— 61 
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judges.  The  liability  of  the  defendant  at  common  law  and  on  general 
principles  not  abrogated  by  the  legblatnre,  was  a  matter  for  the  deter- 
mination of  courts  of  justice  with  the  lud  of  juries.  ISTew  Engltmd  Ex. 
Co.  v.pMaine  Cent.  R.  S.  Ch,y  57  Me.  188 ;  McDuffee  ▼.  Th$  Portland 
^S,  RaUroad,  52  N.  a  480;  Al^^Gmn  v.  R.  R.  Co.,  85  Wis.  482, 
We  are,  therefore,  all  of  opinion  that  the  act  of  the  l^;idature  of  April 
1, 1872,  was  invalid,  so  far  as  it  affects  the  defendant 

Judgment  qfflrwied. 


KosHBiNO  y.  MuEMMiKOHOFF,  appdlaaft. 

(61  Mo.  406.) 

A  pvomiflwny  note  was  made  payable  fiye  yeaxa  from  date  "with  Interest  from  date al 
the  rate  of  ^ht  per  oent  per  annom."  Beid,  (1)  that  on  the  faoe  of  the  note  the 
Interest  was  payable  at  the  maturity  of  the  note  and  not  ammaUy  ;  and  (2)  that  the 
language  beiiig  plain  and  oneqniyocal,  parol  evidence  of  an  agreement  to  payintaresl 
aimnally  was  not  admissible. 

A  CTION  of  ejectment     The  opinion  states  the  case. 

/.  01  JSuhaddanj  for  appellant,  cited  Bander  v.  Bander,  7  Barb.  580; 
French  v.  Kenn&fy,  id.  452 ;  £dw.  on  BUls,  709 ;  1  Aul  Lead.  Gas.  614 ; 
Feny  t«  Ferry,  2  Cnsh.  92  ;  ffaettngi  t.  WtswaB,  8  Mass.  455  ;  Oreen- 
leaf  T.  KeUogg,  2  id.  568  ;  CooUy  t.  Roee,  8  Mass.  221 ;  Bamnitier  ▼. 
Robertij  85  Me.  75  ;  Doe  t.  Warren,  7  Greenl.  48 ;  1  Greenl.  Ev.,  || 
275,  278, 280 ;  Murdoch  v.  OanaM,  47  Mo.  185  ;  WaUDer  r.  BngJer,  80 
id.  180 ;  Woodward  t.  McGaugh,  8  id.  161 ;  Maeeman  v.  Bifbeker,  49 
id.  87. 

John  R.  MarHn,  for  respondent 

YoiUES,  J.  This  was  an  action  of  ejectment  brought  in  the  Franklin 
Circuit  Court  to  recoTcr  a  tract  or  tracts  of  land  in  the  petition  described. 
The  petition  was  in  the  usual  form.  The  answer  was  a  denial  of  the 
facts  stated  in  the  petition. 

The  trial  was  by  the  court,  a  jury  having  been  waived  by  the  parties. 

It  was  admitted  by  both  parties  that  William  Kelso  was  the  common 
source  of  title  under  which  both  parties  claimed.    The  plaintiff  on  his 
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part  offered  in  eyidence,  which  was  read  withe  at  objection,  a  deed  by 
whidi  the  land  in  controyersj  was  conyejed  by  William  Kelso  and  wife 
to  the  defendant.  This  deed  appears  to  haye  been  executed  on  the 
fourth  day  of  Jane,  1871. 

The  plaintiff  next  offered  in  eyidence  a  deed,  commonly  called  a  deed 
of  trust,  bearing  the  same  date  of  the  deed  preyiously  read  in  eyidence, 
by  which  the  land  in  controyersy  was  conyeyed  by  the  defendant  and  his 
wife  to  William  Kelso  in.  trust  to  secure  the  payment  of  a  promissory 
note,  executed  by  the  defendant,  by  which  he  promised  to  pay  to  the 
order  of  J.  H.  Koehring  the  sum  of  $3,300.  The  promissory  note 
secured  by  the  deed  of  trust  is  copied  in  the  deed  and  reads  as  foUows : 

**  $3,300.  Washinoton,  Mo.,  June  14, 1871. 

*^  Fiye  years  after  date  I  promise  to  pay  to  the  order  of  J.  H.  Koehr- 
^gj  $3,300,  for  yalue  receiyed,  negotiable  and  payable  without  defalca- 
tion or  discount,  with  interest  from  date  at  the  rate  of  eight  per  cent 
per  annum. 

^  GbRHABD  MUEHMmaHOFF." 

After  setting  forth  the  note  as  aboye  copied,  the  deed  of  trust  pro- 
ceeded  to  set  forth  the  following  condition  upon  which  the  conyeyance 
was  made,  to  wit :  *'  Now,  if  the  said  note  be  well  and  truly  paid  when 
the  same  shall  become  due  and  payable,  according  to  the  tenor  and  effect 
thereof,  then  this  deed  shall  be  yoid,  and  the  property  hereinbefore  con- 
yeyed shall  be  released  at  the  cost  of  the  said  parties  of  the  first  part ; 
but  should  default  be  made  in  the  payment  of  the  said  note,  or  any  part 
thereof,  or  the  interest  that  may  accrue  thereon  or  any  part  thereof,  as 
the  same  shall  become  due  and  payable,  then  this  deed  shall  remain  in 
force,  and  the  party  of  the  second  part,"  etc.  The  deed  then  proceeds 
to  giye  the  trustee  power  to  sell  by  giying  twenty  days'  notice,  in  form 
that  is  unobjectionable,  and  concludes  in  the  usual  form. 

This  deed  was  objected  to  by  the  defendant,  for  the  reason  that  it 
appeared  6y  said  deed  that  no  breach  of  the  condition  thereof  had  yet 
occurred.  The  court  oyerruled  the  objection  and  admitted  the  deed  in 
eyidence,  to  which  action  exceptions  were  sayed. 

The  plaintiff  next  offered  in  eyidence  a  deed  dated  the  10th  day  of 
August,  1872,  from  Kelso,  the  trustee  in  the  deed  of  trust  read  in  eyi- 
dence, to  J.  H.  Koehring,  plaintiff,  as  trustee  for  Maria  E.  Koehring, 
attempting  to  conyey  the  land  in  question  to  said  Koehring,  under  the 
power  in  the  deed  of  trust.  This  deed  was  also  objected  to  by  the 
defendant,  because  it  appeared  that  no  breach  had  been  made  of  the 
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oonditioDB  in  the  deed  of  trust,  and  that  the  trostee  in  the  deed  of  trust 
therefore,  had  no  power  to  sell  the  land  named.  This  objection  was 
also  overmled,  and  the  deed  read,  to  which  the  defendant  again  ex- 
cepted. 

The  plaintiff  then  introduced  one  Wilhdmi  as  a  witness,  who  testified 
that  he  drew  the  deed  of  trust,  and  the  note  described  therein ;  that  the 
parties  at  the  time  informed  him  that  interest  was  to  be  paid  annually ; 
that  he  understood  that  the  words  *'  per  annum,'/  used  in  the  note,  meant 
that  the  interest  was  to  be  paid  every  year ;  that  he  had  so  informed 
the  parties  to  the  note,  and  that  they  had  assented  to  the  drawing  of  the 
note  in  that  language.  The  witness  further  stated  that  the  words  **  per 
annum  "  mean  eyery  year,  and  that  he  had  told  the  defendant  at  the 
time^  that  by  the  terms  of  the  note  the  interest  was  payable  every  year ; 
that  he  said  it  was  all  right. 

The  defendant,  at  the  time,  objected  to  Uiis  oral  evidence  on  the 
ground  that  parol  evidence  was  not  admissible  to  vary  or  add  to  the 
note  and  mortgage  read  in  evidence.  This  objection  being  also  over- 
mled, objections  were  again  saved.  The  defendant  introduced  no  evi* 
dence.  There  were  several  declarations  of  law  given  and  several  refused 
by  the  court,  to  which  objection  is  made,  but  as  they  raised  no  questions 
of  law  not  raised  by  the  evidence,  they  will  not  be  noticed.  The  cou:*t 
rendered  a  judgment  for  the  plaintiff  for  the  possession  of  the  land  and 
damages.  The  defendant  then  made  an  unsuccessful  motion  for  a  new 
trial,  and  appealed  to  Uiis  court. 

It  will  be  seen  from  the  foregoing  statement  of  this  case  that  the  only 
questions  to  be  considered  by  this  court  are,  first,  as  to  the  proper  con- 
struction to  be  given  to  the  note  secured  by  the  deed  of  trust  read  in 
evidence ;  and  second,  whether  oral  evidence  was  properly  received  by 
the  court,  to  assist  in  its  proper  construction  ? 

The  language  of  the  note,  so  far  as  it  is  material  to  its  proper  construc- 
tion as  it  affects  this  case,  is :  ^  Five  years  after  date,  I  promise  to  pay 
to  the  order  of  J.  H.  Koehring,  $3,300,  *  *  *  with  interest  from 
date  at  the  rate  of  eight  per  cent  per  annum." 

It  b  contended  by  the  plaintiff  that  the  language  used  is  properly  con« 
strued  to  be  a  promise  by  the  defendant  to  pay  the  interest,  on  the  sum 
secl^ed  by  the  note,  annually,  or  if  this  is  not  the  proper  construction  of 
the  language  of  the  note,  then  oral  evidence  was  admissible  to  show  that 
that  was  the  understanding  of  the  parties  at  the  time,  by  the  use  of  said 
language. 

We  do  not  agree  with  the  plaintiff  in  either  view  of  the  question  as 
taken  by  him.    Whether  the  interest  accruing  on  a  promissory  note 
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•hoald  be  paid  annoallj,  monthly,  or  at  any  other  specified  period,  de- 
pends in  each  case  upon  the  contract  or  agreement  of  the  parties.  There 
is  no  role  of  law  independent  of  any  contract  to  that  effect,  requiring 
interest  on  promissory  notes  to  be  paid  annually.  Bander  y.  Bandefy 
7  Barb.  560,  and  cases  cited.  In  the  note  under  consideration,  the 
promise  in  the  note  was  to  pay  the  sum  of  money  named,  ^  with  interest 
from  date  at  the  rate  of  eight  per  cent  per  annum,"  five  years  after  the 
date  of  the  note.  No  different  time  is  fixed  for  the  payment  of  the  in- 
terest from  that  fixed  for  the  payment  of  the  principal  secured  to  become 
due  by  the  note.  In  such  a  case  both  principal  and  interest  become  due 
at  the  same  time ;  in  fact  the  promise  plainly  is  to  pay  the  principal, 
with  the  interest,  five  years  after  the  date  of  the  note.  The  words 
**  with  interest  at  the  rate  of  eight  per  cent  per  annum,"  only  fix  the 
rate  of  interest  to  be  calculated  on  the  note,  and  hare  nothing  to  do  with 
the  time  that  it  shall  be  paid.  1  Am.  Lead.  Cas.  614;  Cooper,  {utrn'ry 
T«  Wright,  8  Zabr.  200,  and  the  case  in  the  7th  Barb,  before  dted. 

It  almost  necessarily  follows,  from  what  has  already  been  said,  that 
the  second  question  raised  in  the  case  must  also  be  settled  in  favor  of 
the  defendant  The  rule  of  law  in  reference  to  the  admission  of  oral 
evidence  to  explain  a  promissory  note  or  other  written  contract  is,  that 
the  instrument  should  be  construed  according  to  the  intention  of  the 
parties.  To  ascertain  this  intention,  resort  is  first  had  to  the  language 
of  the  instrument,  and  if  the  language  of  the  contract  appears  to  be  per- 
fectly plain  and  capable  of  a  legal  construction,  nothing  dubious  appear- 
ing upon  the  face  of  the  contract,  then  the  force  and  effect  to  be  given 
to  the  contract  must  be  determined  by  its  terms,  and  oral  evidence  can- 
not, in  such  case,  be  heard  to  give  the  contract  a  different  construction 
from  that  imported  by  its  terms.  To  illustrate  this  rule,  Mr.  Oreenleaf, 
in  his  work  on  Evidence,  uses  this  language :  '^  It  is  to  be  observed  that 
the  rule  is  directed  only  against  the  admission  of  any  other  evidence  of 
the  language  employed  by  the  parties  in  making  the  contract,  tiian  that 
which  is  furnished  by  the  writing  itself.  The  writing,  it  is  true,  may  be 
read  by  the  light  of  surrounding  circumstances,  in  order  more  perfectly 
to  understand  the  intent  and  meaning  of  the  parties ;  but  as  they  have 
constituted  the  writing  to  be  the  only  outward  and  visible  expression  of 
their  meaning,  no  other  words  are  to  be  added  to  it,  or  substituted  in  its 
stead.  The  duty  of  the  court  in  such  case  is  to  ascertain,  not  what  the 
parties  may  have  secretly  intended,  as  contradistinguished  from  what 
their  words  express,  but  what  is  the  meaning  of  words  they  have  used. 
It  is  merely  a  duty  of  interpretation ;  that  is,  to  find  out  the  true  sense 
of  the  written  words,  as  the  parties  used  them ;  and  of  construction ; 


406  MISSOURI, 


Koehring  y.  MuemminghoS. 


that  is,  when  the  true  sense  is  ascertained,  to  subject  the  instmment  in 
its  operation  to  the  established  rales  of  law.  And  where  the  language 
of  an  instrument  has  a  settled  legal  construction,  parol  evidence  is  not 
admissible  to  contradict  that  construction.  Thus,  where  no  time  is  ex- 
pressly limited  for  the  payment  of  the  money  in  a  special  contract  in 
writing,  the  legal  construction  is,  that  it  is  payable  presently,  and  parol 
evidence  of  a  contemporaneous  verbal  agreement  for  the  payment  at  a 
future  day  is  not  admissible."     1  Oreenl.  £v.,  §  277. 

The  admission  of  the  parol  evidence  upon  the  trial  of  this  case  would 
seem  to  be  plainly  in  conflict  with  the  rule  above  stated  by  Greenleaf. 
The  only  object  of  the  parol  evidence  in  this  case  must  have  been  to 
contradict  the  writing,  as  it  appears  in  the  promissory  note.  The  plain 
and  legal  interpretation  of  the  note  as  the  parties  nmde  it  is,  to  make 
both  principal  and  interest  of  the  note  due  five  years  after  its  date. 
The  oral  evidence  received  by  the  court  would  make  the  promise  of  the 
defendant,  one  to  pay  the  interest  annually,  and  thus  import  new  and 
ad^tional  words  into  the  note,  which  is  not  permissible.  7  Barb.  560, 
above  referred  to ;  Murdoch  v.  Ganahl,  47  Mo.  185 ;  Mcuiman  v.  Bot" 
tehery  49  id.  87 ;  Thornton  v.  McOaugh,  8  id.  161 ;  Hme  v.  McQuade,  52 
id.  388. 

It  follows  that  as  the  note  named  in  the  deed  of  trust  was  not  due 
until  five  years  after  its  date,  and  the  sale  having  been  made  by  the 
trustee  named  in  the  deed  of  trust  a  little  more  than  one  year  after  the 
execution  of  the  note,  and  long  before  any  default  was  or  could  be  made 
by  the  defendant  in  the  payment  of  the  debt  secured  by  the  deed  of 
trust,  said  sale  and  the  deed  made  in  pursuance  thereof  were  without 
authority  and  void,  at  least  so  far  as  it  pretended  to  foreclose  the  de- 
fendant's right  to  redeem  upon  the  payment  of  the  debt  and  interest 
when  it  became  due,  and  the  defendant  could  not  be  dispossessed  of  hii 
land  until  default  had  been  made. 

The  judgment  must,  therefore,  be  reversed,  and  the  cause  remanded* 

All  the  other  judges  concur. 

JudgmmU  rw§r9td 
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Mukmmtt     i^nnhkm      tfrfifii  ij/'juiifinnJbiji  not  fi'iiMi  iw  aiiim  agaibui  Mimthai 

m0mher$. 

la  aa  action  againrt  J.  fl.  alona,  a  penoa  iadebtod  to^  a  paxtnaiiliip  of  which  J.  8.  to  a 

member  is  not  liable  as  gamiahee. 

ACTION  of  attachment  in  which  the  Second  National  Bank  was  gar- 
nished.   The  opinion  states  the  case. 

J.  0.  Broadheadf  with  Broadhead  ^  Overallj  for  appellant  The  in- 
terest of  one  partner  in  a  debt  owing  to  an  abondantlj  solyent  partner- 
ship composed  of  two  equal  partners,  as  is  the  case  here,  may  be  attached 
by  a  creditor  of  one  of  the  partners,  for  the  separate  debt  of  that  partner. 
Colly  on  Part.,  §  822,  p.  704,  and  notes  ;  Daugku  t.  WinsloWy  20  Me. 
89,  92,  98 ;  Pierce  t.  Jackson,  6  Mass.  242 ;  Allen  ▼.  WeHs,  22  Pick. 
450 ;  Dow  t.  Saywcard,  12  N.  H.  276-7 ;  Morrison  y.  BlodgeU,  8  N.  H. 
238  ;  Story  on  Part  392,  §§  261,  263,  397 ;  1  Parsons  on  Cont  205  : 
Jfooify  V.  PaipMy  2  Johns.  Ch.  548 ;  Bisfa.  Prin.  £q.,  §§  520,  521 ;  Moore 
T.  PenneOy  52  Me.  162 ;  Jiuss  v.  Fa^,  29  Vt  886 ;  7  How,  Pr.  229,  383 ; 
7  Ind.  39  ;  8  id.  1 ;  26  id.  422 ;  3  Ala.  319  ;   34  id.  722  ;  20  6a.  386. 

Money  or  debts  due  the  firm  are  in  nowise  distinguished  from  other 
effects  or  assets,  as  respects  their  liability  to  attachment  or  garnishment 
for  the  separate  debts  of  a  partner.  TTiompson  v.  Leufis,  34  Me.  169 ; 
Wallace  t.  Patterson,  2  Harr.  &  McH.  (Md.)  463  ;  29  Vt.  162 ;  McOarty 
T.  JBmlen,  2  Dall.  (Penn.)  277  ;  Zetins  t.  Pa^fne,  1  Leg.  Gaz.  (Penn.)  508  ; 
2  Yates  (Penn.),  190;  Okatzel  t.  Bolton,  3  McCord  (S.  C),  33  ;  Robinson 
v.  Tevis,  38  Cal.  61 1.  In  this  case  had  the  necessity  existed  for  the  money 
due  from  the  Second  National  Bank  to  James  Streeter  &  Co.,  to  be  held 
and  applied  by  the  partners  to  the  partnership  debts,  all  their  rights  ap- 
pertaining thereto  could  hare  been  determined,  had  the  court  below  sus- 
tained the  motion  of  appeUant  to  compel  them  to  be  brought  in  as  parties, 
when  the  garnishee's  answer  showed  that  these  were  interested  jointly  in 
the  debt.  Or  the  parties,  or  either  of  them,  could  have  interpleaded,  for 
they  were  fully  aware  of  the  proceeding,  both  of  them  and  their  book- 
keeper being  witnesses  in  the  case. 

In  all  the  authorities  adverse  to  our  position  in  this  case,  the  necessity 
of  applying  the  money  and  credits  of  the  firm  to  partnership  debts,  in  the 
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fint  place,  and  the  alleged  difllcnlty  in  this  kind  of  a  prooeeding,  of  da* 
termining  whether  solvent  or  not,  and  also  the  nnoertainty  of  the  intereil 
of  the  partnon  in  the  fand,  have  heen  the  reasons  orged  in  support  aif 
and  the  question  upon  which  depended,  the  dedsions  of  the  courts.  But 
ill  this  case  no  such  reasons  exist,  or  can  in  the  remotest  degree  apply. 

A  A  SheruTf  also  for  appellant  I.  When,  upon  the  pleadings  and  proofs, 
the  solvency  of  a  partnership  is  established,  and  the  interest  of  a  partner 
therein  ascertained,  such  interest  in  a  debt  due  such  partnerslup  can,  by 
the  process  of  a  garnishment,  be  subjected  to  the  payment  of  such  part- 
ner's individual  indebtedness.  FUt  v.  Herriekj  6  Mass.  271,  272; 
BMn$an  v.  3Wt,  88  Cal.  611,  618,  619 ;  MMejf  v.  LanbcUy  7  How. 
(Miss.)  818,  820, 821 ;  Bcarher  v.  Hartford  Bank,  9  Conn.  407,  410 ;  Wim- 
low  V.  JSwingy  I  Ala.  129,  132.  That  without  such  ascertainment  the  in« 
terest  of  a  partner  in  a  debt  or  fund  due  the  partnership  can  be  garnished 
for  his  individual  indebtedness,  is  maintained  by  the  following  authorities : 
WaSaee  v.  JKiS,  28  Gku  68,  70,  71 ;  Ohaizel  v.  BoUany  2  McCord,  478, 
481 ;  Wallace  v.  PaUenon,  2  Harr.  &  McH.  463, 469 ;  McCarty  v.  Bmlm, 
2  Dal.  278,  279  ;  Whitney  v.  Mmroey  19  Me.  42,  45 ;  Thompean  v.  Lewie, 
84  id.  167, 170, 171 ;  JUiUer  v.  Biehardeon,  1  Mo.  370 ;  SoHneon  v.  Tevie, 
88  Cal.  611 ;  Parsons  on  Part.  (ed.  1867)  359,  860. 

If  the  proposition  is  claimed  to  be  inapplicable  because  garnishment  is 
matter  of  strict  law,  we  have  authorities  showing  that  the  measure  and 
value  of  a  partner's  interest  can  be  ascertained  in  a  replevin  suit.  Bapp 
V.  VoyeL  45  Mo.  524,  526 ;  GiUham  v.  Keraney  id.  487,  490 ;  BHwarth 
V.  McBehy,  30  id.  149,  154.  And  execution  may  be  levied  on  partner- 
ship effects  to  satisfy  individual  indebtedness.  Wilee  v.  Ifaddaxy  26  Mo. 
77,  83.  If  claimed  to  be  inapplicable  because  in  execution  tangible  prop- 
erty is  taken,  and  a  debt  is  intangible,  we  say  the  statute  knows  no  sndi 
distinction.  Wagn.  Stat.  664^  §  1 ;  665,  |  7 ;  compare  ^  Attachment," 
p.  184,  |§  18,  19,  30,  35 ;  <'  Executions,"  606,  |  20 ;  see,  also,  dissenting 
opinion,  Hosueb,  J.,  in  Church  v.  JEhoor,  2  Conn.  522, 524,  foUowing  out 
theory  principles  in  WUee  v.  Maddoxy  26  Mo.  77. 

If  it  be  contended  that  the  decisions  in  our  State  are  opposed  to  the  claim 
here  made,  it  is  submitted  that  KingeUy  v.  Hke  Mieeauri  Fire  Oo,,  14 
Mo.  465,  was  decided  before  the  ne#  Code  of  1849,  blending  law  ieuid 
equity,  and  in  the  opinion  <^  Btland,  J.,  given  with  hesitation,  the 
action  of  the  court  seems  based  upon  theory  of  garnishment  being  a  mat- 
ter of  strict  law  (p.  468). 

McDermoU  v.  Donegany  44  Mo.  85,  merely  states  whatever  would  de^ 
feat  creditors  would  be  fatal  m  garnishment.  It  does  not  decide  that  a 
creditor's  interest  cannot  be  reached  and  made  answerable  for  his  indi' 
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▼idaal  debts.  LaeUand  t.  Garesehe^  56  Mo.  266,  269,  270,  271,  was  a 
case  In  which  the  court  called  upon  the  trustee  to  acooant  and  perform 
his  daties  as  trustee,  and  decides  that  garnishment  can  operate  only  upon 
effects  not  incombered  with  the  trust,  and  proceeds  upon  the  idea,  tiiat 
in  trusts  continuing  until  a  settlement  had  with  benefidary,  chancery  was 
alone  competent  to  administer  justice.  But  in  the  case  at  bar  the  gar- 
nishee is  not  a  trustee.  He  has,  indeed,  a  fund  owing  to,  or  is  indebted 
to  two  who  are  partners,  but  their  respective  interests  therein  are  ascer- 
tained by  their  own  sworn  testimony. 

II.  Certainly,  inasmuch  as  the  answer  disclosed  a  person  or  persons, 
other  than  the  individual  debtor  claiming  an  interest  in  a  fund  in  the 
custody  of  the  court,  or  of  the  law,  such  persons  could  and  should  be 
directed  to  establish  their  rights  therein,  and  the  court  erred  in  overruling 
the  motion  designed  to  bring  the  parties  interested,  or  claiming  an  interest 
in  said  fund  before  it.  Our  court,  having  both  legal  and  equitable  powers, 
in  case  of  a  fund  or  property  brought,  by  suit  at  law,  under  its  control, 
may  compel  partners  claiming  an  interest  therein  to  come  in  and  inter- 
plead, or  the  farther  and  subsequent  proceedings  may  be  confined  to 
equitable  procedure.  Richardion  v.  «/!mes,  16  Mo.  177  ;  Ladd  v.  Oowh 
iiu,  85  id.  518, 515 ;  Mwruon  v.  Blodgeti,  8  N.  H.  254  ;  Fisk  v.  Herriekj 
6  Mass.  271.  And  such  appears  to  be  the  object  and  design  of  our 
statute.    Wagn.  Stat  668,  §§  25,  26;  id.  665,  §  9 ;  id.  666,  |  12. 

(^ark  4r  DiUan,  with  OUne^  Jamison  Sf  Day^  for  respondent 

Waoneb,  J.  Plaintiff  commenced  his  action  against  one  Streeter,  by 
attachment,  and  the  defendant  was  garnished  in  the  proceeding.  At  the 
return  term  defendant  filed  its  answer  to  the  interrogatories  propounded, 
and  stated  that  it  was  not  indebted  in  any  manner  to  Streeter,  but  that  it 
was  indebted  to  Streeter  &  Co.,  a  copartnership  firm  composed  of  Streeter 
and  one  Rizer,  and  therefore  asked  to  be  discharged. 

To  this  answer  plaintiff  filed  a  denial,  and  then  set  up  aflirmatively, 
among  other  things,  that  the  garnishee  was  indebted  to  Streeter  &  Co.  for 
money  deposited  by  said  firm  with  garnishee,  and  that  the  firm  was 
solvent,  and  that  both  members  of  the  firm  were  non-residents  and  had 
no  creditor  in  this  State  except  the  plaintiff,  and  that  all  the  moneys  and 
effects  of  Streeter  &  Co.  in  this  State  were  deposited  with  and  in  the 
possession  of  defendant  To  this  affirmative  matter  thus  pleaded,  the 
defendant  demurred,  for  the  reason  that  it  was  irrelevant  and  immaterial, 
and  showed  no  cause  of  action  against  or  liability  of  defendant  as  gar- 
nishee. This  demurrer  was  by  the  court  sustained. 
Vol.  XXL— 52 
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Plaintiff  then  moved  the  coort  to  grant  an  order  reqmring  Streeter  and 
Rizer,  the  members  of  the  firm,  to  appear  and  litigate,  and  ahow  their 
respectiye  interests  in  the  fund.    This  motion  was  bj  the  court  overmled. 

On  the  trial  the  facts  stated  in  the  answer  were  folly  proved,  and  the 
coort  gave  judgment  for  the  defendant. 

The  important  question  which  onderlies  this  case  is,  whether,  in  an 
action  by  attachment  against  an  individual,  a  person  is  liable  to  be  gar- 
nished who  is  indebted  to  a  copartnership  of  which  that  individual  is  a 
member.  It  is  conceded  that  there  is  some  conflict  in  the  authorities 
upon  this  subject,  but  the  cases  greatly  preponderate  against  the  right  of 
resorting  to  the  process  of  garnishment  under  such  cyrcomstances.  In 
Kinguley  v.  iRuawri  Fire  Co.^  14  Mo.  465,  it  was  held,  that  in  a  pro- 
ceeding against  a  garnishee  sonmioned  in  attachment  as  a  debtor  of  a 
defendant,  the  plaintiff  coold  not  prove  a  joint  indebtedness  of  the  gar- 
nishee to  the  defendant  and  another  person.  In  the  opinion  it  is  said 
that  this  remedy  by  attachment  and  garnishing  is  one  of  strict  law,  and 
if  the  debtor  coold  not  sue  the  garnishee  alone  on  the  debt,  then  the  gar- 
nishee should  not  be  held  liable  to  the  plaintiff  in  the  attachment  suit,  for 
a  debt  due  by  him  to  the  debtor  and  another,  as  the  other  would  also  be 
entitled  to  sue,  and  thus  there  would  be  two  actions  pending  by  two 
plaintiffs,  for  one  indebtedness  to  them  as  a  partnership.  The  question 
is  carefully  considered,  and  the  authorities  reviewed  in  Drake  on  Attach- 
ment, and  the  learned  author  declares  the  true  doctrine  to  be,  that  the 
attachment  of  a  debt  due  to  a  copartnership,  in  an  action  against  one  of 
the  partners,  is  justly  distinguishable  from  the  sdzure  on  attachment  or 
execution  of  the  tangible  effects  of  the  firm  for  the  same  purpose.  The 
partnership  property  may  be  sold  to  pay  the  debt  of  one  partner,  but  a 
debt  due  the  firm  cannot  be  taken  by  garnishment  for  that  purpose.  The 
reason  for  the  distinction  is,  that  in  case  of  a  sale  the  property  cannot  be 
appropriated  until  all  liens  upon  it  growing  out  of  or  relating  to  the  part- 
nership are  dischai^d,  while  in  the  other  case,  the  judgment  against  the 
garnishee,  if  acquiesced  in,  changes  the  right  of  property,  and  divests  the 
copartner's  title  to  the  property  attached,  which  cannot  be  done  so  long 
as  the  partnership  accounts  remain  unsettied,  or  its  debts  unpaid.  Drake 
on  Attach.,  §  567.  The  case  <^  Wtle»  v.  Maddox,  26  Mo.  77,  is  inapplicable 
here. 

The  point  came  up  before  Mr.  Justice  Stobt,  in  a  case  where,  in  a 
suit  against  6.  &  G.,  the  garnishee  answered  that  he  was  indebted  to  O. 
&  L.,  one  of  the  defendants  being  a  member  of  both  firms.  The  court* 
in  deciding  against  the  liability  of  the  garnishee,  observed :  '*  In  order  ta 
adjudge  the  trustee  responsible  in  this  suit,  it  must  be  decided  that  the 
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funds  of  one  parinenhip  may  be  applied  to  the  payment  of  the  debts  of 
another  partnership,  upon  the  mere  proof  that  the  principal  debtor  has  an 
interest  in  each  firm.  If  this  be  correct  it  will  follow  that  a  separat-e 
creditor  of  one  partner  will  have  greater  equitable  as  well  as  legal  rights, 
thai  the  partner  himself  has.  The  general  rale  undoubtedly  is,  that  the 
interest  of  each  partner  in  the  partnership  fund  is  only  what  remains  after 
the  partnership  accounts  are  taken ;  and  unless  upon  such  an  account  the 
partner  be  a  creditor  of  the  fund,  he  is  entitled  to  nothing.  And  if  the 
partnership  be  insolyent  the  same  effect  follows."  LjpuUm  t.  Oorhamy  1 
GaU.  867. 

It  must  be  borne  in  mind  that  garnishment  is  essentially  a  legal  pro« 
ceeding,  and  not  adapted  for  the  ascertainment  and  settlement  of  equitable 
rights  between  the  garnishee  and  the  defendant ;  and  that  a  court  of  law 
has  no  power  to  act  on  the  debt,  until  by  an  adjustment  of  the  partner- 
ship affairs,  it  shall  appear  whether  the  defendant  has  any  and  what 
interest  in  the  general  surplus,  or  the  particular  debt. 

There  is  another  principle  of  law  which  is  strongly  antagonistic  to  the 

doctrine  contended  for  by  the  plaintiff.     It  is  this:  As  the  attaching 

creditor  can  hold  the  garnishee  only  to  the  extent  of  the  defendant's 

daim  against  the  garnishee,  and  can  acquire  no  rights  against  the  latter, 

except  such  as  the  defendant  had ;  and  as  he  is  not  permitted  to  place 

the  garnishee  in  any  worse  condition  than  he  would  be  in  if  sued  by  the 

defendant,  it  follows,  necessarily,  that  whatever  defense  the  garnishee 

could  urge  against  an  action  by  the  defendant  for  the  debt  in  respect  of 

which  he  is  garnished,  he  might  set  up  in  bar  of  a  judgment  against  him 

as  garnishee.    Firehaugh  t.  Staru^  36  Mo.  Ill ;  McDermM  t.  Donegan, 

44  id.  85.     It,  therefore,  results  in  this  case,  that  Streeter  could  not  have 

maintained  an  action  against  the  garnishee,  as  one  partner  is  incapable 

of  suing  for  a  debt  due  the  firm,  and  if  Streeter  could  not  sue,  the  plain* 

tiff  cannot 

[The  court  then  decided  a  point  of  practice.] 

Judgmmd  affirmtd. 


Lamxbbt,  appellant,  v.  Lidwbll. 

(e2Mo.  1880 

▲a  acl  provided  that  It  should  not  be  lawful  for  cattleto  nm  at  laige  in  any  oomity 
wliidh»  by  a  majority  yote,  shonld  agree  to  restiain  them.  Bdd^  vmoonstltiitioiial,  as 
a  deleaatloii  of  leslslatlve  power. 
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ACTION  to  recover  tbe  poMeasion  of  cattle.    The  opinum  statea  tlia 
case. 

H.  D.  Wood  and  O.  H,  Hawryj  for  appellaat. 

JK  P.  Johmcnf  for  reapondent. 

Waoneb,  J.  This  was  an  action  to  recorer  the  poaseasion  of  twelve 
head  of  cattle,  the  proper^  of  plaintiff,  alleged  to  be  wrongfolly  de- 
tained by  defendant.  The  defendant,  who  acted  as  one  of  the  constables 
of  St  Louis  county,  justified  the  taking  and  detention  of  the  cattle,  un- 
der and  by  virtue  of  an  act  of  the  legislature  of  this  State,  approved 
March  20,  1878,  entitled  ^  An  act  to  prevent  domestic  annuals  from 
running  at  large  in  those  counties  which,  by  a  majority  vote,  may  decide 
to  agree  thereto  "  (Sess.  Acts,  1873,  p.  70),  and  of  an  act  of  the  legisla- 
ture, approved  April  Ist,  1874,  entitled,  ^  An  act  to  restndn  domestic 
4tnimals  from  running  at  large  in  the  county  of  St.  Louis,  and  to  pro- 
vide for  the  safe-keeping  and  sale  thereof."     (Sess.  Acts,  1874,  p.  239.) 

A  demurrer  was  filed  to  the  answer,  upon  the  ground  that  the  matters 
therein  pleaded  CQustitnted  no  defense  to  the  plaintiff's  cause  of  action. 
The  demurrer  was  overruled,  and  the  plaintiff  declining  to  plead  f  urther, 
the  interest  of  defendant  in  the  property  was,  in  accordance  with  the 
atipulation,  assessed  at  $20,  and  on  motion  of  defendant  a  judgment  for 
that  sum  was  entered  in  his  favor. 

The  only  questions  presented  by  the  record  are,  whether  the  acts  re- 
ferred to  are  constitutional  and  valid.  The  first  section  of  the  act  of 
1873  declares  that  the  County  Court  of  any  county  in  this  State  shall, 
upon  petition  of  one  hundred  freeholders  of  the  county,  at  any  general 
election,  and  may,  upon  such  petition  of  one  hundred  freeholders,  at  any 
special  election,  cause  to  be  submitted  to  the  qualified  voters  of  the 
county  the  question  of  restraining  any  domestic  animals  of  the  spedea 
of  horse,  cattle,  mule,  ass,  swine,  sheep  or  goat,  from  running  at  large, 
by  a  ballot,  to  be  written  or  printed,  for  restraining  any  one  or  all  of 
the  species  of  horse,  cattle,  mule,  ass,  swine,  sheep  or  goat,  or  against  re* 
straining  the  same,  to  be  canvassed  and  returned  in  like  manner  as  votes 
for  State  and  county  officers. 

Section  2  provides,  that  if  a  majority  of  the  legal  voters  of  the  county, 
voting  at  the  election,  are  in  favor  of  adopting  a  stock  law,  then  such 
county  shall  be  governed  by  the  provisions  of  the  act,  from  and  after 
one  hundred  and  fifty  days  after  it  has  been  so  adopted  by  the .  legal 
voters  of  the  county. 

The  third  section  makes  it  unlawful,  in  any  county  adopting  the  act» 
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for  any  animal,  or  animalB,  of  the  species  named,  to  run  at  large  oatside- 
of  the  indosure  of  the  owner,  and  provides  for  taking  them  up,  and  if 
they  are  not  reclaimed  within  a  certain  time,  and  the  owner  does  noi 
make  a  reasonable  compensation  for  feeding  and  taking  care  of  them^ 
thej  are  to  be  regarded  as  estrajs,  and  dealt  with  accordingly. 

By  the  Constitution  of  thu  State  the  legislative  power  is  vested  in 
the  general  assembly,  composed  of  the  senate  and  house  of  representa- 
tives. They  mast  exercise  the  legislative  authority  in  the  enactment  of 
laws,  and  they  cannot  delegate  their  tmst.  The  legislature  cannot  pro- 
pose a  law  and  submit  it  to  the  people  to  pass  or  reject  it  by  a  general 
vote,  for  that  would  amount  to  legislation  by  the  people.  But  a  law 
may  be  passed  which  is  complete  in  itself,  to  take  effect  in  a  future  con- 
tingency, or  upon  the  happening  of  an  event. 

The  question  has  been  before  this  court  upon  several  occasions,  and 
the  line  of  distinction  has  been  drawn  in  reference  to  the  different  char* 
acter  of  such  laws.  There  is  a  general  law  upon  the  statute  in  regard 
to  the  incorporation  of  tpwns,  investing  the  County  Courts  with  power  to< 
declare  ihem  incorporated  upon  the  performance  of  certain  conditiona 
by  the  inhabitants.  This  law  was  contested  for  the  reason  that  it  was  a 
delegation  of  political  power,  and  that  the  proceedings  of  the  court  were- 
legislatlve  in  their  cluuiuster.  But  the  statute  was  decided  to  be  valid, 
on  the  ground  that  the  corporation  derived  all  its  power  from  the  law^ 
and  that  the  court  merely  gave  the  law  application  when  certain  condi- 
tions were  performed  by  the  inhabitants.  Kctyur  v.  Bremen^  16  Mc- 
88 ;  StaU  v.  Weaiherbif^  45  id.  17.  So,  acts  of  the  legislature  author* 
ising  towns,  cities  and  counties  to  subscribe  stock  in  corporations,  and 
incur  expenses  for  different  purposes,  have  been  uniformly  upheld.  The- 
validity  of  such  laws  has  never  been  doubted  since  the  decision  in  the 
OUy  and  (hunty  of  St.  Louis  v.  Alexander^  2d  Mo.  488.  The  provision- 
in  the  statute  authorizing  cities  and  towns  to  organize  for  school  pur* 
poses,  upon  a  vote  of  the  people,  has  been  declared  constitutiontd  {Statit 
V.  WUcoXj  45  Mo.  ^8),  and  the  township  organization  law  was  declared 
not  to  be  liable  to  any  objection,  as  it  was  a  law  which  took  effect  from 
and  after  its  passage,  and  where  a  majority  of  the  voters  in  a  county 
voted  for  it,  Uieir  votes  did  not  create  the  law,  but  placed  the  coxintf 
voting  for  it  within  its  provisions.    Town.  Organ.  Law,  55  Mo  295. 

It  may  now  be  conceded  as  the  established  doctrine,  that  statutes- 
creating  municipal  corporations  or  imposing  liabilities  upon  municipali- 
ties, or  authorizing  municipalities  to  incur  debts  and  obligations,  or  to- 
make  improvements,  may  be  referred  to  the  popular  vote  of  the  dlAtrictS' 
immediately  affected  —  that  is  to  say,  the  people  of  such  districts  may 
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decide  whether  thej  will  accept  the  incorporation  or  will  assume  the 
burdens.  This  is  the  prevailing  rule  in  reference  to  local  measures. 
But  in  all  these  cases,  Uie  legislature  had  enacted  a  complete  and  valid 
iaw,  according  to  the  prescribed  usages  governing  the  passage  of  laws, 
and  the  happening  of  the  oontingencj  or  the  future  event,  which  fur- 
nishes the  occasion  for  the  exercise  of  the  power^  gives  no  additional 
efficacy  to  the  law  itself.  It  derives  its  whole  vigor  and  vitality  from 
the  ezerdse  of  the  legislative  will,  and  not  from  the  vote  of  the  people. 
But  no  body  but  the  legislature  can  make  or  repeal  a  law.  The  pro- 
vision of  the  road  law  of  1851,  which  declared  that  if  the  County  Court 
of  any  county  should  be  of  opinion  that  the  provision  of  the  act  should 
not  be  enforced,  they  might,  in  their  discretion,  suspend  the  operation  of 
the  same  for  any  specified  length  of  time,  and  thereupon  the  act  should 
become  inoperative  in  such  county  for  the  period  specified  in  such  order ; 
and  thereupon  order  the  roads  to  be  opened  and  kept  in  good  repair 
under  the  laws  heretofore  in  force,  or  the  special  acts  on  the  subject  of 
roads  and  highways,  were  adjudged  to  be  unconstitutional  and  void  in 
this  court,  as  attempting  to  confer  upon  the  County  Courts  legislative 
power.     State  vi  Fields^  17  Mo.  529. 

In  one  of  the  leading  cases  on  the  subject,  Bcerto  v.  Himrod^  4  Seld. 
488,  the  legislature  of  New  York  framed  a  school  law  and  submitted  't 
to  the  people,  one  section  providing  that  ^  the  electors  shall  determine 
by  ballot  at  the  annual  election  to  be  held  in  November  next,  whether 
this  act  shall  become  a  law ; "  and  a  further  provision  was  made,  in  an- 
other section,  that  in  case  a  majority  of  all  the  votes  cast  should  be 
against  the  law,  then  the  act  should  be  null  and  void ;  but  if  the  major* 
ity  was  in  favor  of  the  law,  then  the  act  should  become  a  law  and  take 
•effect.  It  was  held  that  the  law  was  unconstitutional ;  that  the  legisla- 
ture had  no  power  to  submit  a  proposed  law  to  the  people,  nor  had  the 
people  power  to  bind  each  other  by  it  The  legblature  of  Delaware 
passed  an  act  to  authorize  the  citizens  of  the  several  counties  of  the 
State  to  decide  by  ballot  whether  the  license  to  retail  intoxicating 
liquors  should  be  permitted.  By  this  act  a  general  election  was  to  be 
held,  and,  if  a  majority  of  votes  in  any  county  should  be  oast  against 
license,  it  should  not  thereafter  be  lawful  for  any  person  to  retail  in« 
toxicating  liquors  within  such  county,  but  if  a  majority  should  be  cast 
in  favor  of  license,  then  licenses  might  be  granted  in  the  county  so 
voting,  in  the  manner  and  under  the  regulations  in  tlie  act  prescribed. 
The  court  in  that  State  held  that  the  act  was  void,  iw  an  attempted  dele* 
gation  of  the  trust  to  make  laws.  Sice  v.  Fatter  4  Harr.  479.  So,  m 
Pennsylvania,  a  license  law  was  held    unconstitaHonal    on    similai 
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grouDds.  Parker  v.  Oom.^  6  Penn.  St.  507.  The  question  was  re- 
cently discussed  in  New  Jenej,  in  a  case  testing  the  yaliditj  of  the 
Local  Option  Law  of  that  State,  and  the  law  was  held  to  be  constita- 
tional,  on  the  ground  that  municipal  corporations  and  townships,  or  the 
people  thereof  acting  collectively,  might  be  invested  with  authority  to 
regulate  or  prohibit  the  retail  of  intoxicating  liquors.  &ate  v.  Bforru 
Cam.  PI,  7  Vroom,  72 ;  S.  C,  13  Am.  Rep.  422.  But  the  court 
placed  the  decision  distinctly  upon  the  fact  that  the  legislature  enacted 
the  law,  and  that  it  derived  all  its  force  and  vitality  from  the  enactment 

The  reasoning  of  the  court  was  in  perfect  harmony  with  all  the  lead- 
ing decisions.  It  was  said  that  if  the  right  to  declare  what  the  law  shall 
be  in  one  case  may  be  referred  to  the  people,  the  right  to  do  so  may  be 
given  in  all  cases,  and  thus  the  legislature  may  divest  itself  wholly  of 
•the  power  lodged  in  it  by  the  fundamental  law,  until  by  subsequent  legis- 
lation it  shall  be  rescinded ;  that  it  is  abo  obvious  that  it  is  not  com- 
petent to  delegate  to  the  people  the  right  to  say  whether  an  existing  law 
shall  be  repealed  or  its  operation  suspended.  To  say  that  what  is  now 
the  law  shall  not  hereafter,  or  shall. not  for  a  specified  time,  be  the  law, 
is  in  effect  to  declare  the  law  to  be  otherwise  than  it  now  is,  and  is  a 
clear  exercise  of  the  law-making  power.  The  will  of  the  legislature 
must  be  expressed  in  the  form  of  a  law  by  their  own  act.  If  it  is  left  to 
the  contingency  of  a  popular  vote  to  prcfoounce  whether  it  shall  take 
effect,  it  is  not  the  will  of  the  law  makers,  but  the  voice  of  their  con- 
stituents, which  moulds  the  rule  t>f  action.  If  the  vote  is  in  the  affirma- 
tive it  is  law  ;  if  in  the  negative  it  is  not  law.  The  vote  makes  or  de- 
feats the  law,  and  thus  the  people  are  permitted  unlawfully  to  resume 
the  right  of  which  they  have  divested  themselves,  hj  a  written  constitu- 
tion, to  declare  by  their  own  direct  action  what  shall  be  law. 

After  pursuing  this  course  of  argument  the  court  declared,  upon  an 
examination  of  the  act  under  consideration,  that  the  test  was  whether 
the  enactment,  when  it  passed  from,  the  hands  of  the  lawgiver,  had  taken 
the  form  of  a  complete  law,  and  it  was  decided  that  it  was  a  complete 
law.  It  denounced  as  a  misdemeanor  the  selling  of  liquor  without  a 
license ;  so  far  as  it  was  positive  and  free  from  any  contingency.  It  left 
to  the  popular  vote  to  determine,  not  whether  it  should  be  lawful  to  sell 
without  license,  but  whether  the  contingencies  should  arise  under  whjlj^ 
license  might  be  granted. 

Our  form  of  government  is  a  democracy,  but  it  is  a  representative 
democracy.  It  is  impracticable  for  the  people  to  assemble  in  mass  to 
make  laws,  hence  the  power  was  delegated  to  representatives  chosen  for 
that  purpose.     It  is  not  only  the  right  of  the  representatives,  when  as- 
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sembled  in  the  legislature,  to  make  laws,  but  it  is  their  duty  to  do  so. 
When  the  people,  through  the  ConstituUon,  delegated  the  law-making 
power  to  the  legislature,  it  conferred  an  authority  and  imposed  a  duty 
which  could  not  be  ezerdsed  by  any  other  body  of  men.  Therefore, 
every  law,  to  have  any  binding  force  or  validity,  must,  when  it  emanates 
from  the  legislative  body,  have  the  form  and  character  of  a  complete 
enactment.  It  must  operate  by  virtue  of  the  legislative  authority,  and 
not  depend  upon  popular  action  or  the  people's  suffrages  for  its  vitality. 
If  the  law  is  regularly  enacted  according  to  the  prescribed  forms  of  legis- 
lative procedure,  it  may  well  be  allowed  to  depend  upon  contingencies 
for  its  operation  upon  classes  or  localities,  but  it  cannot  be  made  to  de- 
pend for  its  existence  upon  any  other  than  the  legislative  will. 

Is  the  law  we  are  now  considering  in  reference  to  the  restraint  of 
animals  a  valid  law,  or  is  it  a  mere  proposition  to  the  people  of  certain 
counties  to  make  it  a  law  if  they  see  proper  to  do  so  ?  It  is  very  evi- 
dent that  it  can  have  no  existence  or  obligatory  force  unless  the  same  be 
imparted  to  it  by  a  vote  of  the  people.  The  title  to  the  act  does  not 
purport  to  be  the  title  of  a  general  law  or  of  a  legislative  enactment,  but 
it  declares  that  it  is  an  act  to  prevent  domestic  animals  from  running  at 
large  in  those  counties  which,  by  a  majority  vote,  may  decide  to  agree 
thereto ;  not  an  act  of  the  legislature,  but  an  act  of  the  counties  which 
may  in  reality  adopt  it  The  title  is  a  fair  index  and  exponent  of  the 
true  intent  and  meaning  of  the  law.  The  first  section  provides  that  the 
County  Court  of  any  county  may  submit  to  the  voters  the  question  of  re- 
straining domestic  animals,  and  then  it  is  dedared  in  the  second  section 
that,  if  a  majority  of  the  votes  in  any  county  is  in  favor  of  the  restraint^ 
then  it  shall  be  unlawful  in  that  county  for  animals  to  run  at  large,  ao- 
cording  to  the  provisions  of  the  third  section.  The  fourth  section  pro- 
hibits the  County  Court  from  ordering  a  special  election  for  the  adoption 
of  the  law  oftener  than  once  in  each  year.  In  other  words,  this  last  sec- 
tion gives  the  voters  of  each  county  the  authority,  once  in  each  year,  to 
determine  whether  they  will  enact  a  law  for  their  special  benefit.  II 
they  decline,  under  the  provisions  of  the  first  and  second  sections, 
to  legislate  on  the  subject,  then  the  law  has  no  existence.  The  law 
is  entirely  special  in  its  nature,  and  whilst  under  the  construction 
that  has  been  given  to  the  clause  in  the  Constitution  in  regard  to  the 
special  legislation,  it  has  been  held  that  the  legislature  was  to  judge 
whether  the  special  law  was  needed  or  was  applicable,  it  was  at  the 
most  of  even  this  construction  a  legislative  discretion,  and  could  be  ex* 
ercised  only  by  the  legislature.  But  here  the  legislature  does  not  assume 
that  even  in  its  opinion  the  law  is  necessary  in  a  given  or  particular 
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ooonty.  It  remits  the  question  wholly  to  the  ooonty  itselL  The  second^ 
or  amendatory  act,  is  made  entirely  applicable  to  St.  Loais  county,  and 
by  the  act  the  people  of  the  county  determine  for  themselves  whether 
they  shall  enact  a  special  law.  It  is  true  the  last-named  act  does  not 
provide  for  a  new  election,  but  the  law  only  has  any  force  or  existence 
at  all  in  the  county  by  virtue  of  the  election  in  the  first  instance.  In 
examining  the  whole  act  I  am  unable  to  arrive  at  any  other  conclusion 
than  that  the  law  depends  altogether  on  a  vote  of  the  people,  and  that 
it  should  be  declared  void,  as  being  an  attempt  to  exercise  the  law- 
making power  by  a  body  other  than  the  legislature. 

I,  therefore,  think  the  judgment  should  be  reversed.     All  the  judges 
concur,  except  Judge  YoRnts,  who  is  absent 


Stbono,  appellant,  v.  Phkbnix  Jxbxjraxo^  CokPAirT. 

(02110.280.) 
•/tMl^flMiif — inftcfi  n^HMwrer  bound  hifjmdgmmd  (tgauut  tfi«ifr«r  •-->prnrtl^. 

An  aetioD  upon  a  policy  of  insaiaaoe  was  defended  by  the  Insnzen  by  the  ad?loe  and 
for  tiie  benefit  of  the  re-lnsnren  ;  but  the  plaintiff  reooyered  Judgment  for  damages 
and  coelik  In  a  snlMeqaent  action  on  the  poUi^  against  the  re-insaiei»— Ae^ct,  that  thi^y 
weie  bonnd  by  siich  judgment  though  not  parties  to  the  action. 

A  CTION  on  a  policy  of  insurance.    The  opinion  states  the  case. 

Cfeo,  P.  Strcngy  for  appellants.  1.  The  defendant  had  a  common 
interest  with  the  United  States  Insurance  Company  in  the  questions 
involved  in  the  suit  of  Hmning  ^  Woodruff^  y.  The  U.  S.  Ins.  Oo>y  and 
having  had  notice  of  the  suit,  and  having  participated  in  the  defense  of 
it,  is  concluded  by  the  judgment  in  that  case,  and  in  this  suit  the  record 
of  the  proceedings  and  judgment  may  not  only  be  pleaded  by  way  of 
estoppel,  but  it  is  conclusive  (unless  impeached  for  fraud  and  collusion) 
against  the  defendant  upon  the  questions  involved,  to-wit :  1st,  whether 
the  United  States  Insurance  Company  had  a  cargo  risk  for  Henning  ^ 
Woodruff  in  excess  of  $60,000,  to  the  extent  of  $20,000 ;  and  2d,  whether 
they  had  become  liable  on  account  of  the  loss  of  the  goods  thus  insured. 

These  questions,  having  both  been  decided  in  the  affirmative,  cannot 
be  tried  over  again  in  this  suit.  The  defendants  here  were  in  privity 
with  the  defendants  in  that  suit,  and  were  virtually  parties  to  it.  1 
Vol.  XXI 53 
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Greenleaf  8  Ev.  (7th  ed.),  §§  523,  589, 585 ;  Oastle  v.  Nhyes,  4  Kern.  (14 
N.  Y.)  331, 332 ;  Beer$  v.  Pinney,  12  Wend.  359 ;  HamiUUm  y.  CkUU,  4 
Mass.  353;  1  Stark.  Ev.  (6th  Am.  ed.)  220,  221 ;  2  Phil.  E^.  (Cow.  A; 
Hill's  notes,)  8,  9,  notes,  131,  n. ;  Leather  v.  Poultney,  4  Bmn.  352, 362 ; 
LUtletan  ▼.  Sichardson,  34  N.  H.  179,  187 ;  Well  v.  Mcholdsy  17  Pick. 
543;  State  to  we  v.  CoeU,  36  Mo.  438;  2  PhU.  Ev.  10,^12,  18,  27, 
34,  37,  38 ;  Clark  v.  Garringtarij  7  Cranch,  321  (2  Curtis,  550)  ;  Kip  v. 
Brigham,  7  Johns.  173 ;  Bender  y.  Framhergery  in  note,  4  Dall.  436 ; 
Walker  v.  JWtn,  4  Vt.  523,  530 ;  JT.  T.  Afar.  Ins.  Co.  v.  Protee.  Ins.  Co., 
1  Sto.  C.  C.  458,  460  ;  Herman  on  Estoppels,  44r-50,  §§  51-58  ;  Bigelow 
on  Estoppels,  59,  61 .  65,  66 ;  Bolhine  v.  City  of  Chieagoy  4  Wall.  657-660 ; 
on  Lovejay  v.  Murray^  3  id.  18 ;  Doty  v.  Browne  4  Comst.  73 ;  S.  C,  5 
Den.  517  ;  TarUon  v.  Tarlion,  4  Maole  &  Selw.  20  ;  Howard  y.  MUeheUy 
14  Mass.  241 ;  17  id.  365  ;  Bapdye  y.  Prince,  4  HUl.  123. 

II.  This  is  a  contract  of  re-insnrance ;  that  is,  the  defendants  haye 
insured  the  United  States  Insurance  Company  to  the  extent  of  $20,000, 
upon  a  risk  or  insurance  taken  by  the  United  States  Insurance  Company 
for  Henning  &  Woodruff.  Hence,  if  the  United  States  Insurance  Com- 
pany was  liable,  the  defendant  is  also  liable.  That  fact  haying  been  once 
found  in  a  judicial  inyestigation,  of  which  defendants  had  notice,  has  be- 
some  res  adjudicata,  and  cannot  be  re-inyestigated  or  disputed  by  defend- 
ants. See  authorities  aboye  cited,  especially  State,  etc.  y.  OostCy  36  Mo. 
438  )  46  id.  448 ;  PMl  lAfe  Ins.  Ob.  y.  Am.  Life  Ins.  Co.,  23  Penn.  St  67 ; 
Doty  y.  Broum,  4  Comst.  73 ;  Gom.  Ins.  Go.  y.  Globe  Mat.  Ins.  Go.^  35 
Penn.  St.  479. 

The  judgment  in  the  former  case  was  properly  pleaded,  and  it  was 
error  to  strike  it  out.  Though  it  might  be  giyen  in  eyidence  without 
being  pleaded,  yet,  when  pleaded,  it  operates  by  way  of  estoppel,  and 
can  only  be  defeated  by  showing  that  it  was  recoyered  by  fraud  or  col- 
lusion. 2  Phn.  Ey.  34-88 ;  Kilheffer  y.  Herr,  17  Serg.  &  R.  322  ;  13 
id.  246 ;  Howard  v.  Mitchell,  14  Mass.  241  ;  17  id.  365  ;  Church  v. 
Leavenworth,  4  Day,  274. 

It  is  pleaded  in  the  following  cases  cited  aboye :  Barney  y.  Dewey,  13 
Johns.  244  ;  Beers  y.  Pinney,  12  Wend.  309  ;  Ktp  y.  Brigham,  7  Johns. 
167, 173 ;  Tarleton  y.  Tarleton,  4  Maule  &  Selw.  20 ;  RoMnns  v.  Oity  of 
Ghicago,  4  Wall.  657 ;  Howard  y.  MtcheH,  14  Mass.  241. 

m.  A  re-insurer's  contract  is  separate  and  distinct  from  that  of  the 
first  insurer  (it  does  not  affect  or  benefit  the  first  party  insured),  and  he 
is  bound  to  pay  the  amount  stipulated  therein,  whether  the  first  insurer 
pays  or  not. 

The  party  first  insured  has  no  interest  in  the  contract  of  re-insnraooe. 
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Emeregon,  Id,  2,  276,  201,  202 ;  1  Park  Ins.  1,  46  (Ins.  Cont  of 
Indem.) ;  1  Arnold  (Ed.  1849),  2,  268,  288;  2  Park  Ins.  595,  596  (an 
independent  contr.);  1  Parsons  on  Marine  Ins.  297-800;  ffcutie  y. 
DePeyster,  8  Cai.  190 ;  N.  T.  SuUe  M.  hu.  Co.  v.  iVoi.  Hm.  Co.y  1  Sto. 
C.  C.  460 ;  The  BagU  irw.  Ob.  v.  LafayeUe  his.  Co.,  9  Ind.  448 ;  Horn 
▼.  Mvi.  Safety  Lis.  Co.,  1  Sandf.  (N.  T.)  144. 

Cflover  ^  Shepley^  with  Martin  Sf  Lackland,  for  respondent.  L  The 
motion  to  strike  out  was  properly  sustained. 

1st.  There  is  no  privity  of  contract  between  the  original  insured  and 
the  re-insurer.  In  an  action  against  the  re-insurer  the  latter  has  the 
right  to  make  the  same  defenses  which  could  have  been  made  by  the 
insurer.  TonkersFire  Ins.  Co.  y.  Hoffman,  6  Bobt  816  ;  N.  T.  Central 
Lis.  Co.  y.  Nat.  Pro.  Lis.  Co.,  20  Barb.  468. 

2d.  The  original  insurer  is  not  bound  to  wait  till  judgment  against 
him,  or  until  he  has  paid  the  claim  against  him,  before  suing  the  re- 
insurer. H<me  v.  M.  L.,  1  Sandf.  187;  S.  C,  2  Com8t..282;  Eagle 
Lis.  Co.  y.  Lafayette  Lis.  Co.,  9  Ind.  448  ;  Bisrckenrath  v.  Am.  Lis.  Co., 
8  Barb.  Gh.  68 ;  Elachstone  y.  AUemania,  4  Daly,  299 ;  /n  re  RepuhUc 
Lis.  Co.,  8  Bank.  Reg.  197 ;  Nwwood  v.  HesohUe,  47  How.  Pr.  43. 

3d.  The  contract  of  re-insurance  is  not  a  contract  of  indemnity  in  any 
other  sense  than  the  contract  of  insurance  is  a  contract  of  indenmity.  It 
operates  on  the  property  covered  by  the  original  contract  of  insurance, 
and  the  interest  of  the  original  insurer  in  the  property  rests  upon  his 
contract  of  insurance.  New  York  Bowery  Fire  Lis.  Co.  y.  New  York 
Fire  Lis.  Co.,  17  Wend.  859  ;  Phill.  Ins.  Co.,  §  498  ;  Flanders  on  Ins. 
87  ;  McKenzie  y.  Whitworth,  8  Cent.  L.  J.  188. 

II.  The  record  of  judgment  was  properly  excluded.  The  respondent 
was  not  a  party  to  it,  nor  priyy  to  it.     Rapelye  v.  Prince,  4  Hill,  119. 

III.  The  relation  which  respondent  bore  to  the  contract  of  original 
insurance  was  not  of  such  a  character  as  rendered  the  judgment  against 
the  first  insurer  binding  on  the  re-insurer.  The  re-insurer  was  not 
bound  to  come  in  and  defend.  Notice  to  the  re-insurer  of  the  pendency 
of  the  suit  did  not  make  the  result  of  the  action  binding  on  the 
re-insurer.  He  was  not  a  warrantor  nor  guarantor  or  surety.  The 
cases  cited  in  2  Phill.  on  Ev.  9,  do  not  apply  to  the  contract  of 
re-insurance. 

lY.  The  agreement  to  pay  the  judgment  could  possibly  discharge  the 
office  of  notice  to  the  re-insurer ;  but  notice  did  not  make  the  re-insurer 
priyy  to  the  record.  The  record  is  competent  evidence  against  ihe 
re-insurer  only  in  an  action  on  the  separate  and  distinct  agreement 
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offered  in  evidence.    Bat  this  action  was  not  founded  on  the  agreement 
Therefore,  the  record  was  properly  exduded. 

WagheB)  J.  This  was  an  action  upon  a  policy  of  insurance,  brought 
by  the  plaintiffs  as  assignees  of  the  party  to  whom  the  policy  was  issued. 
It  appears  from  the  petition,  that  in  April,  1864,  The  United  States 
Insurance  Company,  by  its  open  policy,  caused  the  firm  of  Henning  di 
Woodruff  to  be  insured,  lost  or  not  lost,  upon  all  shipments  made  to 
them  at  and  from  all  ports  and  places  on  the  Mississippi  river  and  its 
tributaries,  against  the  perils  of  the  seas,  rivers,  fires,  jettisons,  and 
assailing  thieves ;  that  on  the  9th  of  June,  1864,  the  firm  of  Will£am 
Butler  &  Co.,  a  firm  identical  with  Henning  &  Woodruff,  shipped  on 
the  steamer  Progress  700  bales  of  cotton,  of  the  value  of  $280,000  at 
the  mouth  of  Bed  river,  to  be  delivered  at  Cairo ;  and  that  in  the  latter 
part  of  the  same  day  the  cotton  was  destroyed  by  fire,  which  was  one  of 
the  perils  insured  against  by  the  United  States  Insurance  Company. 

It  is  further  alleged,  that  on  the  1st  of  November,  1868,  the  defend- 
ant,  the  Phoenix  Insurance  Company,  issued  to  the  United  States  In- 
surance Company  a  policy  of  re-insurance,  whereby  it  caused  the  United 
States  Insurance  Company  to  be  insured,  lost  or  not  lost,  in  respect  to 
all  cargo  risks  taken  or  to  be  taken  of  the  United  States  Insurance  Com- 
pany, from  any  point  to  any  point  on  the  Mississippi  river  and  tribu* 
taries  below  St.  Louis,  as  to  any  excess  of  risks  over  $60,000,  and  not 
exceeding  $80,000  ;  that  the  risks,  against  which  the  defendant  thus  re- 
insured the  United  States  Insurance  Company  were,  among  other  things, 
those  of  the  seas,  rivers  and  fires.  There  was  an  averment  of  loss  by 
which  the  defendant  became  liable  for  the  amount  of  the  re-insurance, 
and  that  the  fact  of  such  loss  was  communicated  to  the  defendant. 

The  petition  then  contained  certain  allegations  relating  to  legal  pro- 
ceedings in  the  Circuit  Court  of  the  United  States  by  Henning  &  Wood- 
ruff against  the  United  States  Insurance  Company,  which  allegations  were 
as  follows :  ''  And  the  said  defendant  then  and  there,  to-wit,  at  St.  Louis, 
on  the  18th  of  July,  1864^  did  request  and  counsel  the  said  United  States 
Insurance  Company  to  resist  the  demand  of  the  said  Henning  &  Wood- 
ruff against  the  said  United  States  Insurance  Company  in  respect  of  the 
said  cotton  so  destroyed  by  fire  as  aforesaid  on  board  of  the  said  steamer 
Progress ;  and  thereupon  the  said  United  States  Insurance  Company  did 
resist  the  demand  of  the  said  Henning  &  Woorduff,  and  did  defend  the 
same,  and  after  a  tedious  litigation,  to  which  the  defendant  was  from  first 
to  last  privy,  the  said  Henning  &  Woodruff,  by  their  surviving  partners, 
Henning  &  Pearce,  did  recover  against  the  United  States  Insurance  Com- 
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{Muiy,  on  the  24th  of  September,  1872,  by  the  judgment  of  the  Circuit 
Court  of  the  United  States,  for  the  district  of  Missouri,  at  the  September 
term,  1872,  thereof,  as  well  the  sum  of  one  hundred  and  seventy- eight 
thousand  two  hundred  and  eighty  dollars  for  their  damages,  as  their 
costs  in  that  behalf  expended,  on  account  of  the  loss  of  the  said  cotton, 
so  as  aforesaid  destroyed  by  fire  on  the  steamboat  Progress,  on  the  9th 
of  June,  1864,  all  of  which  will  and  doth  appear  by  the  record  of  said 
judgment  in  said  court  remaining.  And  the  amount  so  recovered  as 
damages,  as  aforesaid,  was  made  up  and  composed  of  the  principal  sum 
of  one  hundred  and  twenty  thousand  dollars  ($120,000),  and  interest 
thereon  from  the  21st  of  August,  1864." 

The  forgoing  allegations  were  by  the  court  stricken  out. 

After  these  allegations  were  stricken  out  of  the  petition,  the  defendant 
answered,  denying  all  its  material  averments,  admitting,  however,  the 
execution  and  delivery  of  their  own  policy  of  re-insurance.    A  certain, 
agreement  or  stipulation  was  then  introduced  by  the  pluntiffs,  signed  by 
eertMu  re-insuring  companies,  the  defendant  among  the  number,  which 
that  a  claim  was  made  upon  the  United  States  Insurance  Company,  under 
an  open  policy  and  agreement  of  Henning  &  Woodruff  with  said  insurance 
company,  for  the  sum  of  $120,000  for  cotton  burned  on  the  steamer  Pro- 
gress, on  the  Mississippi  liver,  on  or  about  the  9th  day  of  June,  A  D., 
1864 ;  and  as  each  of  the  companies,  signing  the  agreement,  was  bound  and 
liable  to  the  United  States  Insurance  Company  to  the  amount  of  $20,000 
on  cotton  for  which  it  was  liable,  as  re-insured  to  it,  to  that  amount  each ; 
and  as  it  was  believed  both  by  the  United  States  Insurance  Company  and 
the  re-insuring  companies,  that  said  claim  was  illegal  and  unjust,  and  that 
they  desired  that  the  same  should  be  resisted  and  defended ;  they,  there- 
fore, for  that  purpose,  in  consideration  of  the  premises,  agreed  with  the 
United  States  Insurance  Company  that  it  should  retain  and  employ  such 
counsel  as  it  might  seem  proper  to  consult,  and  manage  the  defense,  and 
that  in  case  the  United  States  Insurance  Company  was  successful,  and 
should  not  be  made  liable  f6r  the  claim,  then  they  would  each  pay  their 
pro  rata  proportion  of  the  attorney's  fees  and  costs ;  and  in  case  the 
United  States  Insurance  Company  should  fail  in  its  defense  and  be  made 
liable  by  the  judgment  of  the  court,  they  would  each  pay  their  equal 
pro  rata  proportion  of  such  didm  and  judgment,  and  of  Uie  attorney's 
fees  and  costs.    After  the  submission  of  this  agreement,  some  parol 
evidence  was  heard,  and  the  plaintifEs  then  offered  the  record  of  the  suit 
and  judgment  in  the  United  States  court  between  Henning  di  Pearce 
as  plaintiffs,  and  the  United  States  Insurance  Company  as  defendant 
This  record  was  excluded  by  the  court,  and  the  plaintiffs  took  a  non* 
■uit»  which  the  court  refused  to  set  aside. 
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From  the  foregoing  statement  it  will  be  aeen  that  the  material  iasma 
in  the  case  involve  the  action  of  the  court  in  striking  from  the  pleadings 
the  allegations  relating  to  the  record  of  the  suit  in  the  United  States 
court,  and  in  ezclading  the  same  record  when  offered  by  the  plaintiib 
at  the  trials.     In  the  first  place,  the  record  of  the  judgment  was  set  up 
in  the  petition,  and  after  it  was  stricken  out  it  was  offered  in  evidence 
on  the  trial.    The  rule  is  well  settled,  that  where  the  record  is  admissi- 
ble for  any  purpose,  it  maj  be  used  in  either  of  those  modes.     It  may 
be  inserted  in  the  pleadings,  or  it  may  be  introduced  in  evidence  wiUi 
the  same  effect     The  general  principle  is,  that  parties  only  are  concluded 
and  bound  by  a  judgment,  but  the  term  *'  parties  "  is  not  restricted  so  as 
to  exclude  aU  who  do  not  appear  upon  the  record ;    but  it  includes  all 
who  have  a  direct  interest  in  the  subject-matter  of  the  suit,  and  have 
a  right,  and  have    also  had    an   opportunity  to  make    a    defense  or 
control   the    proceedings.      SkaU   v.    CbUe,  36    Mo.    438;  1  Greenl- 
Ev.,  S  523.    The  rule  may  be  succinctly  stated  thus :  Where  one  is 
bound  to  protect  another  from  a  liability,  he  is  bound  by  the  result  of  a 
litigation  to  which  such  other  is  a  party,  provided  he  had  nodce  of  the 
litigation,  and  opportunity  to  control  and  manage  it.     This  is  the  doc- 
trine deduced  from  the  whole  current  of  authorities  on  this  subject.  The 
qualification,  however,  is,  that  where  it  is  sought  to  make  the  judgment 
an  estoppel,  the  litigation  must  have  been  carried  on  without  fraud  or 
collusion,  and  conducted  in  a  reasonable  nuuiner.     M6e9  Le  BUmeh  v. 
Wikony  L.  R  8  Com  PL,  227 ;  2  PhU.  £v.  (4th  Am.  ed.)  9,  note.    The 
rule  is  so  well  established,  and  the  authorities  are  so  numerous  that  it  it 
unnecessary  to  cite  them.     One  of  the  latest  cases,  however,  in  the 
highest  court  of  this  country,  may  be  noticed.     In  BoUin$  v.   Tke  OUy 
of  OMeago  4  Wall.  657  ;  S.  C,  2  Black,  418,  one  Woodbury  had  re- 
covered a  judgment  for  a  large  sum  against  the  dty  of  Chicago,  as 
damages  for  personal  injuries  caused  by  falling  into  a  hole  or  an  area 
in  the  sidewalk,  dug  or  made  by  Robbins  in  front  of  his  premises,  and 
by  him  negligently  left  unguarded.     The  city  paid  the  judgment  and 
sued  Robbins  for  the  amount  so  paid.     When  the  Woodbury  action  was 
pending,  the  attorney  for  the  city  applied  to  Robbins  to  assist  him  in 
procuring  testimony,  and  Robbins  did  so.     On  the  day  of  the  trial,  and 
before  the  trial  was  commenced,  the  same  attoniey  notified  Robbins  that 
the  cause  was  about  to  be  tried.     On  these  facts  it  was  held  that  Rob- 
bins was  bound  by  the  judgment  obtained  by  Woodbury  against  the  city. 
It  was  expressly  so  held  on  the  principle  stated  in  the  opinion  that 
Robbins  "  knew  the  suit  was  pending  and  could  have  defended  it."     In 
writing  the  opinion  of  the  court,  Mr.  Justice  Clifford  said :  ^  Knowledge 
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of  the  pendency  of  the  suit  in  the  most  authentic  fonn  was  brought 
borne  to  him  (Robbins),  and  the  legal  presumption  is,  that  he  was  answer- 
able OTer  to  the  corporation,  and  if  so,  it  must  also  be  presumed  that  he 
Icnew  that  he  had  a  right  to  defend  the  suit.*' 

But  there  is  a  question  underlying  this,  and  that  is,  to  find  and  deter- 
mine in  what  relation  the  insured  stood  to  the  re-insuring  company,  the 
defendant.  Mr.  Parsons  says  that,  in  all  cases  of  re-insurance,  whatever 
may  be  their  ground,  the  re^insured  stands,  as  to  his  insurers,  in  the  same 
relation  in  which  the  original  insured  stands  to  him.  The  re-insurers 
may  make  the  same  defenses  against  him  which  he  could  make  against 
the  original  insured.     1  Pars.  Mar.  Ins.  299. 

The  contract  of  re-insurance  is  totally  distinct  from,  and  unconnected 
with,  the  primitive  insurance ;  the  original  assured  having  no  kind  of 
claim  against  the  re-insurer,  and  the  re-assured  remains  solely  liable  on 
the  original  insurance,  and  alone  has  a  claim  against  the  re-insurer. 
Therefore,  where  the  original  insurer  becomes  bankrupt,  and  the  assured 
only  gets  a  small  dividend  out  of  his  estate,  the  re-insurer  is  still  liable 
to  pay  the  whole  amount  of  the  re-insurance  to  the  assignees  of  the 
original  insurer  without  deducting  the  dividend ;  and  the  original  assured 
has  no  daim  upon  them  in  respect  of  the  money  so  paid.  1  Arnold  on  Ins., 
!  119 ;  d  Kent's  Com.  279.  It  thence  follows  that  there  is  no  privity 
between  the  original  assured  and  the  re-insurer,  and  that  the  liability 
over  of  the  re-insurer  is  exclusively  and  solely  to  the  re-insured. 

We  cannot  find  any  case  where  this  precise  question  now  presented 
has  ever  been  determined,  but  there  are  cases  involving  similar  princt 
pies. 

In  the  case  of  The  N.  T.  St.  Mar.  Bu.  Cb.  v.  A-aUc.  In$.  Oo.^  1  Story, 
458,  the  plaintiffs  in  the  action  had  insured  the  brig  Evelina  for  a  cer- 
tain voyage,  and  afterward  re-insured  in  the  defendant's  corporatioo. 
Daring  the  voyage  insured,  the  vessel  sustained  damage  by  perils  insured 
against,  and  the  owners  claimed  of  the  insurers,  the  plaintiffs,  a  total  loss 
which  they  refused  to  pay ;  and  an  action  being  brought,  it  was  dedded 
that  there  waa  a  liability  for  a  partial  loss  only.  The  plaintiffs  then 
claimed  of  their  re-insurers,  the  defendants,  the  amount  they  were  obliged 
to  pay  to  the  owners  by  reason  of  the  judgment,  and  also  the  costs  and 
counsel  fees  incurred  in  defending  the  suit.  The  defendants,  the  re- 
insurers, paid  the  judgment,  but  refused  to  pay  the  counsel  fees  and  tha 
expenses  of  the  suit ;  the  court  held  that  they  were  liable  and  gave 
judgment  for  the  plaintiffs.  Mr.  Justice  Stort  examined  the  case  with 
his  accustomed  learning  and  affluence  of  argument,  and  in  his  opinion, 
said :  ^*  This  is  a  onse  of  re-assurance,  and  nothing  is  dearer  upon  prin* 
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ciple  and  aathoritj  than  that,  in  such  a  case,  the  re-aiisaren  are  entitled 
to  make  the  same  defense,  and  to  take  the  same  objections,  which  might 
be  asserted  by  the  original  insurers,  in  a  soit  apon  the  first  policy.  The 
consequence  would  seem  to  be,  that,  as  no  voluntary  payment  by  the 
original  insurers  would  be  binding  or  obligatory  upon  the  re-assurers, 
they  are  compellable  to  resist  the  payment ;  and  to  require  the  proper 
proofs  of  loss  from  the  assured  in  a  regular  suit  against  them,  so  as  to 
protect  themselves  by  a  bonajideindgnxent  to  the  amount  of  the  recovery 
against  them,  under  their  re-assurance  "  *  *  *  «  Now,  it  is  predsely 
in  this  view,  that  the  consideration  of  notice  of  the  suit  becomes  most 
important,  even  if  it  be  not  (as  I  am  not  prepared  to  say  that  it  is)  in- 
dispensable. If  notice  of  a  suit  threatened,  or  pending  upon  the  ori^al 
policy,  be  given  to  the  re-assurers,  they  have  a  fair  opportunity  to  exer- 
cise an  election,  whether  to  contest  or  admit  the  daim.  It  is  their  duty 
to  act  upon  such  notice,  when  given,  within  a  reasonable  time*  If  they 
do  not  disapprove  of  the  contestation  of  the  suit,  or  authorize  the  party 
re-assured  to  compromise  or  settle  it,  they  must  be  deemed  to  require  that 
it  should  be  carried  on,  and  then,  by  just  implication,  they  are  held  to 
indemnify  the  party  re-assured  against  the  costs  and  expenses  necessarily 
and  reasonably  incurred  in  defending  the  suit.  If  they  decline  to  inter* 
fere  at  all,  or  are  silent,  they  have  no  right  afterward  to  insist  that  the 
costs  and  expenses  of  the  suit  ought  not  to  be  borne  by  them,  as  they 
are  exclusively,  under  such  circumstances,  incurred  for  the  benefit  of  the 
re-assurers,  and  are  indispensable  for  the  protection  of  the  party  re- 
assured." 

In  ffasHe  v.  DeP^^MUr^  3  Cai.  190,  it  was  decided  that  the  re- 
assurer  was  liable  to  the  assurer  for  all  costs,  Inmafide  expenses,  etc, 
incurred  in  defending  the  suit^  by  the  original  underwriter,  especially 
when,  with  notice  of  its  going  on,  he  stood  by,  and  did  not  offer  to  settle ; 
for  as  the  re-assurer  was  entitled  to  every  defense  against  the  insurer 
which  he  might  urge  against  the  primitive  assured,  it  became  necessary 
for  the  original  underwriter  to  show  he  had  been  obliged  to  pay  on  a 
just  daim  against  him,  and  he  would  be  entitled  to  interest  on  iJl  he  had 
expended  and  paid. 

Now,  it  seems  to  me  that  these  cases  are  not  only  satisfactory,  but  that 
they  ate  condusive  of  the  question  here  involved.  If  a  hona  fidB  judg- 
ment is  rendered  against  the  original  insurer,  and  he  has  contested  the 
matter  in  good  faith  for  the  protection  of  the  re-insurer,  and  the  lat- 
ter is  bound  to  pay  the  costs  and  expenses  incurred  for  his  benefit^  why 
is  he  not  equally  bound  by  the  judgment  ?  It  would  be  a  singular  posi- 
tion to  take,  to  say  that  the  re-insurer  was  bound  by  the  inddent  and 
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not  by  the  principal.  The  contest  is  carried  on  by  his  consent  or  acqoi- 
escence,  and  for  his  benefit  and  protection,  and  if  good  faith  is  observed, 
«an  there  be  any  reason  why  the  identical  question  should  be  litigated 
twice  ? 

The  re-assurer  and  the  re-insurer  stand  in  the  precise  relation  of  all  other 
parties,  where  there  is  a  liability  over,  and  the  result  of  one  U  ligation 
binds  or  concludes  both.  There  is  but  one  matter  in  issue  which  is  alike 
common  to  both,  and  that  is,  whether  a  loss  has  occurred,  and  a  debt  has 
•accrued  to  the  original  insured. 

The  defense  is  the  same,  whether  made  by  the  primitive  insurer  or  the 
re-insurer. 

If  the  insurer  fails  in  his  defense,  he  has  his  recourse  over  against  the 
fe-insurer.  The  re-insurer  is  bound  to  protect  the  original.insurer  to  the 
•extent  of  his  policy.  Both  then  are  equally  alike  interested  in  the  deter- 
mination of  the  suit.  The  re-insurer  then  comes  precisely  within  the 
rule  heretofore  laid  down,  that  where  one  is  bound  to  protect  another 
from  a  liability,  he  is  bound  by  the  result  of  a  litigation  to  which  such 
other  is  a  party,  provided  he  had  notice  of  the  litigation,  and  an  oppor- 
tunity to  manage  and  control  it. 

There  was  evidence  tending  to  show  that  the  defendant  had  notice  of 
the  suit  brought  by  Henning  &  Pearce,  as  surviving  partners  of  Henning 
•is  Woodruff,  and  there  was  an  allegation  in  the  petition,  which  was 
stricken  out,  that  they  were  privy  to  that  suit,  and  assisted  in  its  onan- 
agement  The  court  further  excluded  the  testimony  of  Mr.  Bodley,  to 
«how  that  defendants  had  due  notice,  and  then  ruled  out  the  judgment. 

In  all  this,  we  think,  there  was  manifest  error,  and  the  judgment 
should  be  reversed  and  the  cause  remanded.  Judges  Napton  and 
Shkbwood  concur.    Judges  Yobiks  and  Hough  absent. 

JudgmnU  revened» 


Matthbwb  v.  SmncsB. 

(62  Ho.  82a)  ' 

NoHmal  haiik  —  takv^  teemity  an  real  ettaU  by,  vUra  vjrw. 

4  mtknifll  iMUik  has  no  power  to  takea  deed  of  trust  ormorlg^ie  on  xeil  estate  to 
a oootompoiaiieous  loan,  ani  a  sale  under  looh  deed  or  morlgsge  to  satisfy  the 
will  he  enjoined. 
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ILL  for  an  injanction  to  reBtrain  the  sale  of  real  eatate.     The  opiBi 
ion  states  the  case. 


BritUm  A.  BiU^  for  plamtifEs  in  error. 
Noble  4*  Orriekj  for  defendant  in  enor. 

Waonbb,  J.  The  error  complained  of  in  this  case  is  the  action  of  the 
court  in  rendering  a  perpetual  injunction  restraining  the  trustees  from 
selling  the  plaintiff's  property.  From  the  record  it  appears  that  the  plain- 
tiff executed  her  note  payable  ty>  Sterling  Price  &  Co.  for  $15,000,  due 
two  years  after  date,  and  to  secure  payment  of  the  note  she  made  a  deed 
of  trust,  bearing  even  date  with  the  same,  on  certain  real  estate  belonging 
to  her.  The  note  and  deed  of  trust  were  delivered  to  Sterling  Price  &  Co., 
who  afterward  transferred  them  to  the  Union  National  Bank  of  St  Louis, 
a  banking  institution  organized  under  the  act  of  Congress,  to  secure  a 
loan  for  $15,000,  advanced  to  Price  &  Co.  by  the  bank.  Price  &  Go^ 
having  failed  to  pay  the  money  advanced  on  the  note,  and  secured  by 
the  deed  of  trust,  the  trustee,  at  the  request  of  the  bank,  advertised  the 
property  for  sale,  and  the  plaintiff  filed  her  petition  to  enjoin  the  trustee 
and  the  bank  from  proceeding  with  the  sale.  Whether  the  deed  of  trust 
in  the  hands  of  the  bank  amounted  to  a  valid  security,  which  could  be 
enforped  in  payment  of  the  money  advanced,  depends  upon  the  construc- 
tion of  the  act  of  Congress  providing  for  the  formation  of  national  bank- 
ing associations.  B.  S.  (U.  S.),  p.  998.  By  section  5186  of  the  Revised 
Statutes,  authority  is  given  to  the  banking  associations  **  to  exercise  by  its 
hoard  of  directors,  or  duly  authorized  officers  or  agents,  subject  to  law,  all 
such  inddental  powers  as  shall  be  necessary  to  carry  on  the  business  of 
banking,  by  discounting  and  negotiating  promissory  notes,  drafts,  bills  of 
exchange  and  other  evidences  of  debt ;  by  receiving  deposits ;  by  buying  and 
selling  exchange,  coin  and  bullion,  by  loaning  money  on  personal  security," 
etc.  By  section  5187  it  is  provided  that :  "  A  national  banking  associa- 
tion may  purchase,  hold  and  convey  real  estate  for  the  following  purposes, 
and  for  no  other :  First,  such  as  shall  be  necessary  for  its  immediate 
accommodation  in  the  transaction  of  its  business.  Second,  such  as  shall 
be  mortgaged  to  it  in  good  faith  by  way  of  security  for  debts  previously 
contracted.  Third,  such  as  shall  be  conveyed  to  it  in  satisfaction  <rf 
debts  previously  contracted  in  the  course  of  its  dealings.  Fourth,  such 
as  it  shall  purchase  at  sales  under  judgments,  decrees  or  mortgages  held 
by  the  association,  or  shall  purchase  to  secure  debts  due  to  it" 

The  act,  as  will  be  thus  seen,  gives  the  association  power  to  loan  money 
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on  personal  secoritj,  and  to  purchase,  hold  and  convey  real  estate  in  oer* 
tain  speciiied  cases. 

The  general  principles  defining  the  extent  and  mode  of  exercise  of  cor* 
porate.  powers  are  well  settled  and  have  often  been  passed  upon  by  thit 
"wnrt.  Corporations  have  only  such  powers  as  are  specially  given  by 
cneir  charters,  or  are  necessary  to  carry  into  effect  some  specified  power. 
Si.  Louis  V.  Xuu^  9  Mo.  507 ;  JSfoir  v.  Perpetual  Lu.  Ch.,  10  id. 
559 ;  Ruggles  v.  GoUierj  48  id.  358.  They  most  act  strictly  within 
the  scope  of  the  powers  conferred  on  them  by  the  act  calling  them  into 
being ;  and  where  a  grant  of  power  from  the  legislatore  is  relied  on,  the 
mode  prescribed  in  that  grant  for  doing  any  particular  thing  must  be 
pursued  according  to  the  law  creating  them.  Bim,  ^  St,  Joe  R.  R.  Oo* 
V.  Marten  Co.y  36  Mo.  294.  The  distinction  between  natural  persona 
and  corporations  is,  that  while  the  former  may  make  any  contract  not 
prohibited  by  law  or  against  public  policy,  the  latter  can  exercise  no 
powers  not  expressly  conferred  on  them  by  their  charters.  Bank  of 
LoutiviUe  v.  Toung,  37  Mo.  398.  In  Oreat  Battem  RaHwag  v.  Turner^  L, 
R.,8  Ch.  App.  152,  Lord  Chancellor  Selbornb  gave  a  brief  and  compre- 
hensive statement  of  the  law  applicable  to  questions  of  corporate  powers. 
He  said :  ^  The  company  is  a  mere  abstraction  of  law.  All  that  it  does, 
all  that  the  law  imputes  to  it  as  its  act,  must  be  that  which  can  be  legally 
done  within  the  powers  vested  in  it  by  law.  Consequently  an  act  which 
is  uUra  vireSy  and  unauthorised,  is  not  an  act  of  the  company,  in  such  a 
sense,  as  that  the  consent  of  the  company  to  that  act  can  be  pleaded.'* 
As  this  case  depends  upon  the  interpretation  of  a  national  statute  we 
may  refer  to  some  of  the  cases  in  the  United  States  Supreme  Court  to 
see  what  view  that  tribunal  has  taken  of  the  law  construing  the  powers 
of  corporations. 

In  The  Bank  of  the  H  &  v.  Dandndge,  12  Wheat.  64,  the  rule  is 
stated  to  be,  that,  "  whatever  may  be  the  implied  powers  of  aggregate 
corporations  by  the  common  law,  and  the  modes  by  which  these  powers 
ate  to  be  carried  into  operation,  corporations  created  by  statute  must 
depend,  both  for  their  powers  and  the  mode  of  exercising  them,  upon  the 
oonstruction  of  the  statute  itself." 

In  Beady.  Prooidence  Lie.  Ob.,  2  Cranch,  127,  Chief  Justice  Mabshall 
defines  the  powers  and  limitations  of  statutory  corporations  with  great  deaTi 
ness,  as  follows :  ^  Without  ascribing  to  this  body,  which  in  its  corporate 
capacity  is  the  mere  creature  of  the  act  to  which  it  owes  its  existence,  all 
the  qualities  and  disabilities  annexed  by  the  common  law  to  ancient 
institutions  of  this  sort,  it  may  be  correctly  said  to  be  precisely  what  the 
hioorporating  act  has  made  it :  to  derive  all  its  powers  from  that  act  and 
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4o  be  capable  of  exerting  its  faculties  only  in  the  manner  the  act  author- 
ises." Judge  Strong,  now  of  the  Supreme  Court  of  the  United  States,  in 
•delivering  the  opinion  of  the  Pennsjlvania  court,  in  a  case  where  the 
national  banking  law  was  directly  brought  in  question,  said  :  *'  The  bank 
IS  a  creature  of  the  act,  dependent  on  it  for  all  its  powers,  and  controlled 
by  all  the  restrictions  which  the  act  imposes.'*  Venango  Nat.  Bank  ▼. 
TayloTy  56  Penn.  St  15. 

In  all  the  cases  where  questions  have  been  raised  respecting  the  pow- 
•ers  and  liabilities  of  national  banks,  it  has  been  inyariably  held  that  the 
banks  have  only  the  powers  conferred  upon  them  in  the  act  providing 
for  their  formation.  That  from  that  act  they  derive  their  sole  authority, 
and  that  they  must  be  strictly  governed  by  it  and  kept  within  the  line  of 
its  limitations.  In  Wiley  v.  The  First  Nat.  EL  of  BraUehorOy  47  V t.  546 ; 
S.C.,  19  Am.  Rep.  122,  it  was  decided,  that  the  taking  of  special  deposits, 
to  keep  merely  for  the  accommodation  of  the  depositor,  was  not  within 
•the  authorized  business  of  the  banks  oiganized  under  the  act  of  Congress, 
and  that  the  cashiers  of  such  banks  had  no  power  to  bind  them  on  any 
•express  contract  accompanying,  or  on  any  implied  contract  arising  out 
•of,  such  taking.  So,  in  a  recent  case  in  Maryland  (  WecJder  v.  77ie  Fini 
Nat.  Ek.  of  Hagentaumy  42  Md.  581 ;  S.  C,  20  Am.  Rep.  95)  it  was  held 
that  in  the  act  authorising  the  incorporation  of  national  banking  associa- 
tions, the  kind  of  banking  was  limited  and  defined,  and  as  the  act  con- 
tained no  grant  of  power  to  engage  in  bond-brokerage,  it  was,  therefore, 
prohibited  to  the  banks,  and  that  it  was  not  necessary  to  the  purpose  of 
their  existence,  or  in  any  sense  incidental  to  the  business  of  banking. 
It  was,  accordingly,  decided  in  an  action  of  deceit  against  a  national  bank, 
seeking  to  recover  damages  for  the  alleged  fraudulent  representations  of 
its  tellers  made  in  the  sale  to  the  plaintiff  of  certain  railroad  bonds,  that 
the  business  of  selling  bonds  on  commission  was  not  within  the  scope  of 
the  powers  of  national  banking  associations,  and  that  the  bank  could  not 
under  any  circumstances  carry  it  on,  and  being  thus  beyond  its  corporate 
powers,  the  defense  of  uUra  vires  was  open  to  it,  and  that  it  was  not  re* 
•sponsible  for  any  false  representations  made  by  its  teller  by  which  the 
plaintiff  might  have  been  damaged. 

The'  very  question  which  comes  up  for  adjudication  in  this  case  was 
presented  and  passed  upon  in  Fowler  v.  Scuify,  72  Penn.  St  456;  S.  C, 
18  Am.  Rep.  699.  In  that  case  Fowler,  without  any  previous  indebted- 
ness,  gave  to  the  First  National  Bank  of  Pittsburgh  a  mortgage  to  secure 
the  bank  for  notes,  etc.,  thereafter  to  be  discounted  for  him.  Upon  a 
proceeding  for  foreclosure  the  court  decided  that  lending  money  by  a 
national  bank  on  mortgage  on  real-estate  security  was  uitra  vires  and 
forbidden  and  the  mortgage  was  declared  to  be  void. 
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National  banks  possess  just  such  powers  as  the  act  incorporating  thenii 
gives  to  them  —  no  more.  They  are  the  creatures  of  the  act,  and  con- 
trolled bj  all  its  restrictions  and  limitations.  Express  power  is  given  to^ 
them  to  ^  carry  on  the  business  of  banking  by  discounting  and  negotiat- 
ing promissory  notes,  drafts,  bills  of  exchange  and  other  eyidenoes  of 
debt ;  by  buying  and  selling  exchange,  coin  and  bullion ;  by  loaning- 
money  on  personal  security  ;  by  obtaining,  issuing  and  circulating  notes- 
according  to  the  provisions  of  the  act"  Banks  are  formed  and  organized 
for  commercial  purposes,  and  not  to  deal  in  real  estate.  Their  business- 
is  to  discount  and  negotiate  promissory  notes,  drafts,  bOls  of  exchange 
and  other  evidences  of  debt,  the  buying  and  selling  of  bills,  bullion,  and 
lending  of  money  on  personal  security.  To  permit  them  to  loan  their 
money  on  real-estate  security  would  be  destructive  of  their  efficiency 
and  defeat  the  object  had  in  view  in  their  creation.  Instead  of  being 
agents  for  purposes  of  trade,  dealing  in  commercial  paper,  discounting^ 
notes  and  furnishing  the  necessary  &icilities  for  loans,  they  would  have- 
their  capital  locked  up  in  landed  property,  and  thus  be  powerless  to- 
"tarry  on  the  business  which  induced  their  organization.  These  specula- 
tions in  real  estate  are  also  hazardous,  and  have  no  legitimate  connection' 
with  the  business  of  banking ;  they  require  the  employment  of  outside 
parties  to  look  after  the  land  and  examine  titles  and  are  apt  to  embark  the^ 
bank  into  enterprises  which  sooner  or  later  wUl  end  in  insolvency.  Con- 
gress doubtless  had  these  considerations  in  view  when  it  provided  that  the- 
money  should  be  loaned  on  personal  security.  When  the  mode  of  per- 
sonal security  was  declared  and  pointed  out,  that  excluded  all  others,  for 
ihe  maxim  expressio  unius  est  exehuio  aiterku  must  prevail  in  this  case. 

But  the  intention  does  not  rest  merely  on  the  provision  requiring  per- 
sonal security  on  loans.  Section  5187  specifies  for  what  purposes- 
national  banking  associations  may  purchase,  hold  and  convey  real  estate,, 
and  forbids  their  dealing  in  that  kind  of  property  for  any  other  purposes. 
They  may  purchase  and  hold  so  much  real  estate  as  may  be  necessary 
for  their  immediate  accommodation  in  the  transaction  of  their  business  r 
such  as  may  be  mortgaged  to  them  in  good  faith  by  way  of  security  for 
debts  previously  contracted ;  such  as  shall  be  conveyed  to  them  in  satis- 
faction of  debts  previously  contracted  in  the  course  of  their  dealings,  and 
such  as  they  shall  purchase  at  sale  under  judgments,  decrees  or  mortgages 
held  by  them,  or  shall  purchase  to  secure  debts  already  due.  These  are 
the  specified  instances,  and  the  only  instances,  in  which  it  is  permissible 
for  national  banking  associations  to  purchase  or  hold  real  property.  Aside- 
from  the  real  estate  necessary  for  the  transaction  of  their  business,  they 
can  only  acquire  that  description  of  property  to  enable  them  to  secure- 
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ihemselTeB  for  debts  previously  oontracted.  But  in  no  case  can  they  loan 
money  on  the  faith  of  real-estate  secnrity  where  the  debtor  was  not  pre- 
▼ioosly  indebted  to  them.    If  they  do  the  security  taken  is  ultra  virei 
■and  void,  and  may  be  pleaded  by  the  party  as  a  defense  against  its  en 
foroement. 

The  case  at  bar  shows  that  there  were  no  previous  dealings  jetweeo 
the  plaintiff  and  the  bank ;  the  bank  loaned  the  money  and  took  the 
deed  of  tmst  as  security.  This  it  had  no  power  to  do,  and  the  judgment 
•of  the  court  below  will  be  affirmed. 

Ail  the  judges  concur,  except  Judge  Vobibs,  who  is  absent. 

judgment  affirmed. 


FiBST  National  Bank  of  Trenton  ▼.  Gat,  appellant 

(63  Ho.  88.) 

Negotiable  instrument  —  condition  to  pay  aUomeife  feee  in  promisMory  note.    Bat' 
ijication.    Agency  —  execution  of  inatrument  by  agent, 

Instmmeiit  in  the  form  of  an  ordinary  promissory  note  contained  also  a  promise  "  to 
pay  an  additional  sum  of  ten  per  oent  aa  attorney's  fee  "  if  the  note  was  not  paid  at 
matority  and  was  placed  in  the  hands  of  an  attorney  for  collection.  Held,  (1)  not  a 
promissory  note,  and  (2)  that  authority  to  an  agent  to  make  promissory  notes  in  the 
name  of  his  principal  did  not  authorize  the  execution  of  such  an  instrument* 

U  a  man's  name  be  sigued  to  a  contract  without  his  authority,  he  may  render  himself 
liable  on  the  contract  by  ratifying  it,  without  a  new  oonsideratien. 

An  agent  having  authority  may  render  his  principal  liable  on  an  instrument  not  nndet 
seal,  by  signing  his  principal's  name  only,  without  any  indication  of  agency. 

A  CTION  on  instrument  in  this  form : 

'<  $650.00  Trenton,  Mo.,  May  13,  1874. 

''  Ninety  days  after  date  we  promise  to  pay  to  the  order  of  Robert  L. 
Gillilan,  six  hundred  and  fifty  dollars,  for  value  received,  with  interest 
after  maturity,  at  the  rate  of  ten  per  cent  per  annum,  at  the  First  Na- 
tional Bank  of  Trenton,  Mo. ;  and  if  not  paid  at  maturity,  and  the  sama 
IB  placed  in  the  hands  of  an  attorney  for  collection,  we  agree  and  prom 
ise  to  pay  an  additional  sum  of  ten  per  cent  as  attorney's  fee. 

"  Nathan  Gillilan. 

"  Samuel  Gat." 

*  That  saeh  a  note  was  not  a  negotiable  promlnory  note  was  also  reoentiy  held  \ff 
the  Supreme  Gout  of  PennsylTania  in  IToodt  ▼.  North,  aeite,  81S,  note ;  but  •••( 
Chmr  ▼.  LotttooOto  BanMng  Go.,  ante,  200,  and  Seaton  ▼.  SeovtUe^  SU,  nols. 
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On  the  abore  instmment  there  was  this  indorsement :  ^  For  valne  re- 
ceived, I  assign  the  within  note  to  First  National  Bank  of  Trenton,  Mo.| 
and  waive  protest,  notice  of  protest,  and  demand  of  payment 

<'  Robert  L.  Oillilan." 

The  petition  alleged,  among  other  things,  that  in  consequence  of  the 
non-payment  of  the  instmment  at  maturity,  it  was  placed  in  the  hands 
of  an  attorney  for  collection,  and  asked  judgment  not  only  for  the  prin- 
cipal sum  with  interest,  but  also  asked  for  four  per  cent  damages  for 
non-payment,  as  well  as  ten  per  cent  damages  as  an  attorney's  fee. 

In  addition  to  other  matters,  the  defendant,  Nathan  Gillilan,  put  in  a 
plea  of  non  wt  factum.  A  trial  was  had,  resulting  in  a  verdict  for  plain- 
tiff and  judgment  accordingly. 

These  instructions,  against  the  objection  of  the  defendant,  were  given 
on  behalf  of  the  plaintiff : 

1.  "  If  the  jury  believe,  from  the  evidence,  that  the  defendant  Nathan 
Gillilan  authorized  or  directed  Robert  OillUan  to  get  money  from  plain- 
tiff, and  to  sign  or  use  his  name  on  a  note,  or  notes,  therefor,  and  that 
said  Robert  did,  in  pursuance  of  such  -authority,  borrow  of  plaintiff 
$624.80,  and,  to  secure  the  payment  of  the  same,  did  make  the  instru- 
ment sued  on,  signing  said  Nathan's  name  thereto  as  a  maker  of  said 
instrument,  they  must  find  for  plaintiff  against  all  the  defendants  for 
that  sum." 

2.  ^  If  the  jury  believe,  from  the  evidence,  that  defendant  Nathan  Oil« 
lilan  authorised  or  directed  Robert  L.  Gillilan  to  get  money  from  plain« 
tiff,  and  to  sign  or  use  his  name  therefor,  and  that  said  Robert  did,  in 
pursuance  of  such  authority,  borrow  of  plaintiff  $624.80,  and,  to  secure 
the  payment  of  the  same,  did  make  the  instrument  sued  on,  signing  said 
Nathan's  name  thereto  as  a'  maker  of  said  instrument,  and  that  said  in- 
strument was  within  the  scope  and  meaning  of  his  authority  to  use  said 
Nathan's  name,  then  they  must  find  for  plaintiff  against  all  the  defend 
ants  for  said  sum,  and  ten  per  cent  thereon  as  attorneys'  fees." 

ShankUny  Low  ^  MeDaugal,  for  appellants. 

Daniel  Afetccdf^  for  respondent. 

Sherwood,  J.  [After  stating  the  facts  as  above.]  For  the  reason  that 
the  instrument  in  suit  is  not  precise  as  to  the  amount  to  be  paid,  we  do 
not  regard  it  as  a  promissory  note.  And  no  little  stringency  is  exhibited 
by  the  cases  in  respect  to  this  point.  It  is  said  that  "  the  sum  must  be 
stated  definitely,  and  must  not  be  connected  with  any  indefinite  or  un- 
certain sum,"  and  that  the  rule  id  certum  etty  etc,  is  not  allowed  to  supply 
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anj  lack  in  this  particular.  Thus,  where  the  promise  was  to  pay  a  cer- 
tain snm  and  "  all  fines  according  to  rtde,"  it  was  held  that  the  words 
just  quoted  could  not  be  rejected  as  surplusage,  and  that,  consequently^ 
the  paper  declared  on  was  not  a  promissory  note.  Affrejf  y.  FecumrideSf 
4  Mees.  SbW.  168.  Numerous  other  instances  of  like  tonor  and  effect 
can  be  found  in  the  books.  Smith  V.  SightinffoU^  2  Stark.  881 ;  BoU 
Urn  ▼.  Duffdah,  4  B.  &  Ad.  619 ;  Smith's  Merc.  Law,  253 ;  Olarh$  ▼. 
Pereivalj  2  B.  d;  Ad.  660 ;  1  Parsons  on  Notes  and  BUls,  87 ;  Bead  ▼. 
McNiO^j  12  Rich.  Law,  445. 

Here,  a  portion  of  the  amount  promised  to  be  paid,  to  wit :  the  attor* 
neys'  fees,  depends  upon  the  contingency,  whether  another  portion,  sped* 
fied  by  the  same  paper,  is  paid  on  maturity.  There  are,  however,  ao« 
thorities  which  hold  to  a  different  view  from  the  one  here  enunciated 
(Stoneman  ▼.  i^&y  85  Ind.  108 ;  S.  C,  9  Am.  Rep.  687 ;  NUkencn  ▼.  Shtl' 
dan,  BS  HI.  878  ;  Sperry  v.  Horr^  82  Iowa,  184),  but  we  regard  them  as 
seriously  endangering  elementary  principles  and  definitions.  If,  then^ 
our  position  be  correct^  that  the  instrument  referred  to  is  not  a  promis- 
sory noto,  the  first  instruction  ^ven  at  plaintiff's  instance  is  clearly  faulty, 
in  assuming  that  if  Robert  Oillilan  was  authorixed  by  Nathan  Gillilan 
to  sign  his  name  to  a  note  or  notes,  in  order  to  borrow  money,  therefore 
this  authority  would  comprehend  and  authorize  the  execution  of  such  an  in- 
strument as  the  one  declared  on.  If  the  father,  when  stating  ^'  that  when- 
ever his  son  wanted  accommodation  at  the  bank,  he  was  authorized  to 
use  or  sign  his  name,"  did  not  by  such  language  intend  to  confer  author* 
ity  for  signing  his  name  to  a  note  or  notes  as  security,  it  is  Impossible  to 
give  any  meaning  or  force  to  his  utterances.  He  must  have  meant  to 
confer  such  authority  if  he  meant  any  thing.  And  it  will  not  be  assumed 
that  this  language  of  the  father  was  a  mere  idle  declaration.  The  law, 
therefore,  will  give  effect  to  such  evident  intention,  in  the  usual  and 
ordinary  manner  in  which  such  intention  is  commonly  effectuated.  The 
authorities  abound  in  favor  of  this  view.  Story  on  Agency,  §§  57,  58, 
59,  60,  84,  85,  102,  108 ;  Ekin9  v.  Maekli$hj  Ambler,  184. 

But  while  we  may  freely  concede  that  all  means  necessary  and  proper 
for  the  accomplishment  of  the  end  were  intended,  yet  this  concession 
cannot  be  permitted  to  embrace  the  extraordinary  means  and  measures 
resorted  to  by  the  son,  in  the  present  instance.  These  considerations 
conspicuously  show  the  exceeding  impropriety  of  giving  the  instruction 
above  mentioned.  The  second  instruction  was  equally  erroneous  as  the 
first.  The  evidence  of  the  plaintiff's  own  vritnesses,  the  officers  of  the 
bank,  shows  that  the  father,  in  proffering  the  use  of  his  name,  for  the 
accommodation  of  the  son,  distinctly  stated  "  that  he  and  Robert  were 
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both  good  $  that  he  did  not  wiah  to  go  out  of  the  family  for  seonrity,  that 
there  was  no  necessity  for  doing  so."  This  language  is  sosoeptible  of  bat 
one  construction.  It  plainly  indicates  that  whUe  the  father  was  willing 
to  become  the  surety  of  his  son,  he  at  the  same  time  desired  to  restrict 
that  suretyship  to  the  members  of  his  family.  And  he  had  the  undoubted 
rigb^  to  so  restrict  his  liability.  And,  as  a  necessary  sequence  therefrom, 
tne  son  had  no  power  to  disregard  these  restrictions  which  were  imposed 
on  him. 

These  remarks  are  but  the  application  of  a  yery  familiar  doctrine  re- 
specting agents  who  possess  only  special  and  limited  powers.  Thus,  an 
agent  authorized  to  draw  and  indorse  bills  in  the  name  of  his  principal 
has  no  power  to  draw  or  indorse  a  bill  in  his  own  name,  or  in  the  joint  name 
of  himself  and  principal.  Stcdnbaek  y.  Read^  11  Gratt  281.  A  ruling 
similar  to  this  in  point  of  principle  was  made  in  Meehania*  B(mk  ▼• 
S^aumhirfff  88  Mo.  228.  And  it  matters  not  whether  the  addition  of 
the  name  of  Samuel  Gay  to  the  note,  prior  to  its  deliyery,  aifected  the 
rights  or  interests  of  Nathan  Gillflan  injuriously  or  otherwise.  He  has 
the  right  to  say,  when  ascertaining  that  his  instructions  hare  not  been 
followed :  '<  I  never  gave  assent  to  this  contract" 

The  instruction  referred  to  was  erroneous,  ther^ore,  as  already  stated, 
because  there  was  not  a  particle  of  evidence  tending  to  ^ow  that  Nathan 
Oillilan  was  willing,  at  the  outset,  to  assume  with  Samuel  Gay,  or  indeed 
any  one  else,  outside  of  his  famOy,  a  joint  liability  in  the  execution  of 
any  paper  whatever,  much  less  the  instrument  in  suit.  There  are  other 
errors  in  this  instruction  but  we  need  not  point  them  out,  as  they  have 
been  already  passed  upon  in  our  remarks  upon  the  first  one  given.  And 
the  errors  we  have  pointed  out  were  not  aided  or  cured  by  the  harmless 
platitude  which  the  court  of  its  own  motion  gave,  ''  That,  unless  the  jury 
find,  from  the  evidence  in  the  case,  that  Nathan  Gillilan  authorized  Rob- 
ert L.  Gillilan  to  sign  his  (Nathan  Gillilan's)  name  to  the  instrument  in 
suit,  the  jury  must  find  for  the  said  Nathan  Gillilan."  But  although  it 
may  be  true  that  Nathan  Gillilan  did  not  give  authority  to  sign  his  name 
to  the  instrument  on  which  the  claim  of  the  plaintiff  is  based,  yet  it  was 
doubtless  in  his  power,  upon  full  knowledge  of  what  had  been  donCf  to 
give  it  the  sanction  of  his  approbation. 

There  have  been  many  refinements  adopted  about  this  doctrine  of  rat* 
ification ;  refinements  which  savor  more  of  subtlety  than  of  sound  judg- 
ment "With  some  exceptions,  not  necessary  to  be. adverted  to  here,  the 
general  proposition  is,  however,  undoubtedly  correct,  that  Ae  who  may  cm- 
iharixe  in  the  heginniny,  may  ratify  in  the  end.  This  is  a  oommon-^sense 
view  of  the  matter,  easily  understood,  constantly  acted  and  relied  01I9  is 
Vol.  XXI 56 


434  MISSOURI, 


First  National  Bank  of  Trenton  ▼•  Gay. 


the  ordinary  occurrences  of  daily  life,  and  should  not  be  frittered  away 
by  sabtleties  without  soundness,  and  distinctions  without  difference.  And 
there  is,  therefore,  no  force  in  the  point  urged  on  our  attention,  that  there 
would  have  to  be  a  new  consideration  in  order  to  attachyaliditytoacon* 
firmatory  act.  No  independent  consideration  is  required  in  the  case  of  an 
accommodation  indorser,  surety,  etc.,  in  the  first  instance,  and  it  is  difficult 
to  see  why  any  thing  more  should  be  required  on  subsequent  sanction  than 
on  original  assent  Commercial  Bomk  ▼.  Warren,  15  N.  Y.  577,  and 
cases  cited. 

The  Supreme  Court  of  Pennsylvania  (McBugh  v.  Cbtm^,  67  Penn. 
St.  391 ;  S.  C,  5  Am.  Rep.  445,  and  cases  cited)  has,  it  seems,  uniformly 
held  that  there  could  be  no  ratification  without  a  new  consideration,  where 
the  original  act  was  mala  Jide.  But  this  court,  in  the  case  of  Dcw^e 
ExWe  V.  Spume^e  ExW,  29  Mo.  886,  where  the  point,  indeed,  was  not 
expressly  raised,  but  where  there  was  no  proof  of  a  new  consideration, 
held  that  ratification  might  occur,  even  where  the  ratifier's  name  had 
been  forged.  There  is,  however,  no  proof  of  bad  faith  in  this  case ;  so 
that  the  Pennsylvania  decisions  to  which  we  have  been  cited,  even  if  re- 
garded as  sound,  would  be  inapplicable  here. 

As  to  the  case  ol^  Green  v.  Shepherd,  5  Allen,  589,  to  which  our  at- 
tention is  also  called,  it  only  decides  that,  if  a  note  be  signed  by  one  as 
prindpal,  after  delivery  and  acceptance,  without  new  consideration,  there 
could  be  no  recovery  against  the  party  so  signing.  The  case  of  Cfoodr. 
Jones,  9  Mo.  866,  has  no  greater  relevancy  to  the  case  at  bar  than 
the  one  from  Massachusetts,  for,  in  the  present  case,  if  the  act  of  the  son 
was  ratified,  the  ratification  would  not  be  a  collateral  undertaking,  as  in 
the  two  cases  just  cited,  but  would  evidently  have  relation  to  the  date  of 
the  act  ratified,  take  effect  from  that  period,  and  be  regarded  as  part  and 
parcel  of  the  original  promise.  But  there  is  no  inconsiderable  doubt 
whether  the  evidence  establishes  a  ratification.  The  testimony  of  Cames, 
the  president  of  the  bank,  can  hardly  be  held  sufficient  for  that  purpose, 
especially  when  taken  in  connection  with  that  of  Nathan  Gillilan.  Games 
says,  that  on  one  occasion  Nathan  Gillilan  walked  with  him  to  the 
depot  and  stated,  *'  that  they  had  received  some  notices  of  notes  falling 
due  at  the  bank,  and  requested  me  to  tell  the  cashier  that  he  or  Robert 
L.  would  be  over  in  a  few  days  and  fix  them  up.''  But  at  that  time 
Gtililan  had  a  note  in  bank,  signed  by  himself,  for  money  which  he  had 
borrowed  and  afterward  paid.  This  note  bore  the  names  also  of  Rob- 
ert L.  and  George  GillUan ;  and  Nathan  Gillilan  may  have  referred  to 
that.  Besides,  he  testifies  that  he  never  received  any  notice  from  the 
bank  of  the  existence  of  any  note  except  his  own,  and  did  lot  know  of 
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any  other  note  in  bank  but  his  own  (until  after  Bobert  L.'s  arrest) ;  that 
he  remembered  the  conversation  with  Games  well,  and  that  conversation 
was  as  follows :  "  I  told  him  I  owed  a  note  in  bank,  had  received  notice 
of  the  maturity  thereof,  and  requested  him  to  tell  the  cashier  I  would  be 
over  in  a  few  days  and  pay  it,  which  I  did." 

Under  these  drcumstanoes  we  should  feel  somewhat  disinclined  to  hold 
that  the  rule  as  to  full  knowledge  on  the  part  of  the  ratifier  had  met 
with  compliance  in  the  case  before  us.  German  Bank  v.  Dunn^  62  Mo. 
79 ;  Owings  v.  HuHj  9  Pet.  607 ;  Mean  v.  Palmer,  8  N.  Y.  898 ; 
Fletcher  v.  Dyeart,  9  B.  Monr.  413.  We  make,  however,  no  express 
ruling  on  the  sufficiency  of  the  evidence  with  respect  to  ratification. 

All  of  the  instructions  asked  by  defendant  were  refused ;  and  we 
have  incidentally  commented  on  them  in  the  foregoing  remarks.  They 
were,  in  the  main,  correct. 

It  has  been  strenuously  insisted  here,  as  it  was  below,  when  the  instru- 
ment sued  on  was  offered  in  evidence,  that  the  name  of  Robert  L.  Oilli- 
Ian,  in  order  to  be  sufficient  to  bind  his  father,  should  have  appeared  on 
the  face  of  the  paper  as  agent  of  the  latter.  But  this  may  well  be 
doubted.  Mr.  Parsons  in  his  work  on  Notes  and  Bills  (Vol.  1,  pp.  91, 
92),  holds  that,  notwithstanding  there  are  grave  objections  to  an  agent 
signing  the  name  of  the  principal  without  adding  appropriate  words  show- 
ing that  he  did  act  as  agent,  yet  such  a  mode  of  execution  would  be  valid. 
And  he  cites  several  cases  in  support  of  this  view.  Thus,  in  WatHne  v. 
Ftnee,  2  Stark.  324,  Lord  Ellenbobouoh  held  such  a  signing  by  a  son 
sufficient,  where  the  son  had  done  this  in  several  instances.  A  similar 
ruling  was  made  in  Ifecd  v.  Mrving,  1  £sp.  61.  The  case  of  Wood  ▼. 
Goodridge,  6  Gush.  117,  relied  on  by  defendant's  counsel,  holds  differentlyy 
but  the  remarks  there  were  principally  applicable  to  the  formal  execution 
of  a  mortgage  by  an  attorney  in  fact.  The  language,  however,  has  a  wider 
significance ;  but  the  case  shows  that  these  utterances  were  mere  dieta^ 
totally  unnecessary  to  a  decision ;  nor  was  the  decision  placed  on  that 
ground,  but  upon  the  ground  that  the  attorney  was  not  authorized  by  the 
instrument  under  which  he  professed  to  act,  to  make  either  a  note  or  a 
mortgage.  In  addition  to  that,  four  years  after  the  above  case  was  de- 
cided, the  Supreme  Court  of  Massachusetts  expressly  held,  in  Brigham 
T.  Peten,  1  Gray,  129,  that  a  principal  might  be  found  by  permitting 
his  agent  to  use  his  name  and  signature ;  and  the  cases  in  Espinasse  and 
Starkie,  suproj  are  cited  with  approval.  See,  also,  Foregth  v.  Dag,  41  Me. 
882,  where  the  doctrine  of  6  Gush.,  wpra,  is  denied,  both  on  reason  and 
authority  ;  Story  on  Agency,  §  148 ;  Hefher  v.  Vandolah,  62  111.  483 ;  1 
Daniel  in  Neg.  Instr.,  §  299,  and  cases  cited ;  Meehamee'  Ba9ik  v.  Bank 
of  Columbia,  5  Wheat.  327 
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There  are  other  points  to  which  our  attention  has  been  called  bj  the 
ingenuity  and  research  of  ooansel,  but  we  have,  for  the  present  at  least, 
sufficiently  passed  on  all  the  salient  and  decisive  points  involved  in 
record. 

The  result  is,  that  the  judgment  must  be  reversed,  and  the  cause 
manded;  Judge  Vobibs  absent,  the  other  judges  concur. 

Judgment  revened. 


EiUJBf  plaintiff  in  error,  v.  Kansas  Gitt,  £to^  Railboad  Compant* 

(6811a  ISL) 

NmUanoB^adAmfir,    Parikt^kiuhamdamdwifi, 

A  nniisiioe  was  orcatod  nflsr  a  house  whereby  the  house  was  made  onwholeionie  sad 
the  tenant's  wife  aide.  HM^  that  although  the  tenant  had  a  right  of  action  therafot 
and  oonld  reooyer  damages  for  the  in juy  to  his  wife's  health,  yet  saeh  action  aoemad 
to  him  solely  as  ocoapier  of  the  house,  and,  therefore,  that  after  his  deatii  the  wife 
could  maintain  no  action. 

ACTION  for  damages  occasioned  by  a  nuisance.    The  opinion  states 
the  case. 


F*  M.  BUukj  with  C9uu*  L  7X<Mnnm,  lor  plaintiff  in  error.  For  in- 
juries to  the  wife,  two  causes  of  action  accrue,  one  to  the  wife,  for  per* 
sonal  injuries  and  physical  suffering  that  she  has  sustained,  and  the 
other  to  her  husband,  for  expenses  and  loss  of  services  incurred  by 
reason  of  the  injuries.  In  the  former  the  husband  is  joined  as  a  nominal 
party  only,  if  living.  Smith  v.  OUy  of  St.  Joiephj  55  Mo.  456.  On  the 
death  of  the  husband,  the  cause  of  action  in  favor  of  the  wife  survives 
to  her.  Johnson  v.  Diekem^  25  Mo.  588.  This  is  an  action  for  damages 
arising  from  injuries  to  the  health  of  plaintiff.  Vanderburgh  v.  Tmax^ 
4  Den.  464 ;  Righg  v.  HewUt,  5  Exch.  248 ;  People  v.  OorporoHm  ofAU 
hang,  11  Wend.  589.  Injuries  to  health,  occasioned  by  an  infected  at* 
mosphere  or  otherwise,  are  placed  in  the  same  category  with  injuries  to 
Uie  body  or  limbs,  and  are  equally  actionable.  8  Chit  Bl.  Com.,  maig^» 
pp.  119, 128. 

This  being  an  action  for  injuries  to  the  person,  and  not  to  the  property, 
it  is  unnecessary  to  determine  whether  they  belong  to  the  class  of  publie 
or  private  nuisances,  as  defined  by  the  common  law.  When  the  result 
of  the  nuisance  is  special  damage,  such  as  injury  to  the  health,  the  party 
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suffering  the  injury  haa  an  action  for  damagesy  whether  the  nuisanoe  be 
such  as  IB  termed  pablic  or  private.     Siary  v.  Siaanmond^  4  Ohio,  876 ; 
WeUan  v.  Martin,  7  Mo.  807 ;  Laming  ▼.  Smiih,  4  Wend.  9 ;  SmUk  t. 
Meamaihgj  11  Mo.  517 ;  Bag  t.  &&rt,  1  Duy.  (Ey.)  254. 

The  second  and  third  instractions  given  for  the  defendant  seem  to  have 
proceeded  on  the  theory  ^t  the  cause  of  action  was  for  damages  Id 
realty,  instead  of  personal  injuries  to  the 


A  F.  SiringfdhWj  for  defendant  in  error. 

Norton,  J,  This  was  an  action  brought  by  plaintiff  in  the  special  bw 
and  equity  court  of  Jackson  county,  to  recover  damages  for  a  nuisance. 
It  is  alleged  in  the  petition  that  the  plaintiff  and  iier  husband  and  their 
children  were  living  in  a  certain  house  in  Platte  county,  of  which  her 
husband  had  the  possession,  situated  about  forty  yards  from  the  railroad 
track  of  defendant ;  that  during  their  occupancy  of  said  house  the  d^ 
fendant,  by  their  locomotive,  ran  against  and  killed  a  horse,  directly  op* 
posite  the  house  occulted  by  plaintiff,  and  permitted  the  same  to  remain 
on  the  side  of  their  railroad  track  for  about  two  weeks,  during  which 
time,  by  the  decomposition  of  the  carcass,  the  surrounding  atmosphere 
became  so  noxious  and  offensive  as  to  render  the  house  occupied  by  the 
plaintiff  unwholesome,  and  caused  her  to  become  seriously  sick.  The  an- 
swer denies  all  the  material  allegations  ^f  the  petition. 

Upon  the  trial  of  the  cause  plaintiff  offered  evidence  which  tended  to 
prove  that  in  July,  1872,  defendant,  by  its  engine,  killed  a  horse  opposite 
to  the  house  in  which  plaintiff,  with  her  husband  and  family,  lived,  and 
about  forty  yards  therefrom ;  that  the  carcass  was  permitted  to  lie  on  the 
side  of  the  track  of  defendant's  road,  unburied,  for  about  eight  days, 
during  which  time  it  became  so  offensive  as  to  render  the  occupancy  of 
the  house  unwholesome,  and  caused  sickness  to  the  occupants  thereof; 
that  plaintiff,  during  the  continuance  of  the  nuisance,  suffered  from  head- 
ache and  nausea,  and  that  in  September  following  she  was  taken  bed-fast 
and  lay  in  bed  some  weeks ;  that  plaintiff's  husband  died  the  8l8t  of 
October,  1872,  of  some  disease  of  the  lungs. 

Defendant  offered  evidence  tending  to  show  that  before  the  horse  was 
killed  plaintiff's  husband  was  suffering  from  a  dbease  of  the  lungs,  and 
also  the  evidence  of  a  physician,  who  testified  that  he  had  devoted  him- 
self to  the  study  of  the  effects  of  animal  decomposition  ;  had  heard  the 
evidence  of  plaintiff ;  that  from  the  symptoms  described  by  her,  her  si«k« 
ness  was  not  produced  by  the  effects  of  animal  decomposition,  but  W4S 
of  a  malarial  character,  irregular  remittent  or  intermittent  fever. 
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The  plaintiif  asked  six  instraotioiu,  all  of  which  were  refused  bj  the 
court,  to'  which  plaintiff  excepted.  The  court  gare  three  instmetiona  for 
defendant,  and  to  the  giving  of  the  second  and  third  of  them  plaintiff  ex- 
cepted, and  thereupon  took  a  nonsuit,  with  leave  to  move  to  set  the  same 
aside.  A  motion  for  that  purpose  was  filed  and  overruled,  to  which 
plaintiff  excepted,  and  brings  the  case  here  for  review  by  writ  of  error* 

The  court  refused  the  following  instmcdons  asked  for  by  plaintiff : 

**  If  the  jury  believe,  from  the  evidence,  that  plaintiff  and  her  husband 
were,  in  the  months  of  July  and  August,  1872,  living  and  residing  in  the 
house  some  thirty  or  forty  yards  from  the  line  of  defendant's  railroad 
track ;  that  said  husband  deceased  before  the  commencement  of  this  suit ; 
that  in  the  month  of  July,  1872,  the  defendant,  by  its  cars  or  engines, 
ran  over  and  killed  a  certain  horse  at  or  near  said  house,  and  that  defend- 
ant permitted  said  horse  to  lie  where  thrown  on  the  side  of  the  track  in 
the  sun,  and  there  decompose ;  that  thereby  the  surrounding  atmosphere 
and  said  house  were  filled  with  stenches  and  unwholesome  smells  and 
odors,  and  that  by  reason  thereof  the  plaintiff  was  rendered  sick  and  re- 
ceived injuries  to  her  health,  or  her  health  was  thereby  impured,  then 
you  will  find  for  plaintiff,  and  the  measure  of  damages  will  be  the  amount 
of  damages  she  sustained  to  her  health." 

As  the  other  five  instructions  asked  for  by  the  plaintiff  and  refused  by 
the  court  contain  substantially  the  same  principle  embodied  in  the  on* 
copied  herein,  it  is  unnecessary  to  notice  them  further. 

The  following  instructions  were  given  on  the  part  of  defendant : 

1.  *'  The  jury  are  instructed  that  this  action  is  not  for  the  recovery  ol 
damages  arising  frpm  a  public  nuisance,  but  is  for  the  recovery  of  dam- 
ages alleged  to  have  been  occasioned  by  a  private  nuisance  committed  bj 
defendant." 

2.  *'  Plaintiff  cannot  recover  for  any  of  the  grievances  set  out  in  the 
petition,  unless  the  jury  find,  from  the  evidence,  that  the  plaintiff  was,  aft 
the  time  of  the  commission  of  such  grievances,  in  possession  of  the  house 
and  land  mention^  in  the  petition  as  occupied  by  plaintiff." 

8.  '*  There  is  no  such  possession  of  said  house  or  land  by  plaintiff  as 
will  entitle  her  to  recover  any  damages  in  this  action  " 

The  first  instruction  given  for  defendant  appears  to  have  been  given 
without  exceptions,  and  the  court  in  giving  it  rightly  applied  the  law  to 
the  facts  of  the  case.  A  nuisance  is  any  thing  *'  which  worketh  hurt,  in« 
convenience  or  damage."  They  are  either  public  or  private.  A  nuisance 
is  public  when  it  annoys  all  the  members  of  a  community,  and  private 
when  it  injuriously  affects  the  lands,  tenements  or  hereditaments  of  as 
Individual.    8  Bl.  Com.  215. 
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-  Nnisanoes  in  one's  dwelling  are  all  aets  done  by  another  from  withoat| 
which  render  life  within  the  house  nnoomfortable,  whether  it  be  by  in- 
fecting the  air  with  noisome  smells  or  with  gases  injarioos  to  health.  S 
Greenleaf  s  Ey.,  §  466. 

The  defendant,  in  permitUng  the  horse  killed  by  its  locomotire  to  r»- 
Oiain  on  the  side  of  the  track,  so  near  the  boose  oocopied  by  plaintiff  and 
hor  hosband  as  to  render  her  occapancy  unwholesome,  was  guilty  of  a 
private  nmsance,  for  which  it  rendered  itself  liable  to  an  action  by  the 
person  in  possession  of  the  house.  The  right  of  action  in  this  case  was 
in  the  husband  of  plaintiff,  he  being  the  occupier  and  in  the  rightful  pos- 
session of  the  house  with  his  family,  by  contract  with  the  owner  of  the 
property.  Had  the  husband  brought  this  suit  it  could  have  been  main- 
tained, and  on  the  trial  he  would  have  been  permitted  not  only  to  show 
the  sickness  of  himself,  but  also  the  sickness  of  his  wife,  his  family,  and 
the  different  members  thereof,  as  a  measure  for  the  recovery  of  damages. 
Story  V.  Hiammondy  4  Ohio,  376 ;  Kearney  v.  FarreSy  28  Conn.  317. 

It  Lb  urged  by  phuntiff's  counsel  that  the  right  of  action,  for  injuries 
resulting  from  the  nuisance,  survived  to  the  wife  after  the  death  of  the 
husband,  and,  therefore,  the  court  erred  in  refusing  plaintiff's  instructions 
and  in  giving  instructions  two  and  three  for  defendant,  and  rely  upon  the 
cases  of  Smith  y.  The  OUy  of  Su  Joseph^  55  Mo.  456  j[  S.  C,  17  Am. 
Rop.  660,  and  Johnson  v.  Dickson*  25  Mo.  583,  to  sustain  their  view. 

In  the  case  of  Smith  v.  Oity  of  St.  Joseph^  which  was  a  suit  brought  by 
plaintiff  to  recover  for  the  loss  of  the  services  of  his  wife,  and  the  ex- 
penses incurred  by  him  for  nurse  hire  and  doctors'  bills,  in  consequence 
of  an  alleged  injury  to  her  occasioned  by  defendant's  neglect,  the  court 
simply  decided  that  an  action  was  maintainable,  notwithstanding  a  former 
suit  had  been  brought  against  the  defendant  by  the  husband  and  wife,  to 
recover  damages  for  the  personal  injuries  and  physical  suffering  of  the 
wife,  occasioned  by  the  same  neglect  of  defendant. 

We  cannot  see  how  the  well-considered  views  of  that  opinion  can  be 
applied  to  this  case.  Li  that  case  it  was  asserted  that  the  husband  could 
not  maintain  an  action  for  personal  injuries  and  physical  suffering  of  the 
wife,  without  making  her  a  party,  the  meritorious  cause  of  action  being 
in  her.  In  the  case  we  are  called  upon  to  consider,  the  cause  of  action 
accrued  to  the  occupier  or  tenant  of  the  property  affected  by  the  nuisance 
complained  of,  and  in  a  suit  for  damages  occasioned  thereby,  he  can  re- 
oover  for  damages  to  the  members  of  his  family,  without  making  them 
parties.  We  have  not  been  able  to  find  any  authority  which  would  au- 
thorize us  to  declare  that  each  member  of  the  family  of  the  occupant  of 
a  house  affected  by  a  private  nuisance  could  maintain  an  action  therefor. 
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which  would  follow  if  the  TiewB  oontended  for  by  plaintiff  are  correot. 
Id  an  action  to  recover  damages  for  a  nnisanoe  of  the  character  coni* 
fdained  of»  the  plaintiff  must  prove  possession  of  the  hoose,  the  injorioos 
act  complidned  o^  and  the  damages  resolting  therefrom.  S  Greenleaf  s 
Bv.,  f  470« 

The  second  instmction  given  for  defendant,  requiring  the  jnrjr  to  find, 
that  before  plaintiff  oonld  recover  she  must  show  that  she  was  in  posses* 
sion  of  the  house  affected  by  the  nuisance,  was  in  accordance  with  the 
principles  above  laid  down ;  and  as  the  evidence  showed  that  the  premises 
at  the  time  of  the  alleged  grievance  were  in  the  possession  of  the  hus- 
band of  plabtif^  the  third  instruction  for  defendant  was  properly  given. 

The  judgment  is  afllrmed;  the  other  judges  concur. 


Statb  v.  Pottul 

(08  Ma  2U.) 

Uotut  ■  cwicffrfoiiof  <jrnoif iiwi  ^~  dtlivtn  tw  ffMoHttt  ^9$ndUUntm 

DwffirisMt  SBBoatsd  a  bond  as  safety  sad  left  tt  wiUi  tlie  piliMlpsI  obligor,  wMi  the  an> 
derrtsndfag  that  It  should  not  be  deUyered  until  another  pesMm  had  executed  It  as 
co-muHty ;  bat  the  prindpal  deUrered  it  without  the  aignataie  of  each  other  penon. 
Tlie  bond  was  oomplete  on  Ito  Jimeand  the  obligee  had  no  notice  of  the  ondentandinf 
between  the  principal  and  sarety.    jHSrfd,  that  the  defendant  was  liable. 

ACTION  by  the  State  to  the  use  of  one  Bothrick,  guardian  and  cura- 
tor, upon  a  bond  given  by  James  M.  Tnrley  as  principal  and  the  d^ 
f endant  Potter  and  another  as  sureties!  Potter  set  up  the  defense  thai 
he  signed  the  bond  with  the  understanding  and  on  the  condition  that  the 
bond  should  also  be  signed  by  Bothrid^  as  surety^and  that  Tnrley  agreed 
not  to  file  Uie  bond  until  Bothrid^  had  signed  it. 

Vui  ^  OanUf  for  plaintiff  in  error. 

Snoddjf  ^  BridgMf  for  defendant  in  error. 

Shkbwood,  J.  We  are  to  determine  :  Whether  a  eurator's  bond, 
regular  in  form,  can  be  avoided  at  the  instance  of  a  surety,  upon  the 
ground  that  he  had  signed  it  under  a  conditional  agreement,  made  at  the 
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with  the  prinoipftly  that  the  latter  was  not  to  delirer  the  bond  nntO 
the  slgnatore  of  a  certain  person  had  also  been  obtained,  and  that  not- 
withstanding sach  agreement  and  in  violation  of  it  the  bond  was  delivered. 

The  qaestion  has  been  one  prolific  of  litigation,  and  the  condnsions 
reached  bj  different  tribunals  have  frequently  exhibited  no  inconsider* 
able  lack  of  nniformity.  Bat  it  is  thought  that  many  decisions,  which 
at  first  blush  appear  incapable  of  being  harmonised,  will  be  fonnd,  on 
more  narrow  examination  of  the  controlling  facts  incident  to  each,  to  bear 
a  closer  resemblance  than  casual  observance  would,  at  the  outset,  lead  us 
to  suppose.  In  intimate  connection  with  the  subject  under  discussion, 
we  are  asked  to  review  some  of  our  former  decisions  in  order  that  it  may 
be  ascertained  whether  they  will  bear  the  test  of  a  closer  and  more  delib- 
erate examination  than  hitherto  bestowed — an  examination  commen- 
surate both  with  the  importance  of  the  topic  involved  and  with  the 
greater  ^ilities  now  afforded  for  such  investigation,  in  consequence  of 
recent  and  elaborate  adjudications,  some  of  which  were  not  accessible,  or 
else  were  overlooked,  at  the  time  our  own,  now  sought  to  be  re-examined, 
were  rendered. 

In  the  case  of  Tka  State  v.  Sandudiy,  46  Mo.  877,  the  point  in  hand 
was  not  involved.  There  were  neither  the  [Hroper  averments  in  the  an- 
swer, in  respect  of  a  conditional  delivery  of  the  bond,  nor  if  there  had 
been  such  averments,  was  there  any  evidence  adduced  which  could  have 
been  offered  in  their  support ;  '^  the  only  real  defense  "  was  a  denial  by 
the  defendant  of  his  signature.  Any  remarks,  therefore,  in  that  ease, 
relative  to  the  matter  now  before  us,  cannot  be  held  as  possessing  authoi^ 
itative  value.  And  the  same  may  be  said  of  Ckitter  v.  WhiUemoref  10 
Mass.  442,  referred  to  in  the  case  just  cited.  So  far  as  Gateonatb 
County  V.  Sanders,  49  Mo.  192,  has  relevancy  to  the  present  case,  it  is 
an  authority  favoring  the  position  of  the  beneficiaries  in  this  action  ;  for 
the  point  la  there  conceded  in  argument  that,  **  when  the  principal  in  a 
bond,  or  other  person  not  acting  as  the  agent  of  the  creditor,  fraudu« 
lently  procures  the  names  of  sureties  to  a  bond,  and  the  creditor  takes 
the  bond  and  loans  his  money,  without  any  knowledge  of  the  fraud 
practiced  on  the  sureties,  he  cannot  be  made  to  suffer  by  such  fraud. 
Their  remedy  is  against  the  party  who  defrauded  them,  and  not  against 
the  creditor ; "  and  the  judgment  of  the  trial  court  was  reversed,  because 
of  failure  to  recognize  the  validity  of  the  defense  that  the  defendant's 
signature  was  procured  by  fraud  and  forgery  of  the  agent  of  the  county. 
LjffM  Oaunty  and  State,  etc,,  v.  FarrU,  52  Mo.  75 ;  S.  C,  14  Am. 
Aep.  889,  gives  full  recognition  to  the  doctrine  of  the  conditional  deliv- 
ery of  a  bond  by  one  co-obligor  to  another,  and  of  the  invalidity  of  such 
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delivery  when  Tiolative  of  previoosly  imposed  oonditionB.  From  the 
meager  statements  it  does  not  appear  whether  or  not  the  officer  who  re- 
ceived the  bond  was  cognizant  of  the  facts  afterward  relied  on  as  a  de> 
fense.  There,  however,  the  name  of  one  of  the  apparent  sureties  was 
forged ;  but  in  the  line  of  remark  pnrsued  in  the  opinion,  no  particalar 
stress  is  laid  on  the  forgery,  only  so  far  as  its  existence  showed  a  faOnie 
of  compliance  with  antecedent  requirements ;  and  the  decision  is  alto* 
gether  based  on  the  idea,  that  in  consequence  of  the  terms  imposed  by 
the  surety  not  having  met  with  performance,  no  valid  execution  of  the 
bond  had  occurred,  although,  curiously  enough,  a  remark  of  similar  im- 
port to  that  already  quoted  from  Oateonade  Cbuniif  v.  Saundenj  is  in- 
dulged in.  Now,  if  these  episodal  observations  assert  the  true  rule  in 
relation  to  the  rights  of  an  ordinary  creditor,  who  b  not  aware  of,  nor  % 
participant  in  the  fraud  practiced  by  the  principal  on  his  surety,  would  it 
not  seem  to  follow  that  a  like  rule  should  prevail  where,  under  similar 
circumstances,  the  officer  appointed  for  that  purpose  is  the  recipient  of 
either  an  official  bond,  or  of  one  for  the  direct  payment  of  money  ?  May 
it  not  be  asked  with  much  pertinence,  wherein  the  attitude  of  the  county 
or  State  differs  from  that  of  a  private  individual  in  this  regard,  and  may 
not  those  who  assert  the  existence  of  an  altitudinal  difference  in  this  re- 
spect, be  called  on  to  establish  by  something  more  than  mere  assertion^ 
why  the  creditor  should  not  '<  be  made  to  suffer  by  such  fraud,"  on  the 
one  hand,  while  the  county  or  State  is  <'  made  to  suffer,  on  the  other? 

In  Affres  v.  MUroy^  53  Mo.  516 ;  S.  C,  14  Am.  Bep.  465,  a  division  of 
opinion  occurred  as  to  the  method  pursued  in  the  discussion  of  that  case, 
the  majority  opinion  proceeding  on  the  theory  of  conditional  delivery  to 
a  co-obligor,  while  that  of  the  minority  concurs  in  the  result  upon  the 
peculiar  facts.  There  the  suit  was  on  a  non-negotiable  note,  signed  by 
the  surety  on  the  express  condition,  which  was  not  complied  with  by  the 
principal,  that  he  would  obtain  the  signature  of  another  surety  before 
delivering  the  note  to  the  creditor.  And  it  was  held  that  these  facts  con- 
stituted a  valid  defense,  and  that  the  same  rule  was  applicable  to  all 
instruments  non-negodable,  whether  notes  or  bonds.  The  conclusion 
reached  was  a  correct  one,  whatever  may  be  thought  of  the  reasons  on 
which  it  was  based,  for  it  was  conceded  throughout  the  whole  case  that 
the  plaintiff  was  apprised  of  the  condition  on  which  the  surety  was  ta 
be  bound.  Knowing  this,  the  plaintiff  acted  in  bad  faith  in  his  accept- 
ance of  the  note,  and,  therefore,  should  have  been  denied  a  recovery  on 
that  ground  alone,  regardless  of  other  considerations ;  and  this  last 
ground  was  the  one  which  induced  the  concurrence  of  those  who,  disapprov- 
tng  of  the  reasoning  employed,  joined  in  the  approval  of  the  result.    In 
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both  of  the  two  preceding  decisions  it  will  be  observed  that  the  sole  basb 
of  the  mling  is  a  lack  of  power  in  the  co-obligor  to  make  the  deliverj 
of  the  instrament  in  question.  Other  authorities  relied  on  by  defendant 
as  sustaining  the  action  of  the  court  below  will  now  be  noticed,  including 
those  en  which  the  cases  just  cited  were  based. 

Pawling  v.  DmUd  StateSy  4  Cr.  219,  is  to  the  effect  that,  if  a  suretj 
signs  an  official  bond,  and  delivers  it  to  his  principal,  on  condition  that 
others,  whose  names  were  inserted  in  the  body  of  the  bond,  should  alsa 
sign  it,  this  delivery  of  the  bond  Anly  made  it  an  escrow,  and  if  the 
requisite  signatures  were  not  obtained,  that  the  surety  was  not  bound. 

In  Duncan  v.  OnUed  StaUiy  7  Pet  435,  the  bond  also  lacked  complete* 
ness  in  a  similar  manner.  It  does  not  appear  whether  there  was  any 
defect  or  irregularity  in  the  bond  in  suit  in  the  case  of  the  United  States  v» 
Lejter,  11  Pet.  86,  and  the  only  point  considered  was,  as  to  the  com- 
petency of  certain  witnesses  respecting  the  conditional  execution  of  the 
bond.  The  circumstances  under  which  the  evidence  was  held  compe^ 
tent  are  not  set  forth ;  and  in  all  probability  the  facts  were  like  those  of 
PawUng  v.  United  Statu^  eupraj  and  it  was  controlled  by  that  decision. 

SeeJy  v.  People^  27  HI.  178,  holds  that  where  a  party  signs  his  name 
to  a  bond  as  co-surety  with  another,  and  such  other's  signature  had  been 
forged,  the  surety,  supposing  the  signature  to  be  genuine,  wiU  not  be 
liable,  but  the  case  also,  arguendoj  condemns  in  pointed  terms  the  doo- 
trine  which  it  b  cited  as  upholding,  and  evidentiy  proceeds  upon  the 
theory  that  to  the  surety  not  the  slightest  negligence  was  attributable* 

In  Leafy.  Oihbsy  4  C.  &  P.  466,  the  surety  was  to  sign  upon  condi* 
tion  that  his  mother  should  do  the  same,  but  she  refused,  and  as  the 
plaintifb  were  informed  of  the  terms  on  which  the  son's  signature  was 
obtained,  he  was  held  not  liable,  unless,  knowing  the  facts,  he  had  waived 
the  objection. 

Perry  v.  Patterson^  5  Humph.  188,  was  in  its  salient  features  similar 
to  the  one  just  mentioned.  A  compromise  was  effected  between  a  debtor 
and  the  attorney  of  his  creditor,  whereby  it  was  agreed  that  two  sureties 
should  sign  a  note  with  the  debtor,  and  that  this  note,  when  signed  by 
sureties  who  were  named  and  agreed  to  be  received,  should  be  accepted, 
and  operate  as  a  stay  for  twelve  months  of  the  judgment,  for  the  amount 
of  which  the  note  was  to  be  given.  A  blank  note  was  accordingly  pre- 
pared with  three  seals,  which  was  signed  by  one  of  the  sureties,  on  con- 
dition  that  the  other  intended  surety  should  sign  also.  This  the  latter 
refused,  but  the  attorney  to  whom  the  note  had  been  delivered  by  the 
principal  never  received  the  note  in  payment  of  the  judgment,  as  he 
still  insisted  on  having  the  two  sureties,  as  per  agreement.    And  beddesb 
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the  note  was  not  deliyered  to  the  attorney  in  exeoation  of  the  agraementi 
^  but  merely  lodged  with  him,  till  saoh  time  as  the  surety  ooold  be  in- 
duoed  to  sign  it."  So  that  the  note  was  inoomplete ;  it  was  never  d» 
liTered ;  and  the  attorney  with  whom  it  was  ''  merely  lodged  "  knew  all 
•bout  the  attending  facts.  The  head-note  of  this  deobion  is  inaoonrate 
and  well  oalonlated  to  mislead;  there  was  no  ^  ignorance  of  the  creditor  " 
<if  the  circnmstanoes,  onless  the  knowledge  of  the  attorney  is  to  be 
deemed  the  ignorance  of  his  employer.  The  remarks,  therefore,  as  to 
the  effect  of  the  creditor's  ignoranceWe  wholly  outside  of  the  case,  sinc« 
the  proof  shows  nothing  of  the  sort. 

Carter  y.  McOUntoeky  29  Mo.  464,  simply  declares  that  no  deliyery  of 
«  note  occurs  where  the  payee  surreptitiously  obtains  possession  thereof 
«nd  that  he  cannot  maintain  an  action  thereon. 

Pidooek  v.  BUhop^  8  Bam.  Ss  Ores.  605,  holds  merely  that  where  • 
creditor  and  his  debtor  have  made  a  secret  arrangement  which,  without 
the  knowledge  of  the  surety,  increased  his  responsibility,  this  was  a 
fraudulent  concealment,  of  which  the  creditor  could  not  take  advantage, 
-and  accomplished  the  surety's  exoneration. 

The  gist  of  the  decision  in  Uo^  v.  Bawardj  1  £ng.  L.  &  £q.  227, 
IS,  that  if  a  bill  of  exchange  be  delivered  by  A  to  B  for  a  specific  pui^ 
pose,  which  the  latter  does  not  accomplish,  but  retains  the  bill  ti  J  over- 
due, and  then  delivers  it  to  C  without  value,  C  is  not  a  banajide  holder^ 
and  cannot  maintiun  an  action  against  A  as  an  indorser.  Pabner  v.  A£eA- 
4ird$,  in  the  same  volume,  529,  was  based  on  a  different  state  of  facts* 
The  bill  was  indorsed  by  A  in  order  to  have  it  discounted  and  deliv* 
«red  to  B  for  that  purpose,  who  applied  it  to  his  own  purposes,  by  de- 
positing it  prior  to  maturity  as  a  security  for  money  advuiced,  and  held 
that  the  indorsement  of  A  bound  him. 

Atffde  V.  Dixon^  5  Eng.  L.  &  Eq.  512,  seems  to  establish  that  if  a  blank 
in  a  negotiable  note  be  (contrary  to  a  previous  stipulation  with  a  surety, 
another  surety  shall  sign,  before  delivery,)  filled  with  the  name  of  the 
party  as  payee  who  advances  the  money  on  it,  the  surety  is  not  bound* 
The  note  there,  however,  would  appear  to  have  been  incomplete,  as  a 
blank  space  was  left  where  the  intended  surety  was  to  sign.  But  if  this 
circumstance  was  not  taken  into  account,  the  decision  is  clearly  contrary 
to  the  decisions  of  this  court,  and  of  other  American  tribunals.  1  Par- 
sons on  Notes  and  Bills,  111,  and  cases  cited. 

10  Jur.  (N.  S.)  is  not  accessible,  but  if  we  may  rely  on  a  report  of  the 
case  of  Skinm  v.  N.  B.  Auttralatian  Oo.^  id.  102,  the  facts  were  substan* 
tially  these :  A  was  induced  by  his  broker  to  send  htm  blank  forms  of 
transfer,  which  the  broker  filled  up  with  numbers  and  descriptions  of 
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ehares  different  from  those  of  the  company  intended  by  A,  being  sharea 
in  the  defendant's  company,  and  by  means  of  a  duplicate  key,  which  he 
had  procared  to  be  made  without  the  knowledge  of  A,  obtained  certifi- 
cates from  a  box  of  A's  necessary  to  perfect  the  transfers  and  also  foiged 
the  names  of  the  attesting  witnesses,  and  it  was  held,  in  an  action  against 
the  company  for  damages,  and  for  a  mandamns  to  restore  the  plaintiff's 
name  to  the  registry,  that  t^e  acts  of  the  plaintiff  were  not  sach  as 
estopped  him  from  showing  that  the  deed  of  transfer  was  a  forgery. 

In  short,  the  mling  goes  only  so  far  as  to  assert  that  the  combined 
acts  of  larceny  and  forgery  on  the  part  of  the  agent  did  not  estop  the 
plaintiff  from  the  assertions  of  his  rights  ;  and  it  would  have  been  strange,, 
indeed,  had  the  mling  been  otherwise,  since  it  is  plain  to  see  that  merely 
trusting  blank  forms  of  transfer  to  the  agent  did  not  enable  him  to  per> 
petrate  a  fraud  upon  a  third  party,  but  in  addition  thereto  it  required  a 
contemporaneous  conjunction  of  two  crimes  in  order  to  the  fraud's  con- 
summation. 

In  Pmian  r.  SuUj 2S6ratt. 600;  S.  C,  14  Am.  Rep.  15S,  the  bond  waa 
incomplete  on  its  face,  lacking  the  name  of  the  payee,  and  the  single 
point  dedded  was  that  parol  authority  would  not  authorise  any  one  to 
fill  the  blank  thus  left  in  the  absence  of  the  principal. 

Jokman  v.  Sahr^  4  B.  &  Aid.  440,  shows  the  instrument — a  com- 
position deed  —  to  have  been  incomplete  when  delivered  to  one  of  the 
creditors  to  procure  the  signatures  of  the  others  therein  named. 

Fletcher  v.  Austin^  11  Vt.  447,  discusses  the  point  of  delivery,  but 
there  the  bond  displayed  its  own  incompleteness  in  the  lack  of  signatures 
corresponding  with  the  names  inserted  in  its  body,  and  there  the  court 
expressly  says :  ^'  If  a  bond  contains  the  names  of  other  obligors,  and 
is  delivered  without  the  signatures  of  all,  the  obligee  must  inquire 
whether  those  who  have  signed,  consent  to  its  being  delivered  without 
the  signatures  of  others."  Now,  if  the  duty  of  inquiry  on  the  part  of 
the  obligee  has  its  origin  in  palpable  omissions  in  the  bond,  would  it  not 
seem  to  follow  with  conclusiveness,  that  no  inquiry  is  required  where  n» 
defect  exists? 

The  bond  mentioned  in  State  Bank  v.  Bvans^  8  Oreene  (N.  J.),  155^ 
was  incomplete,  in  that  it  lacked  the  signature  of  Olden,  one  of  the 
named  obligors. 

In  LoveU  v.  Adam$^  S  Wend.  880,  the  only  point  in  judgment  was 
the  propriety  of  the  rejection  of  two  co-obligors  as  witnesses ;  but  the 
occasion  was  improved  to  the  discussion  of  other  points.  Besides,  the 
report  of  the  case  clearly  shows  that  nine  sureties  signed  a  bond  for  the 
payment  of  a  certain  sum  of  money,  and  sent  the  bond  to  be  delivered 


446  MISSOURI, 


State  y.  Potter. 


to  the  plaintiff  on  condition  that  previously  arranged  terms  were  com- 
plied with,  whereby  such  sureties  would  be  indemnified  against  the  risks 
incident  to  Uieir  suretyship.  The  plaintiffs  refused  acceptance  of  these 
terms,  and  subsequently,  by  a  new  and  different  arrangement,  entered 
into  with  five  of  the  obligors  (without  the  knowledge  or  c(msent  of  the 
remaining  four)  accepted  the  bond  and  then  brought  suit,  not  against  the 
Ave  who  had  not,  but  against  the  four  who  had  not,  consented  to  such 
an  arrangement. 

In  Bhmion  v.  Noyu^  7  Wend.  188,  the  sheriff,  the  recipient  of  the 
hond,  was  cognisant  of  the  conditions  upon  which  the  surety  signed,  and 
in  effect  promised  that  those  conditions  should  either  meet  with  the  com- 
pliance or  else  other  bail  should  be  procured. 

In  Herdman  v.  BraUen^  2  Harr.  896,  the  bond  was  plainly  incom- 
plete. That  case  was  decided,  however,  on  another  point  —  the  alter- 
ation of  the  bond  by  the  erasure  of  certain  names  which  were  in  the 
bond,  at  the  time  the  signing  in  question  occurred;  and,  moreover, 
the  sheriff,  to  whom  the  replevin  bond  was  executed,  was  apprised  oi 
the  express  condition  on  which  the«urety  signed,  and  afterward,  it 
«eems,  erased  the  names  of  those  whose  signatures  he  was  to  procure. 

In  Bihb  v.  Reid^  S  Ala.  88,  the  administration  bond  was  lacking  in 
nothing,  and  it  was  held  that  it  was  capable  of  delivery  to  a  co-obligoi 
«8  an  eteroWf  and  was  invalid  unless  on  performance  of  conditions ;  and 
some  of  the  same  authorities  already  examined  were  dted  in  support  of 
4he  position. 

Thf  People  V.  Botlwiek,  82  N.  Y.  445,  b  based  on  a  portion  of  the 
authorities  heretofore  noticed.  There  was  no  infirmity  patent  on  the 
face  of  the  bond,  and  the  case  was  discussed  on  the  theory  both  of  the 
-delivery  of  the  bond  to  a  co-obligor  as  an  eecrow^  to  await  the  fulfillment 
of  prior  requirements,  and  on  that  of  estoppel,  and  the  conclusion  reached 
favoring  the  former  view  and  relying  on  it,  and  opposed  to  the  latter. 

A  result  diametrically  opposite  to  the  one  just  announced,  has  been 
reached  in  Indiana,  in  whidi,  after  an  exhaustive  examination  and  discus 
sion  of  the  authorities,  it  is  held  not  only  that  one  surety  is  incapable  of 
delivering  a  bond  or  other  instrument  of  like  nature  to  his  co-obligor,  as 
an  eseraWf  but  that  the  surety  was  bound  regardless  of  the  giving  or  dia- 
obedience  of  secret  instructions,  if  the  instrument  was  perfect  on  its  face, 
and  the  co-obligor  clothed  thereby  with  apparent  authority  to  deliver  iu 
And  the  case  of  Peipiper  v.  SiaU^  22  Ind.  399,  has  been  expressly  over> 
ruled  in  StaU  v.  Peipiper^  31  Ind.  76,  when  the  -cause  came  the  second  time 
before  the  Supreme  Court.  Similar  rulings  had  been  also  made  in  Dear- 
darffY.  Foreman,  24  Ind.  481 ;  EtatkweU  v.  SUxU,  26  id.  204 ;  and  WM 
w.  Baird,  27  id.  868. 
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Bagoi  y.  SUxU^  83  IncL  262,  does  not  militate  agaioBt  these  rulings, 
though  the  case  is  yerj  loosely  and  obscurely  reported,  and  a  great  deal 
of  unnecessary  matter  introduced.  The  substance  of  the  case  and  of  the 
po'.nt  in  judgment  is  this  :  that  parol  authority  is  insufficient  to  author^ 
ixe  one  haying  no  connection  with  an  official  bond  to  sign  the  name  of 
a  cnird  person  to  such  bond,  unless  the  signing  take  place  in  the  pros- 
ence  of  him  giying  the  yerbal  authority.  The  opinion  was  deliyered  by 
Fraseb,  J.,  who  was  on  the  bench  with  Bat  and  GRBaoRT,  JJ.,  when 
all  the  cases  subsequent  to  Pepper  y.  SiaU  were  decided,  and  who  had 
deliyered  an  emphatic  opinion  on  petition  for  rehearing  in  State  y.  Pap- 
fxr,  in  which  he  explicitly  concurred  with  his  associates  in  upholding  the 
doctrine  announced  by  them  in  24,  26,  and  27  Ind.,«t^a,  and  who  were 
still  his  associates  when  Bagot  y.  State  was  decided.  Under  these  cir- 
cumstances, the  assumption  is  a  yery  bold  one,  that  the  judge  who  de- 
liyered the  dedsion  in  the  case  last  cited,  or  those  who  concurred  with 
him  therein,  intended  to  announce  any  doctrine  yariant  from  their  prior 
conclusions.  The  rule  thus  enunciated  is  this,  ^  that  where  the  surety 
places  the  instrument,  perfect  upon  its  face,  in  the  hands  of  the  proper 
person  to  pass  it  to  the  obligee,  the  law  justly  holds  that  the  apparent 
authority  with  which  the  surety  has  clothed  him  shall  be  regarded  as  the 
real  authority ;  and  as  the  condition  imposed  upon  the  deliyery  was  un- 
known to  the  obligee,  therefore  the  benefit  of  such  condition  shall  not 
ayail  the  surety." 

And,  to  use  the  language  of  Fbaseb,  J.,  in  deliyering  the  opinion  of 
the  court  on  motion  for  re^urgument  in  State  y.  Pepper^  *^  the  subject  had 
been  examined  by  all  the  judges  in  consultation  as  to  the  extent  of  a 
critical  inspection  (to  a  considerable  extent  repeated)  of  the  cases  cited, 
and  of  those  referred  to  by  all  other  courts  as  supporting  the  ruling  of 
this  court  in  this  cause  when  formerly  here.  The  result  has  been,  not 
only  a  clear  conyiction  on  the  part  of  the  whole  bench,  as  expressed  in 
the  opinion  in  this  and  the  Deardorff  case,  but  also  a  wonder  how,  upon 
a  thorough  examination  of  the  subject,  any  other  condnsion  could  be  ar- 
riyed  at. 

It  has  donbtiess  been  obsenred,  that  in  nearly  all  the  cases  relied  on 
by  defendant,  of  which  I  haye  giyen  the  gist,  the  judicial  utterances  were 
mere  ohUer  dietOj  or  else  there  was  something  apparent  on  the  face  of 
the  bond  eyincing  incompletion,  or  some  attendant  circumstances  show* 
ing  knowledge  or  its  equiyalent,  on  the  part  of  the  recipient  of  the  bond, 
or  other  instrument,  that  its  deliyery  was  not  to  occur,  except  other  sig« 
natures  were  first  obtained,  or  other  antecedent  acts  done  of  equal  im* 
portance. 
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TUb  is  tnie  of  eyery  otse  instanced  from  other  States,  except  that  of 
Ptfopfe  y.  Botiwiekj  and  JXbb  y.  S&tdy  n^pm,  the  latter  of  which  discosset 
only,  and  yery  briefly,  the  qnestion  of  conditional  deliyery  by  one  co-ob* 
ligor  to  another ;  and  that  is  the  ground  whereon  the  deobion  in  People 
y.  Boeiwiek  is  chiefly  based ;  and  our  own  adjudications,  as  aboye  seen, 
are  exolusiyely  based  on  that  ground. 

Did  we  care  to  press  the  point,  it  might  not,  perhaps,  in  a  manner  at 
aU  consonant  with  rudimentary  definitions,  be  easy  to  explain  how  an  in> 
stmment  could  be  deemed  an  eeerota  unless  deliyered  as  such  to  a  third 
person ;  nor  how,  if  an  eeeraWf  it  could  be  incomplete.  But  we  are  con- 
tent to  waiye  the  point,  since  it  is  not  plainly  necessary  to  the  proper 
disposal  of  this  case,  being  desirous  of  placing  that  case  on  broader 
grounds  than  those  incident  to  a  narrow  technicality. 

An  estoppel  in  jme  is  said  to  arise  when  an  act  is  done  or  statement 
made  by  a  party,  which  cannot  be  contradicted  without  fraud  on  his  part, 
and  injury  to  others,  whose  conduct  has  been  influenced  by  the  act  or 
admission.  Liekbarrow  y.  Jfaeon,  2  T.  R.  6d,  70.  Here  the  surety  who 
defends  this  action  had  inyested  the  principal  with  an  apparent  authority 
to  deliyer  the  bond ;  and  there  was  nothing  on  the  face  of  the  bond,  or 
in  any  of  the  attending  circumstances,  to  apprise  the  official  who  accepted 
it,  that  there  was  any  secret  agreement  which  should  preclude  the  a&> 
ceptance  of  the  bond«  And  the  surety  is  alone  in  fault  in  the  matter,  aa 
but  for  this  unwarranted  trust  in  Turley,  the  latter  would  neyer  haye 
had  it  in  his  power  to  occasion  the  loss  which  the  beneficiaries  of  thia 
bond  must  suffer,  if  the  defense  made  by  the  surety  is  successful. 

Surely  then  a  more  opportune  application  of  the  language  of  Lord 
Holt  in  Bism  y.  Niehole^  1  Salk.  289,  could  not  occur,  than  to  the  case 
before  us,  that  ^  seeing  that  somebody  must  be  a  loser  by  this  deceit^  it 
is  more  reason  that  he  that  employs  and  puts  trust  and  confidence  Id 
the  deceiyer,  should  be  a  loser  than  a  stranger." 

If  the  doctrine  of  estoppel  would  not  apply  here,  might  not  the  signif- 
icant query  well  be  asked,  in  what  state  of  facts  would  it  apply  ? 

Now,  the  rule  is  well  settled,  that  if  I  stand  by,  and,  without  objeo 
tion,  see  another  dispose  of  my  property,  I  cannot  be  afterward  heard 
to  assert  ownership  in  it ;  and  this,  in  accordance  with  the  maxim : 
**  That  he  who  did  not  speak  when  he  should  haye  spoken,  shall  not  be 
heard,  now  that  he  should  be  silent." 

In  such  instances  the  question  of  power  to  make  the  sale  and  pass  the 
titie  is  one  not  worthy  of  a  moment's  consideration.  The  only  proper 
inquiry  is :  Did  I,  by  my  silence,  giye  the  purchaser  reason  to  infer  that 
his  yendor  had  the  right  to  dispose  of  the  property  ^    If  so,  then,  upon 
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every  principle  of  fair  dealing,  the  tme  basis  of  such  estoppel,  I  am  e^ 
topped  to  assert  any  thing  to  the  contrary  of  what  my  silence  might  nat- 
nrally  be  inferred  to  indicate,  and  the  hypothetical  case  is  by  no  meiins 
stronger  than  the  real  one  under  dlBCUSsion.  For  the  officer  to  whom  was 
committed  the  duty  of  taking  the  bond  had  literally  conformed  to  that 
duty,  by  the  acceptance  of  an  instrument  perfect  in  every  particular,  and 
emanating  from  the  proper  custody  ;  and  he  had,  therefore,  the  right  to 
infer,  and  it  was  the  defendant's  conduct  which  gave  origin  to  this  rea* 
sonable  inference,  that  the  delivery  of  the  bond  was  in  conformity  to  the 
usual  course  of  such  transactions. 

A  stronger  case  of  estoppel  could  not  weU  be  conceived  than  this, 
where  a  surety,  after  standing  by  for  years,  and  allowing  the  patrimony 
of  orphans  to  be  squandered,  now  steps  in  at  this  late  day,  and  asserts 
that,  owing  to  a  hitherto  undisclosed  arrangement,  he,  although  appa- 
rently bound  for  any  default  of  his  principal,  was  not  in  fact  bound. 

This  subject  of  estoppels,  and  under  what  circumstances  they  arise, 
considered  with  reference  to  bonds,  has  recently  undergone  discussion  in 
the  national  Supreme  Court,  and  the  same  result  has  been  reached  as 
above,  and  the  ruling  made  in  PawUng  v.  United  SUUeg,  which  b  the 
basis  of  all  subsequent  kindred  decisions  in  this  country,  is  explained  on 
grounds  entirely  saUsfactory,  and  similar  to  those  already  adverted  to. 
Dcdr  y.  Vhiied  StaUSy  16  Wall.  1. 

To  the  same  effect  are  exhaustive  and  elaborate  discussions  in  Yiiginia 
and  Maine.  Slate  v.  Peck^  58  Me.  284 ;  Nicuk  v.  Fugaiey  24  Gratt.  202 ; 
S.  C,  18  Am.  Bep.  640. 

But  there  are  other  elements  which  also  enter  into  a  proper  consider- 
ation of  this  cause,  and  which,  on  that  account,  should  not  be  ignored. 
Are  not  sureties  sufficiently  solicitous  about  escaping  from  what  they  r^ 
garded,  when  signing,  as  remotely  contingent  possibilities,  without  open- 
ing new  avenues  to  facilitate  their  eager  escape  ? 

And  would  it  not  be  acting  in  flagrant  violation  of  one  of  the  most  fi^ 
miliar  rules  of  evidence,  and  of  the  very  spirit  of  the  law  itself,  to  permit 
formally  executed  securities  to  be  annulled  by  testimony  of  some  contem- 
poraneous parol  agreement  ?  H  under  ordinary  drcumstanoes,  such  tea* 
timony  would  be  objectionable,  would  it  not  be  doubly  obnoxious  in  cases 
like  this  one,  where  the  agreement  is  kept  sedulously  concealed  from  the 
other  contracting  party  ? 

But  one  answer— > an  emphatic  affirmative— can  be  returned  to  these 
questions. 

Again,  it  concerns  the  State,  that  the  heritage  of  the  helpless,  confided 
lo  the  protection  of  her  courts,  should  not  suffer  detriment.  The  oonse- 
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qinenoeB  would  be  fraught  with  disaster,  and  it  would  be  subyersiTe  of 
the  plainest  dictates  of  public  poliqr  if  sureties  were  permitted^  by  means 
of  some  *^  ill-remembered  cooyersation/'  or  some  occult  understanding 
neyer  disclosed  but  under  the  shadow  of  impending  loss,  to  esci^  liabtl- 
ities  which  thdr  own  solemn  deed  and  recorded  specialty  announces 
them  to  haye  incurred. 

These  reasons  appear  to  us  condusiye  that  the  following  declaration 
of  law  asked  by  plidntiff  should  haye  been  giyen  : 

*'  Although  the  court  may  belieye  from  the  eyidence  that  the  defend- 
ant, Jabes  H.  Potter,  may,  at  the  time  of  his  signing  the  bond  sued  on, 
haye  had  the  agreement  with  James  M.  Turley,  the  principal  in  said 
bond,  that  said  Turley  was  not  to  file  said  bond,  or  d^iyer  the  same, 
until  Wm.  £•  Bothwick  also  executed  said  bond  as  surety ;  yet  if  said 
bond  was  afterward,  in  yiolation  of  said  agreement,  filed  by  said  Turley 
in  the  County  Court  of  Pettis  county,  IGssouri,  and  was  approved  by  said 
court,  and  said  bond  was,  when  so  filed  and  approved,  complete  and  reg- 
ular upon  its  face,  and  the  officers  of  said  court  had  no  notice  of  said 
agreement  between  said  Turley  and  said  Potter,  then  such  agreement 
constitutes  no  defense  to  this  suit,  and  the  court  must  find  for  the  plain- 
tifF,"  and  that  the  one  of  a  contrary  effect  should  haye  been  refused.  In 
so  far  as  our  former  decisions  are  in  oppositiop  to  this  yiew  they  are 
oyerruled. 

Judgment  reyersed  and  cause  remanded. 

Judges  Naptov  and  Hough  concur.    Judge  Wagnsb  absent 
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Mmue^fol  corporation  —  limit  of  UabHitg^ 

A  mtmiHpai  ooipoiation,  having  power  under  Its  charter  to  make  oidfaumoef  for  tlia 
safety  of  property  in  the  dty,  saepended  for  a  short  time  the  operation  of  an  ordinance 
forbidding  the  nse  of  flre-works  within  the  dty.  Daring  such  time  pbdntifTs  haUding 
was  set  on  Are  and  destroyed  Xrj  fire-works  negligently  need  bj  boys.  HM^  that  the 
ooiporation  was  not  liable  for  such  destniotion.    (See  note,  p.  45&) 

APPEAL  by  defendant  from  a  judgment  of  the  Superior  Court  of 
Mecklenburg  county  overruling  a  demurrer  to  the  complaint    flie 
iBCtB  fully  appear  in  the  opinion. 

Janes  ^  Johnsofij  for  appellants. 

Wtbon  4r  Son  and  Brownj  for  respondent 

Rodman,  J.  The  complaint  alleges  that  the  defendant  is  a  corpora* 
tion  authorized  "  to  make  all  ordinances,  rules  and  regulations  for  the 
good  government,  health  and  safety  of  the  property  and  persons  in  said 
city,  not  inconsistent  with  the  laws  of  the  State  or  of  the  United  States, 
and  to  impose  penalties  for  the  breaking  or  infringement  of  any  laws  or 
ordinances  by  them  established."  That  in  pursuance  of  this  authority 
the  authorities  of  the  dty  in  1871  adopted  an  ordinance  which  pro- 
hibited all  persons  from  firing  guns  or  pistols,  or  exploding  any  squibs 
or  fire  crackers  within  the  limits  of  the  dty,  under  a  penalty  of  five 
dollars  for  each  offense.    It  prohibited  also  the  use  or  exhibition  of  fire- 
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works,  etc.,  within  the  limits  of  the  city,  without  the  written  permission 
of  the  mayor,  nnder  a  penalty  of  twenty  dollars  for  each  offense,  etc. 

On  15th  December,  1878,  the  defendants,  in  disregard  of  its  duty,  eto^ 
passed  an  ordinance  suspending  the  above  ordinance  from  25th  Decem- 
ber, 1878,  to  the  1st  January  inclusive.  On  the  evening  of  the  1st 
January,  1874,  a  crowd  of  hojn  and  men  collected  in  a  street  of  the  city 
near  a  building  of  the  plaintiff,  and  there  negligently  fired  off  squibs, 
fire  crackers,  Roman  candles,  etc,  whereby  the  said  building  caught  fire 
and  was  burned,  to  the  damage  of  the  plaintiff,  etc  The  defendants 
demurred. 

We  conceive  that  nothing  can  be  clearer,  than  that  when  a  general 
authority  is  given  to  a  municipal  corporation  to  be  exercised  through  its 
proper  legislative  officers,  to  make  ordinances  for  the  good  government, 
health  and  safety  of  the  inhabitants  and  their  property,  it  is  thereby 
left  entirely  to  the  discretion  of  those  authorities,  to  determine  what 
ordinances  are  proper  for  those  purposes.  Such  a  charter  gives  power, 
and  in  a  moral  sense  imposes  duties,  for  in  that  sense  there  can  be  no 
power  to  be  used  for  the  benefit  of  others,  that  does  not  carry  with  it  a 
moral  obligation  to  use  it  to  the  best  of  the  grantee's  judgment  and 
ability,  for  the  purpose  for  which  it  is  given.  But  it  does  not  impose 
such  distinct  and  spedflc  duties  as  to  enable  a  court  to  say  in  any  given 
case,  that  they  have  not  been  performed.  If  a  court  should  undertake 
to  say,  that  by  reason  of  this  general  grant  of  power,  it  was  the  duty  of 
the  municipal  authorities  of  Charlotte  to  pass  and  retain  in  force  aa 
ordinance  prohibiting  the  use  of  fire  crackers,  etc,  and  that  the  city  was 
liable  to  any  person  damaged  by  reason  of  such  omission,  there  is  no 
reason  why  the  court  should  not  adjudge  the  city  liable  in  every  case 
where  the  authorities  had  omitted  to  pass  any  other  ordinance,  which, 
in  the  opinion  of  the  court,  would  have  been  proper  for  the  good  govern- 
ment  of  the  city,  or  the  health  or  safety  of  the  inhabitants,  or  of  their 
property.  A  court  assuming  to  do  this,  would  arrogate  to  itself  the 
legislative  power  of  the  city  authorities,  and  it  cannot  be  supposed 
possible  that  any  court  will  be  guUty  of  such  an  usurpation. 

Undoubtedly  a  charter  or  other  statute  may  imperatively  impose  on 
a  municipal  corporation  a  well-defined  duty  of  such  a  character,  that  a 
person  injured  by  its  neglect  will  be  entitled  to  damages,  although  the 
statute  does  not  directly  impose  this  liability.  As  where  a  city  it 
empowered  to  keep  the  streets  and  sidewalks  in  repair.  Cooley's  Const 
Lim.  247 ;  Af$an  v.  Oommiisumen  of  Wilmington^  9  Ired.  78. 

But  in  this  case  it  was  evidently  left  to  the  discretion  of  the  aothon 
ties  to  determine,  from  time  to  time,  what  ordinances  were  proper  for 
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the  ends  in  view.  It  may  have  been  wise  or  not  to  pass  the  ordinance 
dted,  and  wise  or  not  to  suspend  its  operation.  Some  cities  have  such 
ordinances,  others  have  not ;  probably  in  most,  the  firing  of  crackers  is 
tolerated  on  public  holidays.  But  the  question  whether  wise  or  not,  is 
not  for  a  court  to  determine. 

The  principle  we  have  sta^  is  amply  sustained  by  the  authorities. 
Judge  Dillon  in  his  work  on  Municipal  Corporations,  §  753,  thus 
states  his  conclusion,  upon  a  review  of  the  cases  : 

''  A  municipal  corporation  is  not  liable  to  an  action  for  damages  either 
for  the  non-exercise  of,  or  for  the  manner  in  which,  in  good  faith,  it 
exercises  discretionary  powers  of  a  public  or  legislative  character." 

In  Wilson  v.  The  Maifary  tfto.,  of  N.  T.yl  Den.  595,  the  court  say : 
''The  civil  remedy  for  misconduct  in  office  is  more  restricted  and 
depends  exclusively  upon  the  nature  of  the  duty  which  has  been 
violated.  Where  that  is  absolute,  certain  and  imperative  —  and  every 
ministerial  duty  is  so  —  the  delinquent  officer  is  bound  to  make  full 

redress,"  etc. 

''  But  when  the  duty  alleged  to  have  been  violated  is  purely  judicial, 
a  different  rule  prevfdls,  etc.  And  although  the  officer  may  not  in 
strictness  be  a  judge,  still  if  his  powers  are  discretionary,  to  be  exerted 
or  withheld  according  to  his  own  view  of  what  is  necessary  and  proper, 
they  are  in  their  nature  judicial,  and  he  is  exempt  from  all  responsibili^ 
by  action,  for  the  motives  ^hich  mfluence  him,  and  the  manner  in 
which  such  duties  are  performed." 

In  Kelfy  V.  (Xiy  of  MUwaukiej  18  Wis.  88,  it  appeared  that  the  dty 
had  power  by  its  charter  to  prevent  swine,  etc..  from  running  at  large, 
and  had  neglected  to  pass  any  ordnance  in  pursuance  of  that  power. 
A  hog  running  at  large  in  the  streets,  entered  the  premises  of  the 
plaintiff,  and  injured  some  dothes,  for  which  he  brought  the  action. 
The  opmion  of  the  court  is  a  very  sensible  one,  and  the  judgment  is  for 
the  defendant. 

There  is  error  in  the  judgment  bdow  overruling  the  demurrer. 

Pbb  Cubiam.  JudgmmU  revened  and  demurrer  euikdnML 


VaoL^Bne  Wheelerr.  Cibicfimatf  (19 Ohio 8t  19),  2  Am. Bepu 868 ;  FUkerr.Boetim 
(IM  Umm.  87),  6  Id.  196 ;  €hrant  v.  Siie  (89  Pann.  8t  430),  8  Id.  9TS,  and  nols ;  Jbr» 
•yav.Jf<iyor(45Ga.ll0).  iaid.57& 
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Lavos  y.  Huntbb,  iqppellaat. 

(TS  N.  0. 178.) 

PlatntUf  oontnetod  to  ooiiTey  Uund  to  def endiuit  In  oonflidenUioii  that  defendiat  would 
■erre  hi  the  Oonfedento  anny  as  a  aalNrtitato  for  plalntiira  aon.  Defendant  served 
as  such  snbttiftato  and  took  poeoonrion  of  the  land.  HeM,  that  the  oontract  was  Told 
and  plaintiff  entitled  to  recorer  posoesrion  of  the  land. 

APPEAL  by  defendADt  from  a  judgment  in  faTor  of  plaintiff  in  a 
ciTil  action  to  reooyer  a  tract  of  lancL    The  facte  fnlljr  appear  in 
the  opinion. 

Aitke  Pf  AitiM,  for  appellant* 

JC  B.  OwrUTy  for  respondent 

Btkux,  J.  The  facts  of  the  case  are :  that  Joseph  Lance,  one  of  the 
plaintilb,  in  1868,  contracted  to  sell  the  land  in  controyersy  to  J.  H. 
Hunter,  the  father  of  the  defendant,  and  gaye  him  a  bond  to  make  title^ 
upon  consideration  that  he  would  enter  the  military  seryice  of  the 
Confederate  States,  and  serye  out  the  term  of  the  war  as  a  snbstitate  for 
his  son*  That  Hunter  did  enter  the  Confederate  army  as  a  soldier  \ 
seryed  during  the  war,  and  in  all  things  performed  his  part  of  the 
contract.  That  he  has  since  died,  leaying  the  defendant  as  his  assignee 
of  the  contract  and  also  one  of  his  heirs  at  law,  in  possession  of  the 
land,  to  recoyer  which  this  action  is  brought. 

The  parties  haye  submitted  the  case  upon  the  following  agreement  i 
^  It  is  agreed  that  the  whole  case  shall  turn  upon  the  yalidity  in  law  of 
the  said  contract ;  if  it  is  yalid,  they  (the  plaintifb)  shall  not  reooyer  \ 
if  it  is  not  yalid,  they  shall  recoyer." 

We  are  relieyed  from  any  discussion  of  the  single  question  thus 
presented,  by  the  numerous  decisions  of  this  court,  all  to  the  same 
effect;  that  is,  that  all  contracts  such  as  this  were  in  aid  of  the 
rebellion,  and,  as  such,  were  against  public  policy  and  are  yoid.  Smith 
erman  y.  Sanden,  64  N.  C  522  ;  OriUher  y.  HoOowa^y  id.  526 ;  Chm' 
mom  y.  Hampton^  id.  264 ;  Leake  y.  Oommietionen  of  Siekmond^  ]A» 
184 ;  Logan  y.  Hummer^  70  id.  888 ;  and  Dame  y.  Oommi$9icnien  oj 
FonyihiBy  at  this  term. 

The  difficulty  I  had  was,  whether,  both  parties  being  ii»  pari  dtMeto^ 
this  court  could  lend  its  aid  in  restoring  the  pl^^ititflBy  to  that 
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which  thej  gave  the  defendant,  in  part  performance  of  the  illegal 
contract  As,  however,  the  contract  was  void  ab  iniUoy  and  as  thongh 
it  had  never  been,  and  the  plaintiffs  have  the  legal  title,  it  wonld  seem 
that,  upon  principle,  they  are  entitled  to  recover.  But  there  is  little  in 
the  conduct  of  the  plaintifib.  Lance,  that  commends  it  to  a  just  or 
generous  mind.  Both  the  father,  and  the  very  son  whose  life  was 
saved,  perhaps,  by  the  performance  of  the  contract  by  Hunter,  after  the 
war  and  the  danger  are  over,  now  seek  to  deprive  him  of  a  possession 
acquired  at  such  peril,  and  in  such  good  faith.  Most  persons  of  sound 
morak  would  rather  be  the  defendant  without,  than  the  plaintiib  with 
the  land. 
There  is  no  error. 


Statb  t.  Mahvsl,  appdlaiit. 

(7S  H.  a  90L) 

CViVsMo/  low— malfeiMf  anadUf^ 

111b  Mian  Indklalile  oflaoss at  eomnioii  law  to  woand  oaHte  maWctoiisly. 


APPEAL  by  defendant  Shadrach  Manuel  from  a  judgment  in  JEaver 
of  the  State  upon  an  indictment  for  malicious  mischief  in  wounding 
animals  belonging  to  the  prosecutrix.  The  animals,  which  oonsuted  of 
an  oz  and  some  hogs,  as  appeared  by  the  evidence  at  the  trial,  were  in 
the  habit  of  breaking  into  defendant's  field  and  injuring  his  crops.  Upon 
one  of  those  occasions  defendant  killed  the  hogs  and  chopped  the  ox 
with  an  axe.  To  certam  charges  of  the  court  below  not  material  here 
the  defendant  excepted,  and  the  jury  having  found  him  gnU^  and  e 
motion  for  a  new  trial  bdng  refused,  this  appeal  was  taken. 


J.  W.  Bintdahf  for  appellant. 

L*  SL  Hargnm^  Attomey-Oeneral,  for  State. 

BTmm  y  J.  This  indictment  is  not  founded  on  the  statute  (Bat  Be?; 
diap.  82,  tt,  94»  95),  but  is  at  common  law ;  and  the  question  is,  la  it 
an  indiotable  offense  at  common  law  to  wound  cattle  maliciously. 
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It  has  been  held  in  this  State  mdictable  to  set  fire  to  and  bum  tar  in 
barrels,  to  kill  a  steer,  and  to  kill  a  dog  with  malioe  toward  the  owner. 
Suae  Y.  Sifi^MOth  2  Hawks,  460;  State  y.  Scotiy  2  Dot.  &  Bat  85; 
State  Y.  Latham,  18  Ired.  M ;  and  to  bnm  plows  and  harness.  State  y. 
Jachamij  12  id.  829.  Bat  in  all  these  cases  the  property  was  killed  or 
destroyed ;  and  no  iase  is  to  be  found  in  our  reports,  of  an  indictment  at 
common  law,  when  the  offense  was  the  wounding  t>f  cattle  or  the  mere 
injury  to  the  property,  short  of  its  destruction. 

If  we  look  to  England,  the  source  of  the  common  law,  we  are  unable 
to  find  a  case  where,  independent  of  statute,  it  has  been  held  to  be  a 
public  offense  to  maim  cattle,  whether  with  or  without  malice  toward 
the  owner.  Both  the  elementary  writers  and  the  decisions  hold  that 
such  offense  is  not  indictable^  but  is  a  cIyH  trespass  only.  4  Bl.  Com. 
244;  2  East's  PL  Cr.,  ch.  21,  t  16;  2  Buss,  on  Cr.  497;  Regina  y. 
Wallace,  Cr.  and  D.  Cr.  Cases,  408 ;  and  no  precedent  of  such  a  form  of 
indictment,  at  common  law,  or  independent  of  statute,  is  to  be  found. 
Arch.  Cr.  PL  182 ;  8  Chitty's  Cr.  L.  1087. 

In  the  American  courts  the  decisions  upon  this  subject  have  not  been 
uniform ;  and  in  seYeral  of  the  States  midioious  mischief,  as  a  common* 
law  offense,  has  reoelYed  a  much  more  extended  interpretation  than  has 
been  attached  to  it  in  England.  People  y.  Smithj  6  Cow.  258 ;  State  y. 
Teieeher,  1  Dall.  885 ;  Loamie  y.  Edgertm,  19  Wend.  419.  But  CYcn  in 
these  cases,  the  eorpue  of  the  property  was  destroyed ;  and  it  will  be  dif- 
ficult to  find  a  case  where  injuries  short  of  destruction  haYe  been  held  to 
be  indictable  at  common  law,  and  certainly  the  weight  of  authority  in 
both  countries  b  decidedly  the  other  way.  State  y.  Beekman,  8  Dutch. 
124,  and  authorities  therein  dted. 

T&is  court  will  not  be  warranted  in  expounding  the  common  law  so 
as  to  make  offenses  indictable  which  were  not  clearly  indictable  before. 
That  is  a  matter  for  the  consideration  of  another  department  of  the 
government.  We  haYc,  by  statute,  made  it  an  indictable  offense,  un- 
lawfully and  on  purpose,  to  kill  or  maim  Uyc  stock,  under  the  drcnm- 
stances  described  in  the  statute  before  dted,  but  not  under  all  drcnm- 
stances.  Whether  the  interests  of  justice  and  sound  morality  do  not 
require  the  punishment,  as  a  public  offense,  of  all  wanton  cruelty  to  Uyo 
stock,  b  a  question  which  is  attracting  much  public  attention  and  discus- 
sion both  at  home  and  abroad,  and  desenredly  so.  The  remedy  for  the 
eYil  is  with  the  legislature.  It  is  our  proYince  to.dedare  the  law  to  be 
that  this  indictment  will  not  Ue  at  common  law,  and  that  therefore  judg- 
ment must  be  arrested. 

There  is  error. 

Per  Cubiam.  Judgment  rveneA 
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Abbott,  appellant,  y.  Cboxaktib. 

(72  N.  C.  292.) 

HmMstead^ettcppel^- landlord  andtenanL 

CTuder  an  ezecntioii  against  defendant,  lands  in  which  he  had  a  right  of  homcrtead  wwt 
Bold.  Saheequently  he  took  a  lease  of  such  lands  from  the  purchaser  and  after  tha 
expiration  of  the  term  thereof  continued  in  possession.  HBld,  that  he  was  not  estopped 
from  claiming  homestead  in  the  lands  but  could  not  set  up  that  defense  to  an  aolloii 
1^  his  landlord  to  recover  poesessicm  thereol 

APPEAL  by  plaintiffs,  Abbott  and  Foster,  from  a  judgment  in  laTor 
of  defendant  in  an  action  in  the  nature. of  ejectment. 
In  1868  defendant  was  the  owner  of  certain  lands  in  which  he  had  a 
right  of  homestead.  Upon  a  judgment  rendered  against  him  during  that 
year  execution  was  issued  and  the  lands  were  sold  to  one  Patrick  Cromartiey 
from  whom  defendant  took  a  lease  thereof  for  the  term  of  three  years* 
During  such  term  Patrick  Cromartie  conveyed  his  title  to  one  EldridgOi 
who  conveyed  to  plaintiffs.  After  the  expiration  of  the  term  defendant 
Icept  possession  of  the  lands  and  had  his  homestead  therein  set  apart* 
Such  other  facts  as  are  material  appear  in  the  opinion. 

R,  IL  ^  O.  (7.  Zyon  and  Wi  McL.  McKayy  for  appellants. 

IT.  S,  if  D.  J,  Devane  and  Smith  ^  Stronffy  for  respondent. 

Btkum,  J.  The  plaintiffs  do  not  deny  that,  at  the  time  of  the  execu- 
tion sale,  the  defendant  was  entitled  to  a  homestead  in  the  land  sold* 
It  is  an  estate  confirmed  by  the  Constitution,  art  10,  S  2,  and  is  not 
the  subject  of  levy  and  sale  under  execution.  The  sheriff's  deed  there- 
fore could  pass  to  till'  purchaKer  only  what  he  had  the  right  to  sell,  t.  e*, 
the  land,  subject  to  the  homoRtead  estate.  This  much  is  dear.  But  it 
is  alleged  and  not  denied,  that  the  defendant  in  the  execution,  who  is 
also  the  defendant  in  thin  action,  after  the  sale,  accepted  from  the  pur- 
chaser a  lease  for  three  years,  and  continued  in  possession  under  that 
lease  until  it  expired.  That  he  then  continued  in  possession  of  part  of 
the  premises  which  he  had  assigned  to  himself  as  a  homestead,  after  the 
execution  sale  and  the  lease. 

This  acceptance  of  a  lease  from  the  purchaser,  it  is  contended,  estab- 
lished the  relation  of  a  landlord  and  tenant  between  the  plaintiffs  and 
defendant,  and  that  the  defendant  is  estopped  from  setting  up  a  title  to 
Vol.  XXI.— 58 
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Ihe  land  advene  to  that  of  the  plaintiffs.  To  thia  the  defendant  answers, 
that  if  the  execntion,  sale  and  deed  did  not  have  the  effect  of  fmssiiig 
the  title  to  the  homestead,  the  acceptance  of  a  lease  afterward  could 
not  have  had  that  effect^  for  thai  an  estate  or  interest  in  lands  cannot  be 
passed  without  a  deed  or  writing,  so  that  the  title  of  the  defendant  was 
the  same  after,  as  before,  the  lease,  the  only  effect  of  which  was  to  estop 
him  from  denying  the  title  of  the  purchaser,  during  the  continnance  <^ 
the  lease.  The  plaintiffs  reply  to  this,  that  the  principles  of  estoppel 
extend  farther  and  do  not  permit  the  defendant  to  set  up  title  until  he 
has  surrendered  the  possession  and  put  the  landlord  in  the  same  plight 
and  condition  he  occupied  prior  to  the  lease,  and  that  even  then  he 
could  not  assert  title,  because  he  had  in  this  case  waived  his  right  of 
homestead,  and  so  lost  it  absolutely.  The  defendant  answers  the  plain* 
tifb  by  denying : 

1st.  That  his  acts  constituted  a  waiver  of  his  homestead ;  and  2d. 
Hiat  the  law  will  compel  him  to  surrender  his  possession,  when  he  has 
the  title  and  his  lease  has  expired. 

We  hold  with  the  defendant,  that  the  acceptance  of  a  lease,  the  only 
act  alleged  as  constituting  a  waiver  of  the  homestead,  does  not  have  that 
effect  The  defendant  owned  the  legal  estate  in  the  land,  and  the  Con- 
stitution confers  no  new  estate  upon  him,  but  only  confirms  an  existing 
one,  to  the  extent  therein  expressed,  and  restricts  his  powers  of  alieni^ 
tion  and  to  charge  it  with  hia  debta.  Having,  then,  the  estate  in  the 
land  exempt  from  execution,  he  can  part  with  it  only  by  the  formalities 
prescribed  by  law.  It  is  true  we  have  the  legal  maxim,  quiUhei  poteti 
rtmmetare  juri  pro  $e  inirodueto^  under  which  a  party  may  renounce 
valuable  rights  and  advantages,  but  it  can  have  no  application  where  an 
express  statute  enjoins  a  compliance  with  the  forms  it  prescribes.  For 
instance,  a  testator  cannot  dispense  with  the  formalitiea  which  are  eaaen- 
tial  to  the  validity  of  a  testamentary  instrument,  as  prescribed  by  statute ; 
so  a  grantor  cannot  dispense  with  the  forms  of  conveyance  of  an  estate 
or  interest  in  lands,  prescribed  by  the  statute  of  frauds.  The  defendant 
then  has  not  parted  with  his  homestead  by  accepting  a  lease.  But  on 
the  other  hand,  we  hold  with  the  plaintiff  that  the  defendant  has  shown 
no  defense  to  this  action.  No  proof  of  title  b  required  when  the  action 
b  brought  by  a  landlord,  since  if  a  tenant  has  once  recognixed  the  title 
of  the  plaintiff,  and  treated  him  as  his  landlord  by  accepting  a  lease 
from  him,  he  is  precluded  from  showing  that  the  pUuntiff  had  no  title  at 
the  time  the  lease  was  granted ;  for  it  b  a  general  rule  founded  on 
reasons  of  public  policy,  that  a  tenant  shall  never  be  permitted  to  oo» 
trovert  hb  landlord's  title,  or  to  set  up  against  him,  during  the  tenancy 
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one  which  b  hostile  in  its  oharacter,  to  that  which  he  acknowledged  in 
accepting  the  demise.  The  possession  of  the  tenant  is  the  possession  of 
the  landlord,  and  so  long  as  the  possession  subsists,  so  long  does  the 
relation  of  the  landlord  and  tenant  exist.  To  that  extent  are  all  the  an- 
thorities.  Taylor's  Landlord  and  Tenant,  515  and  notes.  It  follows  thaf 
^his  relation  and  the  rights  growing  out  of  it  can  be  destroyed  only  by 
surrendering  the  possession  to  the  landlord,  as  it  existed  prior  to  the 
lease.  When  that  is  done  and  not  before,  the  defendant  is  at  arm's 
length  and  can  assert  his  title  by  action  or  otherwise.  Wade  t*  Saut^ 
den,  70  N.  C.  277. 

In  BaOowajf  v.  Oamiy,  65  N.  C.  681,  and  in  7\imer  y.  Lowe,  66  id.  418, 
it  is  held  that  the  tenant,  though  he  cannot  dbpute  his  landlord's  title,  is 
not  precluded  from  showing  an  equitable  title  in  himself,  or  any  matter 
making  it  inequitable  to  deprive  him  of  the  possession*  but  these  cases 
are  put  upon  the  ground  that  the  relation  of  the  landlord  toward  the 
tenant  was  that  of  trustee,  and  these  cases  have  no  application  here. 

PxB  CuBiAX.  JitdgmefU  aeeordmglg. 


Statb  v.  Gastoit,  appellant. 

(73  H.  age.) 

OMiMi/  jow— laramf — prindpai  and  acoutmy. 

b  petit  Isieeny  llieie  aie  no  aooeHOilei  but  all  aie  {oiiidpals.  Aeooidini^y,  whSM 
there  Is  no  dJstfaietkm  between  gnnd  sad  petit  laroeDy,  sad  aU  letonkMis  iitirnUng  Is 
pcmished  as  petit  Isieeny,  one  aiding,  abetting  tx  adyiaing  a  laieeny  Is  indictable  as 
principal. 

APPEAL  by  defendant,  Billiard  Ghtfton,  from  a  judgment  entered  upon 
a  verdict  of  guilty  on  the  trial  of  an  indictment  for  larceny.    The 
iaots  sufficiently  appear  in  the  opinion. 

L.  &  Hargrove,  Attorney-General,  for  the  State. 
Mr.  Sueedlj  for  the  prisoner. 

Sbttlb,  J.  The  defendant  being  charged  in  a  bOl  of  indictment,  con* 
talning  a  single  count,  with  the  larceny  of  a  cow,  ^  of  the  value  of  one 
dollar,''  prayed  the  court  to  charge  the  jury  ^  that  this  being  a  felony. 
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only  those  who  were  present  could  be  guilty  as  principals,  and  those 
advising  and  counseling  could  not  be  convicted  under  this  bill  of  indict* 
•ment.''  The  court  refused  the  prayer,  and  charged  that  if  the  prisoner 
•counseled,  aided,  abetted  or  advised  the  larceny,  he  was  guilty. 

The  text-books  tell  us  that  in  high  treason  and  petit' larceny  there  are 
no  accessories,  but  all  concerned  are  principals,  for  different  reasons  how- 
•ever,  which  we  need  not  state  here,  as  the  learning  is  so  familiar.  1  Hale, 
715 ;  2  Hawk.  P.  C,  c.  29,  1, 24;  4  Bl.  Com.  86 ;  1  Bish.  Crim.  Law, 
-39,  622.  These  authorities  are  followed  by  our  own  decisions.  In  SUmU 
V.  Bardenj  1  Dev.  518,  it  is  said  ^'  all  who  are  concerned  in  petit  larceny 
-are  principals,"  etc  In  this  indictment  the  value  of  the  cow  is  laid  at 
more  than  twelve  pence,  to  wit,  one  dollar,  which  at  common  law  con- 
stituted  grand  larceny,  and  the  defendant  was  entitled  to  the  charge 
'prayed  for  if  the  evidence  made  it  appropriate,  unless  our  statute  abolish- 
ing all  distinctions  between  grand  and  petit  larceny  has  the  effect  to 
reduce  grand  larceny  to  the  grade  of  petit  larceny. 

Bishop,  in  his  work  on  Criminal  Law,  S  622,  says  :  "  Whether  grand 
is  reduced  to  petit  larceny  under  American  statutes,  abolishing  or  modify- 
ing the  general  distinction  between  grand  and  petit  larceny,  is  a  question 
tipon  which  we  appear  to  have  no  adjudications. 

The  defendant's  counsel  argues  that  after  the  distinction  between  grand 
imd  petit  larceny  was  abolished  by  7  and  8  Geo.  IV,  every  larceny  in 
England  was  raised  to  the  grade  of  grand  larceny.  So  it  was.  But  an 
-examination  of  the  English  statute  will  show  that  it  is  just  the  reverse  of 
ours,  and  while  it  raises,  in  express  terms,  petit  to  grand  larceny,  ours 
•draws  grand  down  to  the  grade  of  petit  larceny. 

We  quote  them  in  contrast.  The  English  statute  enacts  "  that  the  dis- 
tinction between  grand  larceny  and  petit  larceny  shall  be  abolished,  and 
•every  larceny,  whatever  be  the  value  of  the  property  stolen,  shall  be 
deemed  to  be  of  the  same  nature,  and  shall  be  subject  to  the  same  ind- 
•dents  in  all  respects  as  grand  larceny  was  before  the  commencement  of 
this  act,"  eta,  and  provides  for  trying  "  all  accessories  to  such  larceny. " 

Our  statute  enacts :  ^^ AH  distinctions  between  petit  larceny  and  grand 
larceny,  where  the  same  hath  now  the  benefit  of  dergy,  is  abolished ;  and 
the  offense  of  felonious  stealing,  where  no  other  punishment  shall  be 
-spedfically  prescribed  therefor  by  statute,  shall  be  punished  as  petit  lap- 
<eny  is,"  etc   Bat  Rev.,  ch.  82,  S  25. 

Our  conclusion  is,  that  the  charge  of  his  Honor  was  correct. 

Lei  it  be  certified  that  there  is  no  error. 
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State  «r  ivt.  Babnxs  t.  Lxwis,  appellaiit. 

(78N.G18&) 

Swreijfikip — emdUiimal  eimiraet  — •  guardian' 8  UmL 

▲giiaid]iB'tb<mdxedtedthatlttraBezeciitodl7L.a]idP.  sf  snrett^  U  signed  trat  F. 
did  not  EM,  that  L.  oonld  not  show,  as  adefenae  to  an  action  on  the  bond,  that  he- 
traa  indooed  to  digo  by  a  ptomise  that  P.  woold  also  sign  ft,  which  pvomlse  he  had  al- 
wmj%  believed  was  fnliuied. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff  in  an 
action  against  defendant  as  surety  upon  a  guardian's  bond.  The  only 
important  question  was  raised  by  the  offer  on  the  trial  by  defendant  to* 
show  that  as  an  inducement  to  the  execution  of  the  bond  by  him  one 
Speight,  the  guardian,  promised  that  one  Powell  would  also  sign  as 
surety ;  that  when  he  signed,  the  name  of  Powell  appeared  on  the  bond  aa 
one  of  the  sureties,  and  upon  the  strength  of  that  promise  he  signed,  and 
that  not  until  long  after  such  signing  did  knowledge  of  the  fact  that 
Powell  did  not  sign  come  to  him.    Other  facts  appear  in  the  opinion* 

BaUh  ^  Son  and  /.  W.  Johmon^  for  appellant 
Howard  ^  Pony  and  2).  Battky  for  respondent 

BoDMAH,  J.  The  defendant  b  sued  as  surety  for  one  Spdght,  on  %• 
bond  given  by  Speight  as  guardian  for  the  relator.  He  makes  two  d^ 
fenses :     [The  first  defense  was  not  important] 

2.  The  defendant  ^  proposed  to  prove  by  himself  that  the  said  John 
F.  Speight,  now  dead,  as  an  inducement  to  his  signature  of  the  bond  as 
surety,  stated  that  one  Jesse  H.  Powell  would  also  sign  the  bond  as  surety^ 
and  that,  upon  that  promise  and  understanding,  defendant  agreed  to 
sign  the  same  as  surety,  and  that,  when  he  signed  the  same  in  presence  of 
the  court,  the  bond  was  filled  up,  and  on  the  face  thereof,  the  name  of 
said  Powell  appeared  as  one  of  the  sureties,  and  defendant  had  no  knowl- 
edge that  said  Powell  did  not  sign  the  same  as  surety,  until  about  four 
years  ago."  The  court  refused  to  hear  the  testimony,  and  defendant 
excepted. 

The  propriety  of  the  rejection  of  this  testimony  depends  entirely  on 
Its  materiality.  If  the  facts  proposed  to  be  proved  would  have  made  a 
sufiknent  defense,  either  to  the  whole  or  to  any  part  of  the  relator's  daim^ 
the  testimony  was  material,  and  should  have  been  received.    If,  however,, 


462  NORTH  CAROLINA, 

State  ex  rd,  Barnes  v.  Lewis. 

It  would  not  have  been  a  defense,  it  was  immaterial,  and  was  properly 
rejected. 

The  authorities  bearing  more  or  less  directly  npon  the  question  thas 
presented  are  nnmerons,  and  not  always  consistent,  and  I  have  not  any* 
where  met  with  an  attempt  to  classify  them,  and  to  extract  the  general 
roles  which  they  establbh.  The  task  would  be  a  laborious,  and  if  fsdrlj 
done,  a  useful  one.  The  members  of  this  court,  however,  have  no  time 
for  such  tasks.  All  that  we  shall  undertake  to  do  will  be  to  distinguish 
certain  dasses  of  cases  from  the  present,  and  to  state  the  grounds  of  our 
decision  in  the  present  case. 

An  official  bond  is  presented  to  a  person  who  is  solicited  to  sign  it  as  a 
surety,  and  the  names  of  certain  other  persons  are  recited  in  the  body  of 
the  bond,  and  appear  signed  to  it,  and  the  person  solicited  to  sign  be- 
lieves that  their  signatures  are  genuine,  when,  as  afterward  appears,  they 
are  forged,  the  surety  is  not  bound.  Seefy  y.  7%$  People,  27  HI.  178 ; 
Ohamheriin  v.  Betwery  S  Bush  (Ky.),  561.  But  eontrety  Bigehw  v.  Com' 
^9yh  5  Ohio,  256. 

2.  If  it  is  agreed  between  the  parties  to  an  obligation  that  it  shall  not 
be  valid  unless  executed  by  all  of  certain  persons,  it  is  not  valid  until 
so  executed.  Thus,  generally  expressed,  the  rule  is  unquestionable ;  but 
it  is  subject  to  be  controlled ;  as  for  examjAe,  if  it  be  afterward  delivered 
absolutely  to  the  obligee  by  a  part  of  the  proposed  obligors  only.  SlaU 
V.  Peck,  53  Me.  284.  And  the  older  authorities  are,  that  it  cannot  be 
delivered  to  the  Migee  as  an  escrow. 

In  the  case  of  an  official  bond  taken  under  the  authority  of  a  court, 
probably  a  notice  to  the  court,  assented  to  by  it,  that  a  surety  had  signed 
the  bond  and  left  it  with  the  derk  (and  a  fortiori  with  another  person), 
to  be  delivered  on  condition  only,  would  defeat  a  delivery  before  per- 
formance of  the  condition.  It  may  be  doubted  whether  notice  to  the 
derk,  who  is  not  the  agent  of  the  court  for  such  purpose,  and  has  no 
authority  to  assent  to  any  such  condition,  would  have  any  effect.  But 
this  question  need  not  be  discussed,  as  it  will  appear  in  the  present  case 
that  no  such  notice  was  given  to  either  the  court  or  its  derk. 

8.  If  the  delivery  of  an  offidal  bond  made,  not  to  the  officer  author- 
ised to  receive  it,  but  to  the  prindpal  obligor,  on  the  condition  that  it  b 
not  to  be  delivered  until  certain  other  persons  named  in  the  body  of  the 
bond  shall  execute  it,  and  the  prindpal  obligor  neverthdess  delivers  it  to 
the  agent  of  the  obligee,  without  execution  by  such  other  persons,  and 
without  other  notice  of  the  condition  than  is  to  be  implied  from  the  naknes 
of  such  persons  appearing  in  the  body  of  it,  the  sureties  who  have  signed 
are  not  bound.      Pawling  v.  United  States,  4  Cranch,  219.      This  case 
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lias  been  seyera^  times  questioned,  and  there  are  decisions  opposed 
to  it,  on  the  gronnd  that  the  obligee  conld  not  be  bonnd  by  a  condition  of 
which  he  had  no  notice.  Bnt  it  may,  perhaps,  be  supported,  on  the  ground 
that  the  appearance  in  the  body  of  the  bond  of  the  names  of  persons  who 
had  not  signed  was  of  itself  notice  that  the  instrument  was  incomplete, 
and  its  delirery  by  the  principal  obligor  alone  was  unauthorised.  Had  it 
been  delivered  by  the  sureties  who  signed,  the  case  would  hare  been  dif- 
ferent Sharp  y.  UmUd  States^  4  Watts,  21,  is  to  the  like  effect,  with 
the  difference,  that  in  that  case  the  act  of  Congress  under  which  the 
bond  was  given,  required  two  sureties,  which  might  help  both  to  induce 
the  one  who  signed  to  belieye  that  it  would  not  be  taken  without  the  sig- 
nature of  the  other,  and  also  to  notify  the  receiying  officer  that  it  was 
incomplete. 

Pepper  y.  StaU^  22  Ind.  899,  may  be  referred  to  in  this  connection,  al- 
though as  that  yolume  of  the  Indiana  Beports  is  not  accessible  to  us,  we 
can  only  refer  to  it 

To  return  to  our  case.  The  following  entry  appears  of  record  in 
Edgecombe  County  Court,  at  Noyember  Term,  1856,  at  which  the  bond 
sued  on  was  given :  ^^  John  F.  Speight  is  appointed  guardian  for  James 
A.  Barnes  (the  relator),  and  enters  into  bond  in  the  sum  of  $15,000, 
with  William  T.  Lewis  (the  defendant)  as  his  surety." 

It  must  be  inferred  from  this  that  Speight  never  offered  to  the  court 
any  other  surety  than  the  defendant  This  the  defendant  might  have 
known  upon  inquiry,  and  his  ignorance  of  it  proves  at  least  some  degree 
of  negligence. 

This  record  also  establishes  tiiat  the  instrument  was  delivered  by 
Speight  and  the  defendant  absolutely  as  their  deed,  without  qualiflcaUon 
or  condition.  If  the  defendant  then  intended  that  the  delivery  should 
be  conditioned  on  Powell's  signature,  a  prudent  caution,  as  well  as  fail 
dealing  toward  the  ward,  required  him  then  to  have  stated  such  condi- 
tion to  the  court  or  at  least  to  the  clerk.  It  may  be  doubted,  as  was 
said  before,  whether  such  a  statement  to  the  clerk  would  have  been  effec- 
tual, as  the  derk  is  not  authorised  to  receive  eecrowe.  But  that  question 
is  inunaterial,  as  the  instrument  in  question  was  not  so  delivered.  It  is 
contended,  however,  that  the  fact  that  Powell's  name  as  a  surety  ap- 
peared in  the  body  of  the  bond  was  of  itself  notice  that  the  instrument 
was  incomplete  without  his  signature,  and  that  the  delivery  was  condi« 
tionaL  It  will  be  seen  that  this  proposition  is  not  supported  by  the  cases 
of  Pawling  v.  Oi  S.  and  Sharp  v.  U.  S.,  wpra^  because  in  those  cases  ths 
Absolute  delivery  was  not  made  by  the  surety,  but  by  the  principal  alone 
^n  the  absence  of  and  contrary  to  the  instructions  of  the  surety. 
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It  is  not  supported  by  any  case  that  has  fallen  under  our  notioe.  It 
may  be  admitted  that  Uie  ciroomstanoe  relied  on  is,  ordinarily,  and  in  the 
absence  of  any  drcomstanoes  to  control  it,  proof  of  notioe  that  the  iii- 
stmment  is  at  the  time  incomplete.  Bat  an  absolute  deUyery  as  a  deed 
by  a  party  executing  it  b  incompatible  with  a  deliyery  on  condition,  and 
supersedes  as  to  him  any  preyions  notice  of  incompleteness.  It  estops 
the  party  from  any  defense  inconsistent  with  it.  Adam$  y.  Bsanif  1% 
Mass.  189;  Ckrtier  y.  Whittermarey  10  id.  442;  SooU  y.  Whippb,  5 
Oreenl.  886 ;  Boikini  y.  Lombard,  16  Me.  140;  SuUe  y.  Peek,  52  id. 
284 ;  Bigehw  y.  Chmeg^,  5  Ohio  St  256. 

The  derk,  upon  the  unqualified  deliyery  to  him  of  the  bond,  executed 
by  all  the  persons  whose  execution  was  required  by  the  order  of  the 
court,  might  reasonably  belieye,  that  if  an  intention  that  Powell  also 
should  sign  had  oyer  existed,  it  had  been  abandoned.  In  this  connection 
we  refer  to  the  judicious  remarks  of  the  court  in  LiJfi  y.  People,  27  HL 
178,  in  which  the  surety  had  been  induced  to  dgn,  by  the  forgery  of  aa 
antecedent  name. 

<<  By  a  fraud  practiced  by  the  defendant,  by  means  of  the  commission 
of  a  high  crime,  he  was  made  to  assume  a  different  and  greater  liability 
than  he  intended,  or  supposed  he  was  assuming.  It  is  not  like  the  case 
where  the  surety,  when  he  signs  the  bond,  is  assured  and  made  to  belieye 
that  others  will  afterward  sign  it  In  that  case  he  acts  upon  thesimple 
assurance  that  another  will  do  an  act  whidi  he  knows  may  be  defeated 
or  preyented  by  yarious  acddents,  nmd  he  tmui  there/ore  take  ike  m£  of 
eueh  aseuranee  hein^ /tdfitted," 

Aa  the  case  stands,  the  defendant  confides  in  Speight ;  his  conditioii 
that  Powell  also  should  sign  is  communicated  to  Speight  alone ;  he&ila 
to  use  ordinary  caution  either  to  protect  himself  or  to  protect  the  rdafeor. 
Clearly  this  was  negligence.  By  his  negligence  the  defendant  enabled 
Speight  to  become  possessed  of  the  tndieia  of  a  guardian,  and  to  obtain 
into  hb  possession  the  property  of  the  relator,  which  he  wastes,  and  then 
dies  insolyent  No  fraud  is  imputed  to  the  defendant ;  but  no  prindple 
of  equity  is  better  established  than  that  where  one  of  two  innocent  per- 
sons must  suffer  by  the  acts  of  a  third,  he  who  has  enabled  such  third 
person  to  occasion  th^  loss  must  sustain  it 

This  doctrine  b  not  confined  to  negotiable  securities,  but  b  of  general 
application,  and  it  would  seem  to  apply  with  espedal  foroe  to  the  bonds 
of  adminbtrators  and  guardians. 

There  b  no  error  in  the  judgment  below. 

Peb  Cukiax.  JUIffwietU  4ffirm$d» 
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Pboplx  ex  reL  Yak  BoKKSLBir  y.  Cakadat,  appeUaal. 

(7S  H.  C.  1S8.) 
Oomiihiiimai  law — right  oftuffragt  -—  r0^tsiratMii--a|)fMrtibiiaMiit  ^rtprefMtaliM. 

Tha  coprtltatlon  oi  North  GatoUna  provldei  that "  erery  male  pen<m  twenty-one  yeui 
old  resident  in  the  State  twelre  montbe  and  in  the  county  thhrtj  days,  ihall  be  an  elee> 
lor."  Heldf  that  a  statatory  piOTieion  reqniring  ninety  days  residence  aaa  qualification 
for  Toting  for  city  ofBoen  was  onconBtttatioDaL  EM,  also,  that  under  a  constitotiona] 
aothoiity  to  provide  for  registration,  the  legislature  conld  not  enact  a  registry  law 
piactlcaUy  disfranchising  electors. 

A  statate  gave  to  each  ward  of  a  city  an  equal  number  of  aldeimen  in  the  municipal 
council,  but  so  divided  the  city  tliat  two  wards  contained  400  voters  each,  while  the 
remaining  ward  had  2,800  voters.  SM^  in  violation  of  the  principle,  that  representa- 
tion should  be  apportioned  as  near  as  may  be  to  the  popular  vote^  aaad  void. 

APPEAL  by  defendants  from  a  jadgment  in  favor  of  the  relators  in  an 
agreed  case  submitted  to  the  conrt.  The  relators  were,  under  the 
proyisions  of  an  act  of  the  Greneral  Assembly  of  North  Carolina,  passed 
on  the  Sd  of  February,  1875,  which  amended  the  charter  of  the  city  of 
Wilmington,  elected  aldermen  of  said  city*  The  respondents,  who 
had  previously  been  elected  aldermen,  claimed  to  be  entitled  to  hold 
the  offices  under  the  provisions  of  the  charter  providing  for  the  continu- 
ance in  office  of  municipal  officers  until  their  successors  should  be  elected 
and  qualified,  upon  the  ground  that  the  law  amending  the  charter  was  in 
several  essential  particulars  unconstitutional  and  void.  The  particulars 
were  these :  First,  the  amendment  made  an  invalid  provision  as  to  resi- 
dence.    This  is  as  follows  : 

'*  Every  male  person  twenty-one  years  old  and  upward  shall  be  en- 
tided  to  registration,  who  shall  have  resided  twelve  months  in  the  State 
and  ninety  days  next  preceding  the  election,  in  the  lot,  the  block  and  the 
ward  in  which  he  resides  at  the  time  of  applying  for  registration,  and  no 
other  person  shall  be  so  entitled." 

Second.  It  made  certain  provisions  in  respect  to  registration  that  when 
earned  into  effect  rendered  registration  and  voting  impracticable  on  the 
part  of  those  entitled  to  vote. 

liiird.  By  a  division  of  the  city  into  three  wards,  each  ward  being 
entitled  to  the  same  number  of  aldermen  in  the  city  council,  it  gave  to  a 
small  number  of  voters  residing  in  the  first  and  second  wards  twice  the  num- 
ber of  representatives  that  more  than  three  times  the  number  residing  in 
the  third  ward  had.  The  voters  in  the  first  and  second  wards  numbered 
800,  those  in  the  third  ward  2,800.  Such  other  facts  as  may  be  of  im- 
portanoe  appear  in  the  opinion* 
Vol.  XXL— 59 
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Jtuisellf  Shtpp  Sf  BaiUjff  Fawle^  Bather  and  Blmiffhionj  for  appellanta. 
Strange  and  Smith  df  Strong^  for  relators. 

Rbadb,  J.  Oar  goyemment  is  founded  on  the  will  of  the  people. 
Their  will  is  expressed  by  the  ballot.  The  ballot  embraces  every  dtisen 
twenty-one  years  old,  who  has  had  a  residence  in  the  State  for  twelve 
months,  and  in  the  county  where  he  offers  to  vote,  for  thirty  days.  There 
is  no  other  qoalification  required.  Property  qualifications  for  voters  and 
office-holders,  which  our  former  Constitutions  required,  and  which  many 
thought  important,  have  passed  away,  and  are  now  regarded  as  antiquated. 
Not  only  is  freedom  to  vote  and  hold  office  secured  in  our  present  Cou- 
stitution,  but  it  is  so  imbedded  in  the  hearts  of  the  people  that  it  was 
thought  necessary  to  stipulate  against  any  interference  with  it  by  a  con- 
templated convention  to  alter  the  Constitution.  The  act  of  the  last 
General  Assembly  caUing  a  convention  has  a  provision  that  the  conven- 
tion '<  shall  not  require,  or  propose  any  educational  or  property  qualifica- 
tion for  office,  or  voting,"  and  requires  the  delegates  to  take  an  oath  to 
observe  it. 

Whether  that  is  wise  or  unwise,  the  court  can  give  no  opinion.  Our 
province  is  to  expound  the  Constitution  and  laws  as  they  are  made,  and 
LOt  to  make  them. 

The  Constitution  provides  that  every  male  person  twenty-one  years 
old,  resident  in  the  State  twelve  months,  and  in  the  county  thirty  days, 
shall  be  an  elector —  Art.  VI,  §  1.  An  elector  for  what  ?  The  Consti- 
tution does  not  say  for  what  Does  it  mean  elector  for  president,  or  for 
members  of  Congress,  or  for  governors,  or  for  judges,  or  for  members  of 
the  General  Assembly,  or  for  county  officers,  or  for  township  or  town 
officers,  or  for  what  dse  ?  There  it  stands  by  itself,  without  explanadoa 
— that  every  such  person  shall  be  an  elector — a  voter.  It  evidently 
means  to  designate  those  persons  as  a  e&Uf,  to  vote  generally  whenever 
the  polls  are  opened  and  elections  held  for  any  thing  connected  with  the 
general  government,  or  the  State  or  local  governments.  Just  as  a  class 
of  persons  are  designated  as  qualified  for  jurors. 

And  so  in  Art.  YII,  §  1,  it  is  provided  that  all  eounig  elections  shall  be 
by  ''  the  qualified  voters  thereof."  But  who  are  they  ?  There  is  no  way 
of  determining  except  to  look  back  to  the  c&Uf  designated  above. 

And  so  the  5th  section  provides,  that  townihip  elections  shall  be  by  the 
<*  qualified  voters  thereof."  And  we  have  to  look  to  the  efatt  t3  find  out 
who  they  are. 

And  so  Art  YII,  §  7,  provides  that  no  county,  cUg^  town^  at  otlur 
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mutmeipal  corporation  shall  contract  any  debt,  etc,  unless  by  a  vote  of  a 
majority  of  the  ^  qaalified  voters  therein  ; "  and  we  have  to  look  to  the 
dan  to  find  who  they  are. 

Here  counties,  cities  and  towns  are  grouped  together ;  and  so  are  their 
qualified  voters.  And  except  in  this  way  there  are  no  qualifications  pre> 
scribed  for  voters  in  cities  and  towns.  But  cities  and  towns,  like  counties 
and  townships,  are  parts  and  parcels  of  the  State,  organised  for  the  con- 
venience of  local  self-government  And  the  qualifications  of  their  voters 
are  the  same.  It  follows,  that  the  Greneral  Assembly  cannot  in  any  way 
change  the  qualifications  of  voters  in  State,  county,  township,  city  or  town 
elections. 

And  yet  the  act  which  we  are  considering  requires  a  residence  of 
ninety  days,  instead  of  thirty.  And  if  ninety  days  may  be  required,  a 
year,  or  years  may  be.  And  so,  in  many  of  our  young  and  growing  towns, 
a  majority  of  the  citizens  may  be  excluded,  and  the  government  given  to 
^  the  oldest  inhabitants ; "  or,  if  long  residence  may  be  made  a  qualifica- 
tion,  so  it  may  be  made  a  disqualification,  and  then  the  government  may 
be  given  to  the  youngest  inhabitants.  And  so,  if  these  qualifications  may 
be  added,  then  any  i^hert  may ;  just  as  we  find  that  in  one  of  the  town 
charters  granted  by  the  last  General  Assembly,  it  is  provided  that,  in 
addition  to  the  dtixens  of  the  town,  all  persons  who  have  lived  in 
the  county  twelve  months  ^and  who  own  taxable  real  estate  in  said 
town,  who  have  paid  all  the  taxes/'  etc,  shall  be  allowed  to  vote  Acts 
of  1874-'5,  ch.  157,  Private  Laws.  Surely  the  legislature  had  no 
power  to  put  any  portion  of  the  people  of  the  State  under  such  a  govern* 
ment.  If  they  can  do  that,  then  they  can  put  Wilmington  under  the 
j;ovemment  of  the  land  owners  of  New  Hanover  county. 

For  iUpstration :  a  man  presents  himself  at  a  town  election  and  sayi, 
I  have  voted  in  the  State  election,  in  the  couutj  election,  in  the  township 
election,  and  now  I  want  to  vote  in  the  town  election,  where  I  have  lived 
thirty  days.  His  vote  is  rejected,  because  he  has  not  resided  there  nine^ 
days.  In  vain  we  look  in  the  Constitution  for  any  such  qualification. 
The  Greneral  Assembly  has  disfranchised  him,  and  that  in  a  case  which 
comes  much  nearer  home  to  him  than  any  other  election ;  for  the  town 
government  affects  his  business,  trade,  market,  health,  comfort,  pleasure, 
taxes,  property  and  person. 

We  are  of  the  opinion  that  the  qualifications  for  a  voter  in  a  city  or 
town  are,  dtixenship,  twenty-one  years  of  age,  twelve  months'  residence 
hi  the  State,  and  thirty  days  in  the  city  or  town. 

IL  Again:  The  act  provides  that  before  an  election  there  shall  be  a 
registration  of  voters,  and  only  those  who  register  can  vote.    The  ts^ik 
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ward  18  made  a  registration  and  election  precinct ;  and  so  with  tbe  second. 
The  third  ward  is  divided  by  metes  and  bounds  into  fonr  precincts.  Of 
course  every  voter  must  register  in  the  ward  and  in  the  precinct  where  he 
lives,  and  in  no  other,  and  must  vote  where  he  registers,  the  object  being 
to  prevent  fraud  by  ^<  repeating.''  But  a  large  portion  of  the  third  ward 
—on  the  west  side  of  the  river —  was,  by  mistake  probably,  not  included 
in  any  of  the  precincts.  And  of  course  they  cannot  register  and  vote. 
And  Perry  v.  Whitaker^  71  N.  C.  475,  is  an  express  decision  that  that 
makes  an  election  void. 

Indeed,  it  would  seem  that  the  registration  provisions  for  such  parts  of 
the  city  as  are  embraced,  are  so  impracticable  a»  to  amount  to  the  dis- 
franchisement of  the  voters. 

The  Constitution  ordains  that  the  Greneral  Assembly  shall  provide  for 
the  registration  of  voters,  and  that  no  one  shall  vote  without  registration. 
Art  VI,  §  2.  This  means  that  the  General  Assembly  shall  provide  the 
conveniences  and  necessaries,  so  that  the  voters  can  register.  *  It  is  to 
fiuulitate  the  exercise  of  the  right  of  the  ballot ;  and  not  to  defeat  it.  It 
is  true  that  this  includes  the  power  and  the  duty  to  throw  such  guarda 
around  as  will  protect  the  ballot  from  fraud.  And  therefore  our  genera] 
election  law  provides,  that  when  a  voter  offers  to  register,  or  vote,  he  may 
be  challenged,  and  required  to  take  an  oath  as  to  his  qualifications.  And 
so  in  our  general  law  regulating  town  elections.     (Battle's  Bevisal.) 

There  can  be  no  objection  to  that,  and  it  prevents  no  man  from  votings 
and  puts  him  to  no  inconvenience.  If  a  man  will  swear  that  he  has  the 
qualifications,  then  he  can  register  and  vote ;  unless  it  can  be  proved 
against  him  that  he  is  not  entitled.  And  in  that  case  he  can  be  rejected. 
But  the  act  under  consideration  is  framed  upon  ihe  idea  of  making  the 
ballot  as  difficult  as  possible.  Indeed  it  makes  it  impracticable.  It  pro- 
vides that  '^  any  elector  may,  and  it  shall  be  the  duty  of  the  registrar  to 
challenge  the  right  of  any  person  to  register,  known  or  suspected  not  to 
be  lawfully  entitled  to  register ;  and  when  such  challenge  shall  be  made, 
it  shall  be  the  duty  of  the  registrar  to  require  such  person  to  prove  to  the 
satisfaction  of  the  registrar  the  fact  of  his  being  of  lawful  age  to  vote,  the 
fact  of  his  residence  for  twelve  months  in  the  State,  and  for  ninety  days 
in  the  lot,"  etc.  It  will  be  noted  that  any  bystander  may  challenge  the 
voter  without  proving  any  thing  against  him,  and  the  voter  is  not  allowed 
to  swear  to  his  qualifications ;  but  he  must  prove  them  by  the  oaths  of 
others,  and  these  others  must  be  known  to  the  registrar,  and  the  registrar 
must  be  satisfied.  Now,  how  is  it  possible  for  persons  who  move  into 
Wilmington  from  other  counties  in  the  State  to  get  witnesses  from  a  dis< 
lance  known  to  the  registrars  in  Wilmington  to  prove  their  ages  and  their 
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residenoes  ?  It  is  impoBsiUe.  It  is  a  practical  denial  of  the  right  te 
register  and  vote. 

in.  It  has  been  already  said  that  towns  and  dties  are  but  parts  and 
parcels  of  the  State  for  the  conyenience  of  local  self-gOTemment,  and  that 
the  Totersy  and  the  rights  of  voters,  are  the  same  as  in  the  State  govern* 
ment.  A  fundamental  principle  in  the  State  government  is,  that  repre- 
sentation shall  be  appartumed  to  the  popular  vote  oi  near  as  nuty  he. 
Large  counties  and  large  districts  shall  have  more  representatives  than 
small  ones,  so  that  not  only  every  man  may  votei,  but  hb  vote  shall  count 
in  the  representative  body. 

The  act  creates  a  representative  legislative  body  —  board  of  nine 
aldermen,  for  the  city  of  Wilmington.  Now,  if  every  voter  could  vote 
for  all  of  the  nine  aldermen,  of  course  every  man's  vote  would  count.  Or, 
if  thd  city  were  divided  into  three  wards,  as  nearly  equal  as  may  be,  and 
each  ward  elect  three  of  the  aldermen,  then  every  vote  would  count.  But 
instead  of  that  the  dty  is  divided  into  three  wards  —  the  first  has  about 
400  voters ;  the  second  about  400 ;  and  the  third  2,800.  So  that  one  vote 
in  the  first  and  second  wards  counts  as  much  as  seven  votes  in  the  third 
ward.  That  this  is  a  plain  violation  of  fundamental  principles,  the  appor- 
tionment of  representation,  is  too  plain  for  argument  That  the  legis- 
lature never  intended  such  a  result,  we  are  obliged  to  assume.  Nor  is 
there  any  thing  stated  in  the  case  that  can  reasonably  account  for  it  To 
the  suggestion  that  it  was  to  protect  property  from  irresponsible  voters, 
it  b  answered,  that  it  b  stated  in  the  case  that  the  valuation  of  proper^ 
in  the  third  ward  is  about  equal  Uf  the  valuation  in  both  the  other  wards 
put  together.  And  to  the  suggestion  that  it  was  to  Separate  the  colored 
from  the  white  vote,  it  b  answered,  that  while  most  of  the  colored  voters 
are  in  the  third  ward,  yet  there  are  also  more  white  voters  in  the  third 
ward  than  in  both  the  other  wards  together.  And  to  the  suggestion  that 
it  was  to  favor  the  intelligent  and  educated  and  give  them  control  of  the 
city  government,  it  is  answered,  that  by  the  same  legislature  such  a 
principle  is  expressly  repudiated  as  existing  in  the  present  Constitution, 
■and  is  expressly  prohibited  from  being  incorporated  in  any  subsequent 
Constitution.  The  convention  '^  shall  not  require,  nor  propose  any 
educational  or  property  qualification  for  office  or  voting."  And  to  the 
suggestion  that  it  b  a  plan  devised  by  the  city  for  its  better  government, 
it  b  answered,  that  not  one  voter  in  five  voted  at  the  election* 

At  any  rate,  without  questioning  the  intent  of  the  legislature,  we  see 
that  the  effect  of  the  act  b  to  violate  the  fundamental  prindples  of  the 
Constitution,  and  their  own  cherished  and  declared  purpose  to  maintain 
free  manhood  suffrage,  and  to  eschew  educational  or  property  qualifio^ 
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tions.  And,  as  is  said  in  Jaeob$  v.  SmaUiaoodf  68  N.  C.  112,  it  is  tlie 
effect  of  the  act,  and  not  the  intention  of  the  kgidaturej  which  renders  it 
void. 

It  is  nsnal  in  quo  warrcaUo  to  inquire  first  into  the  title  of  the  defendaad 
to  the  office ;  but  we  are  precluded  from  that  inquiry  here  bj  tiie  case 
sent  us,  as  we  are  confined  to  the  record,  which  b  as  follows : 

'^  Upon  the  foregoing  facts  it  is  submitted  to  the  honorable,  the  Superior 
Court  of  New  Hanover  county,  to  determine  the  following  questions : 

**  1.  Whether  the  relators  of  the  plaintiff  are  now  entitled  to  the  said 
office  of  aldermen  of  said  city  ?  2.  If  not  entitled  now,  will  they  be  S9 
entitled  from  and  after  the  first  Thursday  in  August,  etc.  ?  " 

^  And  it  is  agreed  that  if  the  court  shall  be  of  opinion  in  the  affirmadve 
upon  either  one  of  said  two  questions,  judgment  shall  be  rendered  that 
the  defendants  shall  be  ousted  from  the  said  offices,  and  that  the  relators 
be  put  in  possession  thereof." 

(Signed  by  the  attorneys  for  the  parties.) 

It  was  insisted  upon  the  aigument  here,  that  if  the  title  of  the  relators 
is  bad,  the  title  of  the  defendants  b  bad  also,  and  for  the  same  reason* 
But  it  will  be  seen  that  the  only  point  presented  to  us  is,  as  to  the  title 
of  the  relatori. 

There  b  error. 

B(M>]CAN,  J.,  dissents  from  the  reasoning  in  the  third  ground  takisn  by 
the  majority  of  the  court,  but  concurs  in  the  remainder  of  the  opinioo 
and  in  the  result.  ^ 

Judffmont  rsMfwdL 


HooRB  V.  Gbbkn,  appeUaat 

(73N.adM.) 

Jmet  91^  cM  preeea  ^^  priifiU^    CmuOtutional  h»  —  tsyni wiwf^  Ml 

A  penon  brought  into  oonrt  npotn  erimbial  piooen  sad  mimtttftrt  lo  bail,  Md,  not  pd^ 

ileged  while  in  oooxt  from  arrest  on  dvil  prooess. 
▲  itetate  allowinff  an  aneat  in  an  actioii  for  libel  does  not  vioilate  a  oonstttntloiial 
proririan  that "  there  ahall  be  no  imprisonment  for  debt  ezoept  in  caaee  of  fkand." 

APPEAL  by  defendant  from  an  order  refusing  a  motion  to  vacate  an 
order  of  arrest.    At  a  term  of  the  Guilford  Superior  Court  held  in 
1874  the  presiding  judge,  upon  an  affidavit  of  the  prosecutor,  issued  a 
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warrant  for  the  arrest  of  defendant  upon  a  criminal  oharge  of  libeL 
Defendant  was  arrested  and  brought  into  court  He  waived  an  examina- 
tion and  offered  bail  to  appear  and  answer.  The  bail  was  accepted,  the 
proper  undertaking  executed,  and  defendant,  bj  order  of  the  court,  dis« 
uiarged.  At  this  time  he  was  in  custody  in  the  bar  of  the  court  As 
soon  as  defendant  was  discharged  the  sheriff  sat  down  beside  him  in  the 
bar  and  served  a  summons  in  a  civil  action  of  libel  commenced  by  the 
prosecutor  in  the  criminal  proceeding,  and  also  an  order  of  arrest  issued 
by  the  court  therein,  and  took  him  into  custody.  The  defendant  then 
made  thb  motion  for  a  discharge  from  arrest  on  the  civil  action  on  the 
ground  that  at  the  time  it  was  made  he  was  privileged  from  arrest 

Scott  ^  OaldwMj  and  Merriment  Fuller  ^  Aihe^  for  appellant 

Gibner  and  J*  T.  Manhdody  for  respondent 

Rodman,  J.  Two  questions  of  some  importance  are  presented  by  the 
record  in  this  case : 

1.  Was  the  defendant  privileged  at  the  time  of  his  arrest  ?  The  au- 
thorities which  have  been  found  on  this  point  are  very  few,  but  tiiey  are 
very  respectable  and  we  consider  them  decisive.  They  establish  a  die* 
tinction  between  parties  who  are  attending  court  prosecuting  dvil  actions 
and  persons  who  have  been  brought  into  court  on  criminal  process  and 
have  been  discharged  from  arrest  under  it 

In  Hare  v.  ^fde,  16  Ad.  and  £.  894  «<  $eq.  (71*  £.  C.  Rep.  878), 
the  defendant  Hyde  had  been  tried  for  embezzlement  and  acquitted  and 
discharged.  Inmiediately  afterward  and  before  leaving  the  court-room, 
and  whilst  the  court  was  still  sitting,  he  was  arrested  on  a  co.  f a.  On 
tiie  hearing  of  a  motion  for  his  discharge.  Lord  Gakpbbll,  C.  J.,  said  : 
^'  I  am  of  opinion  that  the  defendant  had  no  privilege  in  respect  of  his 
having  been  tried  and  acquitted  and  ordered  to  be  discharged.  He  was^ 
after  that,  in  the  same  position  as  any  other  of  the  eireufn9tanee$  in  court 
The  cases  show  that  an  acquitted  prisoner  has  no  privilege  redeundo  / 
and  it  follows  that  while  remaining  as  a  spectator,  he  has  no  privilege 
more  than  any  one  else."  This  rule  must  equally  apply  to  a  prisoner 
not  acquitted  but  discharged  from  arrest  on  bail.  There  may  not  be  any 
very  strong  reason  for  the  distinction  above  stated.  That  which  is  sug- 
gested is,  that  parties  in  civil  actions  appear  in  court  voluntarily,  and 
should  be  encouraged  to  appear,  by  immunity  from  arrest;  whereas 
defendants  in  criminal  actions  appear  involuntarily,  and  need  not  be 
encouraged.  Perhaps  another  reason  may  be  the  probable  difficulty  of 
finding  persons  of  the  class  of  those  who  are  most  generally  arrested  foi 
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crime.  But  whatever  the  reason  maj  be,  as  the  role  Is  not  apparentlj 
unreasonable  or  oppressive,  we  fed  boond  to  abide  by  the  law  as  we  find 
it  to  have  been  heretofore  declared. 

In  the  case  cited,  as  in  the  case  before  ns,  the  defendant  was  arrested 
during  the  sitting  and  in  the  presence  of  the  court  It  was  held  diat 
the  prisoner  was  not  thereby  necessarily  entitled  to  his  discharge  ;  that 
the  coort  mighty  in  some  cases,  order  his  discharge,  and  might  treat  the 
arrest  as  a  contempt ;  but  if  that  court  did  not  think  proper  so  to  treat 
it,  no  other  court  would  do  so  on  the  application  of  the  prisoner.  See, 
also,  Goodwin  v.  Lordan,  1  Ad.  &  E.  878  (28  £•  C.  Bep.  106). 

2*  It  is  contended  that  an  arrest  in  an  action  for  a  libel  b  in  violation 
of  section  16  of  the  Bill  of  lEUghts  of  this  State,  which  says  ^  there  shall 
be  no  imprisonment  for  debt  in  this  State,  except  in  cases  of  fraud."  The 
argument  b  this :  The  moment  a  judgment  shall  be  obtained,  the  claim 
for  damages  b  converted  into  a  debt ;  the  person  of  the  defendant  is 
thereupon  liberated,  and  his  bail  discharged.  For  what  purpose  then 
require  bail,  who  are  to  be  discharged  at  the  first  moment  when  their 
liability  can  be  of  any  value  ?  It  is  an  oppression  to  the  defendant  and 
of  no  possible  ben^t  to  the  plaintiff.  DeBinger  v.  Tweedy  66  N.  C 
206,  is  cited  as  the  authority  for  the  proposition  that  the  claim  for 
damages  is  converted  into  a  debt  within  the  meaning  of  the  Constitution, 
by  the  recovery  of  judgment.  Undoubtedly,  for  some  purposes,  it  is.  An 
action  of  debt  may  be  maintained  on  it,  and  a  JLfou  may  issue  on  it. 
But  to  construe  the  above  cited  clause  of  the  Bill  of  Bights,  as  forbidding 
imprisonment  for  any  cause  of  action  which,  by  judgment,  would  become 
a  debt,  would  make  its  prohibition  extend  to  all  cases,  as  every  cause  of 
action  becomes  a  debt  in  one  sense  when  a  judgment  is  recovered  on  it. 
Chitty,  in  his  standard  book  on  Pleading,  divides  all  actions  into  two 
great  classes  :  those  which  arise  ex  eonUrcu^  and  those  which  arise  ex 
ddieto.  No  doubt  the  framers  of  the  Constitution  had  thb  familiar  clas- 
sification in  mind,  and  in  forbidding  imprisonment  for  debt,  they  referred 
rather  to  the  cause  of  action  as  being  ex  caniraeiu,  than  to  the  form  it 
would  assume  upon  a  judgment  If  they  had  meant  to  forbid  imprison- 
ment in  every  civfl  action,  they  would  have  said  so.  But  by  forbidding 
it  for  deky  they  plidnly  imply  that  it  may  be  allowed  in  acdons  which  are 
not  for  debt  In  forbidding  imprisonment  for  debt,  as  popularly  under- 
Stood,  viz. :  for  a  cause  of  aetion  arising  ex  eontraeiUf  they  responded  to 
the  general  public  sentiment ;  but  I  know  of  no  writer  on  the  reform  of 
law,  who  has  recommended  the  abolition  of  punishment  for  trespassers 
and  wrong-doers.  Such  a  provision  might  be  humane  to  the  injuring, 
but  it  would  not  be  so  to  the  injured  parties.    It  would  withdraw  from 
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the  State  its  power  to  impose  a  wholesome  che<^  on  violence  and  wrongs 
and  woold  tend  to  license  disorders  and  law-breakings  incompatiUe  with 
the  peace  and  welfare  of  society. 

DMngwr  v.  Tw€€d  has  no  application  to  the  piresent  case.    It  is  oon^ 
fined  to  a  constmction  of  the  article  of  the  Constitatiion  respecting  home* 

There  is  no  error  in  the  judgment  below. 
Feb  CuBiAic 


Statb,  appellant^  v.  Biohmond  ahd  Danyillb  Bailboad  Comfavt* 

(T8  N.  C.  flB7. 

A  laflxood  oompany  in  which  the  State  had  a  oontraDing  failerat,  and  which  had  aifght 
mder  its  charter  to  change  the  gauge  of  its  road  track  at  wiD,  leased  fooh  road. 
JXsM,  that  a  statate  Uieieafter  paaeed  forbidding  the  leaaeee  to  change  Boeh  gauge  was 
nnoonstitatlonal  as  impairing  tiie  obligation  of  a  contract    (Briruif,  J.,  dlsaented.) 


APPEAL  by  the  State  from  a  judgment  npon  a  special  verdict 
rendered  on  the  trial  of  an  indictment  against  defendants  for  a  vio* 
lation  of  a  statute  forbidding  a  change  of  the  gauge  of  the  North  Caiv 
oUna  Bailroad.  Laws  North  Carolina,  1874-75,  chap.  159.  The  North 
GaroHna  Bailroad  Company  was  chartered  in  1849,  and  constructed  a 
railroad  of  the  uniform  gauge  and  width  of  four  feet  dght  and  one-half 
inches  to  the  Neuse  river,  and  operated  the  same  until  1871,  when  it 
leased  the  same  to  the  Bichmond  and  Danville  Bailroad  Company,  one 
of  the  defendants,  who  took  possession  and  thereafter  began  to  change 
the  gauge  to  five  feet  Thereupon  the  act  in  question  was  passed  by  the 
general  assembly.  The  State  of  North  Carolina  at  the  time  the  lease 
was  made  owned  a  controlling  interest  in  the  capital  stock  of  tihe  lessor 
company.  Other  facts  appear  in  the  opinion.  The  jury  found  a  special 
verdict  of  the  facts  with  the  further  finding  that  if  tihe  court  should  be 
of  opinion  that  the  ^'  law  is  with  the  State,  then  and  in  that  case  we  find 
the  defendanto  guilty,  otherwise  we  find  the  defendants  not  gnOty.** 
The  court  found  that  the  facts  would  not  authoriae  a  conviction. 

T.  Z.  Hairgrov€y  Attorney-General,  for  the  State. 

Mtrrinumj  FuOer  ^  Ashe^  and  Strang,  Fcwh  ^  Badger^  for  defendanu. 
Vol.  XXL—  60 
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BoDKAK,  J.  It  must  be  asanmed  in  considermg  thia  case,  that  tlie 
matters  decided  in  the  case  of  the  State  against  the  same  company  which 
is  now  a  defendant  (72  N.  C.  684),  are  the  settled  kws  o(  this  State, 
and  admit  of  no  question. 

Two  things  were  decided  in  that  case : 

1.  That  the  lease  of  its  road,  eta,  by  the  North  Carolina  Bailroad 
Ck>mpany  to  the  Richmond  and  Danville  BaQroad  Company  was  lawful 
and  valid. 

2.  That  the  lessees,  by  virtne  of  the  lease,  had  np  to  the  passage  of 
the  Act  of  1874-75  a  right  to  change  the  gange  of  the  North  Carolina 
road. 

With  respect  to  the  lease  thns  declared  to  be  lawful,  it  must  be  ob- 
served that  the  State  of  North  Carolina  owned  at  its  date,  and  stiU  owns^ 
two-thirds  of  the  capital  stock  of  the  company  which  made  the  lease, 
and  the  governor,  by  and  with  the  advice  and  consent  of  his  counsel,  had 
power  to  appoint  a  proportionate  number  of  the  directors  of  the  com- 
pany, who  are  removable  in  like  manner.  Sections  86  and  48  of  charter 
ratified  27th  January,  1849.  In  short,  the  State,  as  a  stockholder, 
through  its  lawfully  appointed  officers,  had  the  supreme  control  over 
every  act  and  contract  of  the  company,  and  the  lease  could  not  have 
been  made  without  the  express  consent  of  the  State.  The  lease  ex- 
pressly stipulated  that  the  gauge  might  be  changed,  and  the  power  to 
change  it  must  be  considered  an  inducement  to  the  Bichmond  and  Dan- 
ville Bailroad  Company  to  take  the  lease. 

The  lease  also  contains  the  following  provision :  **  And  the  said  par^ 
of  the  first  part  (the  North  Carolina  Bailroad  Company)  for  the  con^ 
sideration  aforesidd,  for  itself,  its  successors  and  assigns,  doth  oovenani 
with,  and  oblige  itself  unto  the  said  party  of  the  second  part,  its  suo- 
cessors  and  assigns,  that  its  stockholders  and  directors  wfll  not  do  any 
thing,  or  take  any  action  as  such  stockholders  and  directors,  that  may  or 
can  interfere  in  any  way  whatsoever  with  the  free  use  and  operation 
and  convenience  of  said  railroad,  and  other  property  so  hired,  let, 
**  farmed  out "  and  delivered,  by  the  said  party  of  the  second  part,  mv 
cording  to  the  terms  and  intent  of  these  presents."  Notwithstanding 
this,  the  Stiite,  through  its  attorney-general,  shortly  after  the  execution 
of  the  lease,  commenced  a  suit  against  the  Bichmond  and  Danville  Bafl- 
road  Company,  praying  among  other  things,  for  an  injunction  agamst  a 
change  of  gauge  intended  to  be  made  by  that  company  as  lessees.  This 
suit  pended  for  over  eighteen  months,  and  soon  after  it  was  decided  as 
above  set  forth,  and  after  the  Bichmond  and  Danville  Company  had 
begun  to  change  the  gauge,  as  it  was  held  it  had  a  right  to  do,  and  as 
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it  bad  a  right  to  have  done  long  before ;  and  after  the  company  had 
oi^mpleted  the  change  over  a  large  part  of  the  road,  the  general  assem 
bly  enacted  the  act  of  1874-'75,  6tk.  159,  which  (whatever  may  be  ita 
oonstmction  npon  the  language  naed)  intended  to  prevent  any  further 
change,  and  to  prohibit  it,  as  well  aa  a  oontinnance  of  the  change  made 
jnst  before,  by  penalties  and  pnniBbments  of  nnnsnal  severity.  It  i» 
contended  for  the  defendants,  that  this  legislation  is  a  violation  by  the 
State  of  the  contract  made  with  the  North  Carolina  Railroad  (3ompany 
in  its  charter,  the  rights  and  powers  under  which  are  held  by  the  de- 
fendant company  as  a  lawful  assignee  for  valne :  and  also  of  the  con- 
tract made  by  the  State  as  the  governing  power  in  the  North  Carolina 
Railroad  Company  with  the  defendant  company. 

It  is  also  suggested  that  it  appears  from  the  records  of  the  United 
States  courts  within  this  State,  that  ever  since  the  making  of  said  lease, 
the  State  through  its  creditors,  to  whom  its  stock  in  the  North  Carolina 
Railroad  Company  was  pledged,  has  claimed  and  received  its  share  of 
the  rent  payable  under  the  lease.  As  this  fact  (if  it  be  one)  does  not 
appear  in  the  special  verdict,  it  cannot  be  permitted  to  weigh  with  us. 

Whether  tihe  act  in  question  is  open  to  the  objection  that  it  impairs 
tihe  obligation  of  either  of  these  contracts,  is  the  important  question 
presented  to  us.  In  considering  it  this  court  disclaims  any  power  to 
avoid  an  act  of  the  legislature  upon  an  idea  of  protecting  the  honor  or 
good  faith  of  the  State  against  any  violation  real  or  supposed  of  either, 
by  that  body,  except  so  far  as  that  duty  is  expressly  enjoined  upon  it  by 
the  higher  law  of  the  Constitution,  which  its  members  have  sworn  to 
support. 

It  is  seen  that  the  proposition  of  the  defendants  is  that  the  ad 
violates: 

1.  The  charter  to  the  North  Carolina  Company,  of  whose  rights  and 
powers  the  defendant  company  is  the  lawful  assignee ;  and 

2.  The  contract  of  lease  made  by  the  North  Carolina  company  and  by 
the  State,  as  its  chief  stockholder  and  governing  power,  under  the  laws 
of  the  State,  to  the  defendant  company. 

These  two  propositions,  though  supported  mainly  by  the  same  arga- 
ments,  require  to  be  noted,  are  not  identical,  for  some  observations  which 
are  applicable  to  the  second  proposition  are  not  applicable  to  the  first 

It  is  too  late  to  question  that  a  charter  to  a  railroad  company  is  a  con- 
tract between  tihe  State  and  the  company,  which  the  State  cannot  violate* 
When  a  corporation  has  franchises  and  powers  which  it  may  lawfully 
assign  (as  the  North  Carolina  Railroad  Company  had),  the  assignee 
takes  the  place  of  the  assignor,  and  is  equally  entitled  to  tihe  protection 
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<if  the  law.  The  defendant  oompany,  at  the  passage  of  the  act,  held  an 
admitted  right  to  change  the  gange  as  it  thought  proper.  The  act  pro- 
hibited the  use  of  that  right  and  dgi^paremtfy  impaired  the  obligation  of 
the  charter.  The  burden  is  upon  those  who  defend  the  act  to  find  some 
feoognixed  principle  of  law  and  reason  on  which  it  can  be  supported. 

The  ooonsel  for  the  State  hare  undertaken  to  find  this  principle  in  the 
general  police  power  of  the  State,  and  we  agree  with  them  that  it  is  to 
be  found  there  if  anywhere,  for  a  right  to  regulate  internal  traflic  oyer 
failroads  and  nayigable  waters  is  but  a  part  of  the  police  power  of  the 
State,  and  is  subject  to  the  same  limitations  and  restrictions  as  that 
power  is.  Admittedly,  this  power  is  very  extensive,  and  I  am  not  aware 
that  any  jurist  has  yet  undertaken  to  circumscribe  and  define  its  limits 
by  any  continuous  line.  All  that  the  courts  have  done  or  can  as  yet  at- 
tempt to  do,  is  to  make  a  dot  here  and  there  by  the  dedsion  of  a  par- 
ticular case  as  being  within  or  without  the  line  and  leave  it  to  our  sno- 
^BBaon  to  connect  them  by  a  well-defined  line  when  they  are  able  to  do 
so.  The  nearest  approach  to  an  attempt  of  this  sort  which  I  have  seen 
is  in  chapter  16  of  Cooley  on  Const.  Lim.,  and  especially  on  pages  572 
and  577.  The  learned  author  cites  probably  all  Hie  cases  having  any 
•direct  bearing  on  the  subject  of  discussion.  From  these  we  conclude 
that  the  legislature  has  power  to  impose  all  such  regulations  on  railroad 
companies  in  the  use  of  their  roads  as  may  be  reasonably  proper  for  the 
safety,  and  perhaps  the  comfort  and  convenience  of  passengers  and  of 
all  others  entitled  to  use  the  road,  and  fgr  the  protection  from  injury  of 
the  inhabitants  and  property  of  the  country  through  which  the  roads 
pass.  A  railroad  company,  like  all  other  owners  of  property,  is  subject 
to  the  maxim,  ^  Sie  tden  tuo  ttf  aKenum  non  iaedoiJ'  Within  that  Ihnit 
it  has  the  same  control  over  its  property  that  an  individual  has,  to  use  it 
as  it  may  suit  its  ideas  of  its  interest  A  railroad  company,  althon^ 
created  in  part  for  the  advantage  of  the  public,  is  not  a  public  corporis 
tion  in  the  sense  that  a  county  is.  It  is  created  also  for  private  benefiti 
and  in  respect  to  those  purposes  it  is  a  private  corporation  and  its  char* 
ter  b  a  contract. 

The  rights  of  owners  of  adjoining  coal  mines  are  similar  in  some  re- 
spects to  those  of  railroad  companies  whose  roads  connect.  On  this  sak 
ject  see  the  valuable  case  of  Smitk  v.  Kenrieky  7  Man.  Or.  and  Scott. 
<515  (62  £.  C.  L.  R.) 

This  police  power,  however  extensive,  must  have  reasonable  limits.  In 
some  places  it  is  said  to  extend  to  every  thing  **  necessary  for  the  welfare 
and  prosperity  of  tihe  State."  But  that  would  be  te  remove  all  limits.  Such 
loose  and  ill  conditioned  expressions  mean  nothing  deinita.    The  limit 
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of  the  power  ig  the  nature  of  the  purpose  to  be  accomplished,  having  due- 
regard  to  the  conflicting  rights.  A  State  cannot  violate  its  contract  under 
a  pretended  exercise  of  its  police  power.  The  act  must  be  honajide  in* 
tended  to  relieve  some  evil  within  the  reach  of  that  power,  and  strictly 
applicable  to  that  end.  Among  the  instances  held  not  to  be  embraced  in  it 
are  these :  In  Pingry  v.  W€uhbuTny  1  Aiken,  268,  the  legislature  under* 
took  to  say  that  certain  persons  might  go  toll  free  over  a  road  authorised 
by  its  charter  to  take  toll  generally.  ^aSer  v.  New  Tark  Sf  Brie  Rail* 
ro€td  Chmpany^  21  Barb.  518,  where  the  act  required  the  company  to- 
make  the  preparation  for  a  street  to  cross  its  track  at  its  own  expense. 
Bailey  v.  PhiladdphtOy  etc.y  RaHroad  Ccmpanyy  4  Harr.  889,  and  Waeh^ 
ington  Bridge  Go.  v.  The  State,  18  Conn.  53,  where  statutes  infringing  the 
chartered  powers  of  certain  bridge  companies  were  held  void.  In  State 
v«  Jereey  Oity^  5  Dutch.  170,  it  was  held  that  the  legislature  had  n<^ 
right  to  regulate  the  speed  of  railway  carriages  except  in  the  streets  of 
dties,  the  necessity  extending  no  further. 

The  act  of  1874-^75,  chap.  150,  p.  185,  does  not  appear  to  us  to  pre- 
sent the  features  of  a  police  regulation.  A  gauge  of  five  feet  does  not 
hazard  the  safety  or  convenience  of  persons  using  the  road,  or  living 
along  it.  The  act  does  not  profess  to  be  made  for  any  of  the  purposes- 
embraced  within  the  police  power.  The  purpose  avowed  is  to  compel 
an  uniform  gauge  of  4  feet  8^  inches  on  the  North  Carolina  Railroad  and 
on  certain  other  railroads  connecting  with  it,  which  at  that  time  had  thai 
gauge.  It  may  be  a  wise  and  convenient  policy  to  require  an  uniformity 
of  gauge  on  all  the  railroads  of  the  State,  and  it  may  be  convenient  to- 
the  roads  connecting  with  the  North  Carolina  road,  that  its  lessees  should 
be  prevented  from  changing  its  gauge  from  one  uniform  with  theirs,  to  a 
different  one.  But  if  the  lessees  of  the  North  Carolina  road  had  a  right 
to  change  its  gauge  according  to  the  ideas  of  their  own  interests  (as  in 
view  of  the  decision  of  this  court  at  the  last  term,  must  be  admitted),, 
no  newly  adopted  policy  of  uniformity,  or  regard  for  the  interests  of 
other  roads,  wUl  authorize  the  State  to  deprive  the  lessees  of  this  right,. 
except  by  virtue  of  it$  power  of  eminent  domaitij  and  upon  compensation. 
Much  lesd  had  the  State  the  power  to  compel  the  lessees  to  restore  te 
its  former  gauge,  that  portion  of  the  road  which,  at  some  expense,  it  had> 
changed  before  the  act  was  passed. 

This  conclusion  is  strengthened  by  an  anticipation  of  the  conse* 
quences  of  a  different  one. 

If  the  legblature  can  now  lawfully  establish  the  gauge  of  the  North 
Carolina  RaUroad  at  4  feet  8^  inches,  it  can  equally  establish  it  at  a 
greater  or  less  width,  and  can  at  any  time  hereafter  compel  or  forbid  % 
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ehange.  On  the  same  principle  it  may  at  pleasore  require  or  forbid  the 
€ompany  to  alter  its  rente  once  adopted,  in  any  particular,  its  station- 
house  once  located,  and  its  rates  of  fare  and  fr^ht  In  short  it  may 
regulate  in  every  detail  the  economic  management  of  the  road.  Such  a 
power  would  be  practically  despotic,  and  might  be  indirectly  but  effect- 
ually used  to  destroy  the  value  of  the  charter  and  compel  its  surrender. 
The  claim  is  new  in  principle,  and  no  author!^,  or  at  least  no  direct  au* 
thority,  can  be  found  to  support  it. 

We  are  asked  to  distinguish  this  case  from  the  StaU  y.  MaUhewB^  8 
Jones,  451.  I  may  not  be  able  to  show  the  distinction  to  the  satisfac- 
tion of  others.  But  I  think  there  is  a  solid  one.  For  whatever  reasons 
the  State  had  adopted  a  policy  against  the  issue  of  bank  bills  under  $3, 
before  it  chartered  the  Bank  of  Fayetteville,  this  policy  was  apparent  to 
all  on  its  legislation.  Prior  to  that  charter  no  bank  then  existing  was 
allowed  to  issue  bills  under  that  denomination.  The  omission  of  such  a 
prohibition  in  the  charter  of  that  bank  was  apparentiy  an  accident 
The  case  was  evidentiy  covered  (independentiy  of  any  contract  ex- 
cluding it)  by  the  general  police  power  of  the  State,  and  no  injury  was 
done  to  the  bank  in  relieving  the  people  from  the  ill  consequences  of 
the  accident. 

The  above  remarks,  it  will  be  seen,  apply  particularly  to  the  act  of 
1874-'75,  in  respect  of  its  bearing  on  the  rights  created  by  the  charter 
to  the  N.  C.  R.  R.  Co.,  and  our  conclusion  on  that  will  dispose  of  this 
case.  It  will  not  be  inappropriate,  however,  briefly  to  consider  the  act  in 
reference  to  the  provisions  of  the  lease  made  by  that  company,  in  which 
the  State  as  a  stockholder  had  the  controlling  power,  assuming  for  that 
purpose  that  in  the  absence  of  such  lease  the  act  would  be  a  legitimate 
exercise  of  the  police  power.  A  State  may  undoubtedly  contract  away 
some  portion  of  its  sovereign  rights,  as  this  State  was  held  to  have  done 
its  rights  to  tax,  in  the  charters  of  the  Raleigh  &  Oaston  Railroad  Com* 
pany,  and  of  the  Wilmington  &  Weldon  Railroaid  Company.  Whether  a 
State  can  abridge  its  police  powers,  or  any  other  of  its  sovereign  rights^ 
by  a  contract  made  by  it,  not  in  the  exercise  of  its  legislative  powers,, 
but  tiirougfa  its  authorised  officers  as  the  controlling  or  only  stock- 
holder in  an  incorporated  trading  company,  is  a  question  which  I  have 
never  seen  discussed.  We  do  not  propose  to  express  any  opinion  on 
this  question.  But  it  certainly  seems  contrary  to  the  ordinary  principles 
of  justice,  that  a  State,  through  its  authorized  officers,  should  in  one  c» 
padty  make  a  contract  conferring  certain  rights  (to  change  the  gar.ge). 
and  tiierein  expressly  contract  to  do  nothing  to  hinder  the  use  of  that 
right;  and  immediately  afterward,  in  its  sovereign  capacity  as  le|{ia- 
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lator,  enact  a  law  to  make  any  nse  of  that  right  highly  penaL  The 
State  appears  in  the  attitude  of  receiTing  with  one  hand  rent  from  its 
tenant  and  with  the  other  expelling  him  from  the  possession. 

If  the  contract  had  been  procured  from  the  officers  of  the  State 
bj  fraud  or  corruption,  it  could  undoubtedly  be  avoided  on  that  ground* 
But  so  far  as  appears,  there  is  no  allegation  of  that  sort.  No  legal  prc^ 
oeedings  to  aroid  the  lease  have  been  had  on  any  such  ground* 

It  is  unnecessary  also  to  consider  the  criticisms  of  the  counsel  for  tha 
defendants  upon  the  language  of  the  act,  which  is  admitted  by  the  coun- 
sel for  the  State  to  be  very  loose  and  uncertain. 

Feb  CuRiAic  Jut^^mmU  below  nffirwMdn 

Bthux,  J.,  dissented. 


PsoPLS  9x  rd.  NoBFLEBT  ▼•  Statok,  appoUaiit 

(78  N.  a  M&) 
Offieer  de  /aet»  —  t^en  acU  ^,  valid. 


iMiNMidflBt  was  appoinled  deriE  of  a  oooft  t^  Ihs  4t>Mo  Jodgs  who  was  1 
judifllal  ftmctions.    BM,  that  the  snlneqnent  oiutar  oC  tho  Jadgs  would  not  oust 
isspondenti  bat  ha  oonld  hold  agaiostthe  ^>poliitee  of  the  Judgs  ds  Jute. 

APPEAL  by  defendant  from  a  judgment  in  fayor  of  plaintiff  in  an 
action  in  the  nature  of  quo  toarranio  to  try  defendant's  title  to  the 
office  of  clerk  of  the  Superior  Court  of  Edgecombe  county.  In  1874» 
under  the  provisions  of  an  act  providing  for  the  election  of  a  judge 
of  the  second  judicial  district,  Lewis  Hilliard  was  elected  to  thai 
office  and  was  duly  commissioned  by  the  governor  as  judge.  At  the  time 
of  the  passage  of  the  act  in  question  the  office  named  was  held  by 
WOliam  A.  Moore,  who  had  been  commissioned  to  fill  a  vacancy  in  a  term 
to  expire  in  1878.  Said  Hilliard  entered  upon  the  performance  of  the 
duties  of  the  office  and  was  recognised  as  judge.  A  vacancy  occurring  in 
the  office  of  derk  of  the  Superior  Court  of  Edgecombe  county  on  the  1st 
of  October,  1874,  he  appointed  defendant  to  fill  the  vacancy,  and  defendant 
duly  qualified.  On  the  17th  of  September  in  the  same  year,  said  Moore, 
claiming  to  exercise  the  duties  of  Uie  judicial  office,  appointed  relator  to 
the  position  of  derk.  By  the  statute  the  office  of  dark  is  in  case  of 
vacancy  to  be  filled  by  the  judge  of  the  second  judiriAl  4UtriBl     After- 
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ward  the  act  under  which  HiUiard  was  elected  was  dedared  tobe  Qnoon- 
Btitational  and  Moore  to  be  entitled  to  the  office.  Saoh  other  facts  as  are 
material  appear  in  the  opinion* 

Smithy  Shrtmfff  Howard ^  Pnrg  and  Johm L.  Bridgmtf  Jr^  for  appel- 
kiit 

FowU  and  JokmUmy  for  relator. 

BsADXy  J.  By  reason  of  the  fidliire  of  the  person  elected  by  the 
people  to  qualify,  there  was  a  yaoancy  in  the  office  of  Superior  Court 
Clerk  for  Edgecombe  county  for  the  term  of  four  years.  The  Constitn* 
tion  provides  that  the  judge  of  tihe  Superior  Court  should  fill  such 
▼acancy. 

Judge  Moore  had  been  the  judge  for  seyeral  years  ;  but  in  the  opinion 
of  the  General  Assembly  his  term  had  expired  ;  and  an  act  was  passed 
ordering  an  election  by  the  people  for  judge ;  and  under  that  act  Judge 
Hilliard  was  elected  and  qualified  and  took  possession  of  the  office,  and 
held  it,  exercising  all  the  duties  and  business  of  the  office  until  he  was 
ousted  under  a  decision  of  this  court  declaring  the  act  under  which  he 
was  elected  unconstitutional.  So  that  it  is  now  dciar,  that  for  all  the 
time  from  his  election,  qualification  and  induction  into  ofllce  until  he  was 
ousted  under  the  decision  of  this  court  Judge  Hilliard  was  not  the  ri|^t» 
fnl  judge,  but  he  was  the  judge  in  fact 

While  Judge  HOliard  was  the  acting  judge,  it  was  nodfied  to  him  by 
the  County  Commissioners  that  there  was  a  vacancy  in  the  clerkship  ; 
and  he  filled  the  vacancy  by  the  appointment  of  the  defendant.  Hie 
commissioners  also  notified  Judge  Moore  of  the  vacancy,  and  he  appoint- 
ed the  relator.  The  defendant  exercised  the  duties  of  the  office  until 
Judge  Hilliard  was  ousted,  without  interruption.  When  Judge  Moore 
resumed  the  office  his  appointee,  the  relator,  claimed  the  derkshipi  and 
Judge  Moore  dedded  in  his  favor  and  the  defendant  appealed. 

The  question  is,  what  was  the  force  and  effect  of  the  appointment  of 
the  defendant  by  Judge  Hilliard  ?  Was  the  appointment  valid  for  any 
purpose,  or  for  any  time  ?  If  it  was,  then  was  it  for  the  whole  vacant 
term  ?  Or  only  for  such  time  as  Judge  Hilliard  should  be  in  ?  Or  only 
until  he,  the  defendant,  could  be  ousted  by  direct  proceedings  agunst 
him  ?  Probably  the  whole  inquiry  can  be  covered  by  the  question :  Is 
the  appointee  of  a  <&  fado  officer  a  rightful  officer  ?  Or  is  he  only  an 
officer  defaeto  like  his  appointor  ?  The  burden  of  the  very  full  argu- 
ment for  the  relator,  was  to  show  that  while  the  defendant  was  an  ofiloer 
and  his  acts  valid  as  to  the  public  and  third  persons,  yet,  in  a  direct  pnh 
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ceedlng  against  him,  as  this  is,  he  cannot  set  up  his  wrongf ol  appointment 
in  support  of  Ills  daim  to  the  office.  This  is  unqnestionahly  trae,  snp- 
ported  by  all  the  anthoritiee,  if  we  admit  that  the  defendant  is  a  d^  facto 
officer.  Bat  that  is  the  very  question  in  dispute.  Why  is  the  defendant 
a  de  facto  and  not  a  dejure  officer  ?  When  the  defendant  is  asked  ^  by 
what  authority  do  you  hold  the  office  ? ''  he  answers,  by  appointment  of 
the  judge  of  the  Superior  Court.  And  when  it  is  replied,  but  that  judge 
was  only  a  judge  de  facto  ;  the  defendant  rejoins,  that  may  be  so  ;  but 
all  liis  necessary  official  acts  were  valid  as  to  the  public  and  third  persons ; 
my  appointment  was  a  necessary  official  act,  and,  therefore,  valid ;  and  I 
became  not  a  wrongful  usurper,  not  merely  a  de  faetOj  but  a  rightful 
officer  ;  just  as  rightful  as  any  judgment  which  he  rendered  or  any  act 
which  he  did. 

I  scarcely  think  it  necessary  to  cite  authorities  to  show  the  distinction 
between  mere  usurpers  and  officers  de  facto  and  dejure.  A  usurper  is  one 
who  takes  possession  without  any  authority.  His  acts  are  utterly  void 
unless  he  continues  to  act  for  so  long  a  time  or  under  such  circumstances 
as  to  afford  a  presumption  of  his  right  to  act.  And  then  his  acts  are 
valid  as  to  the  public  and  third  persons.  But  he  has  no  defense  in  a 
direct  proceeding  against  himself.  A  de  facto  officer  is  one  who  goes  in 
under  color  of  authority  —  as  Judge  Hilliard  in  this  case,  who  went  in 
under  an  election  by  the  people,  which  was  held  by  a  valid  act  of  Assem- 
bly —  or  who  exercises  the  duties  of  the  office  so  long  or  under  such  cir- 
cumstances as  to  raise  a  presumption  of  his  right ;  in  which  cas^  his 
necessary  official  acts  are  valid  as  to  the  public  and  third  persons,  but  he 
may  be  ousted  by  a  direct  proceeding.  A  de  jure  officer  is  one  who  is 
regularly  and  lawfully  elected  or  appointed  and  inducted  into  office  and 
exercises  the  duties  as  his  right.  All  his  necessary  official  acts  are  valid 
and  he  cannot  be  ousted. 

The  only  difference  between  an  officer  de  facto  and  an  officer  de  jure 
is,  that  the  former  may  be  ousted  in  a  direct  proceeding  against  him» 
while  the  latter  cannot  be.  So  far  as  the  public  and  third  persons  are 
concerned,  there  is  no  difference  whatever.  The  acts  of  one  have  pre- 
cisely the  same  force  and  effect  as  the  acts  of  the  other. 

TheP  decisions  in  our  own  court  may  be  found  in  Burke  v.  BlUottf  4 
Ired.  855 ;  GiUiam  v.  Reddick,  id.  368 ;  Oommieeioners,  etc,  v.  MeDanidy 
7  Jones,  107  ;  SwindeU  v.  Wardenj  id.  575 ;  Keeler  v.  Newbem,  Phil 
505  ;  Oidver  v.  Bggers,  68  N.  C.  680 ;  Mis  v.  Deaf  and  Dumb 
Asybtm^  68  id.  428.  And  in  State  v.  OarroRy  lately  decided  in  (3on- 
necticut  and  reported  in  12  Am.  Law  Beg.  165,  in  an  elaborate  opinion 
by  BuTLEB,  C.  J.,  the  English  and  American  cases  are  reviewed  and 
Vol.  XXI.— 61 
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Batisfaotorj  definitioiiB  given  of  mere  usurpers,  whose  acts  amoimt  to 
nothing,  and  of  de  facto  and  dejure  officers,  whose  acts  are  alike  good  so 
far  as  the  public  and  third  persons  are  concerned.  And  we  ihink  it  may 
now  be  considered  as  settled  by  our  own  decisions  and  by  the  English 
and  American  cases  and  by  the  text  writers,  that  there  is  no  difference 
between  the  acts  of  de  facto  and  dejure  officers  so  far  as  the  puUic  and 
third  persons  are  concerned.  Indeed,  we  understand  that  to  be  admitted 
in  this  case  to  be  the  rule.  But  it  is  insisted  that  there  is  this  exception  * 
that  while  de  facto  officers  —  such  as  Hilliard  was  —  might  appoint  an 
officer,  such  as  the  defendant,  yet  his  appointee  could  not  be  more  than  he 
was,  a  de  facto  officer. 

If  there  is  or  ought  to  be  any  such  exception,  surely  it  would  be 
found  in  some  case  or  writer  upon  the  subject,  and  yet  we  have  not  been 
referred  to  any,  and  our  own  diligent  researches  have  found  none.  We 
find  but  two  cases  bearing  on  it,  and  their  weight  is  against  the  excep- 
tion. In  Bex  V.  LteUj  in  1738,  Gold  wire  took  possession  of  the  office  of 
mayor  and  nominated  Lisle  as  a  burgess.  And  in  Quo  warranto  v.  Zdsle, 
the  court  said  there  were  two  questions  :  '^  The  first  was  whether  Gold- 
wire  was  mayor  de  facto  at  the  time  he  made  the  appointment  ?  The 
second  was  whether,  if  he  was,  his  appointment  of  Lisle  was  good  ?  " 
Now  if  the  court  had  decided  that  Gold  wire  was  mayor  de  facto,  and  that 
his  appointee,  Lisle,  was  not  valid,  or  only  valid  as  &  de  facto  appoint- 
ment, then  it  would  have  supported  the  exception.  But  the  court  d^ 
dded  that  Goldwire  was  a  mere  usurper  and  not  even  a  mayor  defaeto. 
And  then  they  decided  that  Lisle  was  not  a  burgess,  because  his  nomina- 
tion was  not  by  a  de  facto  mayor.  It  is  true  the  court  does  not  say  ex- 
pressly that  the  appointment  would  have  been  good  if  the  mayor  had 
been  a  de  facto  officer  ;  but  is  not  that  a  fair  inference?  And  the  court 
said  further :  "  Suppose  Groldwire  was  a  mayor  defacto^  yet  the  appoint- 
ment was  not  good,  because  it  was  not  necessary  to  the  preservation  of 
the  corporation."  Is  not  that  the  same  as  to  say  that  if  Groldwire  had 
been  mayor  de  facto  and  the  appointment  of  Lisle  had  been  necessary, 
then  the  appointment  was  good  ?  So  in  our  case,  if  Hilliard  was  judge 
de  facto,  and  the  appointment  of  a  clerk  was  necessary,  as  clearly  it  was, 
then  the  appointment  of  the  defendant  was  good.  In  MUi  v.  Dtafand 
Dumb  Asylum,  the  de  facto  board  removed  Ellis  and  appointed  another 
as  steward,  and  this  court  said,  <<  We  hold  that  acts  of  this  de  facto 
board,  in  the  discharge  of  the  ordinary  duties  of  the  board,  are  to  have 
the  same  force  and  effect  as  if  made  by  a  regular  legal  board.*'  68  N  ('. 
428.     That  is  decisive  of  this  case. 

It  is  respectful  to  notice  some  of  the  objections  to  our  views : 


JUNE  TERM,  1876.  48S 

People  «x  r^.  Norfleet  v.  Staton. 

1.  It  is  Baid  that  the  doctrine  that  the  acts  of  de  facto  officers  are  valid 
it  founded  in  public  convenience,  and  that  when  the  reason  ceases  the 
rule  onght  to  cease.  And  that  whUe  it  would  be  a  great  public  incon- 
venience to  declare  void  all  the  judgments  in  civil  and  criminal  cases 
which  Judge  Hilliard  has  rendered,  and  all  the  other  official  acts 
which  he  did,  yet  it  would  be  no  inconvenience  to  the  public  to  oust  the 
defendant  as  clerk  and  put  in  the  relator.  The  public  convenience  can 
be  as  well  subserved  by  the  relator  as  by  the  defendant. 

To  that  there  are  two  objections.  In  the  first  place,  the  authority  is 
that  the  judge  should  fill  the  vacancy.  That  means  that  he  should  fill  it 
full  for  the  whole  time  and  not  for  a  part.  In  the  second  place,  if  the 
doctrine  be  true  that  the  appointee  of  a  de  facto  officer  is  good  only  so 
long  as  the  appointor  shall  be  in  office,  then  all  the  appointments  which 
the  defendant  has  made  as  clerk  must  go  out  with  him  :  —  all  the  magis- 
trates, guardians,  administrators,  etc.,  which  he  has  appointed  must  go 
out.  I  may  add  a  third  objection  :  The  convenience  of  the  public  is  not 
the  only  reason  given  for  the  rule,  but  the  convenience  of  the  public  and 
**•  third  pertons"  The  appointees  are  the  **  third  persons  "  whose  con- 
venience and  rights  are  to  be  respected.  If  the  defendant  in  a  suit 
against  his  debtor  had  recovered  a  judgment  for  $1,000  before  Judge 
Hilliard,  it  would  be  no  inconvenience  to  the  pMie  if  that  judgment 
should  be  vacated  ;  but  it  would  interfere  with  the  defendant's  rights  ; 
and  therefore  it  must  stand.  And  so,  when  the  defendant  was  induced 
to  accept  an  office  for  the  public  and  to  take  oaths,  execute  bonds  with 
sureties,  incur  penalties  and  obligations  and  perform  labors  and  incur  ex- 
penses his  rights  must  be  respected. 

2.  In  the  second  place  it  is  objected  that  it  is  contrary  to  fundamental 
principles  that  a  de  facto  officer  — Judge  Hilliard  —  should  have  the 
power  to  appoint  an  officer  dejure  ;  that  any  but  a  rightful  officer  should 
appoint  a  rightful  officer,  that  a  stream  should  rise  higher  than  its 
source ;  — ^  who  drives  fat  oxen  must  himself  be  fat." 

The  error  is  in  supposing  that  Hilliard  makes  the  appointment.  It 
is  the  ''  Judge  of  the  Superior  Court  **  whoever  he  may  be,  and  however 
he  happens  to  be  judge,  and  whether  rightfully  or  not.  He  who  is  in 
the  office,  clothed  with  its  instgrna,  has  the  power  of  the  office.  And  it 
cannot  be  maintained  that  Hilliard  had  the  power  to  appoint  the  de^* 
fendant  for  only  so  long  a  time  as  Hilliard  should  act  as  judge,  and 
that  when  Hilliard  went  out  the  defendant  went  with  him ;  for  Hil- 
liard could  make  the  appointment  only  according  to  his  authority,  and 
the  Constitution  is  express  that  ''he  shall  appoint  to  fill  the  va- 
cancy until  an  election  can  be  regularly  held.**     And  there  is  certainly 
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BO  aathoritj  for  ffilliard's  flUing  the  ybcbjicj  in  part  and  Moore  b 
part. 

Whj  should  the  neoessarj  oflKcial  aote  of  defaeio  oflkera  when  oper 
ating  upon  a  pentm  be  of  less  validity  than  when  operating  upon  % 
thing  ?  Why  is  not  his  appointing  to  office  of  the  same  force  and  effect 
as  his  judgment  for  money  ?  If  he  performs  the  marriage  ceremony,  is 
it  void?  Of  course  not.  At  every  term  of  this  coort  we  license  a  num- 
ber to  practice  law ;  if  it  should  turn  out  that  we  are  only  justices  de 
/aetOf  are  the  licenses  void  ? 

We  are  of  the  opinion  that  the  defendant  is  rightfuDy  in  oflke  untO 
the  next  regular  election. 

There  is  error.    This  will  be  certified,  etc. 


PaABSOKy  C.  J.9  and  Sbttlx,  J.,  dissented. 


OwATHHXT,  appellant^  ▼.  Casok. 

(74  N.  a  ff.) 
8Utha$  offimtdt — taU  o/rtal  €9taU  hjf 


ASsnanottoaistoaf  reslsrtatethe  pttiperij  wasttmokog  to  defandsnt  No 
ssadam  was  iigii6d,biit  the  anetloiMer  went  into  his  offlce  two  hondisd  yaxds  fioiatiit 
nto  sad  taidefcDdsafB  absence  begui  to  diaw  a  deed.  Befoiethedeed  wasflnUiedhs 
was  tpJormed  that  defendant  refused  to  complete  the  pnimhsse  JSfeM,  that  the  esls  we 
iBfaUd  nnder  the  statute  of  fiaods. 

APPEAL  by  plaintiffs  from  a  judgment  of  nonsuit  in  an  action  to  re- 
coyer  the  purchase-price  of  real  estate  didmed  to  be  purchased  by 
defendant.    The  foots  appear  in  the  opinion. 

Walier  dark^  for  appellant. 
OOUam  ^  Pruderij  for  respondent 

BoDKAK,  J.  The  only  question  presented  in  this  case  is,  was  the  eon* 
tract  by  defendant  to  purchase  land,  **  or  some  note  or  memorandnm 
thereof,  put  in  writing  and  signed  by  the  party  to  be  charged  therewith, 
or  by  some  other  person  by  him  thereto  lawfully  authorised,**  as  is  r» 
quired  by  the  statute  of  frauds.     Bat.  Rev.,  ch.  50,  S  10. 

The  contract  was  not  signed  by  the  defendant  personally.  It  is  prop- 
erly admitted,  however,  that  upon  a  purchase  of  land  at  auction,  a  signa- 
ture of  the  defendant's  name  by  the  auctioneer,  in  the  presence  of  the 
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defendant  and  with  hit  oonsenti  to  any  writing  containing  the  terms  of 
the  sale,  and  stating  him  as  the  purchaser,  will  snfflce.  Oherry  y.  Lomg^ 
Phil.  466. 

Whether  the  auctioneer  is  authorized  to*  sign  the  name  of  a  purchaser 
not  in  his  presence,  and  at  an  indefinite  time  after  his  bid  has  been  ao- 
oepted  by  the  fall  of  the  hammer,  was  discussed  by  the  counsel.  There 
are  decided  authorities  that  the  signature  must  be  strictly  contemporane- 
ous with  the  sale.  Mews  y.  Carr^  1  Hurlst.  ^  Norm.  486 ;  S.  C,  38  Eng. 
L.  4e  Eq. ;  Browne  on  Statute  of  Frauds,  SS  852,  a,  358 ;  Smith  y. 
Arw)ldy  5  Mason's  C.  C.  419 ;  Walker  y.  Herring,  21  Gratt  678  ;  S.  C,  8 
Am.  Rep.  616 ;  Barton  y.  MeCcaiy,  53  Me.  894. 

But,  without  expressing  any  opinion  on  this  point,  we  assume  that  the 
effect  of  what  Coke  wrote  is  not  impaired  by  the  fact  that  it  was  written 
out  of  the  presence  of  the  defendant,  and  some  short  time  after  the  bid 
of  the  defendant  had  been  accepted. 

The  case  states  that  immediately  after  the  sale.  Coke  (the  auctioneer) 
went  to  his  ofllce,  about  two  hundred  yards  distant  from  the  place  of  the 
sale,  and  began  to  draw  a  deed  for  the  land  to  the  defendant,  and  had 
proceeded  as  far  as  the  habendum^  when  he  was  informed  that  defendant 
declined  to  comply  with  his  bid  for  certain  reasons,  which  he  assigned* 
The  deed  was,  howeyer,  drawn  and  tendered  to  defendant  on  the  day  of 
the  sale,  when  he  refused  to  accept  it  The  case  states  that  a  copy  of 
the  deed  is  annexed,  but  in  fact,  it  is  not  It  was,  howeyer,  conceded  by 
eounsel,  that  the  deed  was  in  the  usual  form.  We  may  assume,  there* 
lore,  that  it  professed  to  be  made  between  the  plaintiffs  and  the  defend* 
ant  as  parties  of  the  first  and  second  parts  respectiyely  ;  that  it  recited 
the  conyeyance  from  Burton  to  plaintiffs,  the  sale,  the  bid  of  $486  by 
defendant  and  its  acceptance  by  the  auctioneer ;  the  payment  of  the  con* 
sideration,  and  that  plaintiffs  conyeyed  the  land  to  the  defendant 

Two  objections  are  made  to  this  instrument  as  a  compliance  with  the 
statute  : 

1.  Before  the  sale  the  auctioneer  announced  orally  its  terms.  Bat  il 
does  not  appear  that  the  terms,  which  it  may  be  supposed  should  state 
the  identity  of  the  land,  and  either  expressly  or  impliedly  the  estate  ol 
the  yendor,  as  in  fee  or  otherwise,  whether  the  sale  was  for  cash,  with  or 
without  warranty,  etc.,  had  oyer  been  put  in  writing  and  read  or  ex* 
hibited  to  the  bidders  before  tihe  sale.  Alt}iough  an  auctioneer  is  authoriaed 
by  a  bidder  to  sign  his  name  as  purchaser  to  a  contract  preyiously  writ- 
ten, or  to  a  writing  referring  to  sudi  contract,  it  is  argued  tihat  it  doei 
not  follow  that  the  auctioneer  is  authorised  to  write  out  after  the  sale. 
the  terms  which  ha  may  remember  or  suppose  to  haye  been  orally  stated 
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by  him.  No  aatbority  has  been  found  to.  extend  the  agency  of  an  ano- 
tioneer  so  far,  and  to  do  so  would  open  the  door  to  the  unoertainty  and 
perjury  which  it  was  the  design  of  the  statute  to  exdnde.  This  objeo- 
don  is  sustained  by  the  cases  above  cited.  We  conoeiye  it,  however,  un- 
necessary to  express  any  opinion  on  it,  and  state  it  merely  to  show  that 
it  has  not  escaped  our  notice. 

2.  Granting  that  Coke  had  authority  as  agent  of  the  defendant,  not  only 
to  sign  defendant's  name  to  a  contract  written  and  read  or  exhibited  him 
•before  the  sale,  but  also  to  reduce  the  oral  contract  into  writing  after  the 
sale ;  yet  wliat  Coke  wrote  did  not  contain  or  profess  to  contain  tJl  the  mar 
terial  terms  of  the  contract,  and  did  not  profess  to  be  written,  and  was  not 
in  fact  written,  as  agent  of  the  defendant  or  with  any  intent  to  bind  him, 
and  consequently  it  did  not  oontain  defendant's  signature  to  a  written 
contract  in  compliance  with  the  statute.  We  think  this  objection  a  good 
one.  If  it  were  conceded  that  the  defendant  had  no  right  to  revoke  the 
presumed  agency  of  Coke,  and  that  Coke  had  a  right,  notwithstanding 
the  refusal  of  defendant  to  comply  with  his  bid,  made  known  to  him 
when  he  had  reached  the  habendum  clause  in  the  deed  be  was  drawing, 
to  go  on  and  finish  his  draft,  yet  it  must  be  observed  that  the  completed 
draft  would  not  necessarily  or  usually  contain  all  the  material  terms  of 
sale.  In  executing  a  contract  for  the  sale  of  land,  it  is  held  in  this  State 
that  it  is  the  duty  of  the  vendor  to  prepare  and  tender  the  deed  of  con- 
veyance. OkrisHan  v.  Nixon^  11  Lred.  1 ;  Hardy  yr.  McKeiton^  7  Jones, 
667.  In  the  performance  of  this  duty.  Coke,  as  the  agent  of  the  plain- 
tifEs,  pr^Mtred  the  draft  of  a  deed.  The  instrument  when  perfect  waa 
not  to  have  been,  or  need  not  to  have  been  signed  by  defendant  It  was 
to  be  the  act  and  deed  of  the  plaintifb  alone.  Consequently  it  did  not 
oontun  any  words  to  charge  the  defendant  When  finished  it  would  not 
oontain  aU  the  material  terms  of  the  contract  of  sale,  as  to  comply  with 
the  statute  it  must  BoydeU  v.  Drwrnnumd^  11  East,  142;  10  Paige 
526 ;  18  Mete  885.  For  example,  it  would  usually  recite  that  the  oon- 
sideration  had  been  received,  although  in  &ct  a  credit  had  been  given 
for  it  But  however  it  may  be  in  the  case  of  auction  sales  not  within  the 
statute,  where  the  bidder  is  bound  from  the  i&dl  of  the  hammer,  yet  in 
the  case  of  sales  of  land  which  are  within  the  statute,  we  consider  that 
the  bidder  cannot  be  bound  until  his  signature  is  aflixed  to  the  oontraol 
of  sale.  This  may  be  done  by  tjie  auctioneer  or  his  dei^  immediately 
upon  the  fall  of  the  hammer ;  but  until  it  is  done,  the  bidder  must  have  • 
hem  pemUniim.  Otherwise  he  is  bound  without  his  signature,  contrary 
to  the  statute.  JPike  v.  Bodch,  SB  Me.  802. 
<  It  is  needless  to  say  that  if  the  finished  draft  would  not  have  bound  tli* 
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defendant,  a  draft  which  stopped  at  the  hahendwn  would  not.  The  writing 
up  to  tihat  point  dearly  did  not  profess  to  contain  all  the  material  terms 
of  the  contract  of  sale*  It  is  the  office  of  the  habendum  to  state  with  pre- 
cision the  quantity  of  the  estate  conveyed.  It  may  enlarge  or  limit  or 
|ualify  the  estate  granted  in  the  premises,  though  it  cannot  be  absolutely 
repugnant  to  it.  Then  follow  the  ooyenants  for  title,  etc.,  if  any  have 
been  contracted  for.  All  these  usual  provisions  in  a  contract  are  absent 
from  the  draft  which  Coke  had  written.  There  was  clearly  no  written 
contract  of  sale ;  that  is,  no  writing  containing  expressly  or  by  implica* 
tion  all  the  material  terms  of  the  alleged  contract  signed  by  the  party  to 
be  charged,  or  by  his  agent  lawfuUy  authorized  thereto. 

Our  conclusion  is  supported  by  numerous  authorities.  Stohe$y*  Moort^ 
1  Cox,  219 :  Parhhursi  v.  Vim  Cortland,  U  Johns.  15 ;  G%ven$  v.  Oaider^ 
Den.  171 ;  MorUm  v.  ifcObr^,  53  Me.  894;  Mews  v.  Oarr^  88  Eng.  L. 
ft  Eq.  858 ;  Hwion  v.  Deem,  18  Mete.  (Mass.)  885. 

The  cases  cited  by  plaintiiPs  counsel  are  not  cases  of  sale  by  aucdon, 
and  hence  have  no  application. 

Fbb  Cubiam.  JudgmmU  apnMi^ 


Stats  ▼•  MoomBT,  appellant. 

(T4  N.  a  98.) 


Under  a  stetnls  pravldlng  thai  "  ef«rj  penon  oopfteted  of  an  oflanie  shall  pay  tiit 
of  liw  pRweentlon,"  AsM  thai  a  pitfdon  would  not  isttsre  item  UaUUIyioroi^ 


APPEAL  by  defendant  from  ajudgment  granting  a  role  to  show  oaaae 
why  execution  should  not  issue  for  ooats.    Hie  facta  folly  appear 
in  the  opinion. 

B*  O.  Badgmr^  lor  appellant 

T.  L.  Bargra9€i  Attorney-General,  for  the  State. 

Bnnni,  J.  At  the  Spring  Term,  1875,  of  the  Soperior  Goort  of 
Rutherford  county,  the  defendant,  Mooney,  was  indicted,  submitted  for 
an  assault  and  battery  opon  EUas  Carrier,  and  was  by  the  court  senteneed 


488  NORTH  CAROLINA, 


State  y.  Mooney. 


to  one  month's  imprigonment  in  the  conntj  jail,  and  judgment  giren 
agunst  him  for  the  costs  of  the  prosecntion.  Before  his  term  of  confinement 
had  expired,  the  defendant  obtained  an  nnconditional  pardon  from  the 
governor  of  the  State,  and  was  discharged  from  jail  without  having  paid 
llie  coflts.  At  the  instance  of  the  solicitor,  a  role  was  taken  on  the 
defendant,  returnable  to  the  next  term,  to  show  cause  why  execution 
should  not  issue  for  the  costs.  In  answer  to  the  rule,  he  set  forth  his 
said  pardon  and  pleaded  the  same  as  a  discharge  from  the  payment  t>f  the 
costs.  His  Honor  held  that  such  was  not  the  effect  of  the  pardon,  and 
ordered  that  the  execution  do  issue ;  and  the  defendant  appended  to  this 
court.  There  is  no  error.  By  Art.  HI,  §  6  of  the  Constitution,  the 
governor  is  invested  with  power  to  grant  reprieves,  commutations  and 
pardons,  after  conviction  for  all  offenses  except  in  cases  of  impeachment. 
In  The  State  v.  Ohdenaoody  64  N.  C.  599,  it  was  held  that  where  the  par- 
don is  pleaded  after  verdict  and  before  judgment,  it  will  discharge  the 
defendant  from  the  costs.  How  it  would  be  if  the  pardon  had  been 
granted  after  judgment,  was  left  an  open  question,  and  it  is  now  pre- 
sented for  our  decision. 

The  costs  and  fees  in  criminal  prosecutions  are  regulated  by  statute. 
Bat.  Bev.,  ch.  105,  and  the  acts  of  1878-'74,  ch.  175.  It  is  expressly 
provided  in  ch.  33,  §  80,  Bat  Rev.,  that  **  every  person  convicted  of  an 
offense,  or  confessing  himself  guilty,  or  submitting  to  the  court,  shall 
pay  the  costs  of  the  prosecution." 

The  legal  effect  of  a  conviction  and  judgment  is  to  vest  the  right  to 
the  costs  in  those  entitled  to  receive  them.  The  judgment,  though 
nominally  in  the  name  of  the  State,  is,  in  effect,  in  favor  of  those  per- 
forming services  in  the  case  for  which  fees  are  given  as  a  compensation. 
An  absolute  pardon  discharges  a  fine  imposed,  because  that  goes  to  the 
public,  and  the  governor  represents  the  public,  but  the  costs  belong  to 
private  persons,  and  the  pardon  can  no  more  discharge  the  costs  than  it 
can  discharge  a  debt  due  by  the  defendant  to  a  third  person.  In  J9U7t- 
day  V.  The  People^  5  Gill.  214,  the  defendant  was  convicted  and  sentenced 
to  thirty  days'  imprisonment  and  $100  fine.  He  was  afterward 
pardoned  by  the  governor,  and  it  was  held  that  the  fine  was  thereby 
discharged,  but  that  the  prisoner  was  not  released,  either  from  the 
payment  of  the  costs  incurred  by  him,  or  the  costs  of  the  prosecution. 
So  in  Eitep  v.  Laey^  35  Iowa,  419 ;  S.  C,  14  Am.  Rep.  498,  an  action  of  re* 
plevin  was  brought  against  the  sheriff  for  seizing  the  property  of  the  plaintiff 
by  virtue  of  an  execution  for  costs  in  a  case  of  the  State  of  Iowa  against  the 
plaintiff.  The  plaintiff  alleged  that  he  had  received  a  full  pardon  £rom 
the  governor,  and  that  this  operated  as  a  remission  of  the  judgment  for 
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fine  and  oosts.  Bnt  the  court  held  that  although  the  costs  follow  the 
<»nyiction  as  a  necessary  incident,  yet  they  oonstitute  a  fund  distinoi 
from  the  fine,  and  are  eventually  due  the  witnesses  and  the  varioua 
officers  of  the  law. 

In  Bowe  y.  The  SCate^  2  Bay.  565,  one  Kelly  had  been  convicted  of 
ertme  and  fined  by  the  court  £50,  of  which  one-half  went  to  the  informer. 
The  sheriff  who  had  the  execution  for  the  fine,  being  called  on  by 
a  rule  to  show  cause  why  the  money  had  not  been  collected  and  paid 
over,  produced  the  governor's  pardon  for  the  whole,  as  well  for  the 
moiety  which  went  to  the  informer  as  for  the  other  moiety  which  went 
to  the  State.  In  was,  however,  held  by  the  court  that  the  governor 
had  no  right  to  remit  any  fine  or  forfeiture  specifically  appropriated, 
and  that  the  fees  due  the  officers  of  the  court  were  vested  rights  by  law 
as  much  as  the  moiety  of  the  fine  to  the  informer,  and  equally  beyond 
the  governor's  power  of  remission. 

This  is  but  an  affirmance  of  the  principles  of  the  common  law,  which 
allows  the  king  the  right  of  pardoning  forfeitures,  etc,  but  not  so  as  to 
affect  private  rights  vested  in  third  persons  by  law.     2  Durn.  &  East* 
569 ;  5  Co.  51 ;  3  Inst.  238.      Also  46  Penn.  446 ;  8  Black.  229 
S  Whart.  440. 

PiB  CuBiAii.  JudgmmU  affirm^ 


HmiG  V.  LsMLT,  appeOaat. 

(74  N.  a  26a) 
Jftdgwumt--^  alignment  to  $her\ffl 

A  sbsriff  n^gleoled  to  enforee  mn  execatloa  antfl  after  it  wm  fpeot,  and  then  paid 
mmaaat  doe  thereon,  and  took  mn  imirfgnnifmt  for  his  own  benefit  toa  tiilrd 
BbUI,  not  to  extiogalih  the  judgment,  and  that  an  alias  eiecatlon  might  Imosl 

APPEAL  by  defendants  from  an  order  allowing  a  motion  to  issue  ao 
alias  execution. 

Plaintiffs  recovered  judgment  against  defendants'  intestate  and  issued 
«vocntion  thereon  to  the  sheriff  of  Rowan  county.    The  execution  was 
Vol.  XXI.— 62 
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spent  while  ia  the  hands  of  the  sheriff  who  neglected  to  ooDect  it 
Thereupon  the  sheriff  paid  to  plaintiffs  the  amount  of  the  execution  be- 
fore the  same  was  returned,  and  plaintift,  at  his  request,  assigned  the 
same  to  his  son.  The  motion  made  herein  was  for  leave  to  issue  an  ex- 
ecution for  the  coUection  of  the  judgment  for  the  benefit  of  the  son. 
Defendants  opposed  the  motion  on  the  ground  that  there  was  no  valid 
assignment  to  the  son,  and  that  if  there  was  an  assignment  it  was  under 
circumstances  rendering  it  void  as  against  public  policy. 


McOorUe  ^  BaUey^  for  appellants. 

BtOUe^  Battle  ^  Mordecaif  and  J.  &  Henderwn^  for  respondents. 

Rodman,  J.  The  question  is  whether  a  sheriff  who  has  made  him* 
self  liable  to  a  plaintiff  by  his  negligent  delay  in  collecting  an  execution, 
and  who  pays  off  the  debt  in  his  own  exoneration  and  takes  an  assign- 
ment  from  the  plaintiff  to  a  third  person  in  trust  for  himself,  has  thereby 
extinguished  the  judgment,  so  that  he  cannot  have  an  alias  execution  is- 
sued to  another  officer  upon  it  ? 

The  cases  cited  by  the  learned  counsel  for  the  defendants  from  New 
York  do  certainly  establish  that,  in  that  State,  upon  grounds  of  public 
policy,  the  judgment  is  absolutely  extinguished.  Reed  v.  Pruyn^  7  Johns. 
426;  /German  v.  Boyce,  15  id.  443 ;  Bigelaw  v.  Pnjvoet^  5  Hill,  566» 
and  others  which  may  be  found  cited  in  a  note  to  Herman  on  Executions, 
205.  Nor  is  this  doctrine  confined  to  IjTew  York.  It  is  so  held  in  Ala- 
bama :  Boundtree  v.  Weaver^  8  Ala.  314 ;  Boren  v.  Mc  Gehee,  6  Port.  (Ala.) 
432  ;  OruUhfiM  v.  Haynee^  14  Ala.  49  ;  in  Tennessee,  Smith  v.  HermoHj 
1  Cold.  141 ;  but  see  LinJtz  v.  ThampsoHy  1  Head,  456;  in  Missouri, 
Garth  v.  Camphelly  10  Mo.  154 ;  in  Maine  and  Massachusetts,  unless  the 
sheriff  takes  an  assignment  from  the  plaintiff,  the  judgment  is  extin- 
guished, but  if  he  does,  it  is  not  WhiUier  v.  Hendnway^  22  Me.  238 ; 
Allen  V.  Holden,  9  Mass.  133 ;  Dunn  v.  SneOy  15  id.  481.  So  in 
Georgia,  Amett  v.  (^oud^  2  Gra.  53 ;  and  perhaps  in  some  other  States. 

The  foundation  of  all  these  cases  seems  to  be  that  of  Rsed  v.  iViiyn. 
In  that  case  the  sheriff  having  a  ca,  $a.  against  Staats,  under  which 
Staats  was  arrested,  procured  him  and  Pruyn  to  confess  a  judgment  in 
favor  of  the  plaintiff  for  a  larger  sum,  and  the  sheriff  paid  the  amount 
of  the  execution  to  the  plaintiff.  In  a  few  days  he  took  out  a  ea.  so.  oi 
the  judgment  confessed  by  Staats  and  Pruyn,  and  took  their  note  for  a 
still  larger  sum,  and  gave  them  a  receipt  for  the  amount  of  the  first  judg- 
ment.     Afterward  the  sheriff  advertised  the  property  of  Pruyn  and 
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Staats  for  sale  under  an  ezecadon  upon  the  judgment  confessed,  and  thej 
moved  to  set  aside  the  execution,  and  for  an  entry  of  satisfaction  on  the 
'udgment  confessed.  The  court  granted  the  motion,  and  there  can  be  no 
doubt  was  right  in  doing  so. 

A  sheriff  who  has  an  execution  against  a  defendant  and  as  the  price 
of  indulgence  takes  from  him  a  judgment  confessed,  or  a  note,  for  a 
larger  sum,  is  guilty  of  oppression  and  of  a  breach  of  official  duty,  and 
on  grounds  of  public  policy  such  judgment  confessed,  or  note,  must  be 
held  Yoid,  notwithstanding  the  sheriff  has  paid  the  plaintiff  in  the  orig- 
inal judgment  the  amount  of  his  claim.  And  aforUori  any  acts  of  the 
sheriff  after  he  had  acquired  his  interest,  under  an  execution  whether 
issued  upon  the  original  judgment  confessed,  were  in  like  manner  Toid 
as  to  the  defendant  in  the  executioo.  This  last  proposition  has  long  been 
settled.  Bat.  Rev.,  ch.  25,  Coroner ;  ch.  106,  Sheriff ;  Brown  y. 
t/bnef,  8  Ired.  25  ;  MeLeod  y.  MeOalf,  3  Jones,  87  ;  Stewart  y.  Buther^ 
fordj  4  id.  483.  And  the  first  we  conceiye  to  be  equally  clear  upoD 
general  principles.     See,  also,  Bat.  Rey.,  ch.  106,  §  17. 

Kent,  J.,  in  deliyering  the  opinion  of  the  court  (after  citing  the  cases 
of  WaOer  y.  Weedak,  Noy.  107  ;  Langdan  y.  WaM%$,  Lutw.  587 ;  Speah 
y.  Bichardsj  Hob.  206,  and  Ward  y.  Bauehetn  1  Keb.  551),  says :  <'  The 
practice  of  sheriffs  of  paying  executions  themselves,  and  taking  security 
and  judgment  bonds  from  the  party  over  whom  they  have  at  Uie  time 
such  means  of  coercion  is  to  be  strictly  and  vigilantly  watched  by  the 
courts.  Such  humanity  is  imposing,  but  it  may  be  turned  into  cruelty. 
NoUiing  is  more  important  to  the  honor  of  the  administration  of  justice^ 
than  that  the  officers  of  the  court  should  not  use  its  process  as  the  means 
of  making  unequal  bargains,  and  taking  undue  advantage.  The  facts  in 
this  case  have  the  appearance  of  an  instance  of  gross  abuse." 

He  concludes  by  saying,  ^  I  am  happy  therefore  that  the  sheriff  will 
be  driven  to  seek  his  remedy  upon  the  note,  when  the  legality  of  the  in* 
crease  of  the  original  debt  will  be  open  to  further  investigation." 

We  think  that  in  the  subsequent  cases  in  New  York,  and  in  the  others 
elsewhere  that  have  followed  this  case,  the  opinion  of  the  eminent  judge 
has  been  nusconceived,'and  an  extension  given  to  it  which  was  not  in- 
tended, and  which  cannot  be  supported  by  reason.  An  opinion  appli- 
cable to  a  special  case  has  been  converted  into  a  general  and  arbitrarj 
rule. 

In  the  present  case,  the  sheriff  having  an  execution  against  the  de- 
fendant paid  it  to  the  plaintiff  in  his  own  exoneration  and  took  an  assign* 
ment  on  the  execution  to  his  son,  whether  as  a  trustee  to  himself,  or  as 
a  gift  to  the  son,  is  not  material.     He  now  moves  that  an  alias  execution 
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m&j  issue  to  his  successor  in  office,  for  his  benefit.  There  has  been  no 
oppression  as  there  dearly  was  in  the  case  of  Seed  y.  iViiyn,  and  the 
-debt  has  not  been  increased. 

We  are  at  a  loss  to  conceiye  what  public  policy  will  be  yiolated  if  the 
motion  is  allowed. 

It  is  said  that  if  the  sheriff  can  escape  amercement  by  paying  an  ex- 
ecution which  it  was  his  duty  to  collect,  he  will  be  induced  to  delay  en- 
forcing executions,  and  creditors  may  be  injured.  The  creditor  cannot 
he  injured  if  the  debt  is  paid.  And  it  cannot  be  a  wrong  to  the  debtor  if 
A  sheriff  who,  relying  perhaps  on  his  promise  to  pay  the  money  by  the 
return  day,  has  made  himself  liable  by  his  indulgence,  is  allowed  after 
fMiyment  to  stand  in  the  position  of  the  creditor.  If  public  policy  for- 
bids such  payments  by  sheriffs,  and  f«r  that  reason  the  judgment  is  ex- 
tinguished, it  would  seem  that  the  same  principle  would  forbid  any  recoy. 
ery  by  the  sheriff  of  the  money  so  paid  by  him.  But  the  principal  case 
we  haye  commented  on,  holds  that  the  sheriff  might  sue  upon  the  note 
which  he  had  taken,  and  recoyer  what  might  be  just. 

It  is  also  said  in  Roundtree  y.  Weaver^  that  the  sheriff  in  an  action 
against  the  defendant  can  recoyer  the  money  paid  for  his  benefit.  And 
tn  Lintz  y.  Tkompwn  it  is  said  that  if  the  sheriff  is  compelled  to  pay  the 
debt  by  judgment  of  a  court,  there  is  an  implied  transfer  of  the  plain- 
tiffs  debt  to  him.  These  cases  thus  acknowledge  that  it  would  be  inequi- 
•table  for  a  defendant  to  receiye  the  benefit  of  the  sheriff's  payment,  and 
refuse  to  reimburse  him.  It  is  true  that  the  defendant  did  not  preyioosly 
request  the  sheriff  to  pay  the  debt,  and  that  in  general  no  one  can  make 
himself  the  creditor  of  another  by  officious  sendee,  or  by  officiously  pay- 
ing a  debt  for  him.  But  where  a  sheriff,  at  the  express  or  presumed 
request  of  a  defendant  in  execution,  indulges  him  so  that  the  sheriff  is 
«ompelled  to  pay  the  debt,  there  is  a  clear  equity  for  reimbursement 
The  acceptance  of  the  discharge  of  the  original  debt  by  the  defendant 
sn  execution,  may  be  considered  as  a  ratification  of  the  sheriff's  act,  and 
«s  equiyalent  to  a  prior  request.  It  is  somewhat  like  a  case  where  one 
accepts  a  draft  about  to  be  protested  for  non-acceptance,  for  the  honor  of 
the  drawer.  If  this  equity  for  reimbursement  be  admitted  as  a  founda- 
tion for  an  action,  why  is  it  illegal  and  against  pnbKo  policy  for  the 
sheriff  to  take  an  assignment  of  the  execution,  which  giyes  him  no  more 
than  he  would  haye  a  right  to  recoyer?  The  form  of  the  recoyery  is  not 
an  essential  part  of  the  equity,  and  there  is  no  reason  why  the  sheriff 
should  be  put  to  the  drcuity  of  an  action. 

It  has  been  seen  that  in  Maine  and  Massachusetts  it  is  held  that  where 
!he  sheriff  takes  an  assignment  of  the  judgment  from  the  plaintiff  ia 
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ezecation,  the  jadgment  it  not  extinguished.  The  dedsions  in  those 
States  support  our  decision  in  the  present  case.  We  think  also  that  they 
imply  that  it  is  not  agabst  public  policy  for  a  sheriff  to  pay  off  a  debt  in 
his  own  exoneration ;  for  if  it  were,  an  assignment  would  not  be  sus- 
tained. 
We  concur  with  the  judge  below,  that  the  motion  should  be  allowed^ 
Per  CuBiAM.  JuigmmU  qglrm$d. 


State  ▼.  Grahah,  appeUant. 

(74 N.  CMS.) 

Diirsff  *—  aiminal  evidence, 

Aa  efltoer,  who  had  aiicsted  a  prieonar  diaiged  with  Jaiomy,  eompaMed  him  tapolhU 
loot  in  a  tiack  fonnd  near  where  the  laioaay  was  oommitted  aal  testified  as  to  the 
nenlt  of  ttie  oompariioii.  fisM,  that  the  evideaoe  was  not  piociivedbjdiizBis  and  wm 
admlstilde. 

APPEAL  by  defendant  from  a  judgment  entered  upon  a  verdict  of 
conviction  at  the  trial  of  an  indictment  for  larceny. 
Com  growing  in  the  field  of  one  Ricketts,  by  whom  defendant  waa 
employed,  had  been  stolen  and  fresh  foot-tracks  made  by  a  single  person 
was  discovered  in  the  same  field  leading  from  and  toward  the  premises 
where  defendant  lived.  Defendant  was  arrested  and  taken  to  the  field 
and  the  officer  having  him  in  charge  compelled  him  to  put  his  foot  in 
one  of  the  tracks.  At  the  trial  the  officer  testified  that  the  tracks  in  the 
field  fitted  the  boots  which  defendant  wore.  Such  other  facts  as  are  ma> 
terial  appear  in  the  opinion. 

Buthee  ^  Aubeey  for  appellant. 

T.  L,  Bdrgrove^  Attorney-General,  for  the  State. 

Rodman,  J.  The  first  exception  is,  because  the  judge  permitted  the 
officer  who  had  the  prisoner  in  custody  to  testify,  that  he  made  the  pris- 
oner put  his  foot  in  the  tracks  found  in  the  prosecutor's  field,  and  that 
his  foot  fitted  the  tracks  perfectly.  It  is  argued  that  making  the  pris- 
oner put  his  foot  in  the  track  was  procuring  evidence  by  duress,  and  the 
case  of  Skaie  v.  Jacdi^  5  Jones,  259,  is  cited. 

The  object  of  all  the  evidenc9  is  to  elicit  the  truth.    Confessions  whksh 
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are  not  volantary,  bat  are  made  either  ander  the  fear  of  punishment  if 
they  are  not  made,  or  in  the  hope  of  escaping  punishment  if  they  are 
made,  are  not  receiyed  as  evidence,  because  experience  shows  that  they 
are  liable  to  be  influenced  by  those  motiyes,  and  cannot  be  relied  on  as 
guides  to  the  truth.  But  this  objection  will  not  apply  to  eyidence  of  the 
sort  before  us.  No  fears  or  hopes  of  the  prisoner  could  produce  the  re- 
semblance of  his  track  to  that  found  in  the  com  field.  This  resemblance 
was  a  fact  calculated  to  aid  the  jury  and  fit  for  their  consideraUon. 

Evidence  of  this  sort  is  called  by  the  civilians  "  real  evidence,"  is 
always  admissible  and  is  of  greater  or  less  value  according  to  the  circum- 
stances. In  Best  on  Evidence,  §  183,  the  foUowing  instances  of  its 
value  are  given.  "  In  a  case  of  burglary,  where  the  thief  gained  admit- 
tance into  the  house  by  opening  the  window  with  a  penknife,  which  was 
broken  in  the  attempt,  and  a  part  of  the  blade  left  sticking  in  the  window 
frame,  a  broken  knife,  the  fragment  of  which  corresponded  with  that  in 
the  frame,  was  found  in  the  pocket  of  the  prisoner.  So  where  a  man 
was  found  killed  by  a  pistol,  the  wadding  in  the  wound  consisted  of  a 
part  of  a  printed  paper,  the  corresponding  part  of  which  was  found  in 
the  pocket  of  the  prisoner.  In  another  case  of  murder,  a  patch  on  one 
knee  of  the  prisoner's  breeches  corresponded  with  an  impression  found 
on  the  soil,  close  to  the  place  where  the  murdered  body  lay.  In  a  case  of 
robbery,  the  prosecutor  when  attacked  struck  the  robber  on  the  face  with 
a  key,  a  mark  of  a  key  with  corresponding  wards  was  visible  on  the 
face  of  the  prisoner,"  etc.  Similar  instances  might  be  cited  indefinitely. 
The  exception  however  is  that  the  officer  made  the  prisoner  put  his  foot 
in  the  track  in  ordier  to  test  the  resemblance.  It  has  been  seen  that 
this  could  not  alter  the  fact  of  the  resemblance,  which  is  the  only  matter 
that  would  have  weight  as  evidence.  It  has  been  often  held,  that  if  a 
person  under  duress  confesses  to  having  stolen  goods  and  deposited  them 
in  a  certain  place,  although  his  confession  of  the  theft  will  be  rejected, 
yet  evidence  that  he  stated  where  the  goods  were  will  be  received,  pro- 
vided the  goods  were  found  at  the  place  described.  Beg.  v.  Cfauld,  9  C. 
A  P.  864 ;  Dujffif  v.  People,  26  N.  T.  588 ;  White  v.  StaU,  3  Heisk. 
838  ;  Selvidge  v.  State,  30  Tex.  60. 

The  fact  of  the  goods  being  found  in  the  place  described,  proves  that 
he  knew  they  were  there,  and  this  knowledge  is  a  fact  bearing  on  the  ques- 
tion of  his  guilt,  to  which  the  jury  is  entitled.  An  officer  who  arrests  a  pris* 
oner  has  a  right  to  take  any  property  which  he  has  about  him,  which  la 
connected  with  the  crime  charged,  or  which  may  be  required  as  evidence 
Roscoe's  Cr.  Ev.  211 ;  J?,  v.  (yD<mnea,  7  C.  &  P.  138  (32  E.  C.  L.  B.)  ; 
i?.  V.  JSRtueify  id.  447 ;   B,  v.  Burgess,  id.  488 ;  i?.  v.  Rooney^  id.  515 
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If  an  officer  who  arreets  one  charged  with  an  offense  had  no  right  to 
make  the  prisoner  show  the  contents  of  his  pocket,  how  could  the  broken 
knife,  or  the  fragment  of  paper  corresponding  with  the  wadding, 
haTA  been  found  ?  If,  when  a  prisoner  is  arrested  for  passing  counterfeit 
money,  the  contents  of  his  pockets  are  sacred  from  search,  how  can  it 
erer  appear  whether  or  not  he  has  on  his  person  a  large  number  of  sim* 
ilar  bills,  which,  if  proved,  is  certainly  evidence  of  the  icienier  t  If  an 
officer  sees  a  pistol  projecting  from  the  pocket  of  a  prisoner  arrested  for 
a  fresh  murder,  may  he  not  take  out  the  pistol  against  the  prisoner's  con- 
sent, to  see  whether  it  appears  to  have  been  recently  discharged  ?  Sup- 
pose it  be  a  question  as  to  the  identity  of  the  prisoner,  whether  a  person 
whom  a  witness  says  he  saw  commit  a  murder,  and  the  prisoner  appears 
in  court  with  a  veil  or  a  mask  over  his  face :  May  not  the  court  order 
its  removal  in  ord^  that  the  witness  may  say  whether  or  not  he  was  the 
person  whom  he  saw  commit  the  crime  ? 

Would  the  robber  whose  face  was  marked  with  the  wards  of  a  key 
have  been  allowed  to  conceal  his  identity  by  wearing  a  mask  during  his 
trial? 

We  conceive  that  these  questious  admit  of  but  one  answer,  and  that  is 
oue  consistent  with  the  general  practice. 

We  concur  with  the  judge  below,  that  the  officer  had  a  right  to  take 
off  the  boots  or  shoes  of  the  prisoner  and  compare  them  with  the  tracks 
in  the  com  field.  And  we  also  agree  with  him  in  the  opinion  that  when 
the  prisoner,  upon  being  required  by  the  officer  to  put  his  foot  in  the 
track,  did  so,  the  officer  might  properly  testify  as  to  the  result  of  the  com- 
parison thus  made.  It  is  unnecessary  to  say  whether  or  not  the  officer 
might  have  compelled  the  prisoner  to  put  his  foot  in  the  tracks  if  he 
had  persisted  in  refusing  to  do  so.  The  refusal  and  the  result  of  the 
comparison  made  by  the  officer  between  the  track  and  the  prisoner's 
shoe  would  have  be€m  competent 

There  is  no  error.    Judgment  affirmed.    Let  this  opinion  be  oertifiel 

PbbCubiam.  Judgment  affirmed. 
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AiMfvo^  ledag a  white  wwMniwgrfng alone ttioii|^>ptoe>o<WDod^ 
iMTattytaigeottolMrMfaBminiwtoitopw  8he  laa  wad  ha  did  not  owtrin  b« 
ontllihe  wasoot of  the  woods  and  in  light  of  a  dweDlnf-hooae,  when  he  laa  heek 
failo  the  woods.  Ealdf  soffldent  to  sustain  a  oonTlotkm  lor  ssisnlt  wMi  fatatd  t» 
eommtt  n^  (Bodhav  akd  BnruM,  JJ.,  disssnted). 

APPEAL  by  defendant  from  an  order  denying  a  new  trial  after  a  Tar" 
diet  of  oonriotion  upon  an  indietment  for  an  aasanlt  with  intent  to  com* 
mit  a  rape.  According  to  the  eyidenoe  given  by  the  proeecatriz,  a  white 
woman,  she  was  walking  alone  along  a  wood  leading  to  the  house  of  her 
brother4n-law,  where  she  resided,  and  which  for  about  a  quarter  of  a  mile 
ran  through  a  piece  of  woods.  While  passing  through  these  woods  she 
heard  the  [Nrisoner,  a  colored  man,  cry  out  to  her  to  stop,  and  saw  him 
running  after  her  at  the  distance  of  about  seventy  yards.  She  immedi- 
ately ran  as  fast  as  she  could  and  was  pursued  by  the  prisoner,  who  cried 
out  to  her  three  times  to  stop  and  was  rapidly  approaching  her  when 
she  emerged  from  the  woods  and  came  in  sight  of  the  honae  of  her  brother- 
in-law.  The  negro  immediately  desisted  from  pursuit  and  ran  back  into 
the  woods.  He  was  shortly  afterward  captured.  This  was  the  only 
material  evidence,  and  the  court  below  charged  thereon  that  it  was  the 
duty  of  the  State  to  prove  all  the  essential  facto  constituting  the  crime  b^ 
yond  a  reasonable  doubt,  and  that  if  the  jury  had  reasonable  doubt,  they 
must  acquit.  As  to  the  assault,  the  oourt  cfaaiged  that  if  the  prisoner 
pursued  the  prosecutrix  against  her  will,  with  the  intent  violently  to  take 
hold  of  her  person,  and  caused  her  to  flee,  and  then  continued  to  pur- 
sue her,  thb  would  be  an  assault,  and  that  if  they  found  that  the 
prisoner  committed  such  an  assault  with  the  intent  carnally  to  know 
the  person  of  the  prosecutrix  violently  and  against  her  will,  he  would 
be  guilty,  and  they  must  so  find;  otherwiae  they  would  aoqdt  To 
this  charge  the  prisoner  excepted* 

SUpp  4r  Bcdhffi  for  appellant. 

7*.  Z.  Hargrcm^  Attorney-General,  for  the  Staleu 

Pbabsok,  C.  J.    That  the  prisoner,  upon  the  facto  eet  out  hi  the 
statement  of  the  case,  committed  an  assault  is  not  an  open  question. 
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&ai0  y.  Davii,  1  Ired.  125 ;  StaU  v.  RawUiy  65  N.  C.  884 ;  SUmU  y. 
Vannoy,  id.  582. 

Thia,  it  would  seem,  was  the  only  point  relied  on  by  the  counsel  of  the 
prisoner  in  the  court  below.  We  are  led  to  the  inference,  that  the  points 
as  to  there  being  no  evidence  of  the  intent  to  commit  a  rape  was  not 
taken  in  the  court  below,  bv  the  fact  that  in  stating  the  case  his  Honor 
assumes  that  the  intent  charged  was  fully  proved  and  given  up  on  the 
trial,  and  contents  himself  with  setting  out  '<  there  was  other  testimony 
bearing  on  the  intent  with  which  he  pursued  the  prosecutrix,  which  it  is 
not  necessary  to  set  forth  in  detail."  Clearly  had  the  point  been  made, 
that  there  was  no  evidence  fit  to  be  left  to  the  jury  as  to  die  intent  charged 
in  the  in^ctment,  his  Honor  would  have  seen  that  it  was  necessary  to 
set  forth  in  detail  the  other  testimony,  **  bearing  on  the  intent  with  which 
he  pursued  the  prosecutrix."  However  this  may  be,  giving  the  prisoner 
the  benefit  of  the  rule  ^  what  does  not  appear  does  not  exist,"  and  r^ 
lieving  him  from  the  rule  ''  the  appellant  must  show  error  and  intend- 
ments  are  to  be  taken  against  him,"  we  will  consider  the  case  as  pr^ 
senting  the  question :  Do  the  facts  and  circumstances  set  out  amount  to 
any  evidence  fit  to  be  left  to  the  jury  as  to  the  intent  charged  ?  Or  was 
the  matter  of  intent  left  so  much  in  the  dark  as  to  make  it  the  duty  of 
the  judge  to  have  instructed  the  jury  to  have  acquitted  ^e  prisoner  of 
the  criminal  intent  charged  ? 

A  majority  of  the  court  are  of  the  opinion  that  there  was  evidence  to 
be  left  to  the  jury  as  to  the  intent  charged.  For  my  own  part  I  think 
the  evidence  plenary,  and  had  I  been  on  the  jury  would  not  have  hesita* 
ted  one  moment. 

I  see  a  chicken  cock  drop  his  wings  and  take  after  a  hen  :*  my  experi- 
ence and  observation  assure  me  that  his  purpose  is  sexual  intercourse,  no 
other  evidence  is  needed. 

Whether  the  cock  supposes  that  the  hen  is  running  by  female  instinct 
to  increase  the  estimate  of  her  favor  and  exdte  passion,  or  whether  the 
cock  intends  to  carry  his  purpose  by  force  and  against  her  will,  is  a 
question  about  whidi  there  may  be  some  doubt,  as  for  instance  if  she  is 
a  setting  hen,  and  <'  makes  fight"  not  merely  amorous  resistance.  There 
may  be  evidence  from  experience  and  observation  of  the  nature  of  the 
animals  and  of  male  and  female  instincts,  fit  to  be  left  to  the  jury,  upon 
all  of  the  circumstances  and  surroundings  of  the  case,  was  the  pursuit 
made  with  the  expectation  that  he  would  be  gratified  voluntarily,  or  was 
it  made  with  the  intent  to  have  his  will  against  her  will  and  by  force  ? 
Upon  this  case  of  the  cock  and  the  hen,  can  any  one  seriously  insist  that 
Vol.  XXL— 68 
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a  jury  has  no  right  to  call  to  (heir  asaistanoe  their  own  experience  and 
obBenration  of  the  natnre  of  animaU  and  of  male  and  female  intiineit. 

Again ;  I  see  a  dog  in  hot  pursuit  of  a  rabbit ;  my  experience  and  ob- 
servation assure  me  the  intent  of  the  dog  is  to  kill  the  rabbit ;  no  doubt 
about  it,  aud  yet,  according  to  the  argument  of  the  prisoner's  counsel, 
there  is  no  evidence  of  the  intent. 

In  our  case,  when  the  woman  leaves  the  railroad  and  starts  for  her 
home  and  is  unaccompanied,  to  pass  through  woodland  for  one-fourth  of 
a  mile,  a  negro  man  calls  to  her  stop ;  he  is  at  the  distance  of  seventy- 
five  yards ;  she  with  fenuile  instinct,  from  the  tone  of  his  voice,  looks, 
etc,  sees  his  purpose  and  runs  as  fast  as  she  can  through  the  woodland 
and  makes  the  head  of  the  lane,  in  sight  of  the  house,  before  he  b  able 
to  catch  her ;  he  puniues  to  the  head  of  the  lane,  and  then  flees  and  at- 
tempts to  escape  in  the  woods. 

It  is  said  in  the  ingenious  argument  of  the  counsel  of  the  prisoner,  his 
intent  may  have  been  to  kill  the  woman,  or  to  rob  her  of  her  shawl  or 
of  her  money,  and  if  the  jury  cannot  decide  for  which  of  these  intents  he 
pursued  her,  they  ought  to  And  a  verdict  for  the  defendant.  The  fallacy 
of  this  argument  is,  I  conceive,  in  this  :  it  excludes  all  of  the  knowledge 
which  we  acquire  from  experience  and  observation  as  to  the  nature  of 
man.  This  is  the  comer-stone  on  which  the  institution  of  trial  by  jury 
rests.  To  say  that  a  jury  are  not  at  liberty  to  refer  to  their  observation 
and  experience,  when  a  negro  man  under  tbe  circumstances  of  this  case 
pursues  a  white  woman,  starting  at,  say  seventy-five  yards  and  gaining 
on  her  and  being  near  when  she  gets  in  sight  of  the  house,  when  he  stops 
and  flees  into  the  woods,  is,  as  it  seems  to  me,  to  take  from  a  trial  by 
jury  all  of  its  recommendations. 

Our  case  particularly  called  for  the  observation  and  experience  of  the 
jurors  as  practical  men.  The  prisoner  had  some  intent  when  he  pur* 
sued  the  woman.  Tliere  is  no  evidence  tending  to  show  that  hia  intent 
was  to  kill  or  rob  her,  so  the  intent  must  have  been  to  have  sexual  inter- 
course, and  the  jury  considering  that  he  was  a  negro,  and  considering  the 
hasty  flight  of  the  woman,  and  the  prisoner  stopping  and  running  into  the 
woods  when  he  got  in  sight  of  the  house,  and  the  instinct  of  nature  as 
between  male  and  female,  and  the  repugnance  of  a  white  woman  to  the 
embraces  of  a  negro,  had  some  evidence  to  find  that  the  intent  was  te 
eommit  a  rape. 

Rodman  ahd  Bnnjiiy  JJ.,  dissentei 
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(120  Mast.  81.) 

JwriadUtUm  —  bankrupt  law  —  atUukmmnU 

km  mHod,  b^flfon  in  aStato  court  by  attBchmaiit  of  the  property  of  a  ooxpoxation  against 
wbldi,  pending  the  aotion,  bat  not  within  foor  months  after  the  attachment  was 
made,  prooeedingB  in  bankmptoy  haye  been  iustitated,  will  not  be  dtamiiiaftd  on  mo- 
tion of  the  aaaigneea  in  bankraptoy  of  the  oorpoiation,  for  want  of  jniiadiction. 

CONTRACT.  Writ  dated  March  1,  1870.  On  the  same  day,  the  real 
estate  of  the  defendant  in  the  county  of  Suffolk  was  attadied.  The 
declaration  contuned  four  counts.  The  first  three  counts  were  for 
breach  of  alleged  contracts  between  the  plaintiff  and  the  defendants  for 
aenrices  and  materials  in  building  the  defendant's  railroad  and  filling  its 
fiats.  The  fourth  count  was  on  an  account  annexed  for  a  balance  of 
$878,812.28  ;  the  items  of  this  account  embraced  aU  the  causes  of  action 
in  the  preceding  counts.  The  answer  contained  a  general  denial,  and 
also  alleged  that  the  plaintiff's  charges  were  excessive ;  that  all  the  ser« 
▼ices  rendered  and  materials  furnished  had  been  fully  paid  for ;  and 
that  all  the  property  of  the  defendant  had  been  placed  in  the  hands  of 
reoeiyers  under  the  orders  of  this  court 

In  October,  1870,  proceedings  in  bankruptcy  were  begun  against  the 
defendant  in  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts,  and  it  was  adjudged  a  bankrupt ;  and  in  March,  1871, 
Charies  3.  Bradley,  Greorge  M.  Barnard  and  Charles  R.  Chapman  were 
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appointed  assignees,  and  the  prooeedings  id  bankmptcj  are  still  pending. 
At  September  term,  1872,  of  this  coort,  on  motion  of  the  plaintifE,  an 
order  was  passed  requiring  the  plaintiff  to  give  notice  to  the  assignee* 
to  appear  and  defend  the  action.  Senrioe  of  this  order  was  made  upon 
Bradley  on  October  18,  1872  and  upon  Barnard,  October  21, 1872.  No 
service  was  ever  made  on  Chapman,  he  being  out  of  the  jurisdiction. 
On  June  12,  1874,  the  Stat,  of  1874,  ch.  834,  entitled  '<  An  act  to  dis- 
solve the  Boston,  ^artford  &  Erie  Railroad  Company,"  was  passed  by  the 
legislature.  No  daims  for  trial  by  jury  having  been  filed  in  this  action, 
it  was  set  down  by  the  court  to  be  heard  on  April  22,  1875,  and  at  the 
time  for  hearing,  the  assignees  not  appearing,  the  plaindff  moved  for  a 
default,  and  a  qualified  judgment,  to  be  enforced  against  the  property 
attached ;  whereupon  Barnard  appeared  specially,  and  caused  to  be  read 
and  filed  in  the  case,  at  the  same  time,  a  paper  objecting  to  the  jurisdic- 
tion of  the  oourt.  On  May  17, 1875,  Barnard  and  Bradley  appeared 
specially,  and  filed  a  motion  to  dismiss  on  the  ground  of  want  of  juris- 
diction. No  other  appearance  has  been  made  by  the  assignees,  or  any  of 
them. 

At  the  hearing  on  this  motion,  the  facts  above  set  forth  appeared  of 
record  or  were  admitted.  Dsyeks,  J.,  overruled  the  motion  to  dbmiss, 
and  reported  the  case  to  the  full  court  for  the  determination  of  the  ques* 
tion  whether  the  motion  to  dismiss  should  have  been  overruled. 

J.  O,  Ora^y  Jr.,  for  the  assignees  in  bankruptcy,  dted  BiarrtMon  v. 
Sierry,  5  Cranch,  289,  301 ;  jRoyaon  v.  Pa^wn,  1  Mass.  283,  290 ; 
Daoenpwrt  v.  TUUm,  10  Mete.  320,  325  ei  $eg. ;  OlifUm  v.  FogUr^  108 
Mass.  233 ;  FoHer  v.  Amet,  1  Low.  313 ;  Houstm  v.  Oity  Bank,  < 
How.  486;  Itay  v.  Narsewarthy,  23  Wall.  12$;  Sampson  v.  Olark^ 
2  Cush.  173  ;  Bradford  v.  Bice,  102  Mass.  47^ ;  Davenport  v.  TVUm^ 
10  Mete.  320 ;  Kittredge  v.  Warren,  14  N.  H.  509 ;  KiUredge  v.  Emerson^ 
15  id.  227;  StochweU  v.  SUhway,  113  Mass.  382;  Bate$Y.  Tappan^ 
99  id.  376 ;  Johnson  v.  CMUns,  116  id.  391 ;  SecondBank  ofLouisvilU 
V.  National  State  Bank  of  Newark,  10  Bush,  867,  380 ;  In  re  Vogel,  7 
Blatchf.  C.  C.  18 ;  hire  Ctark,  9  id.  372 ;  Are  MdBory,  6  Bank.  Beg. 
22,  32 ;  Mays  v.  Fritton,  20  Wall.  414 ;  ScaU  v.  Kt^,  22  id.  57,  and  Doe 
T.  Childress,  21  id.  642. 

D.  Foster  ^  D.  B.  TTor^,  for  pluntiffi 

GRA.T,  C.  J.  The  attachment  in  this  case  having  been  made  mors 
than  four  months  before  the  commencement  of  the  prooeedings  in  bank 
roptoy,  the  lien  created  thereby  is  preserved  by  the  bankrupt  act,  and 
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the  appropriate  way  of  ascertaining  the  amount  of  this  lie  n,  and  of  mak- 
ing it  effectaal,  is  by  judgment  in  thb  action.  U.  S.  Stat.  1867,  ch.  176,  i 
14 ;  U.  S.  Rev.  Stats.,  S  5044;  Doe  y.  Childress^  21  Wall.  642  ;  JSoy  v. 
Wiffht,  119  Mass.  426 ;  S.  C,  19  Am.  Rep.  383. 

Even  in  the  case  of  an  individaal  bankrupt,  such  an  action  is  not  to 
Ito  dismissed  upon  the  commencement  of  bankruptcy  proceedings,  but 
may  either  be  stayed  to  await  the  determination  of  the  question  of  the 
debtor's  discharge  in  the  court  of  bankruptcy,  or,  by  leave  ef  that  courts 
yroceed  to  judgment  for  the  purpose  of  ascertaining  the  amount  due  to 
the  plaintiff  and  provable  in  bankruptcy.  U.  S.  Stat.  1867,  ch.  176,  §  21 ; 
U.  S.  Rev.  Stats.,  §  !(106.  In  the  case  of  a  bankrupt  corporation,  the  bank- 
rupt act  does  not  restrain  a  creditor,  who  has  not  proved  his  claim  in 
bankruptcy,  from  prosecuting  the  action  to  judgment,  for  the  purpose  of 
enforcing  his  lien  upon  the  property  attached,  or  of  charging  officers  or 
stockholders  who  are  liable  for  the  debts  of  the  corporation.  OKamUr' 
Un  V.  Bu^fuenot  Mcmuf,  Ob.,  118  Mass.  582 ;  New  Laamfp  (Mmn/ey  Oo.  ▼. 
Ansama  Bran  ^  (hpper  Ob.,  91  U.  S.  656. 

Although  the  United  States  court,  sitting  in  bankruptcy,  has  jurisdic- 
tion to  ascertain  and  liquidate  the  amount  of  the  lien,  and  to  order  the 
properly  to  be  sold  discharged  of  all  incumbrances,  yet  it  may  elect  not 
to  do  s6 ;  and  if,  before  any  proceedings  taken  in  that  court  for  that 
purpose,  this  action  should  be  dismissed,  the  lien  created  by  the  attach- 
ment would  be  charged,  and  all  benefit  of  it  lost.  U.  S.  Stat  1867,  ch.  176, 
fS  1»  14,  20,  25;  IT.  S.  Rev.  Stats.,  §§  4972,  5068,  5066,  5075  ;  Raif  t. 
yareewarthyy  28  Wall.  128;  Foster  v.  Ames^  1  Low.  818;  OUfton  v. 
Foiter^  108  Mass.  288 ;  Bralejf  v.  Boomer,  116  id.  527 ;  FicteU  v. 
Durham,  119  id.  159. 

This  report  does  not  require  us  to  consider  what  effect  a  judgment  for 
the  plaintiff  may  have,  as  a  merger  of  his  cause  of  action,  or  upon  his 
right  to  prove  in  banknipt<7.    The  only  question  before  us  is  whether 
the  action  should  be  dismissed  for  want  of  jurisdiction,  and  for  the  rea 
tons  above  stated  we  are  of  opinion  that  it  should  not  be 
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Whitoomb'b  Cabm. 

(l»lfMi.U&) 

PiMiclMeii/>^  eoKUwtpt  hjf  wumie^al  tortf. 

^fcxoMBiQii  cotmoil  of  ft  city  Im  bo  poffcr  to  oommit  md  poiiigh  fro  ontitwiipt} 
A  rtitntt  whloh  mdectakM  to  <w*i^Mf  racli  Mitliofttj  is  miinimtlUiUtinl  ind  "wtML 

HABEAS  COBPXTS,  issued  March  18, 1876,  upon  the  petition  of 
Ephraim  D.  Whitoomb,  representing  that  he  was  nnlawfnllj  im- 
prisoned and  restndned  of  his  liberty  in  the  common  jail  in  Boston,  by 
John  M.  Clark,  sheriff  of  the  county  of  Suffolk ;  that  the  pretense  of 
said  imprisonment  and  restraint  was  a  warrant  or  order  purporting  to 
have  been  issued  by  the  oommon  oouncQ  of  the  city  of  Boston,  a  copy  of 
which  was  annexed  to  the  petition ;  that  the  warrant  or  order  had  been 
issued  improvidentiy  and  in  yiolation  of  kw.  The  order  of  the  com* 
mon  council,  signed  by  the  president  thereof,  was  as  foUows : 

**  Whereas  Ephraim  D.  Whitcomb,  having  been  duly  summoned  to 
testify  before  a  special  committee  of  the  oommon  councO,  appointed 
with  full  powers  to  inyestigate  and  report  upon  any  and  alltcharges 
against  members  of  the  common  council  preferred  in  connection  witii 
action  and  votes,  or  either,  in  the  original  location  or  relocation  of  tiie 
public  vegetable  market  by  the  city  councU,  and  also  to  inquire  and  re- 
port whether  any  money  or  other  valuable  consideration  was  paid,  given  or 
received,  and  if  so  by  whom,  for  services,  votes  or  influence,  or  other- 
wise, in  the  matter  of  said  location  or  relocation,  unlawfully  and  unrea* 
tonably  refused  to  answer  a  certain  question  lawfully  propounded  by 
the  said  committee,  to  wit,  the  question, '  Who  was  that  person  ? '  and 
did  state  in  connection  with  said  refusal  that  he  did  not  refuse  because 
the  answer  would  criminate  him,  but  did  refuse  for  business  reasons ; 
and  having  been  duly  arraigned  at  the  bar  of  the  common  coundl  and 
heard  the  report  of  said  committee  setting  forth  said  refusal,  and  by  the 
order  of  the  council  inquired  of  whether  he  had  any  excuse  to  offer 
for  refusing  to  answer  said  question  propounded  by  said  committee,  and 
whether  he  was  ready  to  appear  before  said  committee  and  answer  said 
question,  in  contempt  of  tiie  authority  of  the  common  council  did  give 
unsatisfactory  answers  to  the  questions  propounded,  and  did  and  does 
unlawfully  persist  in  his  refusal  to  appear  before  said  committee  and 
answer  said  question  propounded  by  said  committee :  it  is  therefore 

^'Ordered,  tiiat  the  said  Ephraim  D.  Whitcomb  be  committed  to  the 
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custody  of  the  city  messenger,  to  be  by  him  confined  in  the  common  jail 
of  the  county  of  SnfFolk,  for  the  term  of  twelye  days,  unless  he  shall 
sooner  signify  his  willingness  to  appear  and  purge  himself  of  his  con- 
tempt, and  answer  the  question  propoonded  by  the  said  speoial  committee 
of  the  common  coandl,  which  he  refused  to  answer ;  and  for  the  com- 
mitment  and  detention  of  said  Ephraim  D.  Whitcomb,  this  order  shall 
be  sufficient  warrant ;  and  it  is  further  ordered,  that  wheneyer  the  said 
Ephraim  D.  Whitcomb,  whOe  in  custody  under  the  foregoing  order, 
shall  inform  the  city  messenger  that  he  is  willing  to  answer  said  question 
propounded  by  said  committee,  and  to  appear  before  said  committee  for 
that  purpose,  it  shall  be  the  duty  of  the  city  messenger  to  take  said 
Ephraim  D.  Whitcomb  immediately  before  the  common  councfl  and  hold 
him  subject  to  its  order." 

On  this  warrant  was  indorsed  the  return  of  the  city  messenger,  to  the 
effect  that  he  had  on  March  9,  1876,  conyeyed  Ephraim  D.  Whitcomb 
to  the  said  jail  in  Boston,  and  delivered  him  to  the  keeper  thereof,  with 
an  attested  copy  of  the  order  and  his  return  indorsed  thereon. 

The  return  of  the  sheriff,  who  was  also  keeper  of  the  common  Jul,  to 
the  writ,  justified  by  virtue  of  the  order  of  the  common  council. 

Hearing  before  Mobtok,  J.,  who  res^ved  the  questions  arising  on  the 
above  papers  for  the  consideration  of  the  full  court,  and  admitted  the 
petitioner  to  bail  in  the  sum  of  $1,000. 

Hi  J.  Boardmany  for  petitioner. 

y.  p.  BiBofy^  H.  W.  Puinamy  eantra. 

6bat,  C.  J.  By  the  twelfth  article  of  the  Declaration  of  Bights  pre- 
fixed to  the  Constitution  of  the  Commonwealth,  **  no  subject  shall  be 
arrested,  imprisoned,  despoiled  or  deprived  of  his  property,  immunities 
or  privileges,  put  out  of  the  protection  of  the  law,  exiled,  or  deprived  of 
his  life,  liberty  or  estate,  but  by  the  judgment  of  his  peers  or  the  law  of 
the  land." 

This  article  b  a  reSnactment  of  the  provision  of  Magna  Charta,  ch.  29, 
that ''  no  freeman  shall  be  taken  or  imprisoned,  or  be  disseized  of  his 
freehold,  or  liberties,  or  free  customs,  or  be  outlawed  or  exiled  or  any 
otherwise  destroyed ;  nor  will  we  not  pass  upon  him,  nor  condemn  him, 
but  by  lawful  judgment  of  his  peers,  or  by  the  law  of  the  land." 

In  Massachusetts,  as  in  England,  the  power  to  commit  for  contempt 
has  always  existed  in  the  higher  courts  of  justice,  and  is  part  of  the  law 
of  the  land,  within  the  meaning  of  Magna  Charta  and  of  our  Declaratiov 
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of  Righto.  Bac  Abr.,  Conrto,  E.;£ire  FemandeSf  6  H.  &  N.  717,  and 
10  C.  B.  (N.  S.)  3 ;  In  re  (Met,  22  id.  157 ;  Oartwrighet  eate,  114 
Mass.  230,  and  authorities  cited. 

Justices  of  the  peace  are  recognised  in  the  Constitution  of  the  Common- 
wealth as  exercising  a  part  of  the  judidary  power,  and  are  for  aome 
purposes  courto  of  record.  Const.  Mass.,  ch.  3,  art.  8 ;  7%ijfer  v.  Oom- 
manwealthy  12  Mete.  9.  Their  authority  to  punish  for  contempts,  at 
least  so  far  as  is  indispensable  to  the  orderly  conducting  of  their  business, 
and  especially  in  the  case  of  the  refusal  of  witnesses,  after  due  summons 
and  payment  of  their  fees,  to  appear  and  testify  before  them,  has  been 
genenJly  admitted,  and  has  been  regulated  by  statute  from  the  earliest 
time  of  the  Commonwealth.  Stat.  1784,  ch.  28,  f  6 ;  Bey.  State.,  oh.  85,  f 
83,  and  Commissioners'  note  to  f  31 ;  Stat  1638,  ch.  42  ;  Gren.  State.,  ch. 
120,  S  50;  ch.  181,  ff  5,  6;  Olarke't  eate,  12  Cnsh.  320;  Piper  v. 
Peareany  2  Gray,  120;  SuOe  v.  Ooppy  15  N.  H.  212 ;  Sn  re  Choper,  32 
Vt  253. 

The  constitutionality  of  the  provision,  first  introduced  in  the  statute  of 
1838,  ch.  42,  and  re-enacted  in  Greneral  Statutes,ch.  181,  f  f  5,  6,  giving 
to  masters  in  chancery  and  auditors  a  like  power  over  witnesses,  may  ad- 
mit of  more  doubt.  According  Hb  the  usual  practice  in  chancery,  an  attach- 
ment against  a  witness  for  contempt  before  a  master  requires  an  applica- 
tion to  the  court.  Middletan  v.  ^S^)eriehij  Cary,  80 ;  The  King  t.  JU 
mm,  Wilmot,  243,  269 ;  2  Dan.  Ch.  Pract  (4th  Am.  ed.)  1178 ;  78th 
Equity  Rule  of  U.  S.  Courts,  17  Pet  Ixxiv.  A  like  practice  is  pre- 
scribed by  act  of  Congress  in  the  cases  of  commissioners  to  take  deposi- 
tions to  be  used  abroad,  and  of  registers  in  bankruptcy.  U.  S.  Bev. 
State.,  §f  4071-4073,  4999,  5002,  5005, 5006.  See,  also,  Bx parte  DolL,  7 
Phila.  595.  So  a  witness  who  refuses  to  be  sworn  or  to  testify  before 
a  grand  jury  must  be  brought  before  the  court  to  be  dealt  with.  Beard 
T.  Pierce,  8  Cush.  338.  Yet,  as  a  master  or  auditor  is  transacting  the 
judicial  business  of  the  court,  and  is  under  ite  authority  and  control,  he 
may  perhaps  be  intrusted  by  the  le^lature  with  this  power.  But  we 
have  no  occasion  now  to  consider  that  question,  nor  the  validity  of  the 
statutes  conferring  a  similar  power  upon  county  commissioners,  who, 
though  often  called  a  court,  and  authorized  to  determine  many  questions 
between  parties,  do  not  hold  their  offices  by  the  same  appointment  or 
tenure  as  judges.  Gen.  Stats.,  ch.  10,  f  §  1, 6 ;  ch«  17,  f  14;  ch.  131,  Si  5, 6; 
SUmeY.  Oharlestawn,  114  Mass.  214,  223  ;  Morriton  r  MeDonaldj  21 
Me.  550,  556. 

Each  house  of  the  British  Parliament  had  the  largest  power  to  punish 
every  description  of  contempt  of  ite  authority.     Oroel^e  oom,  8  "Wila. 
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188 ;  a  C,  2  W.  Bl.  754 ;  Burdett  v.  Abbott,  14  East,  1,  5 ;  Dow. 
165  ;  Que  of  the  Sheriff  of  Middlesex,  11  A.  &  B.  273 ;  S.  C.  nom. 
7%e  Queen  y.  Gouett,  8  P.  &  D.  349.  But,  according  to  the  decisions  of 
most  eminent  judges,  either  branch  of  a  colonial  legblatore  has  no  such 
power  of  punishment  ISeQey  y.  Ocargon,  4  Moore's  P.  C.  63 ;  BtU  t. 
Weldon,  8  Kerr's  N.  B.  1 ;  eyen  for  refusal  to  attend  as  a  witness  when 
duly  sunmioned.  Fenton  y,  Hampton^  11  Moore's  P.  C.  847 ;  or  for  con- 
tempts committed  in  the  &ce  of  the  house.  Doyie  t.  Falconer,  L.  B.,  1 
P.  G.  828— unless  by  established  usage.  Beaumont  v,  Barrett,  \  Moore's 
P.  G.  59 ;  or  by  express  act  of  the  imperial  Parliament.  DiU  t.  Murphy, 
1  Moore  (N.  S.),  487 ;  Speaker  v.  Gla$$,  L.  B.,  8  P.  G.  560.  So  in  JSe 
parU  Broum,  5  B.  &  S.  280,  the  Court  of  King's  Bench  held  that  the 
House  of  Keys,  which  was  the  lower  branch  of  the  le^slature  of  the 
Isle  of  Man,  and  had  also  judicial  functions  in  appeals  from  the  verdicts 
of  juries,  had  no  power  to  commit  for  contempt,  when  acting  in  its  legis- 
lative capacity. 

It  is  universally  admitted  that  by  the  law  of  England  a  town  or  city 
council  had  no  power,  without  express  act  of  Parliament,  to  make  an  or- 
dinance with  penalty  of  imprisonment,  or  to  commit  for  contempt  of  its 
authority.  Grant  on  Corp.  84-86 ;  Parke,  B.,  in  4  Moore's  P.  C.  89  ; 
Barter  v.  OommcnweciUh,  8  Penn.  258. 

The  British  parliament  has  supreme  and  uncontrolled  power,  and  may 
change  the  Constitution  of  England,  and  repeal  even  Magna  Charta, 
which  is  itself  only  an  act  of  Parliament.  But  in  this  Commonwealth 
the  legislative,  as  well  as  the  executive  authority  and  the  courts  of  jus- 
tice is  controlled  and  limited  by  the  written  constitution,  and  cannot  vio> 
late  the  safeguards  established  by  the  twelfth  article  of  the  Declaration 
of  Rights.     Emerge  case,  107  Mass.  172  ;  S.  C,  9  Am.  Rep.  22. 

In  the  United  States,  each  branch  of  a  supreme  legislature  has  the 
same  power  to  commit  for  contempt  as  either  house  of  Parliament.  Such 
a  power  has  been  adjudged  to  be  inherent  in  the  Federal  Senate  and 
House  of  Representatives,  although  not  expressed  in  the  Constitution. 
Anderson  v.  Dunn,  6  Wheat.  204.  A  like  power  doubtless  exists  in 
eadi  branch  of  the  Greneral  Court  of  Massachusetts,  and  of  other  State 
l^slatnres,  which  are  supreme  within  their  sphere,  and  not,  like  the 
colonial  assemblies  of  Great  Britain,  created  by  and  subordinate  to  the 
national  legislature.  Bumham  v.  Morrissey,  14  Gray,  226 ;  StaU  v. 
Matthews,  87  N.  H.  450 ;  Fathers  case,  7  Wis.  680. 

But  in  Anderson  v.  Dunn  the  court  said  that  "  neither  analogy  nor  pre- 
eedent  would  support  the  assertion  of  such  powers  in  any  other  than  a 
Illative  or  judicial  body.  6  Wheat  283,  234.  To  such  a  subject  the 
Vol.  XXI.— 64 
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words  of  Lord  Cokb  apply  witli  peculiar  foroe :  '^  Wheo  mollioritj  asdpi^ 
cedent  is  wanting,  Uiere  is  need  of  great  ooDsideration,  before  that  any 
thing  of  novelty  shall  be  established,  and  to  provide  that  this  be  not 
against  the  law  of  the  land."     12  Rep.  75. 

At  the  time  of  the  adoption  of  the  Constitution  of  the  Commonwealth, 
it  was  no  part  of  the  law  of  the  land  that  municipal  boards  or  officers 
shoold  have  power  to  commit  or  pnnish  for  contempts.  The  second 
article  of  amendment  of  the  Constitution,  which  first  conferred  upon 
the  General  Coort  ^  fall  power  and  anthoritj  to  erect  and  constitnta 
monicipal  or  city  governments  in  any  corporate  town  or  towns  in  this 
Commonwealth,*'  authorized  it  to  grant  to  the  inhabitants  thereof  such 
powers,  privileges  and  immunities,  '^not  repugnant  to  the  Constitu- 
tion,'' as  it  should  deem  necessary  and  expedient  for  the  regulation  and 
government  thereof ;  and  provided  **  that  aU  by-laws  made  by  such  mu- 
nicipal or  dty  government  shall  be  subject  at  aU  times  to  be  annulled  by 
the  General  Court." 

The  city  council  is  not  a  legislature.  It  has  no  power  to  make  laws, 
but  merely  to  pass  ordinances  upon  such  local  matters  as  the  legislature 
may  commit  to  its  charge,  and  subject  to  the  paramount  control  of  the 
legislature.  Neither  branch  of  the  dty  council  is  a  court,  or,  in  aocu* 
rate  use  of  language,  vested  with  any  judicial  functions  whatever.  Nor 
are  its  members  chosen  with  any  view  to  their  fitness  for  the  exercise  of 
such  functions.  To  allow  such  a  body  to  punish  sunmiarily  by  impris- 
onment the  refusal  to  answer  any  inquiry  which  the  whole  body,  or  one 
of  its  committees,  may  choose  to  make,  would  be  a  most  dangerous  inva- 
sion of  the  rights  and  liberties  of  the  citizen. 

The  legislature,  in  the  exercise  of  the  power  ^ven  it  by  the  Consti* 
tution,  has  vested  in  the  board  of  aldermen  and  conmion  council  author* 
ity  to  dedde  upon  all  questions  relative  to  the  qualifications,  elections^ 
and  returns  of  their  respective  members,  and  might  authorize  —  we  are 
not  now  called  upon  to  decide  whether  it  has  authorized — them  to  expel 
members  for  sufficient  cause.  Stat.  1854,  ch.  448,  §  24 ;  Peabwfy  v.  School 
Committee  ofBoiton,  115  Mass.  383 ;  SkUe  v.  Jertejf  OUy  Oonunon  (h^m- 
eO,  1  Dutch.  536.  The  legislature  may  also  provide  for  the  punish, 
ment,  upon  indictment  and  trial  in  the  courts  of  justice,  of  any  person 
who,  being  duly  summoned,  refuses  to  appear  and  testify  before  any 
board  or  tribunid  upon  a  matter  which  it  is  authorized  by  law  to  investi- 
gate or  dedde.  But  the  legislature  cannot  delegate  to  or  confer  upon 
munidpal  boards  or  officers,  that  are  not  courts  of  justice^  and  whose  pro* 
ceedings  are  not  an  exerdse  of  judidal  power,  the  authority  to  imprison 
and  punbh,  without  right  of  appeal  or  trial  by  jury. 
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Theresult  b  that  so  much  of  the  Stat  of  1863,  ch.  158,  as  undertakes  to 
oonfer  such  aathority  apon  either  branch  of  a  city  council,  or  upon  the 
selectmen  of  a  town,  is  inoperative  and  void,  because  it  is  a  violation  of 
the  Constitution  of  the  Commonwealth,  and  contrary  to  the  law  of  the 
land.  Prisoner  discharged^ 

NoTB.— See  People  y.  Learned,  5  Hun,  826.  That  ease  was  based  on  the  toOawing 
facts  :  A  oommiaeion  was  created  by  the  oooearreat  reeolation  of  the  two  hoaaee  of  the 
legWatnre,  for  the  purpose  of  inyestigating  the  alEaiis  of  the  canaL  An  act  was  sab- 
seqaently  passed  providing  that  in  case  of  the  refosal  of  a  witness  to  obey  a  sabpoana 
issued  by  the  commission  he  should  be  brought  before  the  commission  by  attachmmit^ 
and  that "  the  like  prooeedfaigB  shall  theareupon  be  had  as  if  such  commission  was  a 
court  of  record,  and  such  witness  had  been  duly  subpcenaed  to  attend  before  it"  Hie 
oourt  held  that  the  comniissloa  had,  under  this  proyision,  power  to  commit  a  reoonal 
witness  lov  contempt 


LOTBLAITD  T.  BUBkS 

(120  Mass.  ISa) 
CemtMn  carrier  — when  net  tiabU  fer  injury  to  goods. 

It  is  competent  for  a  common  carrier,  in  defense  of  an  action  for  injury  to  goods,  1a 
their  deUvery,  by  the  breaking  of  the  requisite  apparatus,  to  show  a  local  usage  tiiat 
such  apparatus  is  to  be  furnished  by  the  consignee  of  the  goods ;  and,  if  such  usage 
is  shown,  the  carrier  Is  not  liable  for  injury  to  the  goods,  occasioned  by  a  latent  defect 
in  the  apparatus  furnished  by  the  consignee. 

A  common  carrier,  having  a  hogshead  of  molasses  to  deliver,  was  furnished  by  the 
owner  with  skids  wherewith  to  unload  it  from  his  wagon.  The  skids,  owing  to  a  la- 
tent defect,  broke  under  the  weight  of  the  hogshead,  and  the  contents  thereof  were 
loet    JBUdt  that  the  owner  could  not  maintain  an  action  against  the  carrier  for  the 


CONTRA.CT  against  a  common  carrier  between  Boston  and  Somer* 
yille,  to  recover  the  value  of  a  hogshead  of  molasses. 
At  the  trial  in  the  Superior  Court,  before  Rockwell,  J.,  it  appeared 
that  the  plaintifib  employed  the  defendant  to  transport  a  hogshead  of 
molasses  from  Boston  to  their  grocery  store  in  Somerville ;  that  the  de* 
fendant  did  transport  it  in  his  wagon  to  Somerville  at  a  point  near  their 
store ;  that  the  plaintifib  then  directed  him  to  unload  it  to  and  upon  the 
piasza  of  the  store ;  that  he  backed  his  wagon  to  within  a  few  feet  of 
the  piazca,  and  skids  or  wooden  supports  were  then  placed  from  the 
piasza  to  the  wagon ;  that  then  the  parties  undertook  to  roll  the  hogs- 
head from  the  wagon  to  the  piazca,  and,  when  it  was  upon  the  skids  be- 
tween the  wagon  and  piazca,  one  of  the  skids  broke,  which  caused  the 
hogshead  to  fall  and  its  contents  to  be  destroyed.    It  further  appeared 
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that  the  skids  were  famished  by  the  plaintiffs,  and  that  the  defendant 
quested  the  plaintiffs  to  famish  them,  and  that  the  breaking  was  attrib- 
utable to  the  fact  that  a  piece  had  been  sawed  ^ont  of  the  under  side  of 
the  skid  which  broke. 

The  defendant  offered  evidence  tending  to  prove  that  it  was  the  nui- 
▼ersal  and  well-known  costom  and  usage  in  Somerville  and  the  suburban 
cities  and  towns  for  grocers  to  keep  and  furnish  skids,  whereupon  to  re- 
move heavy  articles  from  common  carriers'  wagons  to  their  grocery 
stores,  and  for  carriers  not  to  furnish  skids,  and  that  it  was  the  plaintiffs' 
duty  in  this  case  to  funush  the  skids  ;  also  that  the  skids  so  furnished 
appeared  to  him  to  be  suitable,  and  that  the  defect,  which  caused  the  ac- 
cident, was  not  apparent,  and  in  ^t  was  not  seen  by  him ;  and  requested 
the  judge  to  instruct  the  jury,  *'  that  if  they  should  find  that  it  was  the 
duty  of  the  plaintiffs  to  furnish  proper  skids  upon  which  to  receive  the 
hogsheiid,  and  that  they  did  furabh  skids  therefor,  which  appeared  suita- 
ble to  the  defendant,  he  would  not  be  required  to  make  a  critical  exam- 
ination of  them,  and  would  not  be  liable  for  an  accident  to  said  hogshead 
caused  by  a  defect  in  them,  which  he  did  not  see,  and  which  was  not  or- 
dinarily apparent. 

The  judge  declined  to  instract  the  jury  in  this  form,  but  did  rule  and 
instmct  them  as  follows :  "  The  duty  of  the  defendant  was  to  deliver  the 
hogshead  safely  on  the  premises  of  the  plaintiff,  using  proper  means  and 
instmments.  The  mere  fact  (if  it  is  a  fact)  that  the  usage  is  that  gro- 
cers furnish  the  skids,  does  not  alter  the  duty  of  the  defendant  to  deliver 
the  hogshead,  on  the  plainti£k'  premises.  The  carrier,  by  that  bust, 
and  the  other  fact  that  the  plaintiffs  did  fumish  the  skids  at  the  request 
of  the  defendant,  was  not  relieved  of  further  duty  after  the  hogshead 
passed  upon  the  ends  of  the  skids.  He  was  still  bound  to  use  proper 
care  in  the  use  of  proper  skids.  He  had  no  right  to  use  insufficient  skids, 
although  the  skids  produced  at  his  request  were  furnished  according  to 
usage  by  the  plaintiffs.  He,  the  defendant,  was  still  bound  to  use  proper 
care  in  the  use  of  proper  skids.  The  plaintiffs  were  not  warrantors  that 
the  skids  were  sufficient  to  carry  the  hogshead  to  the  sidewalk  on  the 
plaintiffs'  premises.  If  there  was  a  latent  defect  in  the  skids,  known 
to  the  plaintiffs  and  not  known  to  the  defendant,  and  not  observable  by 
ordinary  skillful  observation  before  using,  the  defendant  would  not  be 
liable.  The  question  as  to  usage,  though  of  some  importance,  is  not 
decisive  of  the  case,  but  the  previous  considerations  must  also  be  re- 
garded. The  mere  fact  that  the  skids  were  furnished  in  compliance 
with  usa^  by  the  plaintiffs  does  not  alter  the  period  when  the  delivery  is 
completed.    The  period  of   completed  delivery  by  the  carrier  is  tha 
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same  whether  the  skids  are  famished  hy  the  plaintiffs  or  hy  the  de> 
fendants. 

The  jury  retamed  a  verdict  for  the  plaintiffs ;  and  the  defendant 
alleged  exceptions  to  the  mlings  and  refusals  to  role  as  requested* 

W.  S»  Stearm,  for  defendant. 
B.  O.  MmdUmy  for  plaintiffs. 

AxBS,  J.  The  usage  which  the  defendant  attempted  to  prove  was  not 
unreasonable  in  itself,  nor  was  it  in  oontrayention  of  any  rule  of  law.  It 
was  not  an  attempt  to  establish,  for  the  purposes  of  this  case,  any  spedai 
or  peculiar  rule  of  interpretation  of  terms,  conflicting  with  their  recog- 
nised and  ordinary  legal  meaning.  It  was  offered  merely  tq  prove,, 
as  a  matter  of  fact,  that  there  was  an  established  mode  of  doing  a 
certain  business  in  the  locality  where  the  parties  reside,  so  well  known 
to  them  as  to  justify  the  conclusion,  that  they  both  expected  and  under- 
stood that  the  business,  which  the  defendant  undertook  to  do  on  this  oc- 
casion, was  to  be  done  in  that  manner.  The  defendant,  upon  receiving 
the  goods  for  transportation,  must  be  understood  to  have  contracted  to 
deal  with  them  according  to  the  regular,  known  and  ordinary  course  of 
his  business.  St.  John  v.  Van  ScofUvoard^  25  Wend.  660.  His  liability 
to  deliver  them  to  the  owner  in  person  could  be  modified  by  contract,  by 
general  usage,  or  even  by  his  own  particular  usage,  if  understood  or 
known  by  the  other  party.  Farm«r$  if  Mechama*  Bamk  v.  Ohamplain 
TrampwrtaHon  Oo.y  18  Yt.  131.  The  parties  may  make  any  agreement 
they  please  as  to  the  time,  place  and  manner  of  delivery,  and  in  the  ab- 
sence of  any  express  contract,  the  limits  of  delivery  may  be  determined 
by  a  local  usage.  Barnes  v.  Foley,  5  Burr.  2711.  Thus  it  has  been  held 
that  a  carrier  may  show  a  usage  to  deliver  at  certain  stopping  places 
only.  Gthean  v.  OuJver,  17  Wend.  305.  A  usage,  so  long  establbhed, 
uniform,  and  notorious,  as  to  justify  the  presumption  that  both  parties 
knew  it,  becomes  a  part  of  the  contract,  and  may  determine  when  the 
transit  is  over,  and  what  is  a  sufficient  delivery.  That  is  to  say,  the 
extent  of  the  transit  may  be  matter  resting  altogether  in  proof;  and  the 
course  of  business  at  the  place  of  destination,  and  the  usage  of  carriers 
at  that  place,  may  be  controlling  ingredients  of  the  contract  itself.  Farm' 
ergSf  Meehames*  Bank  v.  Cffuimpknn  TVansportoHon  Co.,  28  Yt  176. 

The  ruling  given  by  the  court  as  to  the  effect  of  the  alleged  usage,  if 
proved,  did  not  meet  the  exigencies  of  the  case.  Th^  jury  should  have 
been  instructed  that  if  they  were  satisfied  of  the  existence  of  a  long-con- 
tinued, established  and  notorious  usage  for  grocers,  in  that  locality  t^ 
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furnish  the  planks  or  wooden  supports  for  unloading  at  their  shops  heavy 
artides  from  carriers'  wagons,  and  if  the  damage  in  this  instance  was  oo- 
casioned  by  defects  in  the  appliances  furnished  for  that  purpose  by 'the 
plaintiffs,  especially  if  those  defects  were  not  so  manifest  that  the  de- 
fendant saw,  or  with  reasonable  attention  would  have  seen  them,  the  ao 
tion  could  not  be  maintained.  A  usage  to  furnish  the  skids  must  mean 
suitable  and  proper  skids,  capable  with  reasonable  use  of  sustaining  the 
weight  of  the  articles  which  were  to  rest  upon  them. 

But,  independently  of  the  question  of  usage,  there  is  another  difficulty 
in  the  plaintiffs'  case  which  we  find  to  be  insurmountable.  It  may  be 
conceded  that  the  defendant's  obligation  to  transport  the  goods  to  their 
place  of  destination  included  an  obligation  to  unload  and  deliver  them 
«afely,  and  that  ordinarily  the  transit  is  not  at  an  end  untU  such  a  deliv^ 
ery  is  accomplished.  But  the  place  and  manner  of  delivery  may  always 
be  varied  with  the  assent  of  the  owner  of  the  property ;  and  if  he  inter- 
feres to  control  or  direct  in  the  matter,  he  assumes  the  responsibility* 
Lewis  V.  Weitem  Hailroadj  11  Mete  509. 

In  the  case  at  bar,  it  is  expressly  found  that  the  plaintiffs,  on  the  ar- 
rival of  the  goods,  and  at  the  request  of  the  carrier,  furnished  the  skids 
upon  which  he  was  to  roll  the  hogshead  into  their  warehouse.  He  cer- 
tainly  had  a  right  to  suppose  that  they  knew  whether  the  skids  were  suf- 
ficient to  support  its  weight  His  daty  was  to  deliver  the  articles  as  the 
plaintiffs  should  direct.  If  the  plaintiffs  themselves  took  part  in  the  de- 
livery, and  furnished  the  skids  to  be  used  in  the  process  of  unloading,  it 
was  equivalent  to  a  direction  to  him  to  unload  in  that  manner,  or  at  least 
to  a  consent  that  he  should  do  so.  He  is  entitled  to  say  that  he  has  de- 
livered the  goods  to  the  plaintiffs  and  in  accordance  with  their  direc- 
tions ;  and  it  is  little  short  of  a  legal  solecism  to  say  that  he  can  be  held 
responsible  for  the  latent  insufficieni^  of  the  unloading  apparatus  whiob 

they  voluntarily  furnished  for  his  use. 

Bxcepthm  tutUxmtJL 


Commonwealth  v.  Bbtnolds. 

(120  HasB.  19a) 
Arrtii — rigid  of  officer  to  break  into  dwelling  houm  Oj 


4b  oOosr,  who  has  a  wanant  for  the  amst  of  a  penon  diaiged  with  a  nkd&amagm^ 
and  who  has  reasonable  eaaae  to  believe  that  each  penon  is  in  the  dweI]lng4MNiM  ol 
another,  after  notifying  him  that  be  has  a  wanant  against  a  person  in  the  Jiooae,  and 
npoQ  demanding  entrance,  is  refused,  has  a  right  to  enter  the  outer  door  of  the  hooae 
by  force,  for  the  porpoee  id  serring  the  wanant ;  and  he  cannot  be  treated  aa  a 
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pMMT,  althoo^  lie  haa  failed  to  notify  the  owner  of  tbe  house  who  the  penon  eon^ 
to  be  anested  ie,  no  inqniry  having  heen  made  in  relation  thereto,  and  in  fact  tiie 
person  eonght  for  la  not  there. 

INDICTMENT  charging  the  defendant  in  the  first  coont  with  an  a» 
sault  with  a  gun  on  Henry  B.  Woodman,  with  intent  to  kill ;  and  in 
the  second  count,  with  a  simple  assault  and  battery. 

At  the  trial  in  the  Superior  Court,  before  Bbioham,  C.  J.,  it  appeared 
in  evidence  on  the  part  of  the  government,  that  on  the  morning  of  April 
91,  1875,  Woodman,  who  was  then  a  constable  of  the  town  of  Medway^ 
made  a  complaint  before  one  Deans,  a  trial  justice,  against  one  McKen- 
na  for  druDkenness,  and  that  Woodman  went  directly  from  the  office  of 
the  magistrate  to  the  house  of  the  defendant,  stopping  on  the  way  to 
take  one  Drake  with  him,  not  visiting  the  residence  of  McKenna,  or 
looking  elsewhere  than  at  the  defendant's  house  for  him.  Woodman  at 
the  trial  testified  that,  on  the  morning  of  said  April  21,  the  wife  of  Mo- 
Kenna  requested  him.  Woodman,  to  make  a  complaint  on  the  charge  of 
drunkenness  against  McKenna,  and  informed  him  that  McKenna  waa 
then  at  the  house  of  Reynolds,  the  defendant.  This  was  the  only  evi- 
dence upon  which  Woodman  appears  to  have  acted  in  going  to  the  de* 
fondant's  to  arrest  McKenna ;  and  the  government  put  in  evidence  tend- 
ing to  prove  that,  before  breaking  open  the  door  of  the  defendant's 
house,  Woodman  first  rapped  on  the  front  door  of  the  defendant's  house, 
but  received  no  response;  that  he  then  went  around  to  the  back 
door  of  the  house  and  also  rapped  there,  whereupon  the  defendant  ap- 
peared at  the  window ;  that  Woodman  informed  the  defendant  that  he 
held  a  warrant  to  arrest  a  man  in  his  house,  but  that  he  did  not  want 
him,  the  defendant,  and  he  did  not  state  to  the  defendant,  nor- did  the 
defendant  inquire  of  him,  who  that  person  was  against  whom  he  held 
the  warrant ;  neither  did  he  name  the  party  he  wanted  to  arrest.  The 
government  also  introduced  evidence  to  the  effect  that  the  defendant 
stated  three  times  to  Woodman  that  he  should  leave  the  premises  or  he, 
the  defendant,  would  kill  said  Woodman ;  that  thereupon  Woodman  pro- 
ceeded forcibly  to  enter  the  back  door  of  the  defendant's  house,  when 
the  defendant  shot  at  and  hit  Woodman. 

There  was  no  evidence  introduced  by  Uie  government  tending  to  show 
that  McKenna  was  in  the  house  at  this  time,  and  the  only  evidence  on 
this  point  came  from  the  defendant  and  his  witnesses,  and  was  to  the 
effect  that  McKenna  was  not  in  there  at  the  time  and  had  not  been  there 
on  that  day.  And  from  all  the  evidence  it  appeared  that  he  was  nol 
arrested  there  but  was  arrested  elsewhere  on  that  day. 

The  defendant  denied  that  Woodman  gave  him  any  information  as  !• 
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bis  biiBiness  there,  and  be  and  his  witnesses  testified  that  thej  did  not 
bear  Woodman  inform  the  defendant  that  he  held  a  warrant,  or  that  he 
wanted  to  arrest  any  person,  but  they  all  testified  that  Reynolds  ordered 
Woodman  to  leave  his  premises,  and  did  not  fire  until  after  so  ordering 
Woodman,  and  until  Woodman  bad  broken  open  the  door  and  was  pro- 
ceeding forcibly  to  enter  the  premises ;  the  defendant  also  testified  that 
be  sighted  his  gun  and  aimed  at  the  door  and  shot  thereat,  and  that  be 
had  no  intention  to  shoot  or  kill  the  defendant,  but  bis  purpose  was  only 
to  intimidate  Woodman ;  and  the  evidence  introdaced  by  the  defendant 
was  also  to  the  effect  that  he  bad  stated  to  his  brother-in-law,  who  was' 
in  the  room  with  him,  that  he  had  no  intention  of  hitting  Woodman* 
He  also  testified  that  he  was  accustomed  to  the  use  of  the  gun,  and  that 
the  scattering  of  the  shot  was  attributable  to  the  firing  through  the  win* 
dow,  as  it  did  not  usually  scatter  much  at  short  distances. 

The  judge  instructed  the  jury  as  follows  : 

« If.  the  officer  had  a  warrant  directed  to  him  as  a  constable  of  the 
town  of  Medway,  authorizing  and  requiring  the  arrest  of  McKenna  for 
the  offense  of  drunkenness,  and  having  an  honest  belief,  induced  by  in- 
formaUon  which,  reasonably  considered,  justified  such  belief,  that  Mo- 
Kenna  was  in  the  defendant's  bouse,  and  for  the  purpose  of  arresdng 
McKenna,  went  to  the  bouse  of  the  defendant,  notified  him  that  be  bad 
a  warrant  for  the  arrest  of  a  person  in  his  house,  and  requested  or  de- 
manded of  the  defendant  admission  to  his  bouse  for  the  purpose  of  serv- 
ing such  warrant,  and,  upon  the  defendant's  refusal  to  admit  him,  pro* 
ceeded  to  make  a  fordble  entrance  through  an  outer  door  of  the  defend- 
ant's house,  he  was  not  a  trespasser  upon  the  defendant's  dwelling-bouse,, 
whom  the  defendant  might  lawfully  repel  by  force  from  his  dwelling ;. 
and  if  under  such  circumstances  the  defendant  committed  an  assault 
upon  said  Woodman,  it  was  an  unlawful  and  criminal  assault  and  battery ;. 
and,  if  committed  with  an  intent  to  kill  said  Woodman,  or  by  wanton  or 
reckless  acts,  the  ordinary  and  natural  consequence  of  which  would  be 
the  killing  of  said  Woodman,  the  jury  would  be  justified  in  finding  the* 
defendant  guilty  of  an  assault  with  intent  to  kill,  as  alleged  in  the  first 
count  of  the  indictment ;  but  if  the  jury  should  have  reasonable  doubt 
of  such  intent  to  kill,  or  of  the  wanton  and  reckless  character  or  ten* 
dency  to  kill,  of  such  acts,  and  at  the  same  time  should  be  satisfied  be- 
yond a  reasonable  doubt  that  the  defendant's  assault  was  unlawful  and 
criminal,  be  might  be  found  guilty  of  an  assault  and  battery  as  alleged  in 
the  second  count  of  the  indictment,  committed  without  intent  to  kill,  and 
either  of  these  findings,  according  to  the  evidence  applying  to  each,, 
would  be  iustified,  notwithstanding  said  McKenna  was  not  in  fact  theo 
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in  the  house  of  the  defendant,  and  said  Woodman  did  not  notify  the  de- 
fendant that  he  had  a  warrant  for  the  arrest  of  McKenna,  the  defendant 
not  haying  inquired  or  sought  to  know  whom  the  person  was  whom  said 
Woodman  was  attempting  to  discoyer  and  arrest.'' 

The  jury  returned  a  yerdict  of  guilty  on  the  first  connt ;  and  the  de- 
fendant alleged  exceptions. 

M.  Fuehaeher,  for  defendant 

W.  O.  Loring  (  (7.  J?.  Train^  Attomey-Qeneral  with  him),  for  the  Com' 
monwealth. 

DsyANS,  J.  The  insthictions  of  the  presiding  judge  state  suhstan- 
tially  the  propositions  that  an  officer,  who  is  provided  with  a  warrant  to 
arrest  one  charged  with  a  misdemeanor,  and  who  has  information  which 
leads  hitn  reasonably  to  belieye  that  the  person  sought  is  within  the 
dwelling-house  of  a  third  person,  upon  notice  to  such  third  person  that 
he  has  a  warrant  against  one  who  is  in  the  house,  and,  upon  demanding 
admission,  such  admission  being  refused,  is  entitled,  for  the  purpose  of 
serving  his  warrant,  to  make  forcible  entrance  through  the  outer  door  of 
the  house ;  and  further,  that  the  officer  cannot  be  treated,  when  he  has 
thus  entered,  by  the  owner  of  the  house,  as  a  trespasser  therein,  even  if 
he  has  faUed  to  notify  the  owner  who  the  person  sought  to  be  arrested 
is  (no  mquiiy  having  been  made  in  relation  thereto),  and  even  if  such 
person  is  not  actually  within  the  house. 

The  doctrine  that  a  man's  house  is  his  castle,  which  cannot  be  invaded 
in  the  service  of  process,  was  always  subject  to  the  exception  that  the 
liberty  or  privilege  of  the. house  did  not  exist  against  the  king.  It  had 
no  application,  therefore,  to  the  criminal  process.  Even  in  case  of  a 
misdemeanor,  whOe  it  has  been  held  in  some  cases  that,  before  breaking 
open  the  outer  door,  the  officer  should  demand  admission,  it  is  fully 
recognized  in  all  the  cases,  that,  after  such  demand  and  its  refusal,  the 
officer  may  lawfully  enter  by  force  and  serve  his  process,  even  if  it  be 
against  the  occupant  of  the  house.  Launock  y.  3raum^  2  B.  &  Aid.  592 ; 
Burdett  v.  AbboUy  14  East,  1,  163;  OurtW  ease,  Fost.  185 ;  Semayne*$ 
ease,  5  Rep.  91 ;  Kneas  v.  Fitler,  2  S.  &  R.  268.  As  this  privilege  of 
the  house  is  intended  for  the  benefit  of  the  occupant  thereof  and  his 
family,  it  would  necessarily  follow  that  when  he  could  not  be  protected 
by  it,  no  third  person  could.     Semayne^s  ease,  tM  suprcu 

The  rule  cited  by  the  defendant's  counsel  from  2  Hale's  P.  C.  103, 117^ 
that  an  officer  who  breaks  into  another's  house  to  arrest  a  felon  is  justi« 
lied  if  he  is  found  therein,  but  otherwise  not,  does  not  apply  to  the  case 
Vol.  XXI.— 65 
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of  an  officer  who,  holding  a  warrant  against  an  alleged  offender,  has 
reasonable  cause  to  believe  that  he  is  within  snoh  house,  and  who,  after 
demanding  admittance  and  being  refused,  then  foroiblj  enters.  Otnnmmh 
wedUh  V.  JSfrvnny  1  Allen,  587. 

Nor  would  the  occupant  of  the  house  have  any  ground  of  complaint^ 
even  if  he  were  not  informed  who  the  person  thus  sought  actually  was, 
when  he  made  no  inquiry  in  reference  to  it.  Unless  he  endeavored  to 
be  further  informed,  it  was  sufficient  for  him  to  know  that  an  officer, 
provided  with  a  warrant  against  an  alleged  offender,  who  believed  that 
he  was  within  his  house,  was  seeking  to  arrest  him  there. 

The  instructions  given  upon  the  hypothesis  that  the  defendant  did  not 
hear  or  understand  that  the  officer  had  a  warrant,  but  acted  upon  the 
honest  belief  that  he  was  attempting  an  unjustifiable  invasion  of  his 
premises,  were  all  that  the  defendant  could  justly  claim.  If  the  sixth 
instruction  requested,  which  was  that  "  if  the  officer  was  first  seen  by 
the  defendant  while  in  the  act  of  breaking  open  the  defendant's  outer 
door,  the  defendant  was  not  required  to  inquire  his  business,  if  he  notified 
him  to  leave,  before  he  could  repel  the  invasion  of  the  officer,"  meant 
only  that  if  what  the  defendant  thus  saw  was  all  that  was  then  known 
to  him,  he  was  justified  in  repelling  the  invasion  by  force,  it  was  fully 
covered  by  the  instructions  actually  given  upon  this  subject.  If,  how- 
ever, it  was  intended  to  ask  a  ruling  that  while  the  object  of  the  officer, 
and  the  purpose  for  which  he  was  seeking  an  entrance,  were  known  to 
the  defendant,  yet,  if  the  first  that  was  actually  seen  by  the  defendant 
was  the  attempt  to  break  open  the  outer  door,  he  could  thus  repel  the 
invasion,  such  ruling  should  not  have  been  given. 

[The  remainder  of  the  opinion  is  devoted  to  the  consideration  of  un- 
important questions*] 

BboeepHam  wemdmL 


Sbtxst  v.  Niokbbsoh. 
(120  Kmb.  ao&) 

NtgUgeiWB^inJuiy  to  trespasser  -^  dangerous pnsmisss, 

A  labofer,  emplpjed  in  kMding  ioe  <m  board  a  vessel  tiQiii  the  wfaaif;  after  flntshfng  his 
work,  went  on  board  the  veiwel  for  the  giatification  of  Us  ouftosity,  and  there  fell 
down  an  open  hatchway  and  bioke  his  leg.  HM,  that  he  was  a  mere  intmder,  and 
that  the  ownen  of  the  venel  were  not  liable  for  the  injury.* 

•See  Pioroev.  WhUomb, ante, p,  12a 
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rpOET  for  an  injury  sustained  by  the  plaintiff  on  board  the  defendant's 
A  vessel,  by  a  fall  through  a  hatchway  left  open  and  without  proper 
guards  or  barriers.  The  material  facts,  as  they  appeared  at  the  trial  in 
this  court,  before  Ames,  J.,  were  as  follows  : 

The  plaintiff  was  employed  by  his  son^  at  the  time  in  the  employ  of 
the  Boston  Ice  Company,  by  whom  the  vessel  was  loaded,  to  assist  in 
loading  a  quantity  of  ice  on  board  the  vessel.  At  an  early  hour  of  the 
day,  before  sunrise,  and  whUe  it  was  quite  dark,  the  plaintiff  and  his  son 
went  with  a  wagon-load  of  ice  to  the  wharf  where  the  vessel  lay,  and 
slid  the  ice  on  board,  upon  the  middle  deck,  down  some  planks  from  the 
wharf,  through  a  port-hole  in  the  vessel's  side,  which  they  opened,  the 
plaintiff  hauling  the  ice  upon  the  slide  and  his  son  receiving  it  on  board. 
The  son,  after  the  ice  was  all  on  board,  went  forward  to  the  ice-chest  • 
and  the  plaintiff,  after  remaining  a  short  time  on  the  wharf,  also  went  on 
board,  entering  the  vessel  upon  the  middle  deck  by  the  port-hole  through 
which  the  ice  was  put  on  board.  It  was  quite  dark  there,  and  the  upper 
hatch  was  closed.  After  standing  a  short  time,  he  concluded  to  go  and 
see  where  the  ice-chest  was,  and  for  that  purpose  walked  forward  sup- 
posing it  to  be  perfectly  safe  and  seeing  no  danger,  when  he  fell  through 
the  hatchways  on  the  middle  deck  and  the  deck  beneath,  into  the  hold 
breaking  his  leg  and  sustaining  other  injuries.  The  plaintiff  had  never 
been  on  board  the  vessel  before,  and  was  not  directed  or  called  by  his 
son  to  go  on  board  or  to  go  forward  to  the  ice^shest  The  only  caution 
that  his  son  gave  him  was  to  be  careful  as  he  came  down  the  slide. 
When  the  plaintiff  and  his  son  arrived  at  the  vessel,  the  hatches  of  the 
upper  deck  were  on,  and  the  heavy  doors  of  the  port-holes  were  closed. 

Upon  this  evidence  the  judge  ruled  as  matter  of  law  that  the  action 
could  not  be  maintained,  directed  a  verdict  for  the  defendants,  and  re- 
ported the  case  for  the  consideration  of  the  full  court.     If  the  ruling 
was  incorrect,  the  verdict  was  to  be  set  aside  and  the  case  stand  for  trial 
otherwise,  judgment  on  the  verdict. 

(7.  A.  Samerhy  Sf  F.  F.  Beard,  for  plaintiff. 

O.  T.  BfisseOy  Jr.  (O.  T.  EusieU  with  him),  for  defendants. 

DsTBirs,  J.  The  distinction  which  eziste  between  the  obligation 
which  is  due  by  the  owner  of  premises  to  a  mere  licensee,  who  enters 
thereon,  without  any  enticement  or  inducement,  and  to  one  who  enters 
upon  lawful  business  by  the  invitation,  either  express  or  implied,  of  the 
proprietor,  is  well  settled.    The  former  enters  at  his  own  risk;  the 
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latter  has  a  right  to  believe  that,  taking  reasonable  care  hixuBelf,  aU 
reasonable  care  has  been  used  by  the  owner  to  protect  him  in  order  that 
no  injury  may  occur.  There  u  no  duty  imposed  upon  an  owner  or 
occupant  of  premises  to  keep  them  in  a  suitable  condition  for  those  who 
come  there  for  their  own  convenience  merely,  without  any  invitation 
either  express  or  which  may  fairly  be  implied  from  the  preparation  and^ 
adaptation  of  the  premises  for  the  purposes  for  which  they  are  appro- 
priated. Sweeny  v.  Old  OoUmy  Sailroad^  10  Allen,  868 ;  iuUrmaur  v. 
Jkmtei,  L.  B.,  1  C.  P.  274 ;  and  L.  B.,  2  C.  P.  811. 

There  was  no  evidence  that  the  defendants,  by  any  servant  or  agent* 
directed  the  ice  to  be  put  on  board  at  the  time  it  was  done,  or  oontem* 
plated  that  any  such  thing  was  to  be  done,  and  it  was  shown  that  the 
hatches  of  the  upper  deck  were  on,  and  the  heavy  doors  of  the  port- 
holes were  closed,  by  either  of  which  access  could  alone  be  obtained  to 
the  middle  deck,  when  the  plaintiff  and  his  son  arrived  at  the  vessel. 
Assuming,  however,  that  the  plaintiff's  son,  in  whose  employ  he  went 
there,  had  a  light  to  break  open  the  port^holes,  and  proceed  to  stow  the 
ice  on  board,  and  that  the  son,  as  well  as  any  workman  who  might 
accompany  him  to  aid  in  stowing  the  ice,  had  a  right  to  expect  that  all 
proper  precautions  would  be  taken  to  protect  them  while  doing  this 
service,  and  that  as  to  them  it  was  negligent  to  leave  the  hatchways 
open,  the  plaintiff  still  fails  to  show  any  negligence  of  which  he  has  a 
right  to  complain.  He  had  finished  all  the  work,  which  his  son  had 
desired  him  to  do,  in  sliding  down  the  ice  from  the  wharf  upon  the 
middle  deck.  After  remaining  a  short  time  upon  the  wharf,  he  went  on 
board  the  vessel,  and,  **  after  standing  a  short  time,  he  concluded  to  go 
and  see  where  the  ice-chest  was,"  and,  in  walking  forward  for  that  pur- 
pose, the  injury  occurred.  He  did  not  go  on  board,  and  afterward  for- 
ward, in  response  to  any  request  or  call  from  his  son  (who  simply  told 
him  to  be  careful  as  he  came  down  the  slide),  nor  for  any  purpose  of 
aiding  in  the  stowing  of  the  ice.  Under  these  circumstances  he  was 
not  on  the  steamer  even  permissively,  or  as  a  licensee.  He  was  an 
intruder,  who  was  moving  about  the  middle  deck  solely  for  the  purpose 
of  gratifying  hb  curiosity,  and  no  liability  was  incurred  by  the  owners 
of  the  vessel  for  an  injury  sustained  by  him  while  thus  acting,  they  not 
having  been  guilty  of  any  active  misconduct  toward  him. 

It  b  unnecessary,  in  this  view  of  the  case,  to  consider  whether  the 
plaintiff,  in  moving  about  in  the  dark  upon  the  middle  deck  of  a  vessel 
with  which  he  was  unacquainted,  was  himself  in  the  exercise  of  doe 
eare. 

Judj^mmit  (m  tks  pmrdieL 
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Cook  t.  Baldwht. 

(120  Mast.  817.) 
Bitt  0f  exd^ange  —  aecqttants  -^part  pagmmt 

flM  wotdt "  I  lake  notloe  of  the  abore/'  written  and  signed  upon  an  nnnegottable  bOl 
of  ezehange  by  the  diawee,  do  not  of  themselvee  neoeautffly  impoit  an  aooeptanoe  of 
%  and  parol  evidence  of  a  xefnsal  to  accept  by  the  dxawee,  at  the  time  of  its  presenta- 
tion, Is  admiegibla 

A  part  payment  by  the  drawee  of  a  bDl  of  exchange  is  not  sach  a  recognition  of  hia 
obligation  as  will,  as  matter  of  law,  bbid  him  to  pay  the  remainder. 

CONTRA.CT  on  five  drafts,  payable  to  the  plidntilEs,  drawn  on  the 
defendant  and  alleged  to  have  been  accepted  by  him*  Trial  in  the 
Superior  Conrt^  before  Pitmak,  J.,  without  a  jury,  who  allowed  a  bill  of 
exceptions  in  substance  as  follows  : 

The  plaintiffs  introduced  evidence  tending  to  show  that  the  defendant 
wrote  the  following  words  on  four  of  the  drafts  :  *^  I  take  notice  of  the 
above,  Henry  Baldwin ; "  and,  on  one  of  these  drafts,  for  $600,  subso- 
quently  made  a  partial  payment  of  $400  ;  that  these  orders  were  drawn 
on  the  defendant  by  certain  debtors  of  the  plaintiffs  in  their  favor,  to 
pay  them  for  building  materials  by  them  furnished  to  said  debtors,  with 
which  to  build  four  brick  dwelling-houses,  one  on  each  of  four  lots  of 
land  in  Linwood  street,  in  Boston ;  that  before  any  of  the  orders  were 
drawn,  one  of  the  debtors  made  four  several  mortgages,  one  on  each  of 
said  lots  of  land,  and  each  to  secure  said  debtors'  note  to  the  defendant 
for  the  sum  of  $6,000,  for  the  purpose  of  raising  money  to  pay  for  said 
land  and  building  said  dwelling-houses,  which  the  defendant  contested; 
that  the  defendant  retained  the  entiFe  consideration  for  the  mortgage 
notes  in  hia  own  control,  and  afterward  made  payments  for  the  land, 
and  for  labor  and  materials  for  erecting  the  dwelling-houses  thereon ; 
and  that,  at  the  time  the  orders  were  respectively  drawn  and  presented 
to  him,  he  had  a  sufficient  sum  remaining  in  his  control  from  the  con- 
flideration  of  said  mortgages  to  pay  the  orders  in  full,  according  to  their 
terms ;  and  that  the  work  on  said  houses  was  carried  forward,  so  that  all 
of  said  orders  would  average  due  on  or  about  September  15,  1872,  if  the 
defendant  was  liable  thereon. 

The  plaintiffs  put  in  other  parol  evidence ;  and  that  the  defendant  put 
In  parol  evidence  tending  to  show  that  he  declined  to  accept  or  to  be- 
come bound  to  pay  the  plaintiffs. 

The  plaintiffs  asked  the  judge  to  rule  that  the  writing  of  the  words  on 


518  MASSACHUSETTS, 


Cook  ▼.  Baldwin. 


these  orders  by  the  defendant  was  a  valid  and  legal  aooeptanoe  of  the 
same  by  him,  and  rendered  him  liable  to  pay  the  same ;  and  also  that 
writing  the  words  on  the  order  for  $600|  and  subsequently  paying  & 
portion  of  the  same,  constituted  a  valid  and  legal  aooeptanoe  of  that 
order,  and  rendered  the  defendant  liable  to  pay  the  remainder  of  the 
same. 

The  judge  refused  so  to  rule,  but  held  that  these  words,  wncten  on 
the  orders,  and  the  acts  of  the  defendant,  did  not,  in  law,  amount  to  an 
aooeptanoe  of  either  of  the  orders,  or  render  the  defendant  liable  to  pay 
the  same  or  any  part  thereof,  but  that  these  acts  were  only  pieces  of 
evidence ;  and,  upon  the  whole  evidence,  found  no  acceptance  proved^ 
and  found  for  the  defendant.    The  plaintiffs  alleged  ezoeptions. 

L.  Matomf  for  plaintiffs* 

Hi  D*  HaadUmj  for  defendant 

DavBHS,  J.  The  whole  of  the  facts,  upon  which  the  Superior  Court 
has  found  that  there  was  no  aooeptanoe  of  the  orders,  upon  which  tUi 
suit  is  brought,  are  not  before  us,  so  that  even  if,  when  all  the  facts  are 
found,  it  is  a  question  of  law  for  the  court  whether  they  prove  an  accept- 
ance, the  question  is  here  only  whether  the  writing  of  the  words  **  I 
take  notioe  of  the  above  '*  constitutes  in  itself  such  complete  proof  of 
acceptance  that  it  was  not  competent  for  the  Superior  Court  to  find 
otherwise. 

These  orders  may  legally  be  defined  as  inland  bills  of  exchange,  for, 
although  not  negotiable,  they  have  all  the  necessary  parties  to  aucb 
instruments :  a  drawer,  drawee  and  payee.  WdU  v.  Bngkam^  6  Cuah. 
6.  An  acceptance  of  a  bill  of  exchange  may  be  by  an  oral  promise  to 
pay  it  as  well  as  a  written  one,  or  by  such  luiguage  and  conduct  on  the 
part  of  the  drawee,  when  it  is  presented  to  him,  as  justifies  the  payee  in 
believing  that  he  consents  to  pay  it.  Orant  v.  s^atc^  16  Mass.  341; 
Ward  V.  AOeHj  2  Meta  58 ;  Welti  v.  Brigham^  tdn  9upra  ;  Dunavan  v. 
Flynn,  118  Mass.  587.  The  Stat  otl&2  Geo.  IV,  ch.  78,  which  providea 
that  no  acceptance  of  inland  biUs  of  exchange  shall  be  saflElcient  to  chaige 
any  person  unless  the  same  is  in  writing,  has  been  followed  by  similar 
legislation  in  some  of  the  States  of  the  Union.  Spear  v.  Pratt^  2  llill, 
582.  No  such  provisions  have,  however,  been  incorporated  into  the 
laws  of  this  Commonwealth. 

As  an  oral  acceptance  may  be  shown,  it  follows  that  an  oral  refusa* 
may  also  be  shown,  when  all  that  has  taken  place  between  the  parties  k 
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onL  And  when  that  which  is  written  apon  the  bill  does  not  bj  its 
terms  necessarily  import  an  aooeptanoe,  the  party  sought  to  be  charged 
should  be  permitted  to  show  all  tliat  was  then  said  and  done,  in  oMer 
that  it  may  be  determined,  from  the  whole  eyidencei  whether  he  assented 
to  the  request  of  the  bill.  The  words  written  upon  the  bill  are  a  recog- 
nition only  that  the  bill  has  been  presented  for  acceptance ;  they  are  not 
inconsistent  with  a  positire  refusal  to  accept  or  to  become  bound  to  pay 
^ne  plaintifb,  of  which  refusal,  according  to  the  facts  reported,  there  was 
efidenoe. 

In  regard  to  the  acceptance  of  bills  of  exchange,  it  has  sometimes 
been  said  that  any  words  written  thereon  not  putting  a  direct  negatiye 
upon  the  request  therein  contained,  such  as  ''  presented,"  or  '<  seen,"  or 
the  writing  of  the  drawee's  name,  constitute  prima  fade  a  complete 
acceptance  by  the  law  merchant  Bayley  on  Bills  (2d  Am.  ed.),  168. 
In  some  cases,  it  has  been  left  to  the  jury  to  determine  as  a  fact  whether 
the  words  indorsed,  according  to  the  custom  of  merchants,  import  an 
acceptance.  Anon.^  Comb.  401 ;  Dufaur  ▼.  Oxendeny  1  Mood.  ^  Bob. 
90.  But  even  if  it  be  held  that  the  words  here  written  would,  if  unex- 
plained, be  a  sufficient  acceptance,  they  may  be  explained  as  between 
the  payee  and  drawee,  by  showing  the  circumstances  under  which  they 
were  written  and  accompanying  declarations,  not  inconsistent  with  an 
acknowledgment  that  the  bills  had  been  brought  to  the  drawee's  notice. 
Story  on  Bills,  S  24d. 

The  fact  that  a  payment  was  made  upon  one  of  the  bills  does  not  fai 
law  Mnd  the  party  thus  paying  to  pay  the  remainder*  It  may  have 
beim  accompanied  by  a  positive  refusal  to  pay  more.  No  indorsement 
of  the  payment  was  made  by  the  drawee,  and  the  fact  that  the  drawee 
made  this  payment,  was  simply  to  be  taken  in  connection  with  other 
evidence  in  determining  whether  he  recognised  the  bill  as  one  accepted 
ij  him  and  which  he  was  bound  to  pay. 

Bxcyfiiom  mftmML 


Pabks  t.  Bishop. 

(120  Kan.  84a) 


When  a  rii^  d  way  ta  oertirin  land  eodsti  by  ad?eno  vm  and  miojmBKA  only,  piool 
that  It  was  used  for  a  yaxiety  of  porposeB,  oovering  «y«iy  pupose  required  by  the 
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domfaiMit  estetoy  In  Hi  then  oonditloii,  li  eyidenee  from  irbkHk  mftj  be  infeRed  a 
ilg^tto  naethe  way  for  all  purposes  which  may  be  reaaooaUy  nqnlred  for  fhe  use 
of  that  estate,  while  sahstantially  In  the  same  condltioiL 

BILL  in  equity  alleging  that  the  plaintiff  was  the  owner  of  the 
fee  in  the  soU  and  of  a  right  of  way  in  a  passage-way  leading  from 
Purchase  street  by  land  of  the  plaintiff  and  to  a  shop  of  the  defendant^ 
which  adjoined  the  rear  of  a  store  of  the  defendant  on  Atlantic  avenue ; 
and  praying  that  the  defendant  might  be  restrained  from  using  the  way 
as  appurtenant  to  the  land  on  whidi  that  store  was  built,  or  for  the  pur- 
pose of  passing,  or  of  carrying  merchandise  or  other  things,  between 
that  store  and  Purchase  street.  The  answer  alleged  that  the  defendant 
had  acquired  a  right  to  such  use  by  adverse  possession. 

Hearing  before  Wblls,  J.,  who  ordered  an  injunction  to  issue,  and 
reserved  the  case  for  the  consideration  of  the  full  court,  upon  a  report, 
the  material  part  of  which  is  stated  in  the  opinion. 


'.  O,  Ruuell  if  O.  Putman^  Jr.y  for  plaintiff. 
&  J,  Thotnoij  for  defendant 

Gbat,  C*  J.  The  report  of  the  judge  before  whom  this  case  was 
heard  in  the  first  instance,  states  the  facts  proved  at  the  hearing,  and  his 
decision  that  the  use  of  the  way  in  question  by  the  defendant,  in  the 
manner  and  for  the  purpose  complained  of,  was  not  justified  by  any 
right  acquired  by  Lakin  (under  whom  the  defendant  claims)  through  the 
use  of  the  way  by  him  as  stated  in  the  report,  and  that  an  injunction 
should  issue,  subject  to  the  revision  and  determination  of  the  full  court 
upon  the  question,  among  others,  **  whether  Lakin,  upon  the  facts 
stated,  had  acquired  such  a  right  of  way  as  to  constitute  a  good  defense.'' 
The  report,  being  on  the  equity  side  of  the  court,  submits  to  our  revision 
all  inferences  of  fact,  as  well  as  conclusions  of  law.  Wright  v.  Wrigkiy 
18  Allen,  207,  209 ;  SUnshbridge  irm  06.  v.  Budion  /rofi  Ob.,  102 
Mass.  45,  47. 

When  a  right  of  way  to  certain  land  exists  by  adverse  use  and  enjoy- 
ment only,  although  evidence  of  the  right  for  a  single  purpose  will  not 
prove  a  right  of  way  for  other  purposes,  yet  proof  that  it  was  used  for  a 
variety  of  purposes,  covering  every  purpose  required  by  the  dominant 
estate,  in  its  then  condition,  is  evidence  from  which  may  be  inferred  a 
right  to  use  the  way  for  all  purposes  which  may  be  reasonably  required 
for  the  use  of  that  estate  while  substantially  in  the  same  conditiou. 
Btillard  v.  Dg$OH,  1  Taunt  279 ;  JDowKng  v.  Higgingam^  4  Meea.  A  W. 
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245 ;  Dare  ▼.  Beaihcote,  25  L.  J.  (N.  S.)  Ezch.  245 ;  WUUam  y.  Jame$^ 
L.  R.,  2  C.  P.  677 ;  Sloan  v.  HoUiday,  80  L.  T.  (N.  S.)  757.  But  if 
the  condition  and  character  of  the  dominant  estate  are  substantially 
altered  —  as  in  the  case  of  a  way  to  carry  off  wood  from  wild  land, 
which  is  afterward  cultirated  and  built  upon ;  or  of  a  way  for  agricol* 
tural  purposes,  to  a  farm,  which  is  afterward  turned  into  a  manufactory 
or  divided  into  building  lots  —  the  right  of  way  cannot  be  used  for  new 
purposes,  required  by  the  altered  condition  of  the  property,  and  imposing 
«  greater  burden  upon  the  servient  estate.  AtwaUr  v.  BodJUhj  11  6ray> 
150;  Wiles,  J.,  in  L.  B.,  2  C.  P.  582 ;  Wtmhiedan  Chmmam  v.  Dixon^ 
1  Ch.  D.  362. 

In  the  present  case,  the  report  states  that  for  more  than  twenty  years 
Lakin  had,  in  the  shop  abutting  upon  the  passage-way  in  question,  a 
«team  engine,  which  was  driven  by  boilers  in  the  larger  building  on  the 
lot  behind,  and  was  used  for  operating  the  machinery  in  that  building, 
the  three  stories  of  which  were  respectively  occupied  for  a  blacksmith's 
«hop,  a  carriage  shop,  and  a  paint  shop ;  that  there  was  a  door  in  the 
wall  between  the  two  buildings,  which  was  constantly  used  for  the  pur. 
pose  of  passing  between  them  through  the  engine  room  and  over  the 
passage-way  ;  that  the  space  in  the  passage-way  was  occasionally  used  for 
the  purpose  of  setting  tires  upon  wheels,  in  connection  with  the  work  in 
the  shop ;  that  all  the  coal  for  use  under  the  boilers  was  brought  in 
through  the  passage-way,  and  deposited  in  the  basement  or  ceUar  under 
the  engine  room,  until  used  in  the  regular  course  of  business  ;  and  that 
the  way  was  used  generally  as  a  back  entrance  or  thoroughfare,  as  con- 
venience required,  in  connection  with  the  shops  occupied  by  Lakin, 
without  question  or  objection,  for  more  tnan  twenty  years. 

These  facts  appear  to  the  court  to  justify  and  require  the  conclusion 
that  Lakin  had  acquired  by  prescription  a  right  of  way  for  all  purposes 
reasonably  necessary  for  a  manufactory  upon  the  two  lots,  and  which, 
upon  the  buildings  being  destroyed  by  fire  and  rebuilt  for  a  manufactory 
and  store-house,  he  was  entitled  to  use  for  the  purpose  of  bringing  goods 
into  the  smaller  building  abutting  upon  the  passage-way,  to  be  thenco 
hoisted  up  into  the  lai^r  building,  for  storage  and  use  therein  ;  that 
there  has  been  no  substantial  alteration  in  the  condition  or  character  of 
the  dominant  estate,  and  no  change,  except  in  degree,  in  the  exercise  of 
the  easement,  and  that  for  this  reason  the  defendant  has  not  exceeded 
his  rights  in  the  use  of  the  passage-way. 

JXtt  ditmined* 
Vol.  XXL— 66 
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(120  Mafli.  806.) 
Sindi  —  damagtijhr  kuuk  taken  ftr* 


OpoB  a  trial  to  MMH  damages  for  land  talraii  to  wldtt  a  gtreel)  tt  li  enx^^ 
the  Jury  tiiaft  no  benefit,  whieh  waa  ihaied  in  oonunon  witfa  other  ettates  on  the  high^ 
waj,  from  whieh  no  land  had  been  ttdten,  can  be  dednoted  from  the  damages  ci  umj 
sbntter. 

PETITION  to  the  ooan^  oominissioiiera  for  a  jury  to  asaesa  damagea 
for  the  taking  of  land  for  the  widening  of  Washington  avenne  in 
Chelsea, 

At  the  trial  before  a  sheriff's  jorj,  it  appeared  that,  for  a  part  of  the 
distance  between  the  two  terminal  points  of  widening,  the  widening  was 
wholly  on  one  side  of  the  avenne,  and  for  the  residue  of  the  distance  was 
on  both  sides  of  the  ayennci  so  that  from  some  estates,  between  the  two 
terminal  points  of  widening,  land  was  taken  for  the  widening ;  but  from 
other  estates,  between  these  terminal  points,  no  land  was  taken. 

The  presiding  officer  inatmcted  the  jury,  that  '^  if  there  was  a  general 
benefit  or  advantage  to  the  petitioner's  remaining  real  estate  reoeired  from 
the  widening,  but  that  the  same  general  benefit  or  advantage  was  also 
received  from  the  widening  by  real  estate  of  other  persons  on  Washington 
avenue,  no  part  of  whose  estate  was  taken  for  the  widening,  such  general 
benefit  or  advantage  to  the  petitioner's  remaining  real  estate  cannot  be 
deducted  from  the  petitioner's  damages." 

The  jury  returned  a  verdict  for  the  petitioner.  In  the  Superior  Court 
the  verdict  was  accepted ;  and  the  respondent  appealed  to  this  court 

X  L.  Siaekpokj  for  respondent 

J*  D.  Ballf  for  petitioner. 

Endioott,  J.  Where  land  is  taken  for  a  highway  by  public  authority 
the  owner  is  entitled  to  a  just  and  fair  compensation  for  that  of  whidi  ha 
has  been  deprived.  In  determining  the  amount  of  his  compenaation,  the 
direct  and  peculiar  benefit  which  resists  to  his  remaining  and  adjoining 
land  is  to  be  considered.  In  an  early  case,  it  was  said  that  the  rule  of 
damagea  was  "  the  value  of  the  land  taken,  the  expense  of  fencing  agunst 
the  road,  and  the  damage  done  to  the  land  remaining,  from  which  is  to  b« 
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dedacted  the  benefit  of  the  road,  if  anj,  to  the  owner  of  the  land.  Chm> 
monweakh  y.  Norfolk,  5  Mass.  485,  487.  See,  also,  Oommonwuikh  v. 
Coombs^  2  id.  489,  492.  This  rule  as  to  the  deduction  of  benefits  was  after, 
ward  embodied  in  the  statutes.  Stat  1824,  ch.  158 ;  Rev.  Stats.,  ch.  24,  §  81  ^ 
Gren.  Stats.,  ch.  48,  §  16.  In  Meaeham  y.  Fitehhurg  Railroad,  4  Cush.  291| 
It  was  held  that  there  must  be  some  limitation  of  the  general  propoeitiont 
as  stated  in  the  statute ;  and  the  rule  was  laid  down  that  any  direot  and 
peculiar  benefit  or  increase  of  ralue,  accruing  to  land  of  the  same  owner, 
adjoining  or  connected  with  the  land  taken,  and  forming  part  of  the  same 
parcel,  is  to  be  allowed  by  way  of  setroff,  but  not  the  general  benefit  or 
increase  of  value  received  by  such  land  in  common  with  other  lands  in 
the  neighborhood.  This  distinction  has  been  observed  in  all  the  case* 
which  have  been  iJinoe  decided.  Upton  v.  SouUi  Receding  Branch  Sail- 
road,  8  Cush.  600 ;  FarweU  v.  Cambridge^  11  Gray,  418 ;  Diehemon  v. 
Fitchburg,  18  id.  546 ;  Whitman  v.  Boston  if  Maine  Railroad^  8  Allen, 
188 ;  AUen  v.  Oharlntoum,  109  Mass.  248 ;  Dphem  v.  Wbreeiter,  118 
id.  97.  From  these  cases  it  appears  that  there  are  two  kinds  of  benefit 
received  by  an  estate  bounding  upon  a  way  laid  out,  altered  or  widened ; 
first,  the  special  and  direct  benefit  arising  from  its  own  position  upon  the 
way  itself ;  and,  second,  the  general  benefit  not  arising  from  its  location 
on  the  way,  but  from  the  facilities  and  advantages  caused  by  the  way, 
which  affects  all  estates  in  the  neighborhood  equally,  and  which  are  sharecl 
in  common  with  such  estates.  Tlie  direct  and  peculiar  benefit  may  be  set 
off ;  the  general  benefit  cannot 

The  highway  in  question,  called  Washington  avenue,  in  Chelsea,  was 
widened  through  its  entire  length.  A  portion  of  it  was  widened  by  taking 
land  on  one  side  only,  so  that,  upon  that  portion,  there  were  other  estates 
from  which  no  land  was  taken. 

The  ruling  of  the  presiding  officer  upon  the  question,  what  benefits 
should  be  set  off  under  the  statute,  was  in  substance  that  no  benefit  cotdd 
be  set  off  which  was  shared  in  common  with  other  estates  on  the  highway, 
from  which  no  land  had  been  taken. 

This  ruling  was  clearly  erroneous.  Under  it,  the  peculiar  and  direot 
benefit,  accruing  to  the  estate  from  its  position  on  the  highway  itseU, 
could  not  be  allowed,  if  similar  direct  benefits  accrued  to  other  estates  on 
the  same  highway  from  which  no  land  had  been  taken.  These  other  estates 
may  have  received  peculiar  benefits  by  the  widening,  and  they  may  also 
have  received  general  benefit  common  to  all  the  estates  in  the  neighbor- 
hood. The  advantages  that  an  abutter  may  receive  from  his  location  on 
a  highway  laid  out,  altered  or  widened,  are  none  the  less  peculiar  and 
special  to  him  because  other  estates  on  the  street  recdve  special  and 
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peculiar  benefits  of  a  similar  kind.  ABen  y.  OharU$towny  109  Mass.  248, 
The  mling  in  that  case,  held  to  be  bad,  was  that  if  aU  the  estates  abutting 
on  the  street  are  benefited  in  a  similar  manner,  the  amount  of  his  benefits 
•cannot  be  deducted  from  the  damages  of  any  abutter.  Here  the  ruling 
limits  the  comparison  to  the  estates  abutting  on  the  street  from  which  no 
Lwd  had  been  taken.  But  an  estate  abutting  on  the  street  may  receive 
:a  peculiar  and  direct  benefit,  although  no  land  has  been  taken  from  it* 
A  new  highway  may  be  laid  out,  or  an  old  way  may  be  widened,  so  as  to 
•cause  the  estate  to  abut  upon  it  without  taking  any  of  its  land.  The 
amount  of  peculiar  benefit  thus  accruing  to  it  may  never  be  the  subject 
of  judicial  inquiry,  because,  no  land  being  taken,  no  proceedings  for  dam- 
ages can  be  instituted.  But  the  benefit  it  receives  is  none  the  less  direct 
•on  that  account. 

We  are  of  opinion  that  this  case  falls  within  the  dedsion  in  AUnk  v. 
ijlhairiuliownj  ubi  iupra, 

Verd%€i  Bet  atide. 


Pabtbidok  v.  Hood. 

(120  Kan.  403.) 
CmUrad  fir  compomuting  miidtnumur. 

An  afltfoQ  will  noft  lie  on  an  agreement  entered  into  for  thepnzpoeoof  oompouidtng  any 
miademeanor,  onleea  It  appears  that  satinfaction  has  been  acknowMfed  in  and  ap* 
proved  by  the  court  in  which  the  proeecntloD  was  pending,  aoootding  to  the  Geo. 
StatB.,  eh.  no,  $  88,  and  ch.  171,  §  28. 

(CONTRACT  upon  the  following  agreement,  signed  by  the  defendant 
J  and  dated  October  5,  1874: 

'<  In  consideration  of  one  dollar  and  other  good  and  valid  consideration 
to  me  i>aid,  I  hereby  agree,  upon  the  delivery  to  me  and  in  my  name^ 
within  three  days  from  the  date  hereof,  of  a  quitclaim  deed,  conveying 
the  land  described  in  a  mortgage  deed  to  Winfield  S.  Partridge  given  by 
Edward  K.  Hood,  said  quitclaim  deed  to  be  given  by  said  Partridge  and 
«aid  land  to  be  free  of  adl  incumbrances  except  a  mortgage  now  held  by 
the -South  Scituate  Savings  Bank  for  $1,200  covering  on  a  portion  of 
said  land,  to  give  said  Partridge  a  first  mortgage  deed  for  $1,250,  payable 
in  two  years  at  eight  per  centum  per  annum,  interest  payable  semi-annn- 
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ally,  on  mj  homestead  estate  situated  on  Essex  street,  Lynn,  Mass.  And 
also  a  power  of  sale  first  mortgage  upon  a  portion  of  said  land  to  be  con- 
▼ejed  to  me  bj  said  Partridge  for  $1,000,  payable  in  two  years  with  in- 
terest thereon  payable  semi-annaally  at  the  rate  of  eight  per  centnm  per 
annum ;  said  land  being  the  westerly  half  of  sud  land  described  in  said 
mortgage  from  Edward  K.  Hood  to  W.  S.  Partridge." 

The  answer  averred  that  the  consideration  of  the  contract  was  aa 
agreement  on  the  part  of  the  plaintiff  to  stop  a  criminal  proseoatioa 
against  Edward  K.  Hood,  the  defendant's  son. 

At  the  trial  in  the  Superior  Court,  before  Bacon,  J.,  without  a  juryt. 
the  following  facts  appeared :  In  August,  1874,  a  complaint  was  entered 
in  the  Police  Court  of  Lynn,  against  Edward  E.  Hood,  for  having  mort- 
gaged to  the  pliuntiff  in  this  action  certain  real  estate  in  Lynn,  without 
informing  him  of  an  existing  incumbrance  upon  it  On  this  complaint,. 
Hood  was  bound  over  to  answer  at  the  next  term  of  the  Superior  Court 
for  the  county  of  Essex.  The  land  mentioned  was  the  same  as  that  re- 
ferred to  in  the  agreement  declared  upon.  Upon  the  day  before  the  grand 
jury  met,  one  Silsbee,  the  plaintiff's  agent,  went  to  the  house  of  the  de* 
fendant,  and,  according  to  his  own  testimony,  told  her  that  if  she  wotdd 
purchase  the  land  of  the  plaintiff  at  what  it  cost  him,  he  having  sold  un- 
der his  mortgage  and  bought  it  in,  ^  the  matter,"  meaning  the  prosecu- 
tion, *^  could  undoubtedly  be  arranged."  Under  this  inducement  the  de* 
fendant  signed  the  contract.  The  defendant  testified  that  she  signed  the 
contract  to  save  her  son  from  jail,  and  that  Silsbee  told  her  ^  the  prosecu- 
taon  could  be  stayed."  It  further  appeared  that  at  the  time  of  the  trial 
the  complaint  was  still  pending  in  the  Superior  Court,  never  having  been- 
heard  by  the  grand  jury,  and  that  no  acknowledgment  of  satisfaction  had 
been  made  by  the  plaintiff  in  court  or  elsewhere  of  the  complaint ;  that 
the  amount  agreed  to  be  paid  by  the  defendant  for  the  land  was  the  pr^ 
dse  amount  due  by  her  son  to  the  plaintiff  at  the  date  of  the  contract^ 
and  that  the.  plaintiff  thereby  gave  up  to  the  defendant  all  the  securi^ 
he  had  for  the  amount. 

The  plaintiff  contended  that  the  arrangement  testified  to  might  be  made 
under  the  Gen.  Stats.,  ch.  171,  §  28,  as  preliminary  to  an  acknowledgment 
of  satisfaction,  and  that,  at  common  law,  such  a  misdemeanor  might  be- 
compounded  by  the  parQr  injured  if  he  received  no  more  than  his  dam* 
ages  by  the  injury. 

The  judge  found  as  a  fact  that  the  written  agreement  declared  on  waa 
entered  into  by  the  defendant  for  the  purpose  of  compounding  said  com- 
plaint, ruled  that  it  was  illegal  and  void,  and  ordered  judgihent  for  the 
defendant    The  plaintiff  alleged  exceptions. 
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IL  A  BarmcHj  for  plaintiiL 
D.  0.  ABen^  for  defendwit. 

Orat,  C.  J.  The  reason  that  a  private  agreement,  made  in  oondder^ 
ation  of  the  suppression  of  a  prosecation  for  orimei  is  illegal,  is  that  it 
tends  to  benefit  an  indiyidnal  at  the  expense  of  defeating  the  coarse  of 
public  justice.  The  doctrine  has  never  been  doubted  or  a{>plied  to  felo- 
nies, and  the  English  authorities  before  our  Revolution  extended  it  to  all 
crimes.  2  West  Symb.  Compromise  and  Arbitrament,  §  33  ;  Horion  v 
SemoHy  1  Freem.  204 ;  Bac.  Abr.,  Arbitrament  and  Award,  A ;  Johmon 
V.  Offilbjff  8  P.  Wms.  277,  and  especiallj  the  register's  book  cited  by  Mr. 
Cox  in  a  note  to  page  279 ;  (Mint  v.  Mmtem,  2  Wils.  341 ;  4  BL 
Com.  363,  364.  An  appeal  of  mayhem  could  be  barred  by  arbitrament, 
or  accord  and  satisfaction,  or  release  of  all  personal  actions,  because  it 
was  the  suit  of  the  appellant  and  not  of  the  crown,  and  subjected  the 
appellee  to  damages  only,  like  an  action  of  trespass.  Biake's  ^ose,  6 
Rep.  43  &,  44  c  ;  2  Hawk.,  ch.  23,  §§  24,  25. 

Some  confusion  was  introduced  into  the  English  law  upon  this  subject 
by  the  rulings  of  Lord  Kenton  ;  Eyd  on  Awards  (Am.  ed.),  64,  68 ; 
Drags  v.  Ibbertanj  2  Esp.  643  ;  FaHawes  v.  Taylor^  Peake's  Ad.  Cas.  155 ; 
S.  C,  7  T.  R.  475 ;  and  by  Mr.  Justice  Le  Blanc's  suggestion  of  a  dis- 
tinction between  a  prosecution  for  a  public  misdemeanor  and  one  for  a 
private  injury  to  the  prosecutor.  Edgcomhe  v.  Rodd,  5  East,  294,  303 ; 
S.  C,  1  Smith,  515,  520.  This  confusion  was  not  wholly  removed  by 
the  opinions  of  Lord  Ellenborouqh  in  Edgcomhe  v.  Roddy  5  East,  294^ 
302 ;  in  Wallace  v.  ffardacre^  1  Camp.  45,  46 ;  in  Pool  v.  Bouefieldj 
id.  55,  and  in  Beeleg  v.  Wingfieldj  11  East,  46,  48;  of  Chief  Justice 
OiBBS  in  Baker  v.  Tovmehendy  1  Moore,  120,  124;  S.  C,  7  Taunt.  422, 
426 ;  or  of  Lord  Denman  in  Keir  v.  Leeman,  6  Q.  B.  308,  321. 

But  in  the  very  able  judgment  of  the  Exchequer  Chamber  in  Keir  v. 
Leemany  9  Q.  B.  371, 395,  Chief  Justice  Tindal,  after  reviewing  the  pre* 
▼ions  cases,  summed  up  the  matter  thus :  '^  Indeed  it  is  very  remarkable 
what  very  little  authority  there  is  to  be  found,  rather  consisting  of  dicta 
than  decisions,  for  the  principle,  that  any  compromise  of  a  misdemeanor, 
or  indeed  of  any  public  offense,  can  be  otherwise  than  illegal,  and  any 
promise,  founded  on  such  a  consideration,  otherwise  than  void.  If  the 
matter  were  res  ifUegrOy  we  should  have  no  doubt  on  this  point  We 
have  no  doubt  that,  in  all  offenses  which  involve  damages  to  an  bjured 
party  for  which  he  may  maintain  an  action,  it  is  competent  for  him,  not- 
withstanding they  are  also  of  a  public  nature,  to  compromise  or  settle 
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his  private  damage  in  any  way  he  maj  think  fit  It  is  said,  indeed,  that 
in  the  case  of  an  assault  he  may  also  undertake  not  to  prosecute  on  b^ 
half  of  the  public  It  maj  be  so ;  but  we  are  not  disposed  to  extend 
this  any  further." 

In  FUherApolHnarit  Cb.,  L.  B.,  10  Ch.  297,  the  plaintiff,  pursuant  to  an 
agreement  of  the  defendants  to  abandon  a  prosecution  against  him  under 
Stat.  25  and  26  Yict.,  ch.  88,  for  a  yiolation  of  their  trade-mark,  gave  them 
a  letter  of  apology,  with  authority  to  make  such  use  of  it  as  they  might 
think  necessary,  and,  after  they  had  published  it  by  advertisement  for 
two  months,  filed  a  bill  in  equity  to  restrain  them  from  continuing  the 
publication,  which  was  dismissed  by  the  Lords  Justices.  The  principal 
grounds  of  the  decision  appear  to  have  been  that  the  defendants  had  done 
nothing  that  the  plaintiff  had  not  authorized  them  to  do ;  and  that,  even 
if  the  publication  affected  the  plaintiff's  reputation,  a  court  of  chancery 
had  no  jurisdiction  to  restrain  it.  See  Prudential  Assurcmee  Co.  v.  Knott, 
L.  B.,  10  Ch.  142  ;  Boston  Diatite  Go.  v.  Florence  Manufacturing  O0.9 
114  Mass.  69.  It  was  indeed  observed  that  "  it  was  no  more  a  violation  of 
the  law  to  accept  an  apology  in  such  a  case  than  it  would  be  to  compro- 
mise an  indictment  for  a  nuisance  or  for  not  repairing  a  highway  on  the 
terms  of  the  defendants  agreeing  to  remove  the  nuisance  or  repair  the 
highway.'*  L.  B.,  10  Ch.  302.  But  this  observation  was  not  necessary 
to  the  decision  ;  and  in  The  Queen  v.  Elakemore^  14  Q.  B.  544,  an  agree, 
ment  for  the  compromise  of  an  indictment  for  not  repairing  a  highway 
was  held  illegal  and  void.  All  the  other  recent  English  authorities  sup* 
port  the  judgment  of  Chief  Justice  Tindal,  above  quoted.  The  Queen 
V.  Hardey,  14  Q.  B.  529,  541 ;  OhM  v.  Hvteon,  18  C.  B.  (N.  S.)  414  5 
WiUiams  v.  Bayley,  L.  B.,  1  H.  L.  200,  218,  220. 

In  Jones  v.  Bice,  18  Pick.  440, 442,  Mr.  Justice  Putnam,  delivering  the 
opinion  of  this  court,  after  alluding  to  the  English  cases  in  the  time  of 
Lord  Kenton,  relied  on  to  ^  sustain  the  distinction  between  considera- 
tions arising  from  the  compounding  of  felonies,  which  is  admitted  to  be 
illegal,  and  the  compounding  of  misdemeanors,  which  is  alleged  to  be 
lawful,"  said :  '^  We  do  not  think  that  such  a  power  is  vested  in  individualB* 
It  would  enable  them  to  use  the  daim  of  the  government  for  their  own 
emolument,  and  greatly  to  the  oppression  of  the  people.  It  has  a  direct 
tendency  to  obstruct  the  course  of  the  administration  of  justice ;  and  the 
mischief  extends,  we  think,  as  well  to  misdemeanors  as  to  felonies.  The 
power  to  stop  prosecutions  is  vested  in  the  law  officers  of  the  Common- 
wealth, who  use  it  with  prudence  and  discretion.  If  it  were  given  to 
the  party  injured,  who  might  be  the  only  witness  who  could  prove  the 
offense*  he  might  extort,  for  his  own  use,  money  which  properly  should 
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be  leyied  «8  a  fine  upon  the  criminal  partj  for  the  na%  of  the  Common 
wealth." 

It  18  trae  that  the  proeeontion  in  Jonei  y.  Stee  was  for  a  riot  as  well 
as  for  an  assault  Bat  the  language  and  the  reasoning  of  the  opinion 
extends  to  the  compounding  of  any  offense  whateyer.  Any  act  which 
is  made  punishable  by  law  as  a  crime  is  an  offense  against  the  public, 
anci,  especially  in  this  country,  where  all  prosecutions  are  subject  to  the 
control  of  official  prosecutors,  and  not  of  the  indiyiduals  immediately 
injured,  cannot  lawfully  be  made  the  subject  of  priyate  compromise,  ex- 
cept so  far  as  expressly  authorised  by  statute.  And  this  yiew  is  sup- 
ported by  the  great  weight  of  American  authority.  Btndi  y.  Okamber&^ 
6  N.  H.  225  ;  Shaw  y.  Spooner,  9  id.  197 ;  Shaw  y.  Heed,  80  Me.  105» 
Bowen  r.  Buck,  28  Yt.  808 ;  Peopb  r.  BUhop,  5  Wend.  Ill ;  Noble  y. 
Peebhi,  18  S.  A;  B.  819,  822;  Maurer  y.  MtteheO,  9  W.  A;  S.  69,  71 » 
Oamerm  y.  M'Farland^  2  Car.  Law  Rep.  415  ;  Chrl^g  y.  WUUamt^  1 
Bailey,  588 ;  Vincent  y.  Oroamy  1  Yerg.  480;  Mete  Con.  226,  227 ;  1 
Story's  Eq.  Jur.,  §  294. 

The  legislature  of  the  Commonwealth  has  defined  the  cases  and 
circnmstanoeB  in  which  the  compromise  of  a  prosecution  shall  be  allowed. 
By  a  proyision  first  introduced  in  the  Reyised  Statutes,  when  a  person 
is  committed  or  indicted  for  an  assault  and  battery  or  other  misdemeanor 
for  which  the  party  injured  may  haye  a  remedy  by  dyil  action  (except 
when  committed  by  or  upon  an  officer  of  justice,  or  riotously,  or  with  in- 
tent to  commit  a  felony),  if  the  party  injured  appears  before  the  magis- 
trate or  court  and  acknowledges  satisfaction  for  the  injury  sustained,  a 
stay  of  proceedings  may  be  ordered.  Rey.  Stats.,  ch.  185,  {  25 ;  cfa.  186, 
S  27 ;  Gen.  Stats.,  di.  170,  §  88  ;  ch.  171,  S  28.  Such  an  acknowledg- 
ment of  satisfaction  does  not  entitle  the  defendant  to  be  discharged,  but 
leayes  it  to  the  discretion  of  the  magistrate  or  court  whether  a  stay  of 
proceedings  is  consistent  with  the  interests  of  public  justice.  Cbnmun^ 
wealth  y.  Dmodiean^e  BaOy  115  Mass.  188.  See,  also,  StaU  y.  Hmier,  14 
La.  Ann.  71. 

Li  the  case  at  bar,  it  being  found  as  a  fact  that  the  agreement  sued  on 
was  entered  into  by  the  defendant  for  the  purpose  of  compounding  a  com- 
plaint against  her  son  for  a  misdemeanor,  and  it  not  appearing  diat  sat- 
isfaction has  oyer  been  acknowledged  in  or  approyed  by  the  court  in 
which  the  prosecution  was  pending,  judgment  was  rightly  ordered  for 
the  defendant 
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£L  cofpomlton,  the  object  of  which  is  to  pioTlde  a  general  hospital  for  sick  and  insaiie  ptas 
sons,  tiaving  no  capital  stock  nor  prothrion  for  making  dividends  or  profitu,  derivingilB 
fonds  mainly  firom  pablic  and  private  charity,  and  holding  them  in  tmst  for  the  ob> 
ject  of  sastaining  the  hospital,  conducting  its  a£Eairs  for  tlie  purpose  of  administering 
to  the  comfort  of  the  sick,  without  expectation  or  right  on  the  part  of  those  immedi- 
ately interested  in  the  corporation  to  receive  compensation  f6r  their  own  benefit,  is  a 
public  charitable  institution. 

The  facts  that  a  cotporatlou,  established  for  the  maintenance  of  a  public  hospital,  by  Mi 
rules  requiree  of  its  patients  payment  for  their  board,  according  to  their  drcum- 
slances  and  the  accommodation  they  receive  ;  that  no  person  has  individually  a  right 
to  demand  admission ;  and  that  the  trustees  of  the  hospital  determine  who  are  to  be 
received  ;  do  not  render  it  the  less  a  publia  charity. 

A  corporation,  established  for  the  maintenance  of  a  public  charitable  hospital,  which 
has  exercised  due  care  in  the  selection  of  Its  agents,  is  not  liable  for  injury  to  apatisnt 
caused  by  their  negligence,  nor  lor  the  unauthorised  assumption  of  one  of  the  hospltsl 
sttendants  to  act  as  a  surgeon. 

TORT  for  injuries  sostained  bj  reason  of  negligent  and  onskillfalscif^ 
gical  treatment  of  the  plaintiff  by  the  defendant's  seryants.  At 
the  trial  in  the  Superior  Court,  before  Allkh,  J.,  the  plaintiff  put  in 
eyidence  tending  to  show  the  followings  facts : 

The  defendant  was  incorporated  by  the  Stat  of  181 0,  ch.  94.  The  fonda 
of  the  corporation  haye  been  deriyed  from  grants,  deyises,  donations,  be* 
quests  and  subscriptions  of  money  and  other  property  contributed  by  the 
Commonwealth  and  beneyolent  persons,  to  be  used  and  improyed  for 
the  erection,  support  and  maintenance  of  a  general  hospital  for  sidic 
and  insane  persons,  according  to  the  charter  and  acts  in  amendment 
thereof,  and  from  profits  of  the  Massachusetts  Hospital  Life  Insurance 
Company,  paid  oyer  to  the  defendant,  and  also  in  part  from  the  board  of 
paying  patients. 

The  plaintiff,  on  December  9,  1870,  fell  from  a  building  on  which  he 
was  at  woric,  and  his  thigh  bone  was  fractured,  and  on  the  same  day  he 
was  brought  to  the  hospital  of  the  defendant,  and  there  remained  in 
one  of  the  wards  until  February  4,  1871,  when  he  yoluntarily  went  away. 
While  in  the  hospital  he  had  gratmtously  the  surgical  and  medical  care^ 
attendance  and  nursing  which  the  hospital  affords  to  its  patients ;  he  oo* 
cnpied  a  free  bed,  and  all  the  expenses  of  his  medical  and  surgical  treat- 
ment and  nursing,  and  of  his  shelter,  warmth,  food,  washing  and  bed- 
ding, were  borne  as  a  charity  by  the  defendant.  The  house  pupl,  ap- 
VoL.  XXL— 67 
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pointed  as  provided  in  the  by-laws,  and  who  in  the  first  instanoc  set  his 
fractured  thigh  bone,  and  continued,  whUe  the  plaintiff  was  at  the  hos- 
pital, to  attend  to  the  plaintiff's  case,  under  the  direction  of  the  attending 
surgeon,  was  a  member  of  the  Harvard  Medical  school,  in  the  last  of  hit 
three  years  of  professional  study,  and  rec^ved  his  degiee  of  IL  D. 
from  Harvard  College  in  the  following  June,  1871 ;  the  attending  physi- 
cians and  surgeons  recommended  him  for  his  post,  and  the  visiting  sur- 
geon, who  had  direct  charge  of  the  treatment  of  the  fractured  bone,  and 
under  whose  direction  and  supervision  the  house  pupil  acted  in  his  treat 
ment  of  the  plaintiff's  fracture,  was  a  man  of  the  highest  professional 
reputation  and  character ;  the  said  house  pupil  and  attending  surgeon 
treated  the  plaintiff's  case  gratuitously,  and  according  to  the  regulations  of 
the  Massachusetts  Greneral  Hospital.  The  treatment  of  all  cases  in  the 
hospital  is  by  the  visiting  physicians  and  surgeons,  and  the  house  pupik  act- 
ing under  their  direction,  each  officer  having  the  exclusive  care  and  control 
of  all  patients  assigned  to  them,  and  such  physicians  and  surgeons  act  gratui- 
tously, the  defendant  providing  for  patients  without  means,  like  the  p]ain« 
tiff,  the  hospital,  nurses,  bed,  food,  warmth  and  other  comforts  gratui- 
tously ;  such  visiting  physicians  and  surgeons  are  practitioners  in  the  city 
of  Boston,  outside  of  the  hospital,  and  are  selected  by  the  trustees  of  the 
hospital  to  treat  gratuitously  patients  who  come  to  the  hospital  for 
gratuitous  treatment ;  and  this  was  the  relation  of  the  visiting  suigeon 
to  the  defendant  in  this  case. 

The  plaintiff  offered  evidence  to  prove  that  on  the  day  he  came  to  the 
hospital  he  objected  to  the  house  pupil  doing  any  thing  to  or  with  his 
fractured  leg,  and  that  he  wanted  and  asked  to  be  permitted  to  wut  till 
the  return  of  the  resident  physician,  who  was  at  the  time  absent.  The 
plaintiff  also  offered  evidence  that  previously  to  this  time  it  had  £re- 
quentiy  happened  that  when  a  patient  was  brought  in,  having  been  in- 
jured by  accident,  the  house  pupils  received  him,  and  treated  the  case,  if 
they  so  desired,  without  consulting  any  resident  or  visiting  physician. 
The  plaintiff  offered  other  evidence  which  he  claimed  tended  to  show 
that  the  fractured  bone  was  not  properly  set,  by  reason  either  of  the  In- 
competency and  negligence  of  the  house  pupil,  or  of  the  negligenoe  of 
the  attending  surgeon. 

The  judge  ruled  that,  even  if  the  plaintiff  should  prove  that  the  frao- 
tnred  bone  was  not  properly  set  in  consequence  of  tiie  incompetency  of 
the  house  pupO,  or  the  negligence  of  him  or  the  attending  surgeon,  the 
plaintiff  was  not  entitled  to  recover,  and  the  jury  returned  a  verdict  for 
the  defendant.  The  plaintiff  excepted  to  this  ruling,  and  the  judge 
reported  the  case  for  the  consideration  of  this  court.    Annexed  to  the 
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report  was  a  copy  of  the  by-laws  and  regulations  of  tbe  defendant,  the 
material  parts  of  which  appear  in  the  opinion. 

L.  M.  Chad,  for  pkuntifF. 
A  K  Warty  for  defendant 

DsysNS,  J.  The  ground  upon  which  the  plaintiff  seeks  to  maintafa 
this  action  is  that  the  defendant  undertook,  through  its  agents  and  ser- 
yantSy  to  treat  his  broken  leg,  and  tliat  this  was  done  so  negligently  and 
unskillfullj  that  be  was  permanently  injured.  It  does  not  become  neces- 
sary to  consider  whether  the  defendant,  as  it  contends,  consented  only  to 
provide  for  the  plaintiff  a  hospital  bed,  food  and  other  comforts,  while 
the  attendance  of  the  house  pupil  and  surgeon  was  of  such  a  character 
that  they  had  the  direct  and  exclusiye  professional  charge  of  the  patient, 
and  are  the  only  persons  who  can  be  made  responsible  for  any  neglect  or 
want  of  professional  skill  and  care.  We  are  satisfied  that,  for  other  rea* 
sons,  the  plaintiff  is  not  entitled  to  recoyer  upon  the  case  made  by 
him. 

The  defendant  was  a  public  charitable  institution  under  the  laws  of  the 
Commonwealth.  The  object  for  which  it  was  incorporated  was  to  pro- 
yide  a  general  hospital  for  sick  and  insane  persons.  Stat.  1810,  ch.  94. 
Its  funds  are  deriyed  from  grants  and  donations  made  by  the  Common- 
wealth from  profits  which  it  is  entitled  to  receiye  from  the  Massachu* 
setts  Hospital  Life  Insurance  Company  and  other  companies  incorpo- 
rated in  the  Commonwealth,  and  from  die  grants,  deyises,  donations,  be- 
quests and  subscriptions  of  beneyolent  persons,  and  from  the  board  of 
paying  patients.  While  the  price  of  board  is  placed  as  low  as  the 
funds  of  the  hospital  will  permit,  patients  who  are  there  recelyed  are  ex- 
pected to  pay  as  nearly  as  possible  according  to  their  own  circumstances 
and  to  the  accommodation  they  receiye.  In  addition  to  the  accommoda- 
tions provided  for  such  patients,  a  certain  number  of  free  beds  are  fur- 
nished from  the  general  funds  of  the  institution  and  from  donations  made 
especially  for  this  object,  the  occupants  of  which  are  not  expected  to  pay 
any  thing.  Regulations  of  Hospital,  di.  15,  §§  1-4.  Of  one  of  these 
beds  the  plaintiff  was  an  occupant. 

The  corporaUon  has  no  capital  stock,  no  proyision  for  making  d!yi« 
dends  or  profits,  and  whatever  it  may  receive  from  any  source  it  holds  in 
trust  to  be  devoted  to  the  object  of  sustaining  the  hospital  and  increasing 
tts  benefit  to  the  public,  by  extending  or  improving  its  accommodations 
mud  diminishing  its  expenses.    Its  funds  are  derived  mainly  fiom  publie 
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and  private  charity ;  its  ^ffain  are  conducted  for  a  great  public  porpoee^ 
that  of  adminiBtering  to  the  comfort  of  the  sick,  without  any  expectation^ 
on  the  part  of  those  immediately  interested  in  the  corporation,  of  reeeiT* 
ing  any  compensation  which  will  inure  to  their  own  benefit,  and  without 
any  right  to  receive  such  compensation.  This  establishes  its  character 
as  a  public  charity.  Jackson  y.  PfnUipi,  14  Allen,  539.  The  fkct  that 
its  funds  are  supplemented  by  such  amounts  as  it  may  receive  from  those 
who  are  able  to  pay  wholly  or  entirely  for  the  accommodation  they 
receive  does  not  render  it  the  less  a  public  charity.  All  sums  thus 
obtain^  are  held  upon  the  same  trust  as  those  which  are  the  gifts  of 
pure  benevolence.  Choeh  v.  Atioeiationfar  BeUef  of  Aged  FefiudeSf  10^ 
Mass.  558. 

Nor  does  the  fact  that  the  trustees,  through  their  agents,  are  them- 
selves to  determine  who  are  to  be  the  immediate  objects  of  the  diari^, 
and  that  no  person  has  individually  a  right  to  demand  admission  to  ita 
benefits,  alter  its  character..  All  cannot  participate  in  its  benefits :  the 
trustees  are  those  to  whom  is  confided  the  duty  of  selecting  those  who 
shall  enjoy  them,  and  prescribing  the  terms  upon  which  they  shall  do  so* 
If  this  trust  is  abused,  the  trustees  are  under  the  superintending  power 
of  this  court  of  equity,  by  virtue  of  its  authority  to  correct  all  such  abuse, 
and  the  interest  of  the  public  therein,  that  is  to  say,  of  the  indefinite 
objects  of  the  charity,  may  be  represented  by  the  attomey-generaL  San* 
denon  v.  Whtte^  18  Pick.  828;  AUomey-Gmerai  v.  Old  South  Sheieigf 
18  Allen,  474. 

It  might  well  be  questioned  whether  any  contract  could  be  inferred 
between  the  plaintiff  and  defendant.  It  has  offered  to  him  freely  those 
ministrations  which,  as  the  dispenser  of  a  public  charity,  it  has  been  aUe 
to  provide  for  his  comfort,  and  he  has  accepted  them.  It  has  no  funds 
which  can  be  charged  with  any  judgment  which  he  might  recover,  except 
those  which  are  held  subject  to  the  trust  of  maintaining  the  hospital.  If, 
however,  any  contract  can  be  inferred  from  the  relation  of  the  parties, 
it  can  be  only  on  the  part  of  the  corporation  that  it  shall  use  due  and 
reasonable  care  in  the  selection  of  its  agents.  Where  actions  have  been 
brought  against  commissioners  of  public  works  serving  gratuitously,  for 
i^^iigonce  in  carrying  on  the  work,  by  whidi  injury  has  occurred,  it  hat 
been  held  that  they  were  not  liable  if  proper  care  had  been  used  by  them 
in  selecting  those  who  were  actually  to  perform  the  work.  BbOidoj^  r. 
St.  Leonard's,  11  C.  B.  (N.  S.)  192.  The  liabUity  of  the  defendant  cor- 
poration can  extend  no  further  than  this ;  if  there  has  been  no  neglect 
on  the  part  of  those  who  administer  the  trust  and  control  its  manage* 
ment,  and  if  due  care  has  been  used  by  them  in  the  selection  of  their  in 
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ferior  agents,  eren  if  injniy  has  ooenrred  by  the  negligeDoe  of  sneh 

agents,  it  cannot  be  made  responsible.    The  fands  intrusted  to  it  are  not 

to  be  diminished  by  snch  casoalties,  if  those  immediately  controlling  them 

faaye  done  their  whole  dnty  in  reference  to  those  who  have  sou^t  to 

obtain  the  benefit  of  them.    There  was  no  attempt  to  show  that  the 

imstees  had  in  any  respect  failed  in  the  performance  of  their  dnty.     If 

they  had  made  suitable  regalations,  had  selected  proper  persons  to  fill 

the  position  of  snrgeons,  then,  whether  those  persons  neglected  to  per^ 

form  their  duty,  or  whether  another  person,  as  the  house  pupil,  not 

selected  for  the  oAoe  of  surgeon,  assumed,  without  authority,  to  act  aa 

sudi,  and  injury  has  thus  resulted,  the  plaintiff  has  no  remedy  against 

the  corpora^ou. 

JudgfMtU  oil  ih$  MfWML 


Blasdbi.  t.  Fowlb. 

(190  MSM.  447.) 
Bsalr^pfcy— stcfit  agnnteiA  with  creditor  ^  oMugfottbiw  m.^i{/lll««rt  ttmre^wM 

A  seaet  agreement  hi  fiaiid  of  oediton,  under  which  a  bankrapt  Is  to  pay  the  debt  ol 
Msasslgneelnfnllflf  bewfllasMnttohlsdiBdiazgeils  msgBl  at  oommon  law,aiiA 
sontmy  to  the  provhdonsof  the  United  States  bankrapt  act 

A  note  and  mortgage  on  her  separate  property  made  and  signed  by  the  wile  of  a  bank 
rapt,  at  his  request,  In  porsoanoe  of  an  agreement,  onder  which  the  bankrapt  was  tc 
pay  the  debt  of  his  creditor  and  assignee  In  fall.  If  he  woald  assent  to  his  discharge  h 
bankraptcy,  are  wtthoot  oonsldemtlon  and  Toid;  and  it  Is  Immaterial  that  the  note  and 
moctgsge  were  ezecoted  after  the  discharge,  and  that  the  wife  did  not  know  of  the 
agreement 

AH  instramente  made  for  the  parpose  of  giving  effect  to  an  Illegal  agreemsntarelsiBled 
with  the  lOegallly,  and  csonot  be  enf6raed  In  a  ooort-of  eqotly. 

BILL  in  equity,  by  the  holder  of  a  mortgage  upon  a  parcel  of  land, 
to  redeem  a  prior  mortgage  thereon.  Hearing,  on  the  pleadings  and 
an  agreement  of  facts,  before  Ansa,  J.,  who  reserred  the  case  for  tlia 
consideration  of  the  full  court    The  facta  appear  in  the.opfaiioo. 

Hi  Z.  ffwgeUan^  for  plaintiff. 

F  A.  Brooh  ^  F.  MwrtMon^  for  defendanta. 
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EiTDioOTTy  J.  The  material  facts  in  this  case  may  be  briefly  stated* 
The  plaintiff  derires  her  title  to  the  mortgage,  described  in  the  bill, 
nnder  the  will  of  her  hosband,  John  C.  Blasdel.  He  was  assignee  in 
bankraptcy,  and  one  of  the  largest  creditors,  of  Charles  L.  Fowle ;  and 
his  vote  in  favor  of  Fowle's  discharge  was  given  upon  an  agreement 
with  Fowle  that  his  debt,  less  the  dividend,  should  be  paid  in  full  by 
Fowle  after  his  discharge,  as  if  no  discharge  had  been  obtained.  Fowle 
obtained  his  discharge,  and  Blabdel  demanded  payment.  A  note  waa 
made  for  the  amount  previously  agreed  upon,  and  signed  by  the  defend- 
ant, Susan  C.  Fowle,  wife  of  the  bankrupt,  and  secured  by  the  mortgage 
on  her  separate  property,  which  is  the  subject-matter  of  thb  suit.  She 
signed  the  note  and  mortgage  at  the  request  of  her  husband,  with  no 
eonsiderataon  moving  to  her  benefit  or  the  benefit  of  her  property. 

The  agreement  under  which  the  bankrupt  was  to  pay  the  debt  of  his 
creditor  and  assignee  in  full,  if  he  would  assent  to  the  discharge,  waa 
illegal  at  common  law,  and  contrary  to  the  provisions  of  the  bankrupt 
act  It  was  a  secret  agreement  in  fraud  of  creditors,  and  cannot  be  en* 
forced  in  any  form  of  proceeding.  U.  S.  Bev.  Stats.,  §  5131 ;  OoMhaU  v» 
BmneU,  2  T.  B.  768 ;  Phdpt  v.  Thomoi,  6  Gray,  827 ;  Ove  v.  Gerrish, 
15  Pick.  49 ;  Ooates  v.  BkM,  1  Cush.  564 ;  Partridge  v.  Muter^  14 
Gray,  180;  Dexter  v.  SnoWy  12  Cush.  594;  Dounu  v.  Lewte^  11  id. 
76 ;  RamedM  v.  BdgarUm,  8  Mete.  227 ;  Simth  v.  Brondejf^  2  Doug.  696, 
and  note. 

The  fact  is  not  important  that  the  note  of  the  wife  and  the  mortgage 
aecuring  it  were  made  after  the  discharge  was  obtained,  as  the  only  oon> 
sideration  of  either  rested  on  the  illegal  and  fraudulent  agreement 
between  Blasdel  and  Fowle.  Nor  is  it  material  whether  the  wife  knew 
of  the  fraudulent  agreement  when  she  made  the  note  and  mortgage ;  for 
the  agreement  being  illegal  and  void,  all  instruments  made  for  the  pur- 
pose of  giving  it  effect  are  tainted  with  the  illegality,  and  will  not  be  en- 
forced by  a  court  of  equity. 

The  plaintiff  in  this  case  cannot  stand  in  a  better  position  than  hertea 
ftator,  and  the  entry  must  be 
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Blanohabd  t.  Ilslst. 

(12011MB.  487.) 
Seduction  ^  mfto  may  wnaintain  aeUamfir. 

m 

Ai  tM  tilidof  an  actkm  for  iednctfon,  it  appeued  that  the  injured  gizl,  irho  waa  flie 
iMer  of  the  plalntlfiTs  wife,  waa,  at  tiie  time  of  the  aednctlon,  taking  oaie  of  theplain- 
ttfTa  hooaehold,  withoat  paying  boaid,  dozing  the  aickneaB  of  the  plaintiiTa  wife,  apon 
an  andentanding  with  the  plaintiff,  bat  with  no  agreement  with  her  father  or  heiaelf 
aa  to  the  payment  of  wagea  or  for  any  definite  period  of  aervioe.  Held,  that  thia  did 
not  eetabliah  the  relation  of  maater  and  aervant  so  aa  to  give  a  right  of  action  to  the 
plaintiff. 

A  goardian  cannot)  aa  aoch,  maintain  an  action  for  the  aedoction  of  liia  ward. 

TORT  for  sednoing  a  girl  under  twenty-one  jean  of  age,  alleged  to 
be  the  plaintUTs  senrant  At  the  trial  in  the  Superior  Coart, 
before  AllsN)  J.y  there  was  evidence  tending  to  prove  the  following 
facta: 

The  girl  was  bom  Jnlj  18»  1855.  In  1868  she  came  to  live  with  the 
plaintiff  and  his  wife,  who  was  the  girl's  sister,  at  Jamaica  Plain,  and 
thereafter,  with  the  exception  of  her  absence  at  school  or  on  visitSv 
continaed  to  live  in  the  plaintiff's  hoose  as  her  home.  There  was  no 
evidence  of  anj  intention  on  her  part  to  retam  to  live  with  her  father, 
or  of  any  intention  on  his  part  to  invite  her  to  retam  or  to  claim  her 


The  father  of  the  girl  kept  house  with  his  wife  and  daughters  in 
Waltham  in  1862.  In  May,  1862,  he  broke  up  hoasekeeping  and 
went  alone  to  Newbera,  North  Carolina,  where  he  was  engaged  in 
business  till  1872.  In  the  latter  year  he  returned  to  Boston,  and 
since  then  has  resided  there,  boarding  at  different  places.  He  was  in 
the  habit  frequently  of  visiting  at  the  plaintiff's  house.  After  the 
father's  removal  to  North  Carolina,  his  wife  and  her  daughters  boarded 
together  till  1863,  when  the  wife  died.  Thereafter  the  daughters  lived 
in  Roxbury  with  their  aunt  and  grandmother  until  1867.  In  that  year, 
the  girl  went  to  Pembroke  and  remained  a  year  on  a  visit.  At  the 
expiration  of  that  visit  she  came  to  the  plaintiff's  house  at  Jamaica 
Plain,  as  above  stated.  The  father  paid  his  family  expenses  until  1867, 
since  which  time  he  has  been  unable  so  to  do,  and  has  done  nothing 
toward  such  expenses. 

From  1868  to  September,  1871,  they  attended  school  at  Jamaica  Plain. 
During  the  vacations,  and  at  other  times  when  at  home,  she  assbled  her 
lister  in  the  care  of  the  latter's  children  and  of  the  house.    No  money 
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WM  paid  to  the  plaintiff  for  her  board.  Her  grandmother  fomiBhed 
tome  money  which  pud  for  her  clothing  and  her  pergonal  expensea. 
In  1870  her  grandmother  was  appointed  her  goai^ian,  and  in  that 
capacity  held  a  small  amount  of  property.  In  Maroh,  1874,  her  grand- 
mother died,  and  the  plaintiff  was  appointed  goardian,  whidi  appoint- 
ment  he  still  holds.  -  In  September,  1871,  the  girl  went  to  school  at 
Norton,  and  remained  there  till  June  14,  1878,  with  the  exception  of 
Tacations,  of  which  there  were  three  each  year,  amounting  in  all  to 
about  two  months  of  each  year.  The  expenses  of  this  schooling  were 
paid  by  the  grandmother.  The  girl  spent  the  vacations  at  the  plaintiff's 
house,  there  rendering  the  same  service  as  before. 

In  June,  1878,  the  plaintiff's  wife  became  insane  and  was  removed  to 
a  hospital,  and  the  plaintiff,  in  anticipation  of  his  wife's  removal  to  the 
hospital  in  June,  sent  for  the  girl  to  return  immediately  from  school. 
She  at  once  left  school  and  returned  to  the  plaintiff's  house,  arriving 
there  June  14,  the  day  subsequent  to  the  wife's  removal.  The  school 
term  ended  July  1.  On  June  15,  the  plaintiff  and  the  girl  had  a  con- 
versation about  the  household  arrangements,  and  it  was  then  agreed 
between  the  plaintiff  and  the  girl  that  the  latter  should  assume  the  care 
of  the  house  and  of  the  plaintiff's  children,  and  that  she  should  be 
assisted  by  a  nurse.  An  additional  servant,  who  had  been  employed 
prior  to  that  time,  was  discharged  by  the  plaintiff  a  few  days  afterward. 
Subsequently  to  June  15,  the  girl  took  care  of  the  house,  doing  the 
necessary  work,  except  the  sweeping  in  the  parlors  and  chambers, 
assbted  the  nurse  a  little  in  the  cooking,  and  took  the  entire  charge  of 
the  oldest  child,  a  boy  about  five  years  old.  After  the  plaintiff's  wife's 
return  in  January,  1874,  the  girl  continued  to  render  the  same  services^ 
but  an  additional  servant  was  then  obtained  to  help  her. 

The  father  visited  at  the  plaintiff's  house  before  and  after  June  15, 
1873,  knew  of  the  service  which  the  girl  was  rendering,  and  acquiesced, 
without  saying  any  thing  on  the  subject  by  way  of  assent  or  dissent. 

In  August,  1878,  the  girl  made  a  visit  of  about  three  weeks,  taking 
with  her  the  plaintiff's  oldest  child,  of  whom  she  had  the  sole  care  during 
her  visit  She  went  on  this  visit  because,  as  she  testified,  she  was  run 
down  by  reason  of  her  impaired  condition  of  health.  For  the  same  rea- 
son, she  afterward  made  visits  in  1874. 

There  was  evidence  tending  to  prove  that  about  June  1, 1878,  while 
attending  school  at  Norton,  and  subsequently  while  at  the  plaintiff's 
home,  during  the  sickness  of  his  wife,  the  girl  was  seduced  by  the  de- 
fendant ;  that  prior  to  1873,  she  was  strong  and  well,  and  of  gay,  cheer- 
ful spirits ;  and  that  subsequently  to  June,  1873,  her  physical  health 
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bactnie  impdred,  she  became  very  neiroiis  and  irritably  lost  interest  in 
lier  ordinary  occapations,  and  was  anable  to  work  as  before. 

Upon  this  evidence  the  presiding  judge  mled  that  the  action  could  not 
be  maintained,  and  directed  the  jnry  to  retom  a  rerdiot  for  the  defendant. 
The  pbuntiff  alleged  exceptions. 

22.  JK  Mon$9  Jr.y  for  plaintiff. 

W.  0.  Larmff  (O.  R.  TVain  with  him),  for  defendant 


Ck>LT,  J.  Actual  loss  of  service  by  the  wrongfol  act  of  the  defendant 
is  the  technical  foundation  of  the  plaintiff's  action.  Such  loss  of  service 
will  be  presumed  in  favor  of  the  father  who  has  not  parted  with  his 
right,  where  the  daughter  is  under  age  and  resides  with  him ;  BininU  v. 
PrimB^  21  W^d,  79 ;  audi  according  to  the  more  recent  American  cases, 
where  he  retains  the  legal  right  to  claim  her  service,  although  she  resides 
and  is  temporarily  employed  ^sewhere.  It  results  from  the  legal  obliga- 
tion imposed  upon  him  to  provide  for  her  support  and  education,  which 
gives  him  the  right  to  the  profits  of  her  labor.  Kennedy  v.  Shea,  110 
Mass.  147,  and  cases  dted ;  Fwrman  v.  Van  Ats,  56  N.  Y.  435,  444 ; 
Emery  v.  Ghwen,  4  Greenl.  83 ;  OUniton  v.  York,  26  Me.  167 ;  Orifflthe 
V.  Teeiyen^  15  C.  B.  344.  See,  also,  note  to  Martin  v.  Payne,  in 
Bigelow's  Lead.  Cas.  Torts,  286.  The  father's  inability  or  failure  to 
support  his  children  does  not  alone  deprive  him  of  this  right  Beneon  v. 
BemingUmy  2  Mass.  118. 

In  the  case  at  bar,  the  evidence  fails  to  justify  a  finding  by  the  jury 
that  the  father  had  permanently  or  temporarily  parted  with  his  right  to 
hiB  daughter's  services,  or  that  he  had  waived  his  right  for  any  definite 
or  indefinite  period,  by  contract  with  the  plaintiff,  permission  granted  to 
the  child,  or  otherwise.  It  faUs  to  show  a  case  of  concurrent  service, 
which,  if  it  ever  can  exist,  can  exist  only  when  it  is  the  result  of  con- 
tract, without  which  an  infant  daughter  cannot  be  the  servant  of  two  at 
the  same  time.  Hedyee  v.  Tagy^  L.  R,  7  Ex.  283,  285.  There  was 
nothing  to  show  emancipation  or  intentional  abandonment  The  fact 
that  he  knew  where  she  was  living  and  the  assbtance  she  was  rendering, 
*^  and  acquiesced,  without  saying  any  thing  by  way  of  assent  or  dissent," 
is  not  enough.  The  most  that  the  evidence  can  be  said  to  prove  is  that, 
upon  an  understanding  between  the  plaintiff  and  the  injured  girl,  who  was 
a  sister  of  his  wife,  Uie  latter,  with  no  agreement  with  her  or  with  the 
father  for  the  payment  of  wages,  or  for  any  definite  period  of  service, 
assumed  the  care  of  the  plaintiff's  household  while  the  wife  was  disabled 
Vol.  XXI — 68 
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by  sickness,  and  sustained  that  relation,  without  paying  board,  at  the 
time  of  the  alleged  seduction.  This  does  not  establish  the  relation  of 
master  and  servant,  so  as  to  give  a  right  of  action  to  the  plaintiff,  to  the 
exclusion  of,  or  concurrently  with  the  father. 

The  fact  that  the  plaintiff  was  also  the  legally  appointed  guardian 
carries  with  it  no  right  to  the  servioe  of  the  ward,  and  no  obligation  to 
support  her,  except  to  the  extent  of  the  property  belonging  to  her 
whidi  came  to  hb  hands.    Qen.  Stats.,  ch.  109,  S  19. 


SiDTH  T.  Boston  and  MAm  Bailboaiv 

(190  Mmb.  40a) 

Sundojf  -^penonal  injury  t»  one  tramUng  tmlawfiiUg  i^mi. 

One  who  trnvels  on  the  Lord's  day  to  Moeitain  whether  a  house,  whIdi  he  has  hiied» 
and  into  which  he  intends  to  more  the  next  day,  has  been  deaned,  Is  not  travding 
fromneoesstty  or  ofaaiity,  and  oannot  mahitafa  an  action  for  inJnzleB  sostalned  at  a 
railroad  croMing,  throogfa  the  negligence  of  the  servants  of  the  railroad  corporation, 
(i800  note,  p.  540.) 

rpORT  for  personal  injuries  sustained  by  the  plaintiff  through  the  neg- 
JL  ligence  of  defendant's  servants. 

At  the  trial  in  the  Superior  Court,  before  Putnam,  J.,  the  plaintiff 
testified  that  he  was  a  machinist  in  the  employ  of  the  defendant  corpora- 
tion during  week  days,  his  business- being  the  repair  of  their  locomotives ; 
that  he  had  been  at  work  all  the  week  previous  to  the  accident^  and  on 
Sunday,  August  28,  1878,  in  the  afternoon,  having  attended  church  in  the 
morning,  he  walked  from  his  residence  in  Leverett  street,  Boston,  to 
Charlestown,  to  see  if  a  person  of  whom  he  had  hired  a  house  during  the 
previous  week,  and  to  which  he  was  to  move  on  the  following  Monday, 
had  got  the  house  cleaned ;  that  he  saw  the  person,  and  on  his  return^ 
while  passing  along  Austin  street,  over  which  the  railroad  ran,  and  while 
standing  on  the  Charlestown  side  of  the  gate,  he  was  hit  by  one  of  the 
gates,  which  was  struck  and  broken  by  a  locomotive  engine  passing  at  the 
time,  as  the  gate  was  being  swung  across  the  street  by  one  of  the  servants 
ot  the  corporation,  and  sustained  the  injury  complained  of. 

The  wife  of  the  plaintiff  testified  that  her  husband  and  herself  were 
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boarding  at  that  time  with  her  mother  in  Boston ;  that  her  mother  had 
told  her  during  the  previous  week  that  she  wanted  their  room  for  another 
person,  and  she  had  told  her  mother  that  they  woold  leave  their  room  on 
Monday  ;  that  her  mother  had  let  it  to  her  son,  who  was  to  take  it  the 
following  Tuesday  ;  that  they  had  engaged  the  room  in  Charlestown  f oi 
Monday,  and  had  their  goods  all  packed  up  on  Saturday ;  that  her  hus« 
baud,  the  plaintiff,  walked  over  to  Charlestown  on  Sunday,  as  stated  by 
him,  and  was  assisted  home  by  two  men,  severely  injured ;  and  that  oo 
the  following  Monday  they  moved  to  Charlestown,  as  they  had  proposed 
to  do* 

The  defendant  contended  that  it  appeared  upon  this  evidence  that  the 
plaintiff  was  traveling  upon  the  Lord's  day,  not  ^from  necessity  or 
charity,"  and  so  was  not  entitled  to  maintain  this  action.  The  judge  so 
ruled,  and  ordered  a  verdict  for  the  defendant  The  plaintiff  alleged  ex* 
oeptions. 

&  R  JUen,  for  plamtiff. 

(7.  F.  OhoaUy  for  defendant. 

Colt,  J.  The  plaintiff  walked  from  his  home  hi  Boston  to  Charlestown 
on  the  Lord's  day,  for  the  purpose  of  ascertaining,  from  the  person  of 
whom  he  had  hired  a  house,  whether  it  had  been  cleaned,  so  that  he 
could  move  into  it  with  his  family  the  next  day ;  on  his  return,  he  received 
the  injury  complained  of,  through  the  alleged  carelessness  of  the  agenta 
and  servants  of  the  defendant  corporation.  The  question  is  whether,  at 
the  time  of  the  injury,  he  was  unlawfully  traveliog  within  the  meaning 
of  the  statute  which  subjects  to  punishment  by  fine  ^  whoever  travels  on 
the  Lord's  day,  except  from  necessity  or  charity ; "  Gen.  Stats.,  ch.  84,  §  2; 
because,  if  he  was  so  traveling,  it  is  contended  the  law  will  afford  him  no 
remedy  for  the  injury.  It  seems  to  have  been  conceded  at  the  trial  that 
such  unlawful  act  was  in  this  case  a  cause  directly  contributing  to  the 
plaintiff's  injury. 

The  question  is  settled  by  the  previous  decisions  of  this  court.  In 
Bimoarth  v.  Swcmtey^  10  Mete.  868,  it  was  decided  that  a  person  travel- 
ing on  the  Lord's  day  could  not  recover  for  injuries  received  from  a  de* 
feet  in  the  highway,  unless  he  could  show  that  he  was  traveling  from 
necessity  or  charity,  and  that  the  burden  was  on  him  to  bring  himseli 
within  die  excepted  cases.  See,  also,  Jone9  v.  Andaver^  10  Allen,  18.  la 
Hdand  v.  LaweUf  8  id.  407,  it  was  held  that  a  person  driving  across  a 
bridge  unlawfully  faster  than  a  walk  could  not  recover  for  a  defect  in  it 
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aaiued  by  a  hole  in  the  floor,  into  whidi  the  hone  stepped.  In  Sumiom 
r.  MetropolUan  RaOroad^  14  id.  485,  on«  who  was  traveling  on  Sondaj 
in  a  horse  car  from  one  city  to  another,  for  the  purpose  of  risiting  a 
stranger,  and  who  did  not  show  that  his  visit  was  one  of  necessity  ot 
charity,  was  held  to  be  traveling  in  violation  of  the  law,  and  not  entitled 
to  redress  in  a  court  of  justice,  for  an  injury  which  he  would  not  have  re- 
ceived but  for  such  violation.  In  BnmeU  v.  A-o<Mb,  9  id.  118,  it  was 
declared  to  be  the  purpose  of  the  statute  to  prevent  all  acts  of  a  secular 
nature  belonging  to  or  connected  with  ordinary  business  or  common 
worldly  affairs,  although  they  might  not  fall  witldn  the  line  of  the  daily 
business  or  occupation  in  which  a  person  happened  to  be  employed.  And, 
In  the  line  of  these  decisions,  it  was  recently  held  that  one  who  travels  on 
Sunday  by  walking  along  the  highway,  for  the  purpose  of  seeing  his  em« 
ployer  and  inducing  him  to  change  his  hours  of  labor,  in  order  that  he 
may  sleep  better,  is  not  traveling  from  necessity  or  chari^,  so  as  to  be 
able  to  maintain  an  action  against  the  town  for  an  injury  from  a  defect 
in  the  highway.  Oonnolfy  v.  BMm,  117  Mass.  64.  See,  also,  MeOraA 
V.  Mervfin,  112  id.  467. 

A  majority  of  the  court  think  that  the  case  is  governed  by  these  decis* 
ions,  and  that  they  compel  us  to  the  conclusion  that  the  plaintiff,  on  the 
facts  stated,  does  not  bring  himself  within  the  clause  protecting  those  who 
travel  from  necessity  or  charity ;  and  that  the  illegal  act  of  traveling  on 
-the  Lord*s  day  might  properly  be  treated  as  a  cause  directly  contributing 
to  the  injury  of  which  he  complains. 

It  is  not  easy  to  define  as  a  matter  of  law  what  state  of  facts  will  make 
traveling  an  act  of  necessity  or  charity,  within  the  exception  in  the  Lord's 
day  act,  or  when  the  plaintiff's  own  illegal  conduct  can  be  said  to  be  a 
direct,  rather  than  a  remote,  cause  contributing  to  the  injury.  The  first 
of  these  questions  is  to  be  determined  to  a  great  extent  by  considerations 
of  moral  fitness  and  propriety ;  the  last  by  the  evidence  in  each  case  bear- 
ing upon  the  complicated  relations  of  cause  and  effect  In  most  cases* 
both  questions  should  be  submitted  to  the  jury,  with  proper  instructions. 
FeUal  V.  Middlesex  RaUroad,  109  Mass.  898.  But  in  the  present  case, 
in  the  light  of  the  cases  cited,  there  is  no  evidence  which  would  justify  a 
verdict  for  the  plaintiff. 

EjKeptume  ooefruUd 

NoTB.— See  CtCkmnell  y.Lewitton  (66  Me.  M),  90  Am.  Hep.  678;  /iaftmoav.  Irntwgk 
<47yt 28X  191d.  HI ;  Oormolly  r.  BosfondlT  Maes.  64),  Id.  896 ;  JhfUw.  Xyim,  eta., 
E.  &  09.(118  ICaas.  195),  id.  431 ;  OarroU  t.  8tatM  I$land  &  it  Ob^  (08  H.  T.  ISQb 
17  id.  821;  Fettal  r.  MUUUetn,  B,  A  Co.  (108  Maes.  868),  12  id.  790 ;  ShOtomY.Wm^ 
MtaMi  (99  Wli.  91),  0  id.  084  ;  McOUay  y.  Lawea^rt  1]6),8  U.  806 ;  ONtt^  v 
C07  Me.  498),  9id.  06.-BV. 
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Hatcb,  adminbtrator,  t.  Mutual  Life  Ikbubance  Compavt. 

(laOlUML  8601) 

Lift  tMuarattcB  —  death  eauud  bjf  unlaio/ul  $urgieal  eperaUm. 

Vo  weuvmj  can  be  bad  upon  a  poUoj  of  lUb  iaanxaaca,  on  fba  grooad  of  pablie  pottflgr* 
if  deatb  resoltB  from  the  insured  liaTing  ToliuitaiilyAabmitted  benelf  to  an  Ol^giil 
operation,  Imown  to  her  to  be  dangerous  to  Ufe,  with  intent  to  caose  an  abortion, 
withont  any  JostUiable  medical  reason.       iSee  note^  p,  542.) 

(CONTRACT  on  a  policy  of  inBurance,  for  $1,000,  on  the  life  of  Flor* 
-^  A.  Hatch,  the  wife  of  the  plamtiff.  The  policy  contained  the  fol- 
lowing danse : 

**  This  policy  is  issned,  and  accepted  hy  the  assured,  apon  the  following 
express  conditions  and  agreements :  1st.  If  the  said  person  whose  life 
is  hereby  insured  shall  die  by  her  own  act,  or  hand,  whether  sane  or  in- 
sane, or  in,  or  in  consequence  of,  a  duel,  or  of  the  violation  of  the  lawa 
of  any  nation,  state  or  province,  then,  and  in  every  such  case,  this  poli<^ 
shall  be  nuU  and  void." 

At  the  trial  in  the  Superior  Court,  before  Colbubn,  J.,  without  a  jury^ 
the  issuing  of  the  policy,  the  death  and  due  proof  thereof,  were  admitted*. 
The  judge  found  the  following  facts  : 

That  the  insured  died  on  April  27, 1874,  by  reason  of  a  miscarriage^ 
produced  by  an  illegal  operation,  performed  upon  her  on  April  16, 1874^ 
and  voluntarily  submitted  to  by  her,  with  intent  to  cause  an  abortion,, 
without  any  justifiable  medical  reason. 

That  such  an  operation  is  dangerous  to  a  woman's  life,  and  was  known 
to  be  so  by  the  deceased  and  her  husband,  but  that  the  evidence  offered 
in  this  case  shows  that  not  more  than  about  one  per  cent  of  such  operap 
tions  result  in  causing  the  death  of  the  woman. 

The  defendant  requested  the  judge  to  rule,  as  a  matter  of  law,  upon 
the  facts  found :  1.  That  a  death  so  caused  violates  the  condition  of  the 
policy,  and  thereby  avoids  it  2.  That,  the  death  being  so  caused,  there 
can  be  no  recovery  upon  the  policy,  whether  the  facts  do  or  do  not 
amount  to  a  breach  of  said  condition.  8.  That  the  plaintiff  was  so  far 
oonnected  with  the  cause  of  the  death  that  he  is  not  entitled  to  recover 
in  this  suit." 

The  judge  declined  so  to  rule,  and  ordered  judgment  for  the  plaintU 
tor  the  amount  of  the  policy ;  and  the  defendant  alleged  exceptions. 

2>.  Foster  ^  A.  Z).  Foster^  for  defendant. 
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W.  Bragg^  for  pkintiiE. 

Endicott,  J.  It  appears  bj  the  bill  of  exceptions  that  the  deceased 
▼oluntarilj  submitted  herself  to  an  illegal  operation,  with  intent  to  cause 
an  abortion,  without  any  justifiable  medical  reason;  that  the  operation 
performed  upon  her  was  dangerous  to  life,  and  known  by  her  to  be  so ; 
and  that  a  miscarriage  was  effected  by  the  operation,  from  the  conse- 
quences of  which  she  died. 

It  IS  therefore  established  that  this  voluntary  act  on  her  part,  con- 
demned alike  by  the  laws  of  nature  and  by  the  laws  of  all  dvilized  states, 
und  known  by  her  to  be  dangerous  to  life,  did  actually  result  in  death. 
And  the  question  is  raised,  whether,  for  a  death  so  caused,  the  defendant 
is  liable. 

We  are  of  opinion  that  no  recovery  can  be  had  in  this  case,  because 
the  act  on  the  part  of  the  assured  causing  death  was  of  such  a  character 
that  public  policy  would  preclude  the  defendant  from  insuring  her 
against  its  consequences ;  for  we  can  have  no  question  that  a  contract  to 
insure  a  woman  against  the  risk  of  her  dying  under  or  in  consequence  of 
an  illegal  operation  for  abortion  would  be  contrary  to  public  policy,  and 
could  not  be  enforced  in  the  courts  of  this  Commonwealth.  See  Arnica- 
hh  Society  t.  BoOand,  4  Bligh  (N.  S.),  194;  Ham  v.  AnghhAtutntHam 
Asiurance  Co.,  80  L.  J.  (N.  S.)  Ch.  511 ;  Moore  v.  Wookcy,  4  £.  &  B 
248. 

It  b  therefore  unnecessary  to  consider  the  questions  raised  upon  the 
special  clause  of  this  polii^,  and  so  ably  argued  at  the  bar. 

SoDctiplioiiu  tiuiained. 

NoTB.— In  Amicable  Society  t.  Bolland,  dted  aboye,  and  also  roported  in  2  Big.  Life 
and  Aoc.  Ins.  Bep.  290.  The  point  adjadicated  was  that  if  a  person,  having  an  insaianot 
upon  his  life,  commit  a  felony,  for  which  he  is  tried,  convicted  and  execated,  the  poU<7 
is  rendered  void,  though  it  contain  no  condition  to  this  effect  The  Lord  CShanoeUot 
delivered  the  judgment  of  the  Honse  of  Lords  apon  the  following  argument :  "  It  a|H 
pears  to  me  that  this  resolves  itself  into  a  very  plain  and  simple  conaideratloii.  Suppoee 
that  in  the  policy  itself  this  risk  had  been  insored  against ;  that  is,  that  the  party  In- 
suring had  agreed  to  pay  a  sum  of  money  year  by  year,  upon  condition  that  in  the  eveni 
of  his  committing  a  capital  felony  and  being  tried,  convicted  and  ezeoated  for  that  fel- 
ony, his  assignees  shall  receive  a  certain  sum  of  money  i^  is  it  possible  that  such  a 
contract  could  be  sustained  ?  Is  it  not  void  upon  the  plainest  principles  of  public  policy  ? 
Would  not  such  a  contract,  if  available,  take  away  one  of  those  restraints  <^»enting  on 
the  minds  of  men  against  the  commission  of  crimes  f  namely,  the  interest  we  hare  in 
the  welfare  and  prosperity  of  our  connections.  Now  if  a  policy  of  that  description,  with 
such  a  form  of  condition  inserted  in  it  in  express  terms,  cannot  on  gioundsof  public  pol> 
icy  be  sustained,  how  Is  it  to  be  contended  that  ina  policj  aipiessed  in  sofdi  tenna  ■• 
the  present  and  after  the  events  which  have  happened  wecansnslslnsacha  cbdm  ?  Gaa 
we  in  considering  this  poUcy  give  to  it  the  effect  of  that  insertioii,  which  If  ezmessed  la 
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tmns  would  have  lendered  the  policy,  as  Ikr  m  that  oondition  went,  at  least,  altogethet 
Tdd." 

The  odIj  point  decided  in  Bam  r.  TV  Anglo^uUraHan  Jtis.  0».,  wprOj  was  that  a 
policy  of  life  insoxanoe  was  not  avoided  by  the  soldde  of  the  insured  while  in  an  insane 
state ;  hat  Yice-Chancellor  Wood,  after  referring  to  the  foregoing  reasons  of  the  Lord 
Oianoellor  in  ^eAnUoable  Sw^iety  v.  BoUand,  said:  '*  ^  the  aignment  might jbe  pi^ 
sned,  althoiigh  I  do  not  know  that  any  case  has  so  decided,  to  tbe  same  o^eot,  in  tMs 
case  of  a  person  committing  suicide  while  in  a  sane  state  of  mind,  thus  committing  a 
felony  and  kNdng  his  life  thereby." 

In  Moore  v.  Wool^ey  it  was  said  by  Lord  Campbell,  G.  J.,  that  if  a  man  commit  suicide 
his  execntors  cannot  recover  on  a  policy  of  insnrance  on  his  life."  "  But,"  he  oon- 
tinaed,  '*  where  a  man  insures  his  own  life,  we  can  discover  no  illegality  in  a  stipulation 
that  if  the  policy  should  afterward  be  assigned  boiuijtde  for  a  valuable  consideration  or  a 
^en  upon  it  should  afterward  be  acquired  bona  Jlde  for  valuable  consideration,  it  might 
be  enforced  for  the  benefit  of  others  whatever  may  be  the  means  by  which  death  is 
occasioned.  No  authority  has  been  dted  in  support  of  the  position  that  such  a  condi- 
tion is  illegal ;  and  the  frequent  introduction  of  it  into  life  policies  Indicates  the  general 
opinion  that  it  is  unobjectionable.  The  supposed  inducement  to  commit  suicide  under 
snch  dicamstaiDoes  .cannot  vitiate  the  condition,  more  than  the  Inducement  wblQh  the 
lewor  may  be  supposed  to  have  to  commit  murder  shopld  render  invalid  a  beneficial 
lease  granted  for  lives." 

There  is  a  dictum  at  the  dose  of  the  opinion  In  Hartman  v.  Keystone  Im,  Cb.,  21 
Psnn.  81  466,  In  these  words  :  "  Besides  this,  the  court  was  very  plainly  right  In  charg* 
ing  that  if  no  such  condition  (against  death  by  his  own  hand)  had  been  inserted  In  the 
poli<7,  a  man  who  commits  suidde  is  guilty  of  such  a  fraud  upon  the  insurers  of  his 
life  that  his  representatives  cannot  recover  for  that  reason  alone." 

There  was  no  pretense  in  that  case  that  the  insured,  when  he  committed  suidde,  waii 
insane,  and  the  foregoing  expression  of  the  court  was  undoubtedly  meant  to  apply  only 
to  a  case  of  suidde  by  a  sane  man  and  in  that  view  Is  dearly  correct,  although  lir 
Bigdow  says  of  it :  "  The  ruling  that  suidde  will  avoid  a  policy  even  if  there  be  no  con- 
dition to  that  effect  Is  hardly  sustained  by  authority."  1  Life  and  Ace.  Ins.  Go.  Rep. 
4KL  That  malicious  self-murder  or  couBdons  suidde  will  avoid  a  poliey  even  though 
there  be  no  condition  against  it  was  also  hdd  in  Bank  qf  OU  City  v.  QuardianMut,  Im, 
Co,,  6  Leg.  Gas.  848  ;  8.  G.,  S  Big.  Life  and  Ace  Ins.  Rep.  478. 

It  is  to  be  observed,  however,  that  sudi  result  fiows  from  self-mnrder  only  wheo 
thepolicybdongs  to  the  estate  of  the  insured.  laFUehr,  The  Am&rioan  Popular  Life 
Ine,  Co,,  17  Am.  Rep.  S72  ;  8.  G.,  50  N.  T.  fi57,  the  policy  v^as  taken  out  by  the  insured 
for  the  benefit  of  his  wife  and  children,  and  there  being  no  condition  against  suidde  the 
4»urt  held  that  his  suicide  did  not  avoid  the  poUpy.  The  oonrt  said  :  "  Although  they 
(the  wife  and  diildren)  were  bound  by  his  representations  and  any  fraud  he  may  haw 
eommltted  In  taking  ont  the  policy,  the  policy  having  been  obtained  through  his  agenqy, 
yet  they  were  not  bound  by  any  act  or  declaration  done  or  made  by  him  after  the  issua 
ol  the  policy,  unless  snch  acts  were  in  violation  of  some  oondition  of  the  policy.' 
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(96  La.  Aon.  ea) 

Fu%  tii«ifrafiC0  ^condition  firhidtBng  trwufit, 

A  4n  iBfoniMe  policy  lamed  tQ  a  Ann  oontidiied  a  daoae  i^^ 
I  aarignment  or  tnmsfer  wttbout  the  oooMot  of  the  insurer.    BbM,  that  tfale  did  not 

apgtj  to  a  tnasferikom  one  partner  to  another  of  hUi  Interert  In  the  Insaxed  prapar^, 
and  ittoh  traaifer  wonld  not  avoid  the  policy.* 

APPEAL  by  defendants  from  a  judgment  in  fayor  of  plaintiff  in  an 
action  upon  an  insurance  policy.    The  facts  appear  in  the  opinion* 

SanMphj  Singleton  ^  3rowne,  for  appellant 

Sambola  ^  Dueroiy  for  respondent 

WtlTj  J.  The  defendants  appeal  from  the  judgment  condemning 
them  to  pay  the  plaintiff  $865.60  on  a  policy  of  insurance  issued  by  them 
to  the  oonunerdal  firm  of  Joseph  H.  Taboury  &  Co.  for  $4,000  on  thdr 
**  merchandise,  being  stock  in  trade  and  on  commissions  contained  in  brick 
■tore  situated  on  Front  street,  No.  27,  and  running  back  to  Fulton  street^ 
No.  28.*'  The  plaintiff  joins  in  the  appeal  and  prays  that  the  judgment 
be  increased  to  $781,  the  amount  prayed  for  in  the  petition. 

About  four  months  before  the  fire  occurred,  Joseph  H.  Taboury  retired 
from  the  firm  of  Joseph  H.  Taboury  A  Co.,  and  diBsolred  his  copartner- 
ship with  the  plaintiff,  and  it  was  stipulated  in  the  act  of  dissolntion  that 

*  Seeaoo.  Oowan  y.  Iowa  State  7fw.  Cb.  (40  Iowa,  66iy,  90  Am.  Bep.  588L 
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the  said  Antonio  Dermani  was  to  take  the  entire  stock  of  merchandise 
belonging  to  said  firm  together  with  the  lease  of  the  storehouse  occupied 
by  them,  on  the  following  terms  and  conditions :  ''  The  said  Antonio 
Dermani  promises  and  binds  himself  to  pay  all  the  debts  and  liabilities 
of  said  firm  without  exception  amounting  to  $8,470.09." 

He  also  binds  himself  to  pay  the  rent  of  said  store  when  due,  and  also 
to  pay  Joseph  H.  Taboury  the  sum  of  $725,  $862  thereof  in  cash,  and 
the  balance  in  thirty  days.  He  was  also  authorised  to  collect  all  the 
claims  and  liquidate  the  affairs  of  the  partnership.  If  the  partnership 
had  continued  there  would  be  no  question  as  to  the  liability  of  the  defend- 
ants for  the  amount  daimed.  But  in  the  contract  of  insurance  we  find 
the  following  dause :  "  This  policy  is  not  assignable  unless  by  consent  of 
this  corporation,  manifested  in  writing,  and  in  case  of  any  transfer,  either 
by  sale  or  otherwise,  without  such  consent,  this  policy  shall  from  hence- 
forth be  void  and  of  no  effect"  Under  this  prohibition  the  policy  could 
not  be  transferred  to  a  third  party  without  the  written  consent  of  the 
insurers,  so  as  to  bind  the  latter  or  continue  the  risks.  The  question, 
however,  is,  does  this  prohibition  apply  to  the  assignment  of  the  interests 
of  one  partner  to  the  other  ?  Was  it  the  understanding  of  the  parties 
that  the  plaintiff  could  not  buy  out  his  partner  and  continue  the  business 
without  the  consent  of  the  defendants,  on  pain  of  forfeiting  the  policy  7 
The  prohibitory  clause  must  be  construed  strictly.  And  if  its  application 
to  the  case  before  us  be  doubtful,  the  doubt  must  be  construed  against 
tlie  defendants,  the  obligors  in  the  contract  of  insurance.  It  is  true  the 
dause  expressly  prohibits  the  transfer,  by  sale  or  otherwise,  of  the  policy  ; 
but  it  does  not  expressly  prohibit  a  change  of  interests  among  the  part- 
ners, nor  does  it  expressly  prohibit  the  assignment  of  the  interests  of  one 
partner  to  the  other.  If  the  defendants  had  intended  to  place  such  a 
limitation  upon  the  rights  of  the  assured,  the  intention  should  have  been 
expressed  in  the  instrument,  and  not  left  to  inference ;  because  a  pro* 
hibitory  clause  cannot  be  extended  by  implication.  Suppose  Taboury 
had  died  bequeathing  his  interests  to  his  partner,  the  plaintiff,  would  that 
avoid  the  policy  ?  Would  the  very  purpose  and  object  of  the  insurance 
be  defeated  simply  because  one  of  the  partners  in  the  course  of  nature 
should  die,  and  his  interests  in  the  policy  be  transferred  by  succession  ta 
his  heir  or  heirs  ?  Surely  not.  Because  such  a  transfer  is  not  within 
the  meaning  of  the  prohibitory  dause ;  and  because  it  would  be  absurd 
to  suppose  the  parties  intended  the  conditional  obligation  of  the  defendant* 
to  perish  by  the  death  of  one  of  the  assured,  an  occurrence  not  within 
their  power  to  prevent.  In  the  contract  of  insurance,  like  every  other 
contract,  it  is  the  intention  of  the  parties  that  must  be  considered.  And 
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in  the  instrument  before  as  we  find  nothing  to  warrant  the  eondoBion 
that  the  plaintiff  forfeited  the  policy,  by  accepting  the  aasignment  of  hit 
partner's  interest  in  the  bnsiness  without  the  written  consent  of  the  de> 
fendants.  In  the  course  of  bnsiness  partners  often  become  dissatisfied 
and  change  the  firm  by  one  partner  transferring  his  interests  to  the  other, 
as  was  done  in  this  case.  This  occurrence  is  so  common  that  the  parties 
are  presumed  to  have  contracted  knowing  it  might  arise  during  the  period 
of  the  insurance ;  and  if  it  was  desirable  to  put  a  limitation  upon  the 
right  of  the  assured  in  this,  respect,  a  stipulation  to  that  effect  should  haye 
been  inserted  in  the  instrument.  By  the  assignment  in  question,  no  new 
party  is  introduced  into  the  contract  whom  the  defendants  might  not  be 
willing  to  trust.  In  issuing  the  policy  to  Joseph  H.  Taboury  A  Co.  they 
virtually  declared  the  trustworthiness  of  each  of  the  partners.  So  there- 
fore it  cannot  be  objected  that  by  virtue  of  the  assignment  to  plaintiff 
the  defendants  were  forced  to  insure  a  person  they  had  not  consented  to 
trust.  Wtlsan  v.  Gen,  Mut,  Ins.  Oo,,  16  Barb.  512 ;  Hofftnanr.  JBtna  Bu* 
Oo,y  82  N.  T.  406.  The  other  question  is  sufiicienUy  answered  in  the  writ- 
ten opinion  of  the  judge  ctgtio.  It  is  clearly  proved  that  the  plaintiff  has 
sustained  the  loss  complained  of  in  the  petition,  and  he  should  recover  the 
amount  prayed  for. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
so  that  it  will  amount  to  $781,  and  as  thus  amended  that  it  be  affirmed 
With  costs. 

Ordered  aeeanUn^lf. 


Mahood,  appellant,  v.  Tealza. 

(26  La.  Ann.  108.) 

Oontraet^tigttinsi  pubUe  moraU, 

FlaiBllfl  sold  fiunltiire  to  defendant  with  knowledge  that  It  was  to  be  used  In  fltUag 
np  a  house  d  fll  ftune.  Bdd,  in  an  action  for  the  pnrehase-piioe,  tint  llie  defense  ttMl 
the  ooutiact  was  one  against  pnhUo  morals  was  not  avaHahleb 

A  PPEAL  by  pldntiff  from  a  jadgment  in  &vor  of  detendttit  m  $m 
^  ^  action  upon  contract    The  facts  appear  in  the  opinion. 

Benlinek  EgoHj  for  appellant. 
A  ThideaUy  for  respondent. 
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Taliafebbo,  J.  The  plaintiff  in  this  case  sold  to  the  defendant  on 
the  6th  January,  1868,  a  lot  of  forniture  at  the  price  of  $5,500 
to  be  paid  monthly,  in  sums  of  $200  each  month  except  for  the 
last  month,  for  which  $100  were  to  be  paid.  Twenty-eight  prom^- 
issory  notes  were  furnished  by  the  purchaser  for  these  oonsecutiye 
monthly  payments.  The  contract  was  entered  into  before  a  notary 
public.  It  was  stipulated  by  the  parties  that  after  full  payment  of  all 
the  notes  the  furniture  was  to  become  the  property  of  the  defendant 
The  plaintiff  in  her  petition  sets  out  that  $4,000  of  the  price  have  been 
pud;  that  eight  of  the  notes,  making  $1,500,  are  unpaid;  that  de- 
fendant refuses  to  pay  them  and  has  sold  and  disposed  of  a  portion  of 
the  furniture  and  is  endeavoring  to  make  away  with  the  remainder,  to 
defeat  the  plaintiff's  rights  and  to  defraud  her  of  all  recourse  for  pay- 
ment of  the  remainder  due  her  on  the  contract.  She  prays  judgment, 
recognizing  her  as  the  owner  of  the  furniture,  and  that  she  recover  pos- 
session of  the  same,  or  that  she  have  judgment  for  the  amount  of  the 
«ight  unpaid  notes  with  privilege  upon  the  property.  The  plaintiff 
caused  the  furniture  to  be  sequestered,  and  subsequently  released  it  by 
entering  into  bond  and  taking  possession  of  it,  the  defendant  having 
faOed  on  her  part  to  do  so.  The  answer  is  a  general  denial.  The  de- 
fendant admits  having  purchased  certain  furniture  from  the  plaintiff,  but 
avers  that  she  was  induced  to  do  so  by  the  fraudulent  representations  of 
the  plaintiff,  in  regard  to  the  cost  and  value  of  the  furniture,  and  that 
defendant  was,  through  error  on  her  part  and  fraud  on  the  part  of  the 
plaintiff,  induced  to  enter  into  the  agreement  to  pay  a  price  greatly  ex- 
ceeding the  value  of  the  property.  But  the  defendant  obviously  places 
her  defense  mainly  upon  the  ground  of  the  alleged  illegality  of  the  con- 
tract growing  out  of  its  violation  of  morals  and  public  order.  She  avers 
broadly,  and  has  made  the  averment  good,  that  both  she  and  the  plain- 
tiff were  at  the  time  of  the  contract,  keepers  and  managers  of  public 
houses  of  prostitution  ;  that  the  large  lot  of  furniture  purchased  by  de- 
fendant from  plaintiff,  was  sold  by  the  plaintiff  and  bought  by  the  de. 
fendant  with  the  express  knowledge  and  purpose  of  both,  that  it  was  to 
be  used  in  houses  of  that  character.  The  defendant,  avowing  her  own 
infamy,  invokes  the  maxim  ex  turpi  pacta  nil  oritur  cLctio,  Upon  the 
ground  that  the  contract  was  one  contra  bonos  mores  the  court  below  set 
aside  the  sequestration  and  dismissed  the  suit.  The  plaintiff  has  ap- 
pealed. The  defendant  in  her  answer  to  the  appeal  asks  an  amendment 
of  the  judgment  by  ordering  that  the  property  sequestered  be  restored  to 
•her,  and  reserving  to  her  recourse  on  the  sequestration  bond. 

In  the  case  of  BiMard  v.  Afoore,  24  La.  Ann.  591 ;  S.  C,  18  Am.  Beo. 
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128,  the  plaintiff  sold  f  nrnitiire  to  the  defendant,  a  keeper  of  a  honse  of  iD 
fame,  with  the  knowledge  that  it  was  to  be  used  in  that  honse  by  the  defend- 
ant So  in  the  case  oiScanpMon  Y.Towmend,  25  La.  Ann.  78,  the  plain* 
tiffs  were  aware  of  the  destination  of  the  furniture  sold  by  them  to  the 
defendant,  the  keeper  of  a  brothel.  In  these  cases  the  court  held  that  the 
knowledge  of  the  plaintifb  of  the  immoral  use  for  which  the  furniture 
was  purchased^  did  not  vitiate  the  contract. 

In  the  case  now  before  us  we  see  no  reason  why  the  same  principle 
should  not  hold.  We  must,  therefore,  rejecting  the  plea  of  contra  h(mo$ 
more$,  examine  this  case  on  the  merits  and  determine  it  aooording  to  the 
law  and  evidence.  The  plaindff  we  think  has  not  clearly  made  out  her 
allegation,  that  a  large  part  of  the  furniture  in  question  was  clandestinely 
sold  and  disposed  of  by  the  defendant.  The  petition  refers  to  an  informal 
inventory  of  furniture  made  as  appears  by  its  date  on  the  Ist  of  June, 
1861,  and  contrasting  with  it  the  inventory  made  by  the  sheriff  at  the 
time  of  the  seizure  under  writ  of  sequestration,  the  plaintiff  aims  to  show 
a  large  deficit  in  the  amount.  We  do  not  see  that  this  is  conclusive* 
The  inventory  of  1st  June,  1867,  annexed  to  the  petition,  is  not  signed  by 
any  one  and  upon  its  face  simply  recites  that  it  is  a  list  or  inventory  of 
*<  furniture  in  houses  No.  80  Basin  streef  Thb,  it  is  shown,  is  one  of 
the  two  houses  which  it  seems  contained  furniture  purchased  by  defend- 
ant ;  but  the  evidence  does  not  sufficiently  identify  it  as  the  same  pur> 
chased  by  the  notarial  act  passed  six  months  afterward.  In  that  act  it 
IS  declared  that  ^'  sale  is  made  of  all  the  furniture  in  houses  80  and  28 
Basin  street,  the  purchaser  being  aware  of  every  article  therein  contained 
dispenses  with  enumerating  them  in  this  act."  It  is  clearly  shown  that, 
about  the  time  the  sequestration  was  taken  out,  the  defendant  was  en- 
deavoring to  sell  all  the  furniture  which  the  plaintiff,  under  the  terms  of 
the  contract,  claims  to  belong  to  her.  Eight  notes  amounting  to  $1,500, 
it  is  shown,  remain  unpaid.  For  this  sum  the  plaintiff  should  have 
judgment  with  privilege  as  claimed. 

There  are  two  bills  of  exceptions  in  the  record,  taken  by  the  plaintiff  to 
the  admission  of  evidence  to  show  the  immoral  character  of  the  oontracU 
It  becomes  unnecessary  under  our  view  of  the  case  to  examine  them. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
annulled,  avoided  and  reversed.  It  is  further  ordered  and  decreed  that 
the  plaintiff  have  judgment  against  the  defendant  for  $1,500.  That 
her  lien  and  privilege  upon  the  property  sequestered  be  recognised  and 
enforced,  and  that  the  same  be  sold  to  pay  the  aforesaid  sum,  the  de- 
fendant paying  costs  in  both  courts. 
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Phillips  t«  Louisiana  £quitablb  Lifb  LsfSUBAircB  Cokpaht» 

appellant 

(26  La.  Ann.  4M.) 

A  life  Insnnnoe  policy  oootetned  a  daoBe  avoiding  it  if  the  insored  **  Bhonld  die  l)j  hli 
own  hands."  JUld,  that  snidde  by  the  insuied  while  iniane  would  not  avoid  ths 
policy. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff  in  aa 
action  upon  a  policy  of  life  insuranoe.    The  facts  appear  in  tha 
opinion. 

3reaiuXy  Femner  Sf  HcMy  for  appellant 

OotUm  Sf  Ltvy  and  JL  B.  PhiUipif  for  respondent* 

LuDELiKGy  C.  J.  This  action  was  instituted  to  recover  the  amount  of 
%  policy  of  insurance  on  the  life  of  H.  F.  Morse,  issued  on  the  4Ui 
of  October,  1867.  Morse  died  at  Abbeville,  Louisiana,  on  the  15Ui 
of  March,  1370.  Proof  of  his  death  was  made  by  his  widow,  and  pay- 
ment was  declined  on  the  grounds  that  the  proof  furnished  of  die 
4eath  also  proved  he  had  conunitted  suicide,  and  that  the  policy  excepted 
liability  of  the  company  <*  if  he  should  die  by  his  own  hands." 

The  questions  presented  for  solution  are  new  in  this  State.  They  are^ 
first ;  What  is  the  meaning  of  the  exception,  ^'  if  he  die  by  his  own 
bands  ?  "  Second — Did  the  assured  take  his  ovm  life,  and  was  the  pol- 
icy avoided  thereby  ? 

:  1..  It  is  evident  the.  words  cannot  be  interpreted  in  their  literal  sense, 
lor  they  would  exempt  the  company  from  liability  if  the  insured  camo 
^  his  death,  by  the  accidental  discharge  of  a  gun  or  pistol  in  the  hands 
of  the  insured,  or  if  he  took  poison  through  mistake.  While  they  would 
not  exempt  the  company  from  liability  if  the  insured  were  to  conmiit 
suicide  by  jumping  from  a  precipice  or  into  the  river.  Therefore  the 
intention  of  the  parties  must  be  sought  in  order  to  explain  the  latent  am- 
biguity of  the  words.  C.  G.  1945, 1950.  This  common  intent  we  think 
was  to  exempt  the  company  from  liability  for  the  voluntary  self-destruo 
tion  of  the  insured  by  whatever  means  accomplished.  The  defendant 
ingeniously  argues  that  the  clause  or  proviso  of  the  policy  should  be  in- 
terpreted to  mean  any  suicide,  and  especially  suicide  superinduced  by  in^ 
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sanity,  as  tlie  suicide  of  one  not  insane  would  be  such  a  fraud  upon  the 
company  that  the  insured  could  not  reooyer  even  in  the  absence  of  the 
proviso ;  and  he  cites  the  case  in  21  Penn.  St  466,  ffartmcm  t.  KejftUme 
Insurance  Company.  We  cannot  agree  with  him.  We  do  not  belieTe 
the  parties  intended  to  exempt  the  risk  that  the  insured  might  become 
insane  and  might,  when  in  that  state,  conmiit  suicide.  But  we  think  that 
it  was  to  guard  against  the  possibility  of  the  very  fraud  spoken  of  by 
•the  counsel  that  the  clause  was  inserted  in  the  policy.  The  test  of  re- 
sponsibility in  civil,  as  well  as  in  criminal  cases,  is  the  state  of  the  act- 
or's reason  or  mental  faculties.  4  Bl.  Com.  22, 189,  G.  G.  Art  1788, 
1789.  Therefore,  if  the  defendant  were  insane  when  he  committed  the 
act  of  self-destruction,  no  responsibility  attached  to  his  act 

2.  Did  the  insured  die  by  his  own  hand  ?  The  onus  of  proof  is  on 
the  party  who  affirms  this  fact  And  we  do  not  think  it  has  been  legally 
proved.  It  is  true  that  the  witnesses  who  testify  as  to  his  death  express 
it  as  their  opinion  that  he  killed  himself  or  committed  suicide ;  but  their 
opinions  cannot  be  regarded  as  evidence  of  the  fact.  Nor  do  the  facts 
and  circumstances  proved  point  to  the  voluntary  self-destruction  of  the 
insured  to  the  exclusion  of  all  other  reasonable  hypothesis.  All  the 
facts  and  circumstances  proved  in  regard  to  his  death,  are  that  he  retired 
to  his  room  at  bedtime  and  about  one  o'clock  at  night  the  report  of  a 
pistol  was  heard.  When  the  inmates  of  the  house  came  to  the  room, 
the  insured  was  found  in  a  reclining  posture  on  the  sofa,  and  a  pistol 
was  lying  on  the  floor  near  by.  He  had  been  shot  in  the  mouth.  It  is 
possible  that  he  might  have  shot  himself  accidentally,  or  that  an  enemy 
might  have  found  him  sleeping  with  his  mouth  open  and  shot  him  in  the 
mouth  to  avert  suspicion.  The  evidence  being  circumstantial  only, 
proves  nothing,  since  it  does  not  exclude  all  other  reasonable  hypothesis. 

But  if  that  fact  were  established  the  plaintiff  has  proved  that  the  de> 
ceased  was  insane  at  the  time  of  and  before  his  death.  See  Beyndds 
on  Life  Insurance,  105  $t  $eq. ;  Mutual  Life  iuunmee  Oompamg  o/ 
New  York  in  error  v.  2%rry,  decided  by  the  Supreme  Court  of  theUniled 
States  in  April,  1878. 

It  is,  therefore,  ordered  and  adjudged  that  the  judgment  of  thelowef 
court  be  affirmed,  with  cost  of  ftppeaL 
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Statb  «ar  reL  Wabm oth  t.  Gbaham,  ftppdlant. 

(96  La.  Ann.  Ma.) 

CmtiiNtimud  law  —  vatan^  in  0fflee  ofgmfemmr, 

IkaOoiiBtilotioii of  Looifllaoa provides fhat In oaae of  ^'absoioB from «he  State"  of  tha 
liovenior,  the  powera  and  duties  of  hia  offloe  ehall  devolve  upon  the  lientenant-gov. 
emor.  Heid,  not  to  refer  to  a  mere  tempomry  abeenoe,  and  the  leet  that  the  governor 
waa  at  a  place  oat  of  the  State,  bat  withinafew  hoarf*  ride  of  the  capital,  for  a  period 
of  twenty-one  daje,  did  not  aathorise  the  lieatenant-govenor  to  ezerdae  the  fanotloM 
of  ipyvenior.^ 

APPEAL  bj  defendant  from  judgment  in  fayor  of  rekitor  in  pn^ 
oeedinga  to  compel  payment  of  official  salary*    The  facta  appear  hi 
the  opinion. 

Bbmor  ^  Batedieij  for  appellant. 

Smmes  ^  MoU  and  WiKam  GrmUy  for  relator. 

LuDBLiNO,  C.  J.  The  relator  avers  that  hia  salary  as  govemor  of  the 
State  was  due  him  for  the  periods  from  the  6th  to  the  19th  of  May,  1871, 
and  from  the  26th  of  June  to  the  17th  of  Joly,  1871 ;  that  he  drew  his  war 
rant  therefor,  on  the  auditor  of  public  accounts,  on  the  22d  of  September, 
1871 ;  that  payment  of  this  warrant  was  refused  on  the  grounds  that  the 
relator  was  absent  from  the  State  during  said  periods,  and  that  the  duties 
and  prerogadyes  of  governor  devolved  on  the  lieutenantpgovemor,  to  whom 
the  salary  of  governor  for  said  periods  had  been  paid.  There  was  \oA^ 
ment  in  favor  of  the  relator,  and  the  defendant  appealed. 

The  question  to  be  decided  is,  does  the  absence  of  the  governor  from 
the  State  for  a  few  hours  or  a  few  days  create  a  vacancy  in  this  office 
and  authorise  the  assumption  of  the  duties,  prerogatives  and  emoluments 
thereof,  by  the  lieutenant-governor,  during  said  absence. 

The  constitutional  provisions  on  the  subject  are  conttJned  in  artidea 
58  and  54  of  the  Constitution.  Article  58  says :  *^  In  case  of  impeach- 
ment of  the  governor,  his  rembval  from  office,  death,  refusal  or  inability 
to  qualify  or  to  discharge  the  powers  and  duties  of  his  office,  resignation, 
er  absence  from  the  State,  the  powers  and  duties  of  the  office  shall  devolve 
upon  the  lieutenant^vemor,  for  the  residue  of  the  term  or  untO  the 

*  Oompare  PwpU  v.  Parher,  19  Am.  Bep.  684. 
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goyernor,  absent  or  impeached,  shall  retnrn  or  be  aoqnitted,  or  the  dis- 
ability be  remoYed,''  etc.  Artide  54  declares  that  the  ofllcer  discharging 
the  duties  of  goyemor  daring  his  administration  shall  receiye  the  com- 
pensation to  which  the  goyemor  wonH  haye  been  entitled.  It  is  eyident, 
if  the  lieatenont-goyemor  be  anthoriced  to  exercise  the  functions  of  the 
governor  daring  any  temporary  absence  of  the  goyemor  from  the  State, 
he  may  also  wheneyer  the  goyemor  b  onable  to  attend  to  the  daties  of 
his  office  on  acconnt  of  sickness  —  in  case  ^  of  inability  to  discharge  the 
powers  and  dnties  of  his  office."  We  do  not  belieye  this  to  be  the  meaning 
intended  by  the  framers  of  the  Constitution.  The  inability  to  disdiarge 
the  daties  of  the  office  as  well  as  the  absence  from  the  State,  spoken  of 
in  the  artide,  are  sach  as  woald  affect  injnrionsly  the  public  interest. 
The  mere  absence,  at  Pass  Christian,  within  a  few  hoars'  ran  of  the 
capital,  conld  not,  by  any  possibility,  affect  the  paUic  interest. 

How  is  the  absence  of  the  goyemor  to  be  ascertained  ?  It  is  mani- 
fest that  there  ought  to  be  some  certain  proof,  accessible  to  the  public 
from  which  they  may  with  certainty  deriye  the  knowledge  as  to  who  b 
aathorized  to  act  as  goyemor  of  the  State.  As  the  law  makes  no  pro- 
yision  for  the  mode  in  which  the  goyemor  shall  manifest  to  the  public  hb 
absence  from  the  State,  it  necessarily  b  left  to  hb  discretion  subject  to 
hb  responsibility  to  the  people,  and  if  the  interests  of  tlie  State  should 
suffer  in  consequence  of  hb  prolonged  absence,  he  would  be  amenable  to 
public  sentiment  and  to  the  control  of  the  impeaching  power  of  the  State. 
Some  public  record  should  be  made  of  the  intended  absence,  or  the  goy- 
emor should  publidy  place  the  lieutenant^yemor  in  diarge  of  the 
goyemment,  so  that  the  time  of  absence  shall  appear  of  record,  and  during 
such  absence  the  acts  of  the  acting  goyemor  would  be  of  unquestionable 
yalidity.  Any  thing  less  than  thb  might  create  confusion  and  uncertainty. 
We  do  not  think  it  was  oyer  contemplated  that  the  moyements  of  the 
goyemor  should  be  watched,  with  the  yiew  that  the  lieutenant-goyeraor 
or  speaker  of  the  House  of  Bepresentatiyes  should  slip  into  hb  seat  the 
moment  he  stepped  across  the  borders  of  the  State. 

And  it  is,  therefore^  ordered  that  the  judgment  of  the  lower  oourt  be 
afflrmed  with  costs. 

JTs^sfli  ftw  ri/Wiitf_ 
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City  of  Shreyaport  y.  Levy. 


CiTT  OF  Shbbtspobt  ▼•  LsTTy  appellani. 

(26  La.  Ann.  071.) 

Cofii(ii(itftiofia/  law  —  rdigUms  dtBariminaUmK 

A  nranks^Ml  ofdinanoe  forbade  the  sale  of  goods  on  Sunday  bat  excepted  from  tti  oper> 
atkm  thoee  keeping  their  bofllnees  places  dosed  on  Saturday.  Eeldf  nnooostitatlional, 
as  glriiig  to  Jews  a  priTilege  denied  to  otheiB. 

APPEAL  by  defendant  from  a  judgment  imposing  a  penalty  for  the 
violation  of  a  city  ordinance.    Tlie  facts  appear  in  the  opinion. 

NuU  4r  Leanardy  for  appellant. 

No  counsel  named  for  respondent. 

MoBaAN,  J.  The  defendant  appeals  from  a  judgment  condemning 
him  to  pay  a  fine  of  $10  for  having  violated  an  ordinance  passed  by  the 
authorities  of  the  city  of  Shreveport.  The  ordinance  violated  provides 
that  aU  business  houses  in  the  city  of  Shreveport  shall  be  closed  on  Sun- 
days from  and  after  nine  o'clock  a.  m.,  and  that  it  shall  not  be  lawful 
for  any  persons  doing  business  in  that  city  to  sell  any  thing  in  the  usual 
course  of  their  business  during  the  time  and  hours  above  mentioned,  pro- 
vided "  that  this  ordinance  shall  not  apply  to  drug  stores,  hotels,  barber 
shops,  restaurants  and  livery  stables."  If  the  ordinance  stopped  here 
perhaps  it  might  do  very  well.  But  it  goes  on  and  provides  further  that 
it  shall  not  apply  to  any  person  or  persons  doing  business  in  the  city 
who  dose  up  their  places  of  business  on  Saturdays,  and  keep  them 
dosed  during  the  whole  day.  It  is  admitted  in  the  record  that  a  large 
proportion  of  persons  engaged  in  mercantile  pursuits  in  the  city  of 
Shreveport  are  Jews,  many  of  whom  observe  the  Jewish  Sabbath. 

Before  the  Constitution  Jews  and  Grentiles  are  equal ;  by  the  law  they 
must  be  treated  alike,  and  the  ordinance  of  a  dty  council  which  gives  to 
one  sect  a  privilege  which  it  denies  to  another,  violates  both  the  Con- 
stitution and  the  law  and  is  therefore  null  and  void. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  Recorder's  Court  be  avoided,  annulled  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  defendants,  with  costs  in  both  courts. 

Ordermi  according. 
Vols.  XXI.— 70 
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BAHMnra  ▼.  Blbaklbt  et  aL^  ftppeUaste. 

(S7lAA]in.iS7.) 

Hm  oliUgilioDi  eonCnctod  bj  iMtofB  and  oaminlarion  mevoluuitt  wlm  Mting  m 
we  fldaoiaiy  wttfain  the  meantng  ol  leottoii  8S  of  the  U.  8.  Benkropt  Law  of  IBOT, 
and  a  disohaxge  in  bonkniptoy  does  not  xeUere  from  them.* 

APPEAL  from  a  judgment  in  fayor  of  plaintiff  in  an  action  to  re- 
oover  proceeds  of  sale  of  personal  property  made  by  defendants  as 
Isetors.     The  facts  appear  in  the  opinion. 

Laoejf  Sf  Atdtft  and  Samuel  P.  Sane,  for  appellants. 

Me  Ohm,  Khinpeier  ^  IRxon^  for  respondent. 

Taliapsrbo,  J.  Salt  is  bronght  against  the  defendants  for  $1188.88, 
alleged  to  be  proceeds  of  a  sale  of  one  hundred  and  sixty  boxes  of  cheese 
and  fifty  kegs  of  butter,  consigned  by  plaintiff  to  the  defendants,  to  be 
sold  by  them  on  plaintiff's  account,  as  his  agents  and  factors,  and  which, 
as  plaintiff  alleges,  was  sold  by  the  defendants  in  their  fiduciary  capacity 
as  his  agents,  who  have  failed  to  account  to  him  for  the  proceeds,  and 
have  illegally  and  fraudulently  converted  the  same  to  their  own  use  and 
benefit.  He  claims  from  the  defendants  the  said  sum  of  $1,138.88, 
with  legal  interest  from  the  18th  July,  1867.  The  defendants  admit 
that  on  the  18th  July,  1867,  they  were  indebted  to  the  plaintiff  in 
the  sum  of  $1,188.88,  but  deny  that  they  owe  them  any  thing  now ;  that 
they  have  been  forever  released  and  discharged  from  all  liability  to 
plaintiff  on  account  of  the  alleged  indebtedness,  by  their  discharge  in 
bankruptcy  by  decree  of  the  United  States  District  Court  for  the  district 
of  Louisiana,  rendered  on  the  18th  January,  1869,  and  they  specially 
plead  their  discharge  in  bar  of  plaintiff's  claim.  Judgment  was  rendered 
in  favor  of  the  plaintiff,  and  the  defendants  have  appealed. 

In  this  case  the  following  inquiry  arises :  Does  a  consignee  in  selling 
goods  consigned  to  him  for  sale  on  commission,  act  in  a  fiduciary  ca> 
pacity,  according  to  the  meaning  and  intendment  of  the  thirty-third  seo- 
tion  of  the  bankrupt  law  of  the  United  States,  enacted  in  April,  1867, 
and  is  the  obligation  he  is  under  to  faithfully  account  for  and  pay  over 
to  his  consignor  the  proceeds  of  the  goods  thus  sold,  one  from  which  he 
is  relieved  by  a  discharge  in  bankruptcy  ?  The  thirty-third  section  of  the 

•See  aoaLemofce  v.  A>oa (47 Mo.  386)^ d  Am.  Sep.  826;  Chmte  ▼.  OoMi^  (IN 
VSM.  946),  6  Id.  282. 
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act  of  Congress  approve 'March  2, 1867,  entitled  '^  An  act  to  establish  a 
uniform  system  of  bankruptcy  thronghont  the  United  States,"  provides 
'^  That  no  debt  created  by  the  fraud  or  embezzlement  of  the  bankrupt^ 
or  by  his  defalcation  as  a  public  officer,  or  while  acting  in  any  fiduciary 
character,  shall  be  discharged  under  this  act;  but  the  debt  may  be 
proved,  and  the  dividend  thereon  shall  be  a  payment  on  account  of  said 
debt ;  and  no  discharge  granted  under  this  act  shall  release,  discharge  or 
affect  any  person  liable  for  the  same  debt,  for  or  with  the  bankrupt, 
either  as  partner,  joint-contractor,  indorser,  surety  or  otherwise."  The 
terms  and  phraseology  used  in  the  bankrupt  act  of  1841  in  treating 
of  the  same  subject-matter  are  to  some  extent  unlike  those  just  quoted 
from  the  act  of  1867,  and  no  small  difference  of  opinion  exists  as  ti> 
whether  the  words  and  expressions  employed  in  the  thirty-third  section 
of  the  act  of  1867,  are  to  be  construed  as  having  the  same  meaning  and 
import  that  are  conveyed  by  those  used  in  the  first  section  of  the  act  of 
1841.  The  first  section  of  that  act  provides  that  ''all  persons  whatso- 
ever, residing  in  any  State,  territory  or  district  of  the  United  States, 
owing  debts  which  shall  not  have  been  created  in  consequence  of  a  de- 
falcation as  a  public  officer,  or  as  executor,  administrator,  guardian  or 
trustee,  or  while  acting  in  any  other  fiduciary  capacity,  shall,  on  com- 
pliance with  the  requisites  of  the  bankrupt  law,  be  entitled  to  a  dia- 
charge  under  it. 

The  Supreme  Court  of  the  United  States,  in  its  interpretation  of  the  ad 
of  1841,  in  the  case  of  Chapman  v.  Fonythe,  2  How.  202,  dedded  that 
a  factor  is  not  within  the  act,  because  ''  the  cases  enumerated, '  the  de- 
falcation of  a  public  officer,'  '  executor,'  '  administrator,'  '  guardian,  or 
trustee,*  are  not  cases  of  implied,  bnt  special  trusts,  and  the  '  other  fiduciary 
capacity '  mentioned  must  mean  the  same  class  of  trusts.  The  act  speaks 
of  technical  trusts,  and  not  those  which  the  law  implies  from  the  contract.'! 
On  the  part  of  the  defendant  it  is  argued  that  the  case  of  Chapman  v. 
Fortyihe  b  conclusive  of  the  questions  raised  in  thb  litigation,  thedefend« 
ant  holding  that  the  provisions  of  the  thirty-third  section  of  the  act  of 
1867  are  substantially  the  same  as  those  of  the  first  section  of  the  act  of 
1841  in  regard  to  fiduciary  trusts.  In  support  of  this  position  he  refers 
OS  to  the  cases  of  Cronan  v.  Catting^  decided  by  the  Supreme  Court  ol 
Massadiusetts  In  1870,  a  case  arising  under  the  bankrupt  act  of  1867,  in 
which  that  court  said  :  "  Our  condusion  is,  that  this  provision  of  the 
bankrupt  act  of  1867  (relating  to  fiduciary  trusts)  was  framed  in  view 
of,  and  with  the  intent  to  adopt  the  construction  which  the  Supreme 
Court  of  the  United  States  had  put  upon  the  similar  clause  in  the  bank- 
-upt  act  of  1841.     We  adhere  to  that  construction  as  applicable  to  the 
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act  of  1867,  until  the  same  court  shall  declare  otherwise/'  The  facts  of 
'this  case  were  that  Cronan,  the  plaintilE,  delivered  accepted  bills  of  exchange 
to  the  defendant,  as  administratrix  of  her  husband's  estates  with  direo- 
itions  to  collect  them  and  apply  so  much  of  the  proceeds  as  might  be 
^necessary  to  the  payment  of  debts  owing  from  him  to  the  estate,  and  to 
pay  over  to  him  the  remainder.  The  court  held  that  the  phrase  '^  fido> 
-ciary  character  "  did  not  indnde  the  obligation  of  the  administratrix  to 
dispose  of  the  bills  of  exchange  and  apply  the  proceeds  according  to  the 
'directions  of  the  plaintiff.  In  the  case  under  consideration  we  are  re- 
ferred by  the  defendant's  counsel  to  the  case  of  Graver  ^  Baker  v.  OUn- 
Urn,  8  Nat.  Bank.  Reg.  312,  decided  in  the  United  States  Circuit  Court 
{or  the  Western  District  of  Wisconsin,  in  1873,  in  which  it  was  held : 
*<  That  money  collected  by  an  agent  under  an  agreement  to  account  and 
|>ay  over  the  proceeds  monthly  to  his  principal  is  not  a  debt  created  in 
:|i  fiduciary  capacity  within  the  meaning  of  the  bankrupt  act ;  that  a 
bankrupt  is  not  liable  to  arrest  on  such  a  debt,  and  that  it  will  be  dis- 
•charged  in  bankruptcy." 

In  behalf  of  the  plaintiff,  on  the  other  hand,  it  is  contended  that  the 
benefits  arising  frdm  bankrupt  laws  are  intended  for  the  honest  but  un« 
iortunate  debtor,  but  they  cannot  avail  him  who,  having  the  goods  of  an- 
other confided  to  him,  converts  them  into  cash,  and,  instead  of  consider- 
ing money  so  obtained  as  a  sacred  deposit,  mingles  it  with  his  own  funds 
and  with  it  redeems  his  own  obligations.  A  distinction  b  drawn  between 
4UI  ordinary  debt  and  a  debt  of  the  character  on  which  the  plaintiff  sues 
in  this  case.  In  one  case  it  is  held  that  the  reliance  is  upon  the  solvency 
of  the  debtor,  and  upon  the  sufficiency  of  his  assets  to  meet  his  debts ;  in 
the  other  it  is  upon  his  probity  and  moral  responsibility.  In  the  one 
•case  the  creditor  takes  the  risk  of  substituting  the  credit  of  the  debtor 
for  the  goods  which  are  sold  to  him,  and  vests  in  him  the  absolute  title 
to  the  goods ;  in  the  other  the  depositor  parts  with  none  of  hu  rights  in 
the  goods  deposited,  but  simply  intrusts  them  to  the  depository  for  a 
specific  disposition  to  be  made  of  them.  In  favor  of  the  construction 
snaintained  in  behalf  of  the  plaintiff,  we  are  referred  to  several  dedsions 
hj  tribunals  of  last  resort  in  some  of  our  sister  States. 

In  the  case  of  WkUaher  v*  Ckapmany  8  Lans.  155,  plaintiff  toed  to 
recover  from  defendants,  who  were  partners  and  factors,  or  commission 
merchants,  doing  business  in  the  city  of  New  York,  the  proceeds,  less 
•eommbsions  of  one*  hundred  and  fifty-two  boxes  of  cheese,  which  the 
plaintiff  claimed  to  have  delivered  to  the  defendants  to  be  sold  for  cash, 
with  iounediate  return  of  proceeds  to  him.  The  defendants  denied  that 
the  cheese  had  been  delivered  to  them  to  be  sold  for  cash,  and  claimed 
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to  have  received  the  cheese  for  sale  vnth  a  gnantntee  to  the  plaintiff  ot 
payment  for  the  sales  made  by  them  according  to  the  custom  of  their 
trade,  and  thej  severaUj  set  np  a  dischai^  in  bankrupt<7'.  It  was 
proved  in  this  case  that  the  commodity  was  received  by  the  defendant* 
to  be  sold  by  them  on  commission ;  that  it  was  sold  by  them ;  that  there- 
was  a  balance  dne  the  plaintiff  of  the  net  proceeds,  which  had  not  been 
paid  over,  bnt  had  been  converted  to  their  own  use.  It  was  held  by  the- 
court  that  the  defendants,  in  the  receipt  and  sale  of  the  cheese,  acted  in 
a  fiduciary  character  on  behalf  of  the  plaintiff,  and  that  the  discharge  in- 
bankruptcy  of  the  defendants,  and  eadi  of  them,  did  not  discharge  them 
or  either  of  them  from  the  debt 

In  the  cases  of  Duguidr.  Edwardi^  50  Barb.  290,  the  plaintiff  sent  » 
quantity  of  floor  to  the  defendants,  who  were  commission  merchants  at 
Albany,  to  be  sold  by  them  in  the  course  of  their  business.  They  sold  a. 
portion  of  the  flour  at  Albany,  shipped  a  part  of  it  to  New  York,  which 
was  sold  there,  and  returned  the  residue  on  hand  to  the  phdntifb,  wheiv 
the  defendants  failed  in  business.  For  the  non-payment  of  a  balance  of 
$211  remaining  in  their  hands  from  the  proceeds  of  the  sale  aotually^ 
made  by  them,  and  for  the  value  of  one  hundred  and  fifty  barrels  of 
flour  sent  to  New  York  and  sold  there,  the  proceeds  of  which  were  never 
returned  to  the  plaintiffs,  an  order  of  arrest  was  taken  against  the  de* 
fondants.  In  their  defense  they  set  up  certain  usages  and  drcumstancea 
from  which  they  claimed  that  their  relations  to  the  plaintiffs  were  not 
those  of  ordinary  factors,  but  ^were  substantially  those  of  debtor  and 
creditor ;  that  when  they  received  the  flour  they  were  carrying  on  a  gen* 
eral  commission  business  at  Albany.  When  property  was  consigned  to 
them  for  sale  they  paid  the  freight  and  other  charges  against  it,  and 
when  they  sold  it  they  did  so  in  their  own  names,  either  separately  or 
with  other  property  of  the  same  description  belonging  to  other  partieS|. 
as  might  prove  convenient  and  suitable  for  their  customers,  receiving 
payment  for  it  in  gross,  and  crediting  the  plaintiffs  their  proportion  of 
the  purchase-price ;  that  they  deposited  the  proceeds  of  their  sales  m 
general  accounts  without  distinguishing  the  portions  owing  from  the 
sales  of  the  property  of  every  particular  individual,  and  in  making  pay- 
ments to  their  principals  or  consignors,  they  did  so  by  accepting  and  pay- 
ing the  drafts  dravm  by  them  for  the  balances  appearing  by  way  of 
eredits  upon  their  books,  or  by  remittances  made  directly  to  them.  From 
this  mode  of  transacting  their  business,  and  which  the  defendantt 
showed  was  followed  by  others  engaged  in  the  same  business  at  Albany 
and  other  conunercial  cities,  the  defendants  insisted  that  the  moneys 
they  received  from  the  sale  of  the  plaintiff's  flour  became  their  property 
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Instead  of  the  property  of  the  plaintifEs,  and  thej  became  indebted  simply 
to  the  plaintiffs  for  the  balanoe  remaining  in  their  hands  after  their  ad- 
vances and  commissions  were  deducted.  The  court  after  ^i^wnmiing  at 
eonsiderable  length  the  relations  existing  between  the  principal  and  the 
factor  decided  that  '*  where  a  particolar  mode  is  adopted  and  parsaed 
for  the  transaction  of  (he  business  of  another,  with  his  knowledge  and 
assent,  he  will  be  condaded  by  it,  and  subject  to  all  the  consequences 
resulting  from  it.  But  where  that  differs  from  the  settled  duties  and  ob- 
ligations established  by  law,  such  knowledge  and  assent  must  be  shown 
before  the  party  intrusting  his  business  to  another  can  be  affected  by  the 
change ;  that  commission  merchants  to  whom  property  is  consigned  by 
the  owner  are  the  factors  of  the  owner.  They  do  not  acquire  any  title 
or  interest  in  the  property  itself  beyond  a  mere  lien  for  their  advances 
in  paying  the  expenses  of  its  transportation  to  them.  If  they  have  ac- 
tually made  further  advances  upon  the  faith  of  consignments  made  to 
them,  that  will  give  them  no  title  to  the  property,  but  will  merely  in* 
orease  the  extent  of  their  lien.  When  they  sell  the  property,  even 
though  they  do  so  in  their  own  names,  and  may  consequently  be  re- 
garded by  the  purchaser  as  the  owner  of  it  as  between  themselves  and 
the  consignors,  they  will  be  deemed  as  selling  as  the  agents  of  the  latter, 
and  as  selling  their  property.  There  is  noUiing  in  such  a  transaction 
which  will  vest  the  factors  with  the  title  to  the  proceeds  derived  from 
such  sales.  On  the  contrary,  they  will  receive  such  proceeds  as  the  sul^ 
stitute  or  representative  of  the  property^  sold,  subject  to  the  same  lien, 
under  the  trust,  implied  of  course,  that  the  excess  beyond  what  shall  be 
required  to  discharge  such  lien  will  be  held  for  and  paid  over  to  the  con- 
signors. If  the  factors  mingle  such  proceeds  of  sales  with  their  own 
funds,  by  depositing  them  in  the  bank  to  their  credit  in  a  general  ac- 
count, use  the  money  in  their  business  generally,  and  fail  to  pay  over  the 
same  on  demand,  they  thereby  subject  themselves  to  the  legal  liabilities 
arising  from  the  misapplication  of  another's  property,  and  to  arrest  under 
the  provisions  of  the  Code,  as  having  received  the  money  in  a  fiduciary 
capacity.  The  understanding  of  the  legislature  seems  to  have  been  that 
factors,  agents,  and  brokers,  when  acUng  in  their  capacities  as  such,  are 
acting  in  fiduciary  capacities,  and  they  have  accordingly  provided  for 
their  arrest,  as  well  as  for  the  arrest  of  all  other  persons  who  may  re- 
ceive and  misapply  moneys  received  by  them  in  the  course  of  their  fidu- 
ciary relations.  Customs  and  usages  which  would  have  the  effect  of  re- 
lieving a  party  from  the  duties  and  obligations  the  law  would  otherwise 
impose  upon  him,  are  not  allowed  to  prevail  unless  the  actual  assent  of 
thd  other  party  is  secured  for  their  observance,  or  they  are  of  ao  nolo- 
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rioQs  a  character  as  reasonably  to  lead  to  the  conclusion  that  he  must 
have  known  of  their  existence  and  intended  to  assent  to  them.  And 
eyen  then  they  most  not  be  unreasonable  nor  positively  unlawful.  That 
the  usage  or  custom  itself  will  not  be  sufficient  to  deprive  a  party  of  the 
rights  otherwise  secured  to  him  by  law,  is  so  well  established  by  the  de- 
cisions as  to  need  only  a  reference  to  them  to  confirm  that  conclusion. 
14  Johns.  816 ;  1  Sold.  95, 101,  102 ;  16  N.  Y.  892,  401, 402  ;  84  id.  418. 
That  a  conmiission  merchant  or  a  factor  stands  in  a  fiduciary  re- 
lation  to  his  principals,  within  the  meaning  of  the  bankrupt  act  of 
1867,  was  decided  by  the  Supreme  Court  of  Missouri,  in  the  case  of 
Lemeke  v.  Booths  47  Mo.  887.  In  that  case  the  court  said :  '^  The  ques- 
tion is  here  presented  whether  a  factor  or  commission  merchant  stands 
in  a  fiduciary  relation  to  his  principals  in  respect  of  the  proceeds  of 
sales  of  conunission  goods  within  the  meaning  of  section  88  of  the 
bankrupt  act  of  1867.  The  section  provides  that  no  debt  created  by 
fraud  or  embexslement  of  the  bankrupt  or  his  defalcation  as  a  public 
officer,  or  while  acting  in  any  fiduciary  character  shall  be  discharged 
under  this  act"  The  corresponding  provision  in  the  bankrupt  act  of 
1841  excluded  from  its  benefits  all  persons  owing  debt,  created  in 
consequence  of  a  defalcation  as  a  public  officer,  or  as  executor,  admin- 
istrator, guardian  or  trustee,  or  while  acting  in  any  other  fiduciary 
capacity."  The  **  fiduciary  capacity  "  here  mentioned  was  held  by  the 
Supreme  Court  of  the  United  States  to  refer  to  technical  trusts  of  the 
character  of  those  previously  mentioned,  and  not  to  trusts  raised  by  im» 
plication  of  law.  It  was,  therefore,  held  that  an  indebted  factor  or  com- 
mission merchant  was  not  a  fiduciary  debtor  within  the  meaning  of  the 
act  of  1841.  (J^c^man  v.  Forsyth,  2  How.  202.  But  the  above-recited 
provisions  of  the  two  acts  (of  1841  and  1867)  are  quite  dissimilar* 
Blatohfobd,  J.,  in  Matter  of  Seymour  on  haheas  corpus,  6  Int.  Rev.  60, 
distinguishes  the  two  provisions,  and  comments  upon  Chapman  v.  Forsyth 
as  follows :  "^  The  Supreme  Court  held  that  a  discharge  under  the  act  of 
1841  did  not  I'elease  the  bankrupt  from  any  such  debts  (as  were  men- 
tioned in  the  clause  of  the  act  of  1841  above  quoted),  and  that  no  debt 
fell  within  the  description  of  a  debt  created  by  a  defalcation  while  acting 
in  any  other  fiduciary  capacity,  unless  it  was  a  debt  created  by  a  defal- 
cation while  acting  in  a  capacity  of  the  same  class  and  character  as 
the  capacity  of  executor,  administrator,  guardian  and  trustee.  The 
court  held  that  the  language  of  the  act  of  1841  was  not  broad  enough  to 
include  every  fidudary  capacity,  but  was  limited  to  fiduciary  capacity  of 
a  specified  standard  and  character.  That  was  dearlv  so  under  that  act 
But  in  the  act  of  1867  the  language  seems  to  have  been  intentionally 
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made  ao  broad  as  to  extend  to  a  debt  created  by  a  defalcation  of  the  bank- 
rupt wbile  acting  in  any  fiduciary  capacity/'  ^*  Therefore,  under  the  act  of 
1867/'  says  the  judge, ''  no  debt  created  by  the  de&Jcation  of  a  bankrupt 
while  acting  in  any  fiduciary  capacity,  will  be  disdiarged."  These  views 
are  approved  by  Nelson,  J.,  in  his  deciuon  A  re  Eimbalj  6  Blatchl 
292.  A  commission  merchant  acts  in  a  fiduciary  capacity,  and  the  trust 
attaches  to  the  goods  consigned  to  him  for  sale  on  commission,  and  to 
their  proceeds  when  the  goods  are  sold.  Ohapman  v.  Farsjfiky  mpra; 
DugtUd  7.  Edward$j  50  Barb.  288.  Concurring  in  the  views  of  Judge 
Blatobfobd  as  above  quoted,  the  judgment  will  be  afllrmed." 

The  case  in  6  Blatchf.  292,  In  re  Kimbaly  was  decided  in  the  Cironit 
Court  of  the  United  States  for  the  second  circuit  by  Judge  NsLSOXya^ 
Bociate  justice  of  the  Supreme  Court  of  the  United  States.  The  defend- 
ant had  received  a  quantity  of  buckwheat  flour  to  sell  on  commission 
and  remit  the  proceeds  less  the  commission*  The  fiour  was  sold  and  the 
defendant  received  $758.79  over  and  above  the  commission,  but  no  part 
of  the  proceeds  was  paid  over.  Soon  after,  the  defendant  ^plied  for 
the  benefit  of  the  bankrupt  act,  having"  applied  the  money  to  his  own 
use.  Mr.  Justice  Nelsom  said:  **  Looking  at  it  (the  case)  as  thus  pre- 
sented, it  seems  to  me  there  is  great  difficulty  in  saying  that  the  floor 
was  not  received  and  held  by  the  bankrupt  in  a  strictiy  fiduciary  chanuy 
ter.  The  article  was  placed  in  his  possession  shnply  to  sell  it  and  to 
remit  the  proceeds  over  and  above  his  commission*  The  money  was  not 
the  bankrupt's  when  it  was  received  on  the  sale,  but  was  the  money  of 
the  owner  of  the  flour.  It  was  a  gross  breach  of  trust  to  apply  it  to  his 
own  use.  I  have  looked  at  the  case  of  OS^pmim  v.  Fartj^  2  How*  202, 
but  do  not  regard  it  as  controlling  the  one  in  hand.  The  provision  in 
the  present  act  is  much  broader  than  in  the  act  of  1841." 

The  factor  or  commission  merchant  receiving  from  the  owner  property 
consigned  to  him  to  be  sold,  and  the  proceeds  to  be  returned  to  the 
owner,  or  kept  for  his  disposal*  we  can  regard  in  no  other  light  than 
that  of  acting  in  a  fiduciary  capacity.  The  doctrine  contended  for  as 
arising  from  custom  and  usage,  that  the  property  consigned,  or  its  pro- 
ceeds, become  the  property  of  the  &ctor,  for  which  he  simply  becomes 
the  debtor  of  the  owner,  has  no  foundation  in  equity  or  reason.  The 
party  consigning  his  property  to  the  care  of  another,  and  placing  it  at 
his  disposal  for  the  benefit  of  the  owner,  b  not  presumed  to  recognise 
any  such  doctrine.  The  natural  and  obvious  presumption  is  thai*  the 
consignor  confides  in  tiie  probity  and  the  sense  of  justice  and  honor  of 
his  factor,  that  he  will  dispose  of  the  property  sent  to  him  for  sale  to 
the  best  interests  of  the  owner,  and  that  he  will  securely  keep  and  retum 
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to  him,  when  required,  the  money  for  which  the  property  was  sold,  after 
deducting  the  expenaes  and  a  &ir  compensation  for  his  services  in  dis« 
posing  of  it  Every  prudent  dealer  seeks  to  have  the  greatest  amount 
of  security  practicable  in  his  business  affai^i.  Such  a  person  would 
surely  feel  more  secure  when  relying  upon  the  simple  obligation  of  the 
agent  to  securely  keep  and  return  to  him  the  money  in  his  hands  the 
proceeds  of  sale  of  his  property,  than  to  know  that  such  proceeds  were 
intermixed  with  the  moneys  of  the  agent,  and  to  be  used  by  him  as  his 
own,  leaving  the  principal  to  rely  solely  on  the  credit  and  responsibility  of 
the  factor,  thus  taking  all  the  risks  and  casualties  of  trade  which  might 
overwhelm  his  faistor  in  bankruptcy  and  financial  ruin,  and  throw  upon 
himself  the  loss  of  the  property  intrusted  to  his  factor.  To  exonerate 
the  factor  from  liability  on  the  ground  of  his  passing  over  to  his  general 
account  the  proceeds  of  the  property  of  the  consignor,  and  becoming 
the  diabtor  of  the  latter  for  such  proceeds,  it  b  well  established,  as  we 
have  seen,  that  it  must  be  shown  that  the  owner  or  consignor  knew  of 
such  custom  and  usage,  and  assented  to  it  The  custom  insisted  upon 
by  the  defendants  as  prevailing  in  this  respect  in  New  Orleans  Is  not 
proved  to  have  been  known  by  the  defendant,  and  that  he  assented  to  it 

We  conclude  that  ^tors  and  conmiission  merchants  when  exercising 
their  functions  of  receiving,  selling,  taking  their  commissions,  and  ac- 
counting to  their  principals,  are  acting  in  a  fiduciary  capacity  within  the 
meaning  and  intendment  of  Uie  thirty-third  section  of  the  bankrupt  law 
of  1867,  and  are  not  relieved  from  obligations  contracted  in  that  capad^ 
by  a  dischai^  in  bankruptcy.  In  this  conclusion  we  think  we  are  abon* 
dantly  sustained  by  the  decisions  and  authorities  we  have  adverted  to. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court  be 
elBrmed,  with  ooets. 

Rehearing  rejkied. 


BfATB  OF  LomeiAVA  T.  Tatlok,  appdhBt 

(97  Ul  Ami.  80&) 


Askiiw  a  piBKm  ooBTlefead  ol  a  erime  not  cairftsl,  befors  ssnAsBos^  If  he  has  saj  tt^ 
ssj  why  sentiee  should  not  be  iffODoimoed  agataisl  him.  Is  not  naosswury  Choush 
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APPEA  L  by  defendant  after  oooTiction  and  judgment  npon  a  cbaiga 
of  horse  stealing.    The  &ots  appear  in  the  opmioo. 

IKehoU  ^  Pttgh,  for  appellant. 

Mi  Marki^  District- Attorney,  for  the  State. 

LuDBLiNG,  C.  J.  The  defendant  and  appellant  in  the  abore  suit  has 
been  tried  and  convicted  of  horse  stealingy  and  from  a  judgment  sentencing 
him  to  two  years'  imprisonment  in  the  penitentiary^  he  has  taken  his  Bp- 
peaL 

Defendant  assigns  for  error :  First,  that  the  record  does  not  show  that 
the  defendant  was  present  in  court  daring  the  varioos  stages  of  the  triaL 
Second,  that  the  record  does  not  show  that  the  aooosed  was  asked,  before 
sentence,  if  he  had  any  thing  to  say  why  sentence  should  not  be  pro- 
nounced against  him. 

1.  We  think  the  record  does  show  that  the  accused  was  present 
during  the  trial.  He  was  arraigned  and  pleaded  not  guilty*  During  the 
course  of  the  trial,  seyeral  bills  of  exceptions  were  taken  to  the  rulings 
of  the  judge,  and  after  conviction  he  filed  a  motion  for  a  new  trial. 

2.  Tlie  transcript,  which  is  very  badly  made  up,  does  not  show  that 
the  accused  was  asked  if  he  had  any  thing  to  say  why  judgment  should 
not  be  pronounced  against  him.  But  we  do  not  consider  this  ceremony 
necessary,  though  usual,  and  perhaps  prudent  in  cases  not  capitaL  4 
Bl.  Com.  875;  2  Hale's  P.  C.401,  407,  408;  1  Chit.  Cr.  Law,  720; 
Wett  V.  Siate,  2  Ala.  212 ;  Archibold's  C.  P.  676. 

8.  The  regular  venire  drawn  for  the  term  was  set  aside  on  objeodons 
urged  by  defendant,  that  it  had  been  drawn  under  the  act  of  1878,  in- 
stead of  that  of  1868,  and  the  special  venire  shows  that  it  was  drawn 
under  an  order  of  the  judge  commanding  the  same.  The  refusal  of  the 
judge  to  permit  the  accused  to  contradict  the  official  acts  of  the  derk  by 
his  parol  evidence,  was  proper. 

It  is,  dierefore^  ordered  that  the  judgment  of  the  lower  court  be 
afllrmed,  with  costs  of  appeaL 
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Crrr  of  New  Oblbans,  appellanti  ▼•  Stafvobd. 

(27Lft.  Aiiil417.) 

CimMiiiutumal  law  —  act  forbidding  private  marketM. 

« 

All  ad  of  the  leglfllatnie  provided  that  there  ihonld  not  be  any  private  merket  kepi 
within  twelve  sqnares  of  a  public  market  in  the  dty  of  New  Orleans.  Beld,  not  on- 
eonetttntJonal  either  as  taking  away  the  property  of  those  keeping  private  nuurketi  at 
the  time  of  the  paange  of  the  act  within  the  prescribed  limits  or  as  taking  away  tiie 
vested  rights  of  those  holding  licenses  to  keep  snch  markets. 

A  PPEAL  by  plaintiff  from  a  judgment  in  favor  of  defendant  in  an 
'^  action  brought  to  restrain  defendant  from  maintaining  a  private 
market.    The  facts  appear  in  the  opinion. 

Laeey  Sf  Buder^  for  appellants. 

E*  FUleulf  for  respondent. 

Taliafbbro,  J.  It  is  charged  against  the  defendant  that  in  open 
violation  of  existing  laws  and  regulations  appertaining  to  the  markets  of 
the  dty  for  vending  provisions  of  various  kinds  for  the  sustenance  of  the 
inhabitants,  he  is  keeping  a  private  market,  at  which  he  is  selling  meats 
and  other  articles  of  provisions  contrary  to  the  said  laws  and  municipal 
regulations,  and  thereby  endangering  the  peace  and  good  order  of  the 
city,  putting  in  jeopardy  the  deanliness  and  salubrity  and  the  health 
and  quietude  of  the  inhabitants  thereof,  and  furthermore  subjecting 
the  said  dty  to  a  pecuniary  loss  and  injury  in  an  amount  greatly  in 
excess  of  $1,000.  The  plaintiff  prayed  that  an  injunction  be  granted 
restraining  the  defendant  from  keeping  open  and  conducting  a  private 
market,  as,  alleged  by  the  petitioner,  the  defendant  is  doing  in  violation 
of  law. 

A  rule  was  served  upon  the  defendant  to  show  cause  why  the  injunc- 
tion prayed  for  should  not  be  granted,  and  the  defendant  answered :  that 
the  act  of  1874  of  the  legislature  providing  that  no  private  market  should 
be  permitted  at  any  place  in  the  city  within  the  distance  of  twelve 
squares  of  a  public  market,  is  unconstitutional  and  void,  because  it  was 
procured  by  bribery  and  corruption ;  because  its  title  does  not  disclose  or 
indicate  its  purposes ;  that  it  violates  the  Constitution  of  the  United  States ; 
because  it  creates  an  involuntary  servitude ;  that  it  abridges  the  privi- 
leges and  immunities  of  the  citizens ;  that  it  deprives  them  of  their  prop- 
erty without  due  process  of  law.  The  defendant  contends  that  having 
taken  his  license  under  the  act  184  of  1866  he  is  entitled  to  keep  a 
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private  market  at  the  comer  of  St  Peter  and  Decatnr  streets  during  the 
space  of  one  year  beginning  January  1,  1874,  and  ending  Slst  of  De> 
oember,  1874 ;  that  this  right  having  once  vested  it  cannot  be  taken  away. 
He  further  contends  that  the  city  is  without  interest,  having  sold  the 
revenues  of  the  markets  for  the  year  1874.  The  application  of  the  plain- 
tiff for  an  injunction  was  dismissed  at  his  cost,  and  the  plaintiff  haa 
appealed. 

The  act  of  the  legislature  authorizing  private  markets  for  the  sale  of 
meats,  fish,  poultry,  etc.,  was  passed  in  1866 ;  that  act  directs  that  keep- 
ers of  private  markets  shall  pay  the  same  license  that  is  required  from  re- 
tailers of  provisions.  The  words  of  the  statute  are :  ^  From  and  after  the 
1st  of  January,  1867,  it  shall  be  lawful  for  all  persons,  after  they  have  ob- 
tained the  license  required  for  retailers  of  provisions,  to  open,  and  keep 
open  at  all  proper  hours  of  the  day,  private  markets,  stores,  or  stands  in 
any  part  of  the  city  of  New  Orleans  for  the  sale  of  meats,  game,  poultry, 
vegetables,  fruit  and  fresh  fish,  subject  to  the  general  sanitary  ordi* 
nances  of  the  city  council."  By  the  act  of  1870,  enlarging  the  limits  of 
the  city  of  New  Orleans,  and  to  provide  for  the  government  and  admin- 
btration  of  the  affairs  of  the  dty,  power  is  granted  to  the  city  to  establish 
market  places  and  throu^  its  department  of  commerce  to  have  general 
superintendence  of  all  matters  relating  to  markets.  The  city  council  is 
vested  with  full  power  and  authority  to  make  and  pass  such  by  laws  and 
ordinances  as  are  necessary  and  proper  ^  to  regulate  and  preserve  the 
peace  and  good  order  of  the  city  and  maintain  its  cleanliness  and  salubrity 
not  inconsistent  with  any  law  relating  thereto.'*  On  the  2d  of  Decem- 
ber, 1878,  the  city  council  passed  an  ordinance  making  the  license  for 
private  markets  $300.  On  the  26th  of  February,  1874,  the  defendant  in 
this  case  took  out  from  the  State  a  wholesale  dealer's  license  on  the  pay* 
ment  of  $100.  This  license  was  taken  out  near  three  months  after  the 
passage  of  the  city  ordinance  requiring  a  license  of  $300,  from  the  keeper 
of  private  markets.  In  the  same  ordinance  the  license  of  wholesale 
dealers  is  fixed  at  $100. 

If  the  defendant  was  bound  to  take  a  license  from  the  dty  for  keep- 
ing  a  private  market  it  is  clear  that  he  has  not  done  It*  But  he  reliea 
upon  the  license  from  the  State  under  the  statute  of  1866.  This  statute, 
as  to  the  amount  of  the  license  fixed  for  private  markets,  is  not  quite 
definite  —  the  license  is  to  be  that  which  is  paid  by  *^  retailers  of  pro- 
visions."  We  do  not  find  from  the  record  nor  from  the  statutes  of  1866 
what  the  amount  of  that  license  was.  We  assume,  however,  that  the  de- 
fendant holds  that  his  license  as  a  wholesale  dealer  covers  it,  whatever  it 
may  be.    Considering  the  act  of  the  legislature  of  1866,  together  with 
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(he  ordinanoe  of  the  dtj  of  2d  Deoemher,  1878,  passed  more  than  two 
montlis  before  the  date  of  the  defendant's  lioense,  we  cannot  bat  consider 
his  daixn  to  a  license  for  the  year  1874  at  best  as  very  qnestionable. 

It  is  not  im|)ortant  that  we  should  pass  directlj  upon  the  question.  A 
prominent  ground  of  defense,  and  one  upon  which  the  judge  aquo  seems 
to  have  laid  much  stress  is,  that  the  citj  is  without  interest  in  the  matter, 
haying  leased  or  farmed  out  the  markets  for  the  year  1874.  We  do  not 
see  that  it  follows  because  the  city  has  leased  the  markets  for  the  year 
1874,  it  loses  all  the  interest  in  the  management  of  them,  in  seeing  that 
the  laws  and  regulations  concerning  them  are  carried  into  effect  The 
«ct  of  1874  makes  it  the  duty  of  the  city  through  its  administrator  to 
take  measures  for  canying  out  the  provisions  of  the  act  regulating  pri- 
vate markets,  and  in  any  issue  that  may  arise  in  acting  under  this  author- 
ity the  dty  would  be  competent  to  stand  in  judgment 

We  pass  now  to  the  consideration  of  the  most  important  question  raised 
in  this  controversy.  Has  the  legislature  the  power  to  make  the  regula- 
tion which  it  has  made  by  this  act  of  26th  February,  1874,  declaring 
that  private  marke.ts  shall  not  be  establbhed,  continued,  or  kept  open 
within  twelve  squares  of  a  public  market  ?  This  question  we  think  must 
be  answered  in  the  affirmative.  And  the  power  arises  from  the  nature 
of  things,  and  is  what  is  termed  a  police  power.  It  springs  from  the 
great  principle,  ^^  saha  popuU  tuprema  est  lex.**  There  is  in  the  defend- 
ant's case  no  room  for  any  well-grounded  complaint  of  the  violation  of 
a  vested  private  right,  for  ike  privilege,  if  he  really  possessed  it,  of  keep- 
ing a  private  market,  was  acquired  subordinately  to  the  right  existing  in 
the  sovereign  to  exercise  the  police  power  to  regulate  the  peace  and  good 
order  of  the  city,  and  to  provide  for  and  maintain  its  cleanliness,  and 
salubrity. 

By  way  of  illustrating  this  necessarily  existing  power  to  regulate  the 
number,  location,  and  management  of  markets,  take  the  city  of  New 
Orleans,  in  a  warm  climate,  located  in  a  low  district  of  country  sur- 
rounded by  marshes  and  swamps,  which,  in  the  hot  season,  under  favor- 
able  conditions,  envelops  its  large  population  in  a  malarious  atmosphere. 
Under  such  circumstances  the  danger  of  epidemics  becomes  imminent 
It  behooves  the  city  authorities  at  such  periods  to  be  on  the  alert  to  ob- 
viate local  causes  of  disease  within  the  limits  of  the  city.  Among  such 
causes  the  decay  of  animal  and  vegetable  matter  is  a  prominent  one. 
The  markets,  therefore,  must  on  that  account  be  strictly  attended  to,  and 
such  measures  adopted  in  regard  to  them  as,  in  the  judgment  of  the  proper 
authorities,  the  public  health  may  require.  Suppose  under  such  a 
condition  of  things  it  should  be  found  necessary  as  a  sanitary 
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to  redace  the  number  of  markets,  to  abolish  some  of  them,  and  thereby 
avoid  their  becoming  oaoses  of  disease.  Suppose  the  lessee  of  a  pnbiio 
market  and  the  keeper  of  a  private  market  should  find  the  markets 
under  their  control  abolished,  closed  or  suspended,  from  considerations 
of  public  security  and  benefit,  before  the  expiration  of  the  time  for  which 
their  licenses  were  to  continue ;  could  they  be  sustained  by  law  in  a  de- 
mand to  be  permitted  to  continue  and  keep  open  the  markets  they  had 
charge  of,  on  the  pretense  that  they  had  a  vested  right  to  keep  them  open  ? 
Surely  not.  Their  private  benefit  and  advantage  would  have  to  yield  to 
the  public  advantage.  It  would  be  *a  perversion  of  the  principles  of  or- 
ganized society  and  of  regulated  liberty  to  permit  an  individual  to  continue 
a  business  or  occupation  endangering  the  public  health  in  order  that  he 
might  derive  profit  from  such  occupation.  We  presume  it  will  not  be 
denied  that  under  circumstances  of  peril  and  emergency  the  law-maker 
would  have  the  right  to  abolish  or  suspend  an  occupation  imperiling  the 
public  safety.  This  power  is  inherent  in  him.  He  may  exercise  it  pros- 
pectively for  prevention  as  well  as  firo  re  nata  for  immediate  effect.  It 
b  within  his  discretion  when  to  exercise  this  power ;  and  persons  under 
license  to  pursue  such  occupations  as  may,  in  the  public  need  and  interest, 
be  affected  by  the  exercise  of  the  police  power,  embark  in  those  occupa- 
tions subject  to  the  disadvantages  which  may  result  from  a  legal  exerdse 
of  that  power. 

The  act  of  the  General  Assembly  of  26th  February,  1874,  entitled ''  Aa 
act  to  regulate  the  private  markets  in  the  city  of  New  Orleans  and  for 
other  purposes,"  does  not  violate  or  infringe  any  vested  right.  It  is  not 
unconstitutional. 

The  defendant  charges  that  the  passage  of  the  act  was  procured  by 

'bribery  and  corruption ;  that  it  was  conceived  in  fraud,  and  its  title  de- 

siji^ned  to  defraud.  This  is  eoram  nanjudiee.   Courts  will  not  be  influenced 

by  mere  all^ations  of  this  kind,  unsupported  by  any  evidence  whatever, 

to  ctisregard  the  maxim  ^  omnia  praetunnoUur  reeU  eue  acta.'* 

(The  remainder  of  the  opinion  is  devoted  to  the  consideration  of  the 
question  whether  the  act  expresses  its  objects  in  its  title  within  art  114 
of  the  State  Constitution). 

Juigmmlfcrpkdniiff, 

Wtlt  and  HoifBLL,  JJ.,  dissented* 
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Burke  r.  Bishop. 


BuBXB,  execatriz,  ▼.  Bishop,  ftppellaiit 

(S7U.Aiiii.4fiS.) 

Oifi  eatua  morti$'~-ef  ekedt  on  bank, 

UB  theday  before  he  died  plalntifre  testetor  delivered  to  defendant,  with  the  Inlentkai 
of  giving  tt  to  her,  a  bank  check  dimirnhy  another  to  testBtof*!  Older  and  indoiaedia 
blank  by  htm.  The  check  was  not  presented  lor  payment  ontU  alter  testator^s  dealh. 
Fe^avalidgilt 

APBEAL  by  defendants  from  a  judgment  in  favor  of  plaintiff  in  an 
action  to  recover  the  proceeds  of  a  check  alleged  to  be  wrongfoUy 
oonverted.    The  opinion  states  the  facts. 

J,  A.  Oamphellf  J.  &  Whitaker  and  K  BemmdtZy  for  appellants. 

LahaU^  Anmi  ^  CUnton,  for  respondent. 


MoBGAN,  J.  Plaintiff,  in  her  representative  capadtj,  seeks  to  recover 
from  the  defendants  $1,434.47,  amount  of  a  check  drawn  by  Britton  A 
Eountz,  to  the  order  of  Hampton  Elliot  and  by  him  indorsed  in  blank 
and  which  she  alleges  the  defendants  embezzled  and  misappropriated. 
There  was  judgment  in  favor  of  the  plaintiff.  As  regards  Mrs.  Bishop, 
the  record  shows  that  she  was  a  married  woman  when  the  suit  was  in* 
stituted  and  she  was  not  authorized  to  stand  in  judgment  by  her  husband 
or  by  the  judge.  As  to  her,  therefore,  the  judgment  was  not  authorized. 
In  respect  to  Mrs.  Risley,  her  co-defendant,  she  claims  tiiat  the  check  was 
a  manual  gift  from  Elliot  to  herself  and  that  she  cannot  be  forced  1p 
return  it. 

The  facts  are  that  Elliott  gave  tiie  check  to  Mrs.  Bisley  on  the 
27th  of  March,  1872.  On  tiiat  day,  in  the  afternoon  before  three 
o'clock,  Mrs.  Bishop  gave  the  check  to  a  visitor  at  the  house  who  had 
transacted  other  business  for  her,  and  requested  him  to  have  it  cashed. 
He  advised  her  to  deposit  it  in  the  bank  where  she  kept  an  account,  and 
he  took  the  check  from  her  and  her  bank  book  to  have  the  deposit  made. 
He  did  not  make  the  deposit  that  afternoon.  The  following  day  was 
Good  Friday,  and  the  bank  was  closed  so  tiiat  he  could  not  deposit  it  on 
that  day.  On  Saturday  he  deposited  it  and  on  Monday  morning  it  was 
paid.  On  Friday  Hampton  Elliott  died.  He,  was  therefore,  dead  when 
the  check  was  paid. 

The  position  of  Mrs.  Burke  is,  that  the  succession  is  protected  by  the 
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1086th  article  of  the  Code,  which  provides  that  an  act  shall  be  passed 
before  a  notary  public  and  two  witnesses,  of  everj  donation  inter  nivo$ 
of  immovable  proper^  or  incorporeal  things,  sach  as  rents,  credits,  rights 
or  actions  under  the  penalty  of  nullity ; "  and  also  by  the  IfidSth  article 
of  the  same  Ck)de  which  declares  that  ^a  donation  tiller  vivatf  even  of 
movable  effects,  will  not  be  valid  unless  an  act  be  passed  of  the  same  as 
is  before  prescribed."  And  in  support  of  her  pretensions  she  relies  upon 
Sneceman  of  DePamlfy, 22  1a.  Ann.  97;  Marre$r.  OompUm,  12  R.  76; 
Barrtere  v.  CRadding^  17  La.  144.  The  defendant  rests  her  case  upon 
the  15d9th  article  of  the  Code  which  says  that  '<  the  manual  gift,  that  is, 
the  giving  of  corporeal  movable  effects,  accompanied  by  a  real  delivery, 
is  not  subject  to  any  formality. 

If  the  thing  given  to  Mrs.  Bisley  had  been  a  promissory  note  her 
case  would  be  covered  by  the  cases  of  Barrien  v.  Gladding^  Marrti  v. 
CknapUm^  Swseestion  o/DePouUfy  ;  in  all  of  which  cases  it  was  held  that 
the  donation  of  a  promissory,  note  must  be  preceded  by  the  formalities 
required  by  article  1588  (1525)  of  the  Code.  If  it  had  been  a  check 
drawn  by  Hampton  Elliott,  and  he  had  died  before  the  check  was  pre* 
sented,  and  the  check  was  a  donation,  the  check  would  have  been  worth- 
less, because  by  the  demise  of  the  donor  his  mandate  to  hu  agent,  the 
bank,  was  revoked. 

But  the  check  in  question  was  not  of  Hampton  Elliott's  drawing.  It 
was  a  check  drawn  to  his  order.  The  moment  he  indorsed  it  and  handed 
it  over  to  Mrs.  Bisley,  his  property  in  it  ceased.  It  was  not  hb  money, 
which  the  bank  paid  when  it  paid  the  check.  It  was  Britton  A  Kounti's 
money.  The  bank  paid  under  instructions  from  them  and  not  under  any 
mandate  from  Elliott. 

A  check  is  not  an  obligation.  It  is  an  unconditional  order  to  pay. 
It,  in  fact,  represents  money,  and  to  all  practical  intents  is  money.  When, 
therefore,  Elliott  gave  the  check  in  question,  indorsed  by  him,  to  Mrs. 
Bisley,  it  was  money  which  he  gave  her,  and  which  she  reduced  to  her 
possession  when  she  took  it  Under  these  circumstances  the  judgment 
which  condenms  her  to  return  it  is  erroneous. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court,  as  regards  Mrs.  Bishop,  be  annulled,  and  that  as  regards 
Mrs.  Bisley,  it  be  also  avoided,  annulled  and  reversed,  and  that  there  be 
Judgment  in  her  favor,  with  costs  in  both  courts. 

LvDBLiHQ,  C.  J*,  and  Taliafsbbo,  J.,  dissented. 
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drr  OP  New  Oblsans  y.  FnncEBTTy  ftppelk&t. 

(87  Lft.  Ann.  68L) 

Mmteipal  officer ---ttlUMmmg  9ahry  out  ^awmyt  eottecttd, 

Deteidanl  WM  a  mnnldpal  oflloerone  of  whose  doliei  was  to  ooUect  dam  and  di&po^ 
Iham  in  the  dty  treasuxy.  He  was  entttled  by  law  to  a  fixed  nlaiy  which  was  to 
be  paid  in  a  Bpedfied  manner.  J7e/d,  that  he  was  not  entitled  to  relidn  the  amoont  of 
his  nlaiy  from  tiie  dnee  ooQecled. 

APPEAL  bj  defendant  from  judgment  in  &yor  of  plaintiff  in  an  ac- 
tion to  reoover  a  balance  of  collections  made  by  defendant  as  an 
officer  in  the  service  of  plaintiff.    The  opinion  states  the  case, 

Edward  PhiUtpsy  for  appellant. 

B.  F,  Jaruu  and  Samuel  P.  Sane^  for  respondent 

MOBOAN,  J.  Martin  Finnerty  was  appointed  by  the  proper  city  au- 
thorities wharfinger  for  the  second  district  of  the  city  of  New  Orleans. 
He  was  entitled  to  a  salary  fixed  by  law.  He  was  by  ordinance  of  the 
eicy  government  ex  officio  collector  of  levee  dnes,  and  solely  responsible  for 
the  collection  and  payment  of  the  same  to  the  administrator  of  finance. 
He  gave  bond  for  the  faithful  performance  of  his  duties.  The  city  sues 
faim  for  a  balance  of  collections,  made  under  the  authority  of  his  office, 
amounting  to  $2,721.82.  His  sureties  are  made  parties  to  the  suit.  Judg- 
ment for  the  same  amount  is  asked  against  them  in  eolido. 

Finnerty  claims  that  the  city  owes  him  $289.29  on  account  of  his 
services,  expenses  of  his  office,  and  the  payment  of  employees.  And  thb 
is  his  defense.  It  is  admitted  that  he  is  a  creditor  of  the  dty  in  the  sum 
due  by  him. 

The  questions  for  us  to  determine  are  whether  Finnerty,  a  salaried 
officer  of  the  d^,  when  acting  in  the  direct  line  of  the  duties  assigned  to 
his  office,  collects  funds  due  to  the  department  of  the  dty  government  to 
which  he  belongs,  can  pay  himself  the  salary  attached  to  the  office,  other 
employees  of  the  office,  and  the  expenses  diereof,  and  deposit  whatever 
may  remain  in  his  hands  in  the  treasury  ?  When  sued  for  the  amounts 
collected  by  him  in  his  official  capadty  and  in  the  proper  performance  of 
the  duties  of  his  office,  can  he  plead  in  compensation  the  salary  due  to 
lum,  the  money  he  has  paid  to  employees  in  his  office,  the  expenses  of  the 
office;  it  being  admitted  that  the  salary,  the  money  paid  to  the  em- 
ployees and  the  expenses  were  due  when  paid  even  when  they  are  estab 
Uahed  by  judgment  of  a  court  of  competent  jurisdiction  ? 
Vol,  XXL— 72  4 
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We  think  the  question  must  be  answered  in  the  negative.  He  aooeptecl 
the  office  of  wharfinger  with  all  of  the  advantages,  duties,  and  obligations 
thereof.  His  advantage  was  the  salary  attached  thereto.  Hb  duties  were 
to  collect  the  moneys  due  to  the  city  in  the  department  in  which  he  held 
office ;  his  obligation  was  to  d^>oait  the  money  so  collected  in  the  city 
treasury.  His  salary  was  to  be  paid  as  the  salaries  of  other  officers  of 
the  city  were  paid,  to  wit :  out  of  the  common  treasury.  There  is  no 
place  for  the  plea  of  compensation  in  a  case  of  this  kind.  Compensatiou 
takes  place  of  right  between  individuals  when  the  debts  due  by  the  re- 
spective parties  are  equally  due  and  demandable,  and  where  the  character 
of  the  debts  is  the  same.  It  cannot  be  opposed  by  a  fiduciary  acting  in 
the  line  of  his  duty.  There  is  no  such  thing  as  compensating  a  debt 
due  by  an  agent  for  moneys  collected  by  him  in  the  performance  of  hia 
duties  by  a  debt  due  by  the  principal  to  the  agent  No  officer  of  a  gov- 
ernment, State  or  municipal,  is  empowered  to  pay  himself  his  salary  or 
plead  in  compensation  a  demand  made  against  him  for  moneys  collected 
by  him  in  his  official  capacity,  by  an  amount  due  him  on  account  of  his 
salary.  His  duty  is  to  discharge  the  obligations  of  his  office  according  to 
the  terms  of  his  acceptance  thereof  and  to  get  his  pay  as  other  officer* 
get  theirs.    In  other  words,  he  cannot  pay  himself. 

We  are  informed  that  the  administrator  of  commerce  authoriced  Fin- 
nerty to  retain  a  sufficient  sum  out  of  the  moneys  collected  by  him  to 
pay  his  salary  and  also  other  employees  in  the  office  and  expenses  of  the 
office.  The  answer,  we  think,  to  this  is  that  the  administrator  of  commerce 
had  no  power  to  grant  him  such  authority.  We  are  next  assured  that  the 
same  thing  ha9  been  done  in  other  instances.  The  reply  is  that  custom 
cannot  supersede  the  law  in  such  cases,  and  that  if  it  is  a  custom  it  is  a 
most  vicious  one,  entirely  unjustifiable,'  and  which  results  in  the  payment 
in  full  of  certain  favorites  while  others,  perhaps  equally  deserving,  get 
only  a  portion  of  their  earnings.  No  such  result  was  ever  contemplated 
by  the  framers  of  the  city  charter.  All  officers  of  a  government,  munici- 
pal as  well  as  general,  have  their  respective  duties  in  their  several  depart- 
ments to  perform ;  all  are  of  the  same  rank  before  the  treasury,  and 
none  can  be  paid  their  salaries  except  in  the  mode  pointed  out  by  law 
nor  one  in  preference  to  another. 

Counsel  for  the  defendant  rely  upon  the  authority  of  Merlin,  verba  Con^ 
pensation,  part  3,  No  3 ;  Toullier,  vol.  7,  par.  379 ;  Duranton,  voL  18*, 
No.  520 ;  Pothier,  No.  589,  and  articles  in  the  Justinian  Code  and  Inaci^ 
tutes  to  support  the  proposition  that  what  is  due  by  the  fisc  to  an  aooount* 
tng  officer  is  to  be  compensated  by  what  the  officer  owes  to  the  fisc.  Am 
Cor  example,  if  a  receiver  of  taxes  has  in  one  year  paid  a  larger  sum  inte 
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the  treasnry  tban  he  was  aoconntable  for,  and  the  following  year  he 
finds  himself  debtor  to  the  fisc  in  a  like  or  greater  sam,  the  sum  which  is 
due  him  on  the  first  year  will  be  compensated  by  the  som  which  he  owes, 
and  that  compensation  may  be  opposed  to  the  State,  that  is  to  say,  to  the 
pablio  treasury,  provided  that  the  two  debts  depend  npon  the  same  exer. 
ci3c  of  the  same  ofiice.  Also  that  compensation  may  be  opposed  not 
only  against  debts  due  to  individuals,  but  even  against  debts  due  to  towns, 
corporations  or  communities. 

But  nowhere  do  wh  find  any  authority  which  sustains  the  proposition, 
that  a  public  officer  charged  with  the  performance  of  a  specific  duty,  for 
a  fixed  compensation  to  be  paid  in  a  manner  pointed  out  by  law,  has 
any  right  to  plead  in  compensation  a  sum  which  is  in  his  hands  simply 
because  he  has  not  done  his  duty  by  depositing  it  with  the  proper  oflicer 
as  soon  as  he  had  received  it,  against  his  salary  and  the  salary  of  other 
officers  in  his  department,  and  the  expenses  of  the  office. 

We  have  been  referred,  it  is  true,  to  the  case  of  Otnt&d  SiaUi  v.  Mao» 
daniely  7  Peters,  16 ;  Dhtted  States  v.i2»j9%,id.  28  ;  Vmted  Sate$r.  Fille^ 
hraumj  id.  28 ;  Dhtted  States  v.  RinggtM,  8  id.  168.  Macdaniel  was 
a  derk  in  the  navy  department,  upon  an  annual  salary.  He  also  acted 
as  the  agent  for  the  payment  of  the  money  due  to  the  navy  pensioners, 
the  privateer  pensioners,  and  for  the  navy  disbursements.  He  received 
$280  per  annum  for  his  services  in  the  payment  of  pensioners ;  and  for 
ten  or  fifteen  years  he  received  one  per  cent  on  moneys  paid  by  him 
for  navy  disbursements.  He  was  sued  on  a  balance  of  account  arising 
out  of  these  transactions.  He  pleaded  that  he  was  entitled  to  the  per- 
centage charged  by  him.  The  court  decided  that  he  had  performed 
duties  not  properly  belonging  to  his  employment ;  that  he  had  made,  and 
had  been  paid,  the  same  charges  for  ten  or  fifteen  years,  without  objection  ^ 
that  the  secretary  of  the  treasury  was  authorized  to  employ  him  in  thai 
particular  duty,  and  that  he  was  entitled  to  compensation  thereof 

In  Bijple^s  easSf  he  claimed  to  be  allowed  in  compensation  of  sum* 
alleged  to  be  due  by  him,  extra  services  rendered  in  the  disbursementa 
of  funds  in  preparing  plans  for  fortifications  and  for  procuring  and  forward* 
ing  supplies  of  provisions,  etc.,  to  troops  of  the  United  States  beyond  the 
limits  of  his  military  command,  but  the  court  refused  to  sanetion  the 
ehaige  of  the  district  judge  that  his  daim  was  well  founded  and  reversed 
the  judgement  in  his  favor. 

In  FiUehrown*s  ease  the  court  held  that  the  allowance  of  compensation 
by  a  fixed  salary  to  the  defendant,  did  not  exclude  his  right  to  daim 
extra  compensation  for  the  dbbursement  of  moneys  belonging  to  the  navy 
hospital  fund* 
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The  propriety  of  these  dedsions  we  do  not  qaestion.  We  thinks 
tiowever,  that  tiiej  do  not  toach  the  defendant's  case.  Nttther  do  we 
•dispnte  the  doctrine  as  stated  in  BinggMg  case  that  when  an  action  is 
brought  by  the  United  States  to  recoyer  money  in  the  hands  of  a  parQr 
who  has'a  legal  claim  against  them  it  wonid  be  a  rerj  rigid  principle  to 
deny  to  him  the  right  of  setting  up  snch  daim  in  a  conrt  of  justice  and 
to  tarn  him  ronnd  to  an  application  to  Congress. 

Bat  we  retnm  to  onr  original  propositions,  and  repeating  what  we  have 
already  said,  are  of  the  opinion  that  no  salaried  oifece  of  the  city  govem- 
ment,  whoee  salary  is  to  be  paid  in  the  manner  pointed  oat  by  the  law, 
•can,  while  acting  in  the  strict  line  of  his  daty,  collect  money  belonging  to 
the  dty  and^  when  sued  therefor,  pleadin  compensation  the  salary  whidi 
may  be  doe  him,  and  amoonts  paid  by  him  to  other  creditors  of  the 
<itf. 
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If ALOKB  ▼•  Hatha  WAT. 

(64N.T.&) 


ndBtUTf  faiteitete  was  kOled  while  In  defendaut^i  lerTlce  by  Ihft  fidl  of  a 
The  evidence  ihowed  fhAt  defendant  raperintended  his  boifaieiB ;  that  he  emph^jed  • 
eompefeent  oarpenter  who  had  change  of  the  repain ;  that  the  fell  of  the  tab  was  oe» 
oarioned  by  the  decay  of  the  timbera  on  which  it  retted  owing  to  oonatuit  dampnew ; 
that  thia  decay  was  not  apparent,  bnt  ooald  have  been  easily  detected  by  pvoperteeti. 
BSs/d,  that  defendant  was  not  liable  for  plalntiirB  death. 

Pir  AiiLBK,  J.  When  the  seirant  by  whose  acts  of  negUgenoe  or  want  of  akUl  othet 
servants  of  the  common  employer  have  received  injury  Is  the  otlsr  tgo  of  the  master 
to  whom  he  lias  left  every  thing,  then  the  middleman's  negUgenoe  Is  the  negligence 
of  the  employer  for  which  the  latter  Is  liable.  But  when  the  master  Is  an  faidivldnal 
acting  ndjurU^  and  there  Is  no  evidence  of  a  snrrender  of  power  and  control  to  any 
nbordinate,  and  he  Is  present  saperlntendlng  the  establishment  In  person,  nosadi 
responsibili^  attaches  in  respect  of  the  acts  of  a  competent  fc»eman  selected  by  and 
in  the  employment  of  the  master .    (SSss  noU^  p.  579. ) 

ACTION  by  the  administratrix  of  Thomas  Malone,  deceased,  against 
defendant  as  soryiying  partner  of  the  firm  of  Beyier  db  Co,  to  re* 
ooTor  damages  for  the  death  of  the  intestate  occasioned  through  the 
alleged  negligence  of  defendant. 

The  said  firm  of  Bevier  ^  Co.  were  brewers  in  the  dtj  of  Boehester, 
and  the  said  intestate  was  a  servant  in  their  employ  at  Uie  time  of  fait 
death  which  was  caused  by  the  falling  of  a  mash-tab  in  the  brewery. 

The  evidence  tended  to  show  that  the  timbers  supporting  the  mash* 
tab  had  become  rotten  from  the  continual  dampness  to  which  they  were 
subjected ;  that  such  rottenness  could  have  been  detected  at  any  time  by 
striking  or  boring  into  the  timbers ;  that  said  timbers  had  been  repaired 
or  renewed  about  eleven  months  before  the  accident,  and  that  no  tests 
of  their  condition  had  been  since  made. 
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It  farther  appeared  that  the  members  of  the  said  firm  gave  personal 
tapervision  to  dieir  business ;  that  they  had  in  their  employ  a  Mr.  Bag- 
ley,  who  was  a  competent  carpenter,  and  whose  dnty  it  was  to  keep  the 
brewery  in  repair. 

The  court  charged,  among  other  things,  that  the  master  might  deTOive 
the  duty  of  providing  a  safe  and  secure  building  upon  another  competent 
person  but  he  does  so  at  the  risk  of  that  other  person  doing  the  duty, 
and  ]»  responsible  for  his  neglect  to  perform  it,  and  that  the  question  in 
the  case  was :  *'  Was  Mr.  Bagley,  the  man  upon  whom  was  devolved 
the  business  of  repairing  this  building,  guilty  of  a  want  of  ordinary  care 
and  prudence  in  providing  that  the  building  should  be  kept  ordinarily 
•secure  ? "  To  this  portion  of  the  charge  defendant's  counsel  duly  ex- 
cepted. The  plaintiff  had  a  verdict,  and  the  judgment  entered  thereon 
was  affirmed  by  the  Greneral  Term.  Further  facts  appear  in  the 
•opinions. 

J.  O.  CbeAreoM,  for  appellant.  The  judge  erred  in  chaigingthat  defend- 
4tnt  was  responsible  for  the  negligence  of  the  carpenter.     HoJnagU  v.  K, 

T.  O.^  H.  R.  R.  R.  Oo^  55  N.  Y.  608 ;  Cfhapman  v.  R.  Co.,  id.  579. 
Skill  and  diligence  could  only  be  required  of  defendant  in  regard  to  re- 
pairs, and  not  in  the  construction  of  the  building.  DtGraff  y,  N.  T*  CL 
1^  H.R.R.  R.  Co.,3  T.  &  C.  255 ;  Dkffer  v.  Fortsf-^ecand Sk.  R.  R.  Cb., 
-51  N.  Y.  497.  The  court  erred  in  refusing  to  charge  that  defendant  was 
not  liable  for  negligence  of  its  agents  of  which  it  had  no  notice.  Wat' 
mer  v.  Brie  R.  Olo.,  89  N.  Y.  468 ;  Wrigkt  v.  N.  T.  O.  R.  R.  Co.,  25  id. 
^62;  Laning  v.  N.  T.  G.  R.  R.   Ob.,  49  id.  521;  10  Am.  Bep.  417; 

Wikan  V.  Merry,  L.  R.,  1  Scotch  App.  326,  dted  89  N.  Y.  826 ;  Oaaa- 
<fker  V.  Piper,  16  C.  B.  (N.  S.)  669 ;  Frazier  v.  Penn.  R.  R.  Cb.,  88 
Penn.  104 ;  Jforan  v.  IT.  T.  0.  Sf  H.  R.  R.  R.  Co.,  8  T.  A  G  770. 

Jasnei  B.  PerJdm,  for  respondent  The  motion  for  a  nonsuit  was 
properly  denied.  ManhdU  v.  Stewart,  88  K  L.  db  £q.  1 ;  Rjfan  v. 
Fowler,  24  N.  Y.  410,  418 ;  Warner  v.  Brie  R.  Co.,  89  id.  468,  475 ; 
Laning  v.  N.  T.  0.  R.  R.  Co.,  supra;  Plank  v.  N.  T.  O.  ^  K  R.  R. 
R.  Co.,  1  T.  &  C.  819,  828  ;  FUte  r.  R  ^  A.  R.  R.  Oo^  58  N.  Y.  549; 
6.  a,  18  Am.  Rep.  545 ;  Oocmher.  N.  R.  O.  Ob.,  102  Mass.  572  ;  S.  O, 
8  Am.  Rep.  576.  Defendant  was  liable  although  he  had  employed 
akillful  agents.  Ryan  v.  Fowler,  24  N.  Y.  410 ;  Befeman  v.  Beniard, 
1  Robt.  482 ;  Seahrook  v.  ffecker,  2  id.  291.  The  &ct  that  Malone 
was  a  co-employee  does  not  relieve  defendant  from  liability.  QmnoQy 
V.  PoUlon,  41  Barb.  866 ;  afforded,  41 N.  Y.  619 ;  Rgan  v.  Fifwler,  24  id 
418 ;  Laning  v.  N.  T,  O.  R.  R.  Go.,  eupra. 
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Allen,  J«  The  reoovery  was  had  in  this  action  solelj  by  reason  of 
the  negligence  of  a  co-employee  of  the  plabtifiTs  intestate.  The  issne^ 
under  the  instructions  to  the  jary,  was  narrowed  down  to  the  question, 
^  whether  there  was  negligence  on  the  part  of  Bagley ;  an  omission  oi 
that  ordinary  and  reasonable  degree  of  care  and  pradence  which  a  man 
oi  ordinary  and  reasonable  care  and  pradence  will  exercise  in  the  coin 
duct  of  his  own  affairs." 

The  jury  were  told  that  if  there  was  no  such  negligence  the  defend* 
ants  were  entitled  to  a  verdict.  The  alleged  negligence, 'which  was  thus 
made  the  sole  subject  of  inquiry,  was  the  omission  to  examine  and  se- 
curely to  repur  the  supports  of  the  mash-tub  which  had  been  repaired, 
and  in  fact  replaced,  but  eleven  months  before  its  fall,  resulting  in  the 
death  of  the  intestate.  At  that  time  it  was,  as  was  assumed  on  the  trial 
without  objection  on  the  part  of  the  plaintiff,  or  a  request  to  submit  any 
question  of  fact  in  respect  thereto  to  the  jury,  well  and  properly  con* 
structed,  and  securely  placed,  and  the  beams  and  posts  upon  which  it 
rested  sound  and  in  good  condition.  No  personal  neglect  or  want  of 
<sare  was  charged  upon  the  defendants  either  in  examining  into  the  con- 
dition of  the  supports,  or  in  repairing  them,  nor  was  it  claimed  that  they 
knew,  or  ought  to  have  known,  that  repairs  were  necessary  to  the  proper 
support  of  the  burden  resting  upon  them  or  the  safety  of  those  employed 
in  the  building.  Neither  were  the  defendants  charged  with  any  omb* 
sion  of  duty  or  want  of  proper  care  in  the  selection  of  competent  ser* 
Tants  and  agents  to  make  proper  and  needful  repairs  in  every  part  of 
the  building,  and  the  fixtures,  or  furnishing  proper  and  suitable  mate- 
rials for  that  purpose.  We  concur  in  the  opinion  of  Judge  Smith,  in 
the  Supreme  Court,  that  the  cause  was  submitted  to  the  jury  upon  && 
erroneous  issue.  The  rule  is  well  settled,  and  is  salutary  as  tending  to 
induce  proper  care  on  the  part  of  servants  and  employees,  and  as  limit- 
ing the  liability  of  masters  for  injuries  to  their  servants  to  their  own 
personal  acts  or  omissions  of  duty,  that  a  master  is  not  liable  to  his  ser* 
vailts  for  the  negligence  or  want  of  care  of  fellow-servants  who  have  not 
been  negligently  appointed  or  retained  in  service.  Wright  v.  N.  T.  O. 
R.  R.  Oo^  25  N.  T.  562 ;  PriesUeyr.  F<mkr,  3  Mees.&  W.  1 ;  Hojhagb 
▼•  N.  71  OnU.  ^  Bud.  R.  R.  R  Oo,,  bb  N.  T.  e08.  For  one's  own  neg- 
ligence there  is  no  difference  between  liability  to  a  stranger,  or  to  a  ser- 
vant. It  makes  no  difference  in  the  application  of  the  rule  exempting  the 
master  from  liability  for  injuries  to  his  servants  for  the  acts  of  co-ser- 
vants, that  the  one  receiving  the  injury  is  inferior  in  grade,  and  subject 
to  the  orders  of  the  one  by  whose  negligence  the  injury  is  caused,  if 
tx>th  are  engaged  in  the  same  general  business,  accomplishing  one  and 
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the  same  generml  purpose.     Wwnm  r.  Brie  R.  Oo^  89  N.T.  468;  FA^ 
ham  ▼.  JE^hmd,  L.  B.,  2  Q.  B.  ZZ. 

It  18  not  of  aaj  oonBeqaenoe  that  the  negligent  servant  bj  whose  want 
of  oare  or  skill  harm  oomes  to  another  servant  in  the  same  general  em- 
plojy  is  charged  with  some  special  authority  or  duty,  and  that  the  two, 
the  injured  and  the  one  causing  the  injury,  are  not  equal  in  station  and 
authority.  The  fact  that  the  careless  and  negligent  servant  is  placed  in 
superintendence  or  authority  over  the  others  does  not  constitute  an  ex- 
ception to  the  general  rule.  Wtkon  v.  Merry^  L.  B.,  1  Scotch  and  D.V, 
App.  826. 

An  exception  has  been  engrafted  upon  the  rule,  and  in  the  application 
of  that  exception  the  learned  judge  at  the  trial  fell  into  the  error  sug 
gested.  When  the  servant  by  whose  acts  of  negligence  or  want  of  skii 
other  servants  of  the  common  employer  have  received  injury  is  the  alUr 
ego  of  the  master,  to  whom  the  employer  has  left  every  thing,  then  the 
middleman's  negligence  is  the  negligence  of  the  employer  for  which  the 
Matter  is  liable.  The  servant  in  such  case  represents  the  master,  and  is 
charged  with  the  master's  duty.  Ooreoran  v.  HMrookf  59  N.  T.  517  ; 
S.  C,  17  Am.  Bep.  869 ;  ifiwpi&y  v.  SmUh,  19  C.  B.  (N.  S.)  861.  When 
the  middleman  or  superior  servant  employs  and  discharges  the  subal* 
terns,  and  the  prindpid  withdraws  from  the  management  of  the  business, 
or  the  business  is  of  such  a  nature  that  it  is  necessarily  committed  to 
agents  as  in  the  case  of  corporations,  the  principal  is  liable  for  the  n^ 
lects  and  omissions  of  duty  of  the  one  charged  with  the  selection  of 
other  servants  in  employing  and  selecting  such  servants  and  in  the  gen> 
eral  conduct  of  the  business  committed  to  his  care.  This  b  the  extent 
and  effect  of  the  decision  in  Laming  v.  N.  T.  O.  R.  R*  Oo^  49  N.  T, 
521 ;  S.  C,  10  Am.  Bep.  417,  whidi  I  think  has  been  greatiy  misappfe> 
hended.  It  was  not  intended  in  that  case  to  disturb  the  general  rule  of 
law,  limiting  the  liability  of  masters  to  their  servants  for  injuries  re- 
ceived while  in  their  service,  or  to  enunciate  any  new  proposition,  A 
proposition  there  very  much  pressed  upon  the  court  was,  that  a  corpo- 
ration has  discharged  its  whole  duty  to  its  servants  of  a  lower  rankt 
when  it  has  employed  skillful  and  competent  general  agents  and  superin- 
tendents ;  and  that  the  negligence  of  such  agents  or  superintenduits  it 
not  tiie  negligence  of  the  corporation,  nor  is  it  liable  therefor.  Much 
of  the  opinion  is  given  to  a  consideration  of  that  proposition,  and  gen- 
eral remarks  made  in  refutation  of  it  have  been  applied  to  other  drcuoH 
stances  and  erroneous  deductions  made.  The  defendant  was  held  liaUe 
under  the  drcumstances  of  that  case  for  the  negligent  and  improper  re- 
tention by  Colby,  of  an  incompetent  and  drunken  laborer,  through  whose 
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inoompetency  and  bad  habits  the  plaintiff  received  the  injury  complaiDed 
of,  for  the  reason  that  Colby  was  regarded  as  representing  ite  defendant 
corporation  and  performing  its  duty  in  the  employment  of  laborers  and 
servantSy  and  notice  to  Colby  of  the  incompetency  and  unlitness  of 
Westman  was  regarded  as  notice  to  the  defendant.     The  result  necessa- 
rily  followed  the  conclusion  of  the  ooort,  that  he  was  the  general  agent 
and  representative  of  the  defendant,  and  not  a  mere  fellow-servant  with 
the  others  charged  with  some  special  duty.     His  omission  in  such  case 
was  the  omission  of  the  principal,  and  his  failure  to  furnish  suitable  and 
competent  laborers,  and  proper  materials  and  implements  for  the  work 
was  attributable  to  the  corporation  of  which  he  was  the  general  agent  in 
that  department.  Such  an  agency  must  not  be  confounded  with  the  posi- 
tion of  a  mere  foreman,  one  charged  with  special  duties,  but  perform- 
ing them  under  general  or  special  instructions  from  the  principal  who 
retains  and  has  the  general  supervision,  of  the  business  and  to  whom, 
and  whose  immediate  direction,  all  are  subject     Flike  v.  Boston  ^  AU 
hanif  R.  R.  Oo.,  53  N.  T.  549 ;  S.  C,  13  Am.  Rep.  545,  was  decided 
upon  the  same  general  principle,  that  the  '^  head  conductor,"  whose  duty 
it  was  to  make  up  the  morning  trains  and  employ  and  station  the  brake- 
men,  was  pro  hoc  vice  the  general  agent  and  representative  of  the  cor- 
poration for  whose  acts  and  neglects  the  latter  was  responsible,  and  that 
nib  neglect  to  furnish  brakemen,  sufficient  in  number  and  capacity  for  the 
service,  was  the  neglect  of  the  defendant  to  perform  a  duty  which  the 
law  cast  upon  it.     The  dissents  in  that  case,  as  well  as  that  in  Laning^M 
eottf,  were  not  to  the  principle,  but  to  the  application  of  it  to  the  facts 
and  circumstances  of  those  cases,  and  the  position  of  the  employees  for 
whose  faults  the  employer  was  charged.     Those  cases  are  not  subject  to 
criticism.    The  law  was  well  adjudged  as  all  the  members  of   the  court 
agreed ;  the  only  dissent  in  opinion  was  as  to  the  relation  and  position 
occupied  by  the  servants  whose  acts  were  under  discussion.     Bagley's 
situation  was  that  of  foreman  merely,  having  no  general  charge,  except 
such  as  is  common  to  those  acting  in  that  capacity.  The  defendants  were 
present  and  had  the  general  charge  of  and  responsibility  for  the  different 
branches  of  the  business  carried  on  by  them.    If  it  was  claimed  that 
Bagley's  position  and  responsibilities  were  different  from  that  named  as 
foreman,  and  that  the  defendants  had  transferred  the  charge  and  direc- 
tion of  any  branch  of  the  business  and  of  their  duties  upon  him,  it  would 
have  been  a  proper  question  for  the  jury,  if,  indeed,  there  was  any  evi- 
dence to  warrant  the  claim. 

In  WiUan  v.  Merry,  supra,  the  injury  was  caused  by  the  negligence 
of  the  general  manager  of  the  works  of  the  defendants  at  the  coal  pit^ 
Vol.  XXI.— 73 


678  NEW  YORK, 


Malone  y.  Hathaway. 


and  the  defendants  haying  selected  proper  and  competent  persons  to  su- 
perintend and  direct  the  work,  and  fomiBhed  them  with  adequate  mate- 
rials and  resources,  were  not  liable  to  the  co-employees  of  the  general 
manager  or  foreman,  for  injuries  received  through  his  carelessness  oi 
want  of  skill.  The  unskillful  and  improper  erection  of  a  scaffold  by  the 
foreman  or  manager,  as  a  means  for  the  prosecution  of  the  work  of  those 
employed,  destroyed  the  ventilation  of  the  mine  which  was  sufficient  be- 
fore, and  caused  an  explosion  of  fire-damp,  resulting  in  the  death  of  the 
plaintiff's  son.  The  same  principle  is  illustrated  and  applied  in  Feltham 
y.EngUmd,  L.  R.,  2  Q.  B.  33 ;  Murphy  v.  Smith,  19  C.  B.  (N.  S.)  361 : 
Gallagher  v.  Piper,  19  id.  669,  692  ;  Warner  v.  Brie  R.  Co.,  39  N.  Y. 
468.  Corporations  necessarily  acting  by  and  through  agents,  those  hav- 
ing the  superintendence  of  various  departments  with  delegated  authority 
to  employ  and  discharge  laborers  and  employees,  provide  materials  and 
machinery  for  the  service  of  the  corporation,  and  generally  direct  and 
control  under  general  powers  and  instructions  from  the  directors,  may  well 
be  regarded  as  the  representative  of  the  corporation  charged  with  the 
performance  of  its  duty,  exercising  the  discretion  ordinarily  exercised  by 
principals,  and  within  the  limits  of  the  delegated  authority  the  acting 
principal.  These  acts  are  in  such  case  the  acts  of  the  corporation  for 
which,  and  for  whose  neglect,  the  corporation  within  adjudged  cases  must 
respond,  as  well  to  the  other  servants  of  the  company  as  to  strangers 
They  are  treated  as  the  general  agents  of  the  corporation  in  the  several 
departments  committed  to  their  care.  Wright  v.  N.  T.  C.  R,  R,  Go., 
supra;  Frazier  v.  Penn,  R,  Co,,  38  Penn.  St.  104;  Lanir^  y.  N,  T, 
C.  R,  R.  Co.,  and  Filke  v.  B.  4"  -4'  ^*  ^'  Co,,  supra ;  Coombs  v. 
New  Bedford  Cordage  Co.,  102  Mass.  572  ;  S.  C,  8  Am.  Rep.  506  ;  Ford 
V.  Fitchhurg  C.  Co.,  110  Mass.  240 ;  S.  C,  14  Am.  Rep.  598.  A  person 
thus  placed  by  a  corporation,  in  such  a  position  of  trust  and  authority, 
may  be  fairly  considered  as  its  representative  pro  hac  vice.  But  when 
the  principal  is  an  individual  acting  sui  juris,  and  there  is  no  evidence  of 
a  surrender  of  power  and  control  to  any  subordinate,  and  is  present  him- 
self superintending  the  establishment  in  person,  no  such  presumption 
arises,  or  responsibility  attaches  in  respect  of  the  acts  of  a  competent  and 
proper  foreman,  selected  by  and  in  the  employment  of  the  principal. 

There  was  no  warrant  for  holding,  as  matter  of  law,  the  defendants  in 
this  case  liable  to  the  plaintiff's  intestate  for  the  neglect  and  want  of  care 
of  Bagley,  the  foreman  of  the  carpenters  employed  in  the  brewery. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

Church,  C.  J.  (dissenting).     The  material  question  involved  ji  this 
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iMstion  as  to  liabilitj  of  the  principal  for  injuries  arising  from  the  negli- 
gence of  employees,  has  been  frequently  before  the  court,  and  in  respect 
to  which,  as  will  be  seen  by  reference  to  the  cases,  there  is  some  differ- 
ence of  opinion  among  members  of  the  court  The  principle  upon  which 
the  verdict  in  this  case  was  obtained  has  been,  in  my  opinion,  adjudicated 
in  several  cases  in  this  court.  The  duty  of  maintaining  the  building  in 
a  secure  and  safe  condition,  at  all  times,  for  workmen  employed  in  the 
building,  was  a  duty  devolving  upon  the  principal.  He  was  bound  to 
exercise  proper  care  to  prevent  the  accident  which  occurred,  and  when 
he  delegated  that  duty  to  Bagley,  the  latter  represented  the  principal, 
and  the  principal  is  responsible  for  his  acts  and  omissions  in  respect  to 
such  duty.  Although  disclaimed  by  my  brethren,  I  cannot  but  think 
that  the  reversal  of  the  judgment  will  be  deemed  at  variance  with  the 
rule  heretofore  adopted  by  this  court  in  Laning  v.  11,  T,  O.  R.  R.  Oo.^ 
49  N.  Y.  521,  and  Mke  v.  R  ^  A.  R.  R.  Oo,,  53  id.  549,  and  Oorcaran 
V.  Holhrooh,  59  id.  517. 

All  concur  with  Allen,  J.,  except  Church,  C.  J.,  and  Rapallo,  J., 
dissenting. 

JudgmerU  reverted. 

NoiB.— The  real  question  involved  in  this  case  was,  whether  the  duty  of  the  njister 
to  keep  the  piemises  in  which  his  servants  are  employed,  in  a  safe  condition,  is  ahsolate, 
or  whether  he  is  simply  bonnd  to  exercise  dne  care  to  that  end.  The  question  has  often 
been  decided,  in  one  form  and  another,  and  we  are  aware  of  no  recognized  authority 
that  differs  essentially  from  the  doctoine  of  the  principal  case.  Mr.  Wood  in  his  "  Law 
of  Master  and  Servant,**  p.  696,  says  :  "  The  master  owes  tbe  same  duty  in  this  respect 
to  the  servant  that  he  owes  to  a  stranger  lawfully  upon  the  premises,  and  in  either  case, 
it  is  a  question  of  care  and  diligence  on  the  master's  part,  and  of  a  want  of  proper  care 
and  diligence  on  the  part  of  the  person  injured,"  and  he  cites  numerous  cases  to  show 
that  the  master  is  simply  bound  to  exercUe  due  care  in  this  respect  Slack  v.  Patertton^ 
6Phila.  (Penn.)  226  ;  Hackett  v.  Middlesex  Mfg.  Co.,  101  Mass.  101 ;  PnterHon  v.  TTo/- 
laecy  1  Macq.  (Sc)  App.  Cas.  748  ;  Ryan  v.  Fowler,  24  N.  Y.  410  ;  Tinney  v.  Boston  <ft 
Albany  R.  B,  Co.,  62  Barb.  (N.  T.)  218  ;  Weems  v.  Mathieson,  4  Macq.  (Sc)  215  ;  Feltham 
V.  England,  L.  R.,  2  Q.  B.  33  ;  PoiU  v.  Plunkeit,  9  Ir.  C  L.  (Q.  B.)  290  ;  Warner  v. 
R.  R.  Co.,  39  N.  T.  468  ;  Malone  v.  Bawley,  46  C5al.  409  ;  Northcoate  v.  Bachelder,  H 
Mass.  322 ;  RoberU  v.  Smith,  2  R  &  N.  213  ;  Cooper  v.  HamUUm  Mfg.  Co.,  14  Allen 
(Mass. ),  193  ;  Marshall  v.  Stewart,  33  Eng.  L.  &  £q.  1 ;  Seymour  v.  Maddox,  16  Ad.  &  EL 
(Q.  B.)  326  ;  Brown  v.  Accringlon  Spinning  Co.,  3  H.  &  C.  511. 

The  question  is,  whether  he  knew,  or  ought  to  have  knovm  of  the  d^ect. 

Smith,  J.,  in  RyanY.  Fowler,  supra ;  Paterson  v.  Wallace,  supra ;  Perry  v.  Marsh,  25 
Ala.  659  ;  Stack  v.  Palerson,  supra ;  Wonder  v.  Baltimore,  etc.,  R  R  Co.,  32  Md.  411 ; 
8.  C,  3  Am.  Rep.  143 ;  Swords  v.  Edgar,  59  N.  Y.  28;  S.  C,  17  Am.  Bep.  296. 

This  being  the  case  the  duty  is  not  absolute,  and  the  master  has  not  contracted  to  dis- 
c. large  it  in  pexson,  and  may  commit  its  discharge  to  a  middleman,  and  is  only  bound  to 
•serdae  reasonable  care  in  the  selection  of  such  person.    Allen  v.  I^ew  Oas  Co.,  posi; 
Wilson  Y.  Merry^  L.  B.,  1  Sc  App.  326  ;  Hand  v.  Vt.  A  Canada  R  R  Co.,  32  Yt  473 
Howells  V.  Landore,  etc,  Steel  Co.,  L.  R.,  10  Q.  B.  62.    And  as  to  what  is  reasonable 
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oaoBe  is  eflflentially  a  qnestkA  for  the  jury.    Arkencn  v.  Denniion,  117  Haw.  407; 
JTaUey  T.  NoreroM,  121  id.  006 ;  Donaldson  v.  R,  Jl  Co.,  18  Iowa,  28a 

In  the  principal  case  the  da^  of  keeping  the  building  in  proper  and  BuitaUe  lepalr 
•ocu  eommiUed  to  a  oomp^ent  oottpenter,  and  the  ooort  held,  in  oonfonnity  with  an 
almost  unbroken  line  of  authorities,  that  under  these  drcamstances  there  oonld  be  no 
recovery.    The  master  is  not  boond  personally  to  inspect  the  premises  or  the  instnimen- 
lalities  of  the  busbiess.    His  dnty  is  dischaiged  when  he  commits  the  daty  to  a  com- 
petent person,  or  rather  when  he  exerdses  due  care  in  selecting  a  competent  peison  to 
discharge  it  for  him.    Upon  this  point  Mr.  Wood's  *'  Law  of  Blaster  and  Servant/'  p. 
908,  commenting  apon  the  duty  of  the  master  as  to  the  instmmentalities  of  the  bosinera, 
says  :  '*  It  might  be  grou  negligence  for  the  master  to  dischaige  these  daties  in  person, 
particQlarly  when  he  had  no  knowledge  of  machinery  or  its  ose,  and  no  knowledge  or 
experience  requisite  to  enable  him  to  judge  of  its  suitableness  or  safety,"  and  he  pro- 
ceeds to  illnstrate  by  numerous  cases  the  application  of  the  doctrine.    Particulaxly  as  a 
case  in  point  he  cites  Stark  v.  McLaren,  10  G.  S.  (Sc.),  8d  Series,  81,  and  Northooate  v. 
Batchelder,  ttfpro.  As  to  the  liability  of  the  master  for  the  acts  of  a  middleman,  the  rule 
seems  to  be  as  stated  by  Mr.  Wood  :  "  Whenever  the  master  delegates  to  another  tike 
performance  of  a  duty  to  his  servants,  which  the  master  has  impliedly  contracted  to  per- 
form in  person,  or  which  vests  upon  him  as  an  absolute  duty,  he  is  liable  for  the  man- 
ner in  which  that  duty  is  performed  by  the  middleman,  whom  he  has  selected  as  his 
agent,  and  to  the  extent  of  the  dischaige  of  those  duties  by  the  middleman,  he  stands  in 
the  place  and  stead  of  the  master,  but  as  to  all  other  matters  he  is  a  mere  co-servant, 
and  the  question  is  not  whether  the  master  has  reserved  any  oversight  or  discretion  to 
himself,  but  whether  he  did  in  fact  clothe  the  middleman  vrith  power  to  perform  his 
duties,  to  the  servant  injured,"  thus  giving  to  the  middleman  a  dual  character,  to  wit : 
that  of  master  and  that  of  co-servant.    TMb  being  the  rule,  and  we  believe  that  t^ 
esses  cited  by  the  author  warrant  it,  the  test  of  liability  is  always  easy.    That  is,  to  as- 
certain whether  the  duty  committed  to  the  middleman  is  one  that  rests  upon  the  madtei 
as  an  absolute  duty.     Allen  v.  Kew  Oas  Co.,  L.  B.,  1  Ex.  D.  261 ;  Grizzle  v.  F>tMC  8  F. 
ft  F.  822  ;  Munn  v.  Oriental  Print  Works,  11 R.  L  187  *,  Brickner  y.  R  R  Oo.,  2  Lans. 
(N.  T.)  008  ;  affirmed,  48  N.  T.  872  ;  Mullan  v.  Stoamsklp  Co.,  ante,  p.  2,  MtRfhg  v. 
Aitit^  19 C.  B.  (N.  S.)881;  <Si^6/ v.  iSc^nte,  2  T.  &  a  (N.  T. ) 8B8  ;  Wrights.  N,  F. 
CsiKm^iZ.  JR.  Co.,28  Barb.  (N.T.) 80;  Oorooron  v.  Bbf&rooit, 60 N.  T.  617;  &  C,  17  Am. 
Bep.  889;  Flike  v.  Boston  A  AllKmy  B.  B,  0(>.,63N.  Y.  661;  S.  C,  18  Am.  Bep.  646;  Lar^ 
ingv,  B.  B.  Co,,  49 N.  T.  621;  S.  a,  10  Am.  Bep.  417;  Brothers  v.  Carter,  62  Mo.  S78  ; 
8.  a,  14  Am.  Bep.  494  ;  BrahbUs  v.  B  R  Co.,  88  Wis.  289  ;  Wilson  v.  iferry,  supra  ; 
WaiTier  v.  R  B.  Co,,  supra;  Faulkner  v.  R  R  Co.,  49   Barbi  324  ;  Hamd  v.  B.  R 
Co.,  supra ;  Tarlant  v.  Webb,  18  C  B.  797  ;  Chapman  v.  iJ.  fi.  Oo. ,  66  N.  T.  679  ;  Wright 
▼.  ir.  Y.  C.  R  R  Co.,  26  id.  882;  KeOey  v.  Noreross,  121  Mass.  608  ;  Coomhs  r.  Ntw 
Bedford  Cordage  Co.,  102  id.  672  ;  Ford  v.  Fitchhurg  R  R  Co.,  110  id.  24a 

The  question  is  not,  tohether  the  middleman  voas  infoKA  negligent,  bui  whBth&rthsmai^ 
ter  was  negligent  in  employing  him,  or  was  bound  at  his  peril  to  dischaige  the  duly  to 
the  servant.  Arkerson  v.  Dennison,  117  Mass.  407  ;  Wilson  v.  Merry,  supra ;  Laning 
T.  B.  R  Co.,  supra;  Chapman  v.  B.  R  Co.,  supra.  Because  a  vacancy  can  only 
be  had  upon  the  ground  of  some  negligence  imputable  to  the  master.  Flynn  v.  Bee6e, 
f»'iiBa».616',NoyeSY.Smith,2SYtSB&;  WrighlY.N.  Y.C.  B.R  Co.,  supra;  Wamerr 
R  R  Co.,  supra;  Buzzdl  v.  Laconia  Mfg.  Co.,  48  Me.  118 ;  Hand  v.  VU  S  Canada  B. 

B.  Co.,  supra ;  PotU  v.  Plunkett,  supra ;  Tcarant  v.  Wet>b,  supra ;  Paterson  v.  Wallaes, 
supra  ;  Lantng  v.  B.  R  Co.,  supra ;  Wehb  v.  Bennie,  4  F.  &  F.  608 ;  Ballnev  v.  Cree^  11 

C.  S.  (Sc.),  3d  Series,  626.  And  the  burden  is  upon  the  plaintiff  to  establish  negUgence,  or 
personal  fanlton  the  master's  part  and  bis  own  care.  Ormondas  v.  Hollandf  EL  Bl.  &  EL 
102 ;  Donaldson  v.  M.  AM.  B.  R  Co.,  18  Iowa,  281 ;  JSiiscA  v.  CUy  q^JPasswpoK.  6  id 
448  ;  Mellors  v.  Shaw,  1  B.  ft  S.  437  ;  Perry  v.  Marsh,  26  Ala.  669 ;  Mad.  R  R  Co. 
T.  Barber,  6  Ohio  St  641 ;  Assop  v.  Yates,  2  H.  ft  N.  768  ;  MeMelUm  t.R  L  Cb.,  20 
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Barb.  (X.  T.)  449;  Wood's  "Uw  of  Master  and  ServanV  p.  754,  n.  3.  And  tb« 
Ikrasumptlon  is  that  the  master  disduu^ed  his  duty,  and  this  preeumptton  most  ba 
fslrlj  overcome  by  proof  of  his  personal  fault  or  negligence.  Brothers  v.  Carter^ 
tupra ;  Davis  v.  DetrcU,  etc^  R  R  Co,,  20  Mich.  105;  S.  a,  4  Am.  Rep.  364. 

There  are  rases  seemingly  opposed  to  the  doctrine  of  the  principal  case,  as  Ford  v, 
FUehburg  R,  S,  Co,^  supra,  in  which  it  was  held  that  the  master  was  liable  for  the  n^^ 
JIgenoe  of  a  master  mechanic  in  not  repairing  an  engine,  which  he  was  notified  needed 
repairs,  and  in  consequence  of  the  defects  in  which  the  plaintiff  was  injured.  But  that 
ease  diffen  essentially  from  the  principal  case,  in  that,  in  the  Massachusetts  case  the 
master  mechanic  ?iad  the  entire  charge  of  the  d^Mxrtment  in  which  the  plaint^  was  em* 
ployed,  hired  and  discharged  the  men,  and  directed  what  engines  they  should  use,  and  in 
the  exercise  of  such  authority ,  directed  the  plainiiff  to  use  the  d^ective  machine  c^fter  he 
knew  qf  the  d^ects  therein.  That  the  court  did  not  intend  to  hold  that  the  master  may 
not,  in  the  exerdse  of  due  care  in  their  selection,  commit  the  dischaige  of  precisely  such 
duties  as  the  carpenter,  in  the  principal  case,  was  intrusted  with,  to  a  middleman  without 
being  liable  for  his  negligence  in  their  dischaige,  is  evident  from  the  case  of  Kelly  t. 
Noi  cross,  121  Mass.  608,  in  which  the  rule  as  stated  by  Mr.  Wood,  aa  cited  by  us,  supra. 
Is  substantially  sustained.  In  that  case  it  was  sought  to  recover  damages  for  injuiiea 
sustained  by  the  plaintiffs  intestate,  by  reason  of  the  fall  of  a  defective  staging,  whfla 
in  the  defendant's  employ.  **  The  servant,"  said  Dbvxns,  JL,  "  is  not  required  to  take 
tiie  risk  of  the  carelessness  of  those  who  undertake  to  discharge  under  the  master's 
direction  the  nuister's  duty  toward  him,  even  if  they  are  also  servants  of  the  sama 
master.  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass.  572  ;  Ford  ▼.  Fitchtmrg  R. 
A.  Co.,  supra.  Where,  however,  the  master  does  not  undertake  the  duty  of  furnishing  ot 
adopting  theappliances  by  which  the' work  is  to  be  performed,  but  this  duty  is  intrusted 
fo«  or  auMumed  by  the  workmen  themselves,  within  the  scope  of  their  employment,  he  is 
esempt  from  responsibility,  if  suitable  materials  are  furnished,  and  suitable  workmen 
■n  employed  by  him,  even  if  they  negllgentiy  do  that  which  they  thus  undertake  to 
da  '  The  same  doctrine  has  been  held  in  numerous  cases.  Warner  y.  Erie  K.  M.  Co,, 
supra ;  Faulkner  v.  Frie  R.  R  Co.,  supt  a ;  Wilson  v.  Merry,  supra ;  Allen  r.  New  Oat 
Co.,  L.  R.,  1  Ex.  D.  261 ;  Howell  y.  The  Landore  Siemens  Steel  Co.,  L.  R.,  10  Q.  B.  02; 
Cheqmian  y.  ErieR  R  Co.,  65  N.  T.  579. 

The  act  of  co-service  is  "  subjection  to  the  same  general  control,  coupled  with  an  en- 
gagement in  the  same  common  pursuit"  All  who  are  engaged  in  the  common  service, 
yVtmi  the  highest  to  the  lowest,  and  who  are  subject  to  the  same  general  control,  are 
fellow-servautB  within  the  rule.  Farwell  y.  Boston,  etc.,  RR.Co.,4  Mete.  (Mass.)  49 ; 
OUman  y.  Eastern  R.  R  Co.,  10  Allen  (Maas.),  233  ;  Mantfille  y.  Cleveland,  etc,  R.  R. 
Co.,  11  Ohio  St  417  ;  Tu^mey  y.  Midland  R.  R.  Co.,  L.  R.,  1 C  P.  291. 

"Superiority  in  gnde  or  rank  does  not  change  the  relation."  Wood's  "Law  of 
Master  and  Servant,"  p.  847  et  seq. ;  Sherman  y,R  R  Co.,11  IX.  T.  163. 

A  foreman  is  a  fellow-servant  with  those  employed  under  him  {OallagJier  y.  JPtpet% 
16  C.  B.  [N.  S.]  669 ;  Fltham  y.  England,  supra ;  Oollagher  v.  P^per,  svpra ;  Searle  y. 
Lindley,  supra);  a  general  manager  {SeaAe  y.  Lindsay,  11  C  B.  [N.  S.]  429),  or  a  super* 
tntendent  Albro  y.  Agawam  Canal  Co.  As  to  all  matten  except  those,  where  th^ 
•tand  in  the  place  of  the  master  to  discharge  his  duties  to  the  servant,  that  are  absolute, 
or  which  he  has  impliedly  contracted  to  discharge  In  person.  Allen  y.  New  Oas  0»., 
mipra;  SrUskner  v.  JR.  R  Co.,  supra. 

A  middleman  is  bound  to  exercise  the  same  degree  of  care  in  the  selection  and  reten- 
tion "A  oo-servants,  aa  the  master  is,  and  the  master  is  bound  by  his  ladies  in  this  re* 
apect  Walker  v.  Boiling,  22  Ala.  294.  Eepedally^OMs  y.  Crombie,  2  C.  &  (Sa),  4th 
Beries,  886; Laning  y.  R  R  Co.,  supra;  Wright  v.  N.  Y.  C.  R.  R  Co.,  28 Barb.  (N. T.)  80 
(This  latter  case  was  zeversed  by  Oourt  of  Appeals,  26  N.  T.566,  but  its  doctrine  has  been 
fieqnentiy  referred  and  assented  to  by  that  oonrt  since.    See  Wood's  *'Law  of  Maslei 
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and  Servant,"  p.  880l)  So  in  reference  to  ingtrocting  yonng  and  onezperieaoed  aervanti 
fat  regard  to  the  danger  of  the  employment  and  In  not  employing  them  in  dangerona 
bianchea  of  the  bnaineaa.  Mann  t.  Oriental  Print  Work$,  tupra ;  Oriole  Y.FroBt,  tupra  ; 
Cootnbs  ▼.  New  Bedford  Cordage  Go.,  supra ;  Siegel  v.  Schantz,  wgpra ;  &B,Oo.  v.  #orti 
17  WaU.  (N.  S.)664  ;  WaUh  v.  Peet  Valve  Ok,  110  Masa.  23.  And  in  Pamisylvama  ft 
haa  been  held  that  the  master  ia  liable  for  the  middleman'a  nogUgence  in  n^lecting  Jic 
inatnimentalitieB  of  the  bnidneBa,  if  the  master  yielda  entire  control  to  him  in  that  ra- 
apeol  MvJUan  ▼.  Sii&amehip  Co,,  ante,  p,  2.  And  in  Masaachuaetta  in  the  repair  of 
theaame,  when  he  haa  notice  of  the  defecta  therein,  and  he  haa  entire  control  over  that 
branch  of  the  boaineaa.  Ford  ▼.  FHtchburg  R.  R.  Co.,  tupra.  And  generally  it  may  be 
aaid  that  the  maater  ia  liable  for  any  abuse  of  the  middleman,  of  the  authority  committed 
to  him,  aa,  by  directing  an  inezpeiienoed  or  yonthf  ul  aervant  to  perform  a  daogerooa  aer- 
Tioa.  QrixzLe  v.  Frosty  supra ;  R.R,Co,  v.  Fori,  supra;  Siegel  ▼.  S<;hantz,  supra.  Or  ia 
czpoeing  any  aerrant  nnder  hia  control  to  dangera  not  incident  to  or  contemplated  in  tfat 
oontract  of  aerdce.  Mann  t.  Oriental  Print  Works,  ante;  Waller  t.  8.  C.  Aiiltooy  Oo., 
2H.  fta  102 ;  WashbumY.  R  R.  Cb.,  8Head(Tenn.), 638;  Murplv^Y, anUth,  isa  K 
(N.  &)  882.— Bv. 


Bablow  ▼.  Mtsb8,  appellant. 

(64  N.  T.  4L) 
Aetion  •'^onan  agreement  to  pay  the  debt  of  another  ^  sst-^, 

Halendaat,  for  a  valid  oonaidemtion,  aaanmed  and  promiaed  to  pay  the  debts  of  ILy  wbkk 
Inolnded  three  ^romlaaoxy  notea  held  by  N.  Afterward,  and  before  matozity,  M.  duly 
transferred  theae  notea  to  plaintiff.  Held,  in  an  action  on  the  notea,  that  defendant 
could  eet  off  a  claim  held  againat  N. 

Hie  promiae  of  A.  to  pay  the  debts  of  B.  ia  a  promiae  to  pay  the  creditora  of  B.  whoara 
anch  at  the  time  the  promiae  ia  made,  and  any  aubeeqnent  aaaignee  of  a  then  «»<^'nc 
claim  againat  B.  takea  it  aabject  to  the  eqnitiea  between  A.  and  B. 

ACTION  by  plaintiff  as  holder  of  three  promiasory  notes  made  by 
the  firm  of  Randall  &  Williams  upon  a  promise  made  by  the  de- 
fendant to  said  firm  apon  assignment  to  her  of  the  property  and  assela 
of  the  firm,  and  as  part  consideration  for  the  assignment  to  pay  the  debt» 
of  the  firm. 

The  three  promissory  notes,  at  the  time  of  the  sale  and  agreemeati. 
were  held  by  Nathan  Randall,  and  were  not  then  due.  Randall  tnma- 
lerred  them  before  maturity  to  plaintiffs.  Defendant  at  the  time  heU  t 
note  against  RandalL  This  she  set  up  in  her  answer  and  offered  to 
prove  as  a  setK)ff,  bat  the  referee  rejected  the  evidence,  and  upon  hia  re» 
port  a  judgment  for  the  plaintiffs  was  entered,  and  defendant  appealed* 
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2).  IVatt,  for  appellant.  Plaintiffs  coald  not  maintain  this  action 
on  the  contract.  47  N.  T.  233,  242 ;  Add.  on  Cont.  940 ;  2  R.  S.  191 ; 
Ourtis  Y.  7)flerf  9  Paige,  432 ;  JffcUsei/  v.  Eeed,  id.  446  ;  M^a  Nat.  Bk. 
V.  Fourth  yat.  Bk^  46  N.  T.  82 ;  KeUi/  v.  Roberts,  40  id.  432  ;  MerriB 
w.  Green,  55  id.  270.  The  contract  was  only  made  with  those  who  were 
creditors  of  the  firm  at  the  time  of  making  it.  Watson  v.  McLaren,  19 
Wend.  557 ;  McLaren  v.  Watson,  26  id.  425 ;  Lamourieux  v.  Hewitt,  5 
id.  307  ;  MiUer  v.  Gast&n,  2  HiU,  188 ;  Brown  ▼.  OurHs,  2  Com.  225. 
The  note  held  by  defendant  against  Randall  was  a  proper  subject  of  set-off 
2  R.  S.  354;  Code,  §  111.  The  role  that  partnership  property  is  primarily 
liable  for  the  partnership  debts  is  not  applicable  here.  6  Yes.  119  ;  32 
N.  T.  65;  52  id.  146,  159;  Mmihat.  Oo.  y.  Beynolds,  2  Hill,  140; 
Oruger  y.  Armstrong,  3  Johns.  Cas.  528. 

Jos,  Larocque,  for  respondents.  An  action  lies  upon  a  promise  made 
for  a  valid  consideration  to  a  third  person  for  the  plaintiff's  benefit, 
although  the  latter  was  not  privy  to  the  consideration.  Sehermerhom  y. 
Vanderhejfden,  1  Johns.  140;  deveUmd  v.  Farleif,  9  Cow.  639  ;  Barker 
y.  BuekUn,  2  Den.  45;  J).^  B.  G.  Oo.  y.  West  Bk.,  4  id.  97  ;  Lawrence 
V.  Fox,  20  N.  Y.  268 ;  Burr  v.  Beers,  24  id.  178  ;  Ricard  v.  Sanderson, 
41  id.  179  ;  Freeman  v.  Auld,  44  id.  55  ;  Hutchings  v.  Mtner,  46  id.  456, 
469 ;  Gamsey  y.  Rogers,  47  id.  233 ;  Oooley  v.  Howe  M.  Go.,  58  id.  620 ; 
Thorp  y.  Keokuk  Goal  Go.,  48  id.  253 ;  GlaJUn  y.  Ostrom,  54  id.  581. 
The  contract,  though  made  by  defendant  nominally  as  executrix,  was  in 
the  eye  of  the  law  her  own  personal  contract.  Amtin  y.  Munro,  47  N. 
T.  363 ;  Ferrin  y.  Myrick,  41  id.  315 ;  Reynolds  y.  Reynolds,  3  Wend. 
244 ;  Dermott  v.  Field,  7  Cow.  58  ;  Myer  y.  Gole,  12  Johns.  349.  The 
note  against  Randall  was  not  a  proper  setoff.  Merritt  y.  Seaman,  2 
Seld.  168 ;  Bale  y.  Cboit,  4  Johns.  Ch.  13 ;  ShipmanY,  Thompson,  Willes, 
103  ;  Tegetmeyer  y.  lAtnUey,  id.  264,  note ;  Duncan  y.  Lyon,  8  Johns. 
Ch.  359 ;  Root  y.  Taylor,  20  Johns.  187. 

Akdbbws,  J.  The  construction  of  the  contract  between  Randall  & 
Williams  and  the  defendant  most  favorable  to  the  plaintiffs,  is  to  regard 
t  as  an  undertaking  by  the  defendant  in  consideration  of  an  absolute 
%nd  irrevocable  sale  to  her  of  the  property  and  assets  of  Randall  &  Wil- 
.iams,  to  pay  as  part  of  the  purchase-price  the  debts  owing  by  the  firm, 
including  the  notes  then  held  by  Nathan  Randall. 

It  is  claimed  by  the  defendant  that  the  reservation  to  Randall  ds  Wil* 
lams  of  the  right  to  repurchase  the  property  and  business,  and  the  limita- 
jon  of  the  defendant's  undertaking,  to  the  payment  of  debts  to  the 
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amoQDt  of  $22,000,  indicatea  that  the  contract  was  intended  as  a  special 
agreement  between  the  parties  who  ezecated  it,  and  that  the  defendant 
did  not  intend  to  enter  into  any  contract  obligation  with  or  for  the  bene- 
fit primarily  of  the  creditors  of  the  firm.  In  the  view  we  take  of  the 
case  we  deem  it  nnnecessary  to  consider  this  position,  bat  shall  regard 
the  promise  of  the  defendant  to  pay  the  debts  of  Randall  &  Williams  as 
absolute  and  as  disconnected  with  any  right  in  the  vendors  of  repurchase 
or  redemption. 

In  Lawrence  v.  jPVkt,  20  N..Y.  268,  the  principle  was  asserted  and 
maintained  by  the  decision  of  the  court  that  an  action  lies  upon  a  promise 
made  for  a  valid  consideration  to  a  third  person  for  the  plaintiff's  benefit, 
although  the  plaintiff  was  not  privy  to  the  consideration,  and  was  not 
named  as  promisee,  and  was  not  cognisant  of  the  promise  when  made. 
The  decision  was  made  by  a  divided  court ;  but  in  Burr  v.  Beer$j  24  id. 
178,  the  court  unanimously  reaffirmed  the  doctrine  of  Lawrence  v.  FoXy 
without  discussion,  on  the  ground  of  store  decitisy  and  it  must  be  re- 
garded as  the  settled  law  of  the  State.  Subsequent  cases  which  were 
claimed  to  fall  within  the  case  of  Lawrence  v.  FvXy  have  been  distinguished 
from  it,  and  while  the  courts  have  been  disinclined  to  extend  the  doctrine 
of  that  case  it  has  not  been  overruled,  and  it  remains  as  the  rule  of  de- 
cision in  cases  within  the  principle  there  decided.  Rieard  v.  Sandenon^ 
41  N.  Y.  179  ;  Freeman  v.  Avid,  44  id.  55 ;  Butchings  v.  Mner,  46  id. 
456 ;  Gcameey  v.  Rogen,  47  id.  288 ;  The  JBtna  NaL  Bank  v.  The 
Fourth  Nat.  Bank,  46  id.  82. 

In  this  case  the  promise  upon  which  the  action  is  brought  was  gen* 
erally  to  pay  the  debts  of  Randall  db  Williams,  without  specification 
of  the  particular  debts,  or  nanung  the  creditors  of  the  firm,  and  ir.  this 
respect  it  differs  from  all  the  cases  to  which  our  attention  has  been 
called  where,  in  the  absence  of  any  trust,  an  action  of  this  character  by 
a  creditor,  or  the  person  for  whose  benefit  the  promise  was  made  has 
been  maintained.  But,  assuming  that  this  circumstance  does  not  prevent 
the  application  to  this  case  of  the  principle  of  Lawrence  v.  Fox,  the 
question  remuns,  for  whose  benefit  was  the  promise  made,  and  who  are 
the  persons  other  than  the  firm  of  Randall  &  TyiUiams  who  are  to  be  re- 
garded as  the  promisees.  The  firm  were  the  only  promisees  named  in 
the  contract,  but  the  theory  upon  which  third  persons  are  allowed  to 
maintain  an  action  on  such  a  promise  is,  as  I  understand,  that  the  prook- 
ise  in  legal  effect  is  a  promise  to  pay  to  the  creditors,  who  are  sudi 
at  the  time  the  promise  is  made,  the  debts  owing  to  ihem  by  the 
person  from  whom  the  consideration  moves.  The  debtor's  obliga- 
tion is  to  them  alone,  and  they  acquire  through  the  promise  additional 
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^ecarity  for  the  payment  of  their  debts.  This  security  will  pass  on  an 
assignment  of  the  debt  to  the  assignee  as  an  incident,  and  he  may  en- 
force it.  Jaektm  ▼.  Sodgety  5  Cow.  202  ;  PiaUUon  ▼.  Hull,  9  id.  747 ; 
Langdan  ▼.  Buel,  9  Wend.  80 ;  Oraig  v.  ParkU,  40  N.  Y.  181.  But  the 
-assignee  takes  it  by  a  derivatiYe  title  from  the  assignor,  and  no  direct 
dontract  is  created  by  the  assignment  of  the  debt  between  him  and  the 
promisor. 

The  plaintiffs  were  not  creditors  of  Randall  db  Williams,  when  the 
•contract  between  that  firm  and  the  defendant  was  made.  The  notes  of 
Randall  &  Williams,  now  held  by  them,  then  belonged  to  Nathan  Ran* 
<lall.  He  acquired,  upon  the  execution  of  the  contract  between  Randall 
•&  Williams  and  the  defendant,  an  interest  in  the  contract,  and  was 
•entitled  to  enforce  it  for  his  security.  He  could  not,  perhaps,  have 
brought  an  action  upon  it  until  the  note  had  matured,  but  the  right  in 
him  to  the  security  in  the  nature  of  a  guaranty  was  perfect  as  soon  as  the 
•contract  was  made.  He  was  the  person  for  whose  benefit,  in  part,  the 
promise  of  the  defendant  was  made,  and  not  the  plaintiff,  who  then  had 
no  interest  in  the  notes,  and  no  debt  against  Randall  &  Williams.  It  is 
•claimed  that  in  legal  intendment  the  promise  was  to  such  persons  as 
should  be  the  holders  of  the  notes  at  their  maturity,  but  there  is  nothing 
to  show  that  this  was  the  intention  of  the  parties  to  the  contract.  They 
could  not  know  that  the  notes  would  be  transferred,  and  it  does  not  in 
any  way  appear  that  it  was  any  part  of  the  object  of  the  transaction  to 
give  them  additional  currency  or  credit. 

The  contract,  if  construed  as  claimed  by  the  plaintiffs,  would  consti* 
tute  the  defendant  the  immediate  promisor,  not  only  of  Nathan  Randall, 
but  of  all  the  persons  through  whose  hands  the  note  might  pass  before 
maturity.  It  is  an  immaterial  circumstance  in  determining  the  question 
to  whom  the  promise  was  made,  that  the  debts  of  Randall  &  Williams 
were  upon  negotiable  instruments.  A  guaranty  of  a  note  or  bill  con- 
tuned  in  the  separate  instrument  is  not  negotiable  because  th^  paper 
guaranteed  has  that  quality.  Watam  y.  McLaren^  19  Wend.  557  ;  S* 
€.,  26  id.  425.  So  if  a  mortgage  should  be  given  to  secure  negotiable 
paper,  the  mortgage  would  not  be  negotiable,  although  it  would  pass  to 
the  indorsee  of  the  paper  as  incident  to  the  debt,  and  a  transfer  by  a 
party  to  whom  a  personal  covenant  is  made,  of  his  interest  therdn^  does 
not  make  the  person  receiving  it  the  covenantee. 

The  negotiability  of  promissory  notes  and  bills  of  exchange  is  an  ex- 
eeption  in  the  general  law  of  contracts,  and  the  right  of  a  transferee  for 
Ta^ue  before  maturity  of  choses  in  action  to  hold  them  freed  from  the 
Vol.  XXI.— 74 
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equities  existing  against  them  in  the  hands  of  a  prior  holder  attaches 
only  to  negotiable  instruments. 

It  wonld  be  a  great  extension  of  the  doctrine  of  Lawrence  y.  Foz^  (o 
hold  that  a  promise  to  a  debtor  to  pay  his  debt  was  a  direct  undertaking 
of  the  promisor  with  each  of  the  persons  successively  who  should  aoquira 
the  interest  of  the  original  creditor,  and  this  construction  is  not  justified 
when  there  are  no  special  words  indicating  that  intention.  The  plain- 
Uffsy  therefore,  as  to  the  promise  upon  which  the  action  is  brought,  stand 
in  the  place  of  Nathan  Randall,  and  in  the  position  of  his  assignees. 

Before  the  Code,  the  action  could  only  have  been  brought  in  his 
name,  and  the  right  of  set-off  would  attach  in  favor  of  the  defendant 
in  respect  of  any  debt  or  claim  against  him  held  by  her  at  the  Ume 
of  the  commencement  of  the  action,  which  within  the  statute  was  the 
subject  of  setoff.  2  R.  S.  354,  §  17.  The  action  undet  the  Code  was 
properly  brought  in  the  name  of  the  plaintiffs,  but  the  right  of  set-off  as 
it  before  existed  is  not  affected  by  the  change  in  the  form  of  the  action. 
Code,  §§  111,  112.  The  note  of  Nathan  Randall,  held  by  the  defendant 
when  the  action  was  conunenced,  was  a  proper  set-off,  unless  she  held  U 
as  executrix,  and  not  in  her  own  right.  The  defendant  offered  the  note, 
with  the  indorsement  of  the  payee,  in  evidence,  as  a  setoff  or  counter- 
claim. The  referee  refused  to  receive  the  note  in  evidence,  on  a  con-* 
struction  of  the  contract  in  question  which  prednded  any  set-off  of  a 
claim  in  her  favor  against  Nathan  RandalL  The  production  of  the  note 
was  prima  facie  evidence  of  her  title  to  it,  and  if  the  question  had  been 
raised  that  she  held  it  as  executor  only,  she  might  have  given  further 
evidence  on  the  subject.    That  point  cannot  now  be  taken. 

The  judgment  of  the  Greneral  Term  should  be  reversed  and  a  new  trial 
granted. 

All  concor,  except  Rapallo,  J.,  not  voting. 


WxiSMKB,  appellanty  t.  Thb  Yillaos  of  Dovolas. 

(MK.T.  OL) 

Omtttbiiumal  iaw^  mmie^  UuaHm  fir  privaU  pm'jmm, 

Ailataleaiithoziieda  manidpal  oorpoiatian,  with  the  oanaentof  a  laajocityof  fts 
owners  of  taxable  property,  to  sabecribe  for  the  stock  of  a  priyate  oorpoialian  and  » 
issue  boDdsfai  psymoDt  therefor.    Held^  (1)  that  the  statate  was  void  inasmnoh  as  H 
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ttttampted  to  aiithoiixe  taxation  for  other  than  public  pnipoees  ;  (2)  that  the  fact  thai 
the  corporation  would  tend  to  increaoe  the  bnsineis  prosperity  of  the  town  did  not 
fender  its  pnrpoee  puhlio ;  and  (8)  that  the  town  was  not  estopped  from  denying  lb* 
mlidity  of  the  bonds  by  the  fact  that  it  had  previonaly  Yoted  a  special  taxto  pay 
Interest  thereon. 


\PPEAL  from  a  judgment  of  the  Greneral  Term  of  the  Supreme 
Oourt  in  the  Third  Judicial  Department  in  favor  of  the  defendant^ 
entered  upon  an  order  reversing  a  judgihent  of  the  Special  Term  in  fa- 
vor of  the  plaintiff  and  directing  judgment  for  the  defendant.  Reported 
below,  6  T.  <Sb  C.  514 ;  4  Hun,  201. 

This  action  was  brought  to  recover  the  amount  of  certain  coupons  at> 
tached  to  bonds  issued  by  the  defendant^  an  incorporated  village,  under 
the  autnority  of  Laws  1868,  ch.  577,  whereby  the  defendant  was  author- 
ised to  uke  stock  not  to  exceed  $10,000  in  the  Long  Eddy  Hydraulic 
and  Manuiaotormg  Company. 

The  couit  found  the  following  facts  among  others  : 

^  The  Long  Eddy  Hydraulic  and  Manufacturing  Company,  since  the 
15th  of  February,  1867,  has  been  and  is  a  corporation  aggregate,  incor- 
porated and  organised  under  the  general  laws  of  this  State,  and  having 
its  place  of  business  at  the  said  village  of  Douglas,  formed  for  the  ob^ 
ject  of  constructing  Mid  improving  a  water  privilege  on  the  Delaware 
river  at  the  said  village  and  for  the  purpose  of  manufacturing  lumber, 
etc.,  thereon. 

^'The  said  Delaware  liver,  at  the  point  above  specified,  is  a  publio 
highway,  largely  used  and  navigated  as  such  by  the  public  in  running 
thereon  to  market  rafts  of  lumber,  logs  and  timber,  which  are  the  prin 
cipal  productions  of  the  surrounding  section  of  country. 

^*  By  an  act  of  the  legislature  of  this  State,  entitled  *  An  act  to  author* 
ize  the  building  of  a  dam  across  the  Delaware  river  at  the  village  of 
Douglas,  Sullivan  county,  New  York,'  passed  May  9,  1867,  the  said 
Long  Eddy  Hydraulic  and  Manufacturing  Company  was  authorized, 
upon  compliance  with  cert'>in  conditions  therein  specified,  to  erect,  build 
and  maintain  a  dam  across  the  said  Delaware  river,  in  the  town  of  Fre- 
mont, Sullivan  county,  between  the  county  of  Sullivan,  in  the  State  of 
New  York,  and  the  county  of  Wayne,  in  the  State  of  Pennsylvania,  at 
a  point  to  be  fixed  on  by  said  company,  and  for  that  purpose,  under  cer- 
tain restrictions  therein  imposed,  and  upon  making  due  compensation 
therefor,  to  take  and  flow  such  lands  as  should  be  necessary  or  conve- 
nient to  enable  the  said  company  to  accomplish  the  object  of  its  inoovi 
poration. 

*'  The  objects  and  purposes  of  said  company  were  not  strictly  or  es* 
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•dusivelj  of  a  private  nature,  but,  to  some  extent,  partook  of  a  public 
•character,  and  were  sufficiently  broad  and  extended  to  include  a  public 
use,  and  the  material  growth  and  prosperity  of  the  said  village  would 
have  been  largely  increased  by  the  accomplishment  of  the  objects  of 
«aid  company,  as  it  would  have  added  a  large  tax-paying  element  thereto, 
increased  the  value  of  the  adjacent  property,  and  furnished  an  extensive 
manufactory  for  lumber  and  other  raw  products,  and  the  public  /night 
have  been  benefited,  and  the  convenience  of  public  business  promoted  by 
the  cleaning  out  the  channel  of  said  river  and  the  construction  of  docking 
and  piers  on  the  bank  of  the  same,  which  would  have  come  within  the 
apparent  objects  and  purposes  of  said  company." 

The  court  also  found  that,  under  authority  conferred  by  said  act,  the 
officers  of  defendant  subscribed  for  stock  of  said  company  to  the  amount 
of  $10,000,  and  to  tliat  amount  issued  and  signed  bonds,  of  which  the 
bonds  in  question  form  part.  The  bonds  were  denominated  upon  their 
face,  ^  Internal  Improvement  Fund  of  the  village  of  Douglas,"  and  ro- 
oted that  they  were  authorized  by  the  said  act  of  1868.  The  first  three 
installments  of  interest  were  paid  by  defendant 

As  conclusions  of  law  the  court  found,  among  others,  that  the  objects 
of  said  Long  Eddy  Hydraulic  and  Manufacturing  Company  were  to 
such  an  extent  public  as  to  justify  the  legislature  in  exerting  its  constito- 
tional  power  of  taxation  in  its  behalf ;  that  said  act  of  1868  was  con> 
fltitutional  and  valid,  and  that  plaintiff  was  entitled  to  recover. 

It  appeared  that  the  first  installment  of  interest  was  raised  by  a  vote 
of  the  taxable  inhabitants  of  the  town,  and  paid  by  defendant,  and  thai 
its  officers  once  voted  on  the  stock. 


Further  facts  appear  in  the  opinion. 

J).  J).  NiUi,  for  appellant.  The  issue  of  the  bonds  by  defendant  was 
an  exercise  of  the  power  of  taxation,  and  not  an  exertion  of  the  right  oi 
ominent  domain.  Town  of  Duanesburgh  v.  Jenkins^  57  N.  Y.  177 ; 
People  V.  MayoTy  ete.j  4  id.  419  ;  Guilford  v.  Sk^nt.  of  Ohemmgo  Oo.y  8 
Kern.  143 ;  OlcoU  v.  Supn.^  16  Wall.  678.  The  constitutional  inhi* 
bitions  against  depriving  a  person  of  property  withoat  due  process  of 
law  and  taking  private  property  for  private  purposes  do  not  apply 
to  property  or  money  exacted  by  the  power  of  taxation.  4  N.  Y. 
419  ;  8  Kern.  143;  HoweU  v.  City  of  Buffalo,  87  N.  Y.  267  ;  DarUny* 
Um  V.  MayoTy  eie.,  81  id.  189,  190;  Damdion  v.  Mayor,  «te.,27  How.  Pr. 
342 ;  People  v.  MtteheO,  45  Barb.  208 ;  85  N.  Y.  551 ;  Bk.  of  Borne  v. 
ViUage  of  Borne,  18  id.  38 ;  Thomae  v.  Leland,  24  Wend.  65 ;  Dillon's 
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Manic  Corp«  686.  The  right  of  the  legislature  to  delegate  to  anj- 
of  the  mmiicipal  diyisions  of  the  State  the  authority  to  impose  taxes  is- 
co-extensive  with  its  own  power  of  taxation,  and  if  the  objects  to  whioh 
the  proceeds  of  the  tax  are  to  be  devoted  are  of  such  a  character  as  to- 
jnstify  the  legislature  itself  in  promoting  them  by  taxation,  the  act  must 
be  sustained.  2  Dillon's  Munic.  Corp.  687 ;  BL  of  Some  ▼.  ViL  of 
Bomey  18  N.  Y.  88;  Loan  Asm.  ▼.  Topeka,  20  Wall.  655 ;  Cflarke  y. 
Boehettery  18  How.  Pr.  204 ;  24  Barb.  446 ;  26  N.  Y.  471,  note ;  Moodgooi 
y.M.andff.  B.  B.  Ob.,  18  Wend.  9,  31 ;  People  v.  MorreUy  21  id.  576  v 
Ooehran  v.  Van  SurUsyy  20  id.  381,  382 ;  BuOer  v.  Palmer^  1  Hill,  824^ 
329  ;  Wynehamer  ▼.  People^  13  N.  Y.  378,  391 ;  Leggett  ▼.  Htmtery  19' 
id.  445;  Darlington  v.  MdyoTy  etc,,  31  id.  187;  ^  of  Chenango  ▼• 
Browny  26  id.  467  ;  Town  of  Dwmeehurgh  t.  JenHnSy  57  id.  177  ;  Peo-^ 
pie  y.  Fishery  24  Wend.  215 ;  Grant  v.  Oowrtery  24  Barb.  237  ;  OlaHte^ 
T.  Bocheetery  id.  480 ;  People  y.  Drapery  15  N.  Y.  543 ;  OeMer  v.  BuUy 
8  Dall.  386 ;  Thonuu  ▼.  Lelandy  24  Wend.  65 ;  3  Kern.  148 ;  Brewster 
Y.  City  of  Syracuse,  19  N.  Y.  US;  Benson  v.  Mayory  eU.,  24  Barb.  254;. 
ffowell  V.  City  of  Buffahy  37  N.  Y.  267  ;  People  ▼.  LawreneSy  41  id. 
123.  By  proceeding  under  the  act  and  accepting  the  benefits  conferred 
by  it,  defendant  has  waived  the  right  to  question  its  constitutionality. 
BousUm  Y.  Wheelery  52  N.  Y.  641 ;  Sherman  y.  McKeany  38  id.  266  ^ 
JBmbwry  y.  Cannery  3  id.  511 ;  Baker  ▼.  Bramany  6  Hill,  47 ;  Vose  v. 
Oockerofty  44  N.  Y.  415  ;  Van  Hook  y.  WTMoeky  26  Wend.  43;  People 
exreLY*  Bavemeyery  4  T.  ds  C.  365 ;  Allegheny  City  y.  MeOlurkany  14 
Penn.  St  81.  Defendant,  as  against  a  bona  fide  holder,  is  precluded 
from  asserting  that  the  act  is  unconstitutional.  F,  and  M*  BL  y.  O. 
andD.  BLy  16  N.  Y.  125;  Staney  v.  Am.  L.  Ins  Co.y  11  Paige,  635; 
Suprs.  y.  Schencky  5  Wall.  784 ;  Morfard  y.  Farmers'  Bk.y  26  Barb. 
568 ;  State  of  LMana  y.  Woramy  6  iHill,  33 ;  Moss  y.  Bossie,  L.  C. 
Co.y  5  id.  137 ;  5  Am.  L.  Bey.  272  ;  2  Dillon's  Munic  Corp.  855.  Any 
fraud  or  irregularity  in  the  issue  of  the  bonds  does  not  constitute  a  de- 
fense against  a  bona  fide  holder  for  yalue.  ^.  of  Bome  y.  VtlL  of 
Bomey  18  N.  Y.  88 ;  Gfrand  Chute  y.  WinegoTy  15  Wall.  355  ;  Lexington 
y.  BuOery  14  id.  282 ;  Mercer  Co.  y.  HackeUy  1  id.  83 ;  Oelpcke  y.  Du^ 
huquey  id.  175  ;  Meyers  y.  MuseaUney  id.  384 ;  People  y.  MiteheUy  35  N» 
Y.  551 ;  45  Barb.  208.  The  fact  that  the  date  of  the  act  was  errone* 
ously  recited  in  the  bonds  was  entirely  immaterial.  Judd  y.  WaddUy  21 
N.  Y.  186 ;  Jadkson  y.  Clarksy  7  Johns.  216 ;  Dodge  y.  Potter,  18  Barb. 
193 ;  Fuller  y.  Acker,  1  Hill,  473. 

FoLOXB,  J.    The  main  question  in  this  case  is,  whether  there  was 
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power  in  the  legislature  to  pass  the  act,  which  ostensibly  gave  authority 
to  the  defendant  to  issue  and  negotiate  its  bonds,  and  with  the  moneys 
realized  therefrom  to  subscribe  for  and  take  shares  of  the  capital  stock 
of  the  manufacturing  corporation.  There  was  not,  unless  it  is  found  in  the 
power  of  taxation  ;  and  in  the  further  right  to  delegate  that  power  to  a 
municipality,  to  be  exercised  by  it,  in  a  locality,  and  over  a  portion  of  the 
people  of  the  State.  We  shall  look  only  to  the  power  of  taxation  and 
the  right  to  delegate  it ;  although  one  of  the  acts  of  the  legislature,  which 
is  in  a  degree  involved  in  this  case,  is  said  to  indicate  the  exercise  by  the 
legislature  of  the  power  of  eminent  domain,  or  a  delegation  of  that  power. 
The  immediate  authority  given  by  the  principal  act  is  to  issue  and  negotiate 
the  bonds  of  the  defendant,  for  the  future  payment  of  money.  The  ulti- 
mate resort,  the  only  sure  and  absolute  resort  for  the  means  of  payment, 
must  necessarily  be  taxation.  The  act  indeed  contemplates  dividends  to 
be  obtained  by  the  defendant  from  the  capital  stock  taken  by  it,  but  with 
so  little  reliance  thereon,  that  it  makes  explicit,  minute  and  elaborate 
provision,  for  taxation  to  meet  the  interest  and  principal  of  the  bonds. 
The  practical  result  of  the  actings  of  the  defendant,  its  officers  and  agents, 
under  the  statute  has  been,  that  no  payment  of  interest  has  been  made 
save  by  moneys  raised  by  taxation.  The  case  shows  that  by  that  means 
alone  wiU  the  bonds  ever  be  paid  by  the  defendant. 

Now  it  is  quite  true,  that  there  are  opinions  given  in  adjudications 
upon  this  general  subject,  which  go  to  great  length  in  declaring  the  ex* 
tent  of  the  legislative  power  of  taxation,  and  which,  if  taken  in  all  the 
scope  of  the.  sentiments  uttered,  seem  to  permit  an  extension  of  it  without 
limit,  and  to  deny  any  judicial  power  to  fix  a  bound  to  it,  or  to  question 
in  any  case  the  legislative  right  to  exercise  and  delegate  it.  Perhaps  the 
most  noted  of  these  in  this  State,  and  which  may  be  taken  as  an  exam- 
ple of  aU,  is  in  the  case  of  The  Town  of  GvUford  v.  Supervison  of  Chenango 
Ocunty^  13  N.  Y.  148.  It  is  a  case  very  familiar  to  our  bench  and  bar 
and  some  of  the  views  expressed  in  it  have  the  sanction  of  a  great  judi* 
dal  name  and  reputation.  It  is  there  asserted  that  the  legislature  can 
determine  what  sums  shall  be  raised  by  taxation,  and  the  purposes  to 
which  the  money  shall  be  applied ;  that  it  can  recognize  claims  founded 
in  equity  and  justice  in  the  largest  sense  of  those  terms,  or  in  gratitude  or 
charity ;  and  (what  seems  to  press  more  upon  us  here)  that,  independent  of 
any  express  constitutional  restrictions,  it  can  make  appropriation  of  money 
whenever  the  public  well  being  requires  or  will  be  promoted  by  it,  and  that 
it  is  the  judge  of  what  is  for  the  public  good.  Other  cases  preceded  or  fol 
k>wed  that,  with  more  or  less  closeness  to  utterance  of  the  same  doctrine. 

It  is  not  needed  that  we  now  deny  that  there  is  no  limitation  whatever 
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opon  the  legislative  power  to  tax,  considered  as  to  the  amount  which 
shall  be  raised  thereby,  and  the  subjects  from  which  it  shall  be  raised, 
unless  a  limit  is  found  in  express  constitutional  restrictions.  The  relianoe 
of  the  people  against  excessive  taxation,  unjust  in  the  application  of  it  to 
the  thing  taxed,  must  be  in  the  character  of  their  legislative  representa- 
tives, and  their  remedy  when  tiiat  reliance  fails  must  be  found  in  the 
power  to  displace  and  change  them  at  recurring  intervals. 

When,  however,  we  come  to  deal  with  the  power  of  taxation  in  refer- 
ence to  the  purposes  for  which  it  is  to  be  exercised,  we  maj  not  admit  so 
much.  It  cannot  but  be  conceded  that  there  is  an  end  to  it  somewhere. 
Every  mind  must  be  able  to  conceive  of  some  legislative  attempt  to  ex- 
ercise  this  great  and  extensive  power,  which  would  fail  to  find  warrant 
either  in  our  written  Constitution  or  in  any  inherent  governmental 
authority,  and  which  the  owner  of  property  subjected  to  it  would  have  a 
right  to  resist  To  use  the  not  uncommon  illustration,  it  must  be  far 
beyond  the  reach  of  real  legislative  authority  to  take  tlie  property  of  A 
or  of  A  and  some,  many,  or  all  others,  and  give  it  to  B  when  there  is  no 
legal,  equitable,  just  or  moral  obligation  to  render  unto  B  one  farthing. 
But  to  tax  A  and  the  others  to  raise  money  to  pay  over  to  B  is  only  a 
way  of  taking  their  property  for  that  purpose.  If  A  may  of  right  resist 
this,  as  surely  he  may,  how  is  he  to  make  resistance  effective  and  peacea* 
ble  save  through  the  courts,  which  are  set  to  be  his  guardians  ?  How 
may  the  courts  guard  and  aid  him,  unless  they  have  the  power,  upon  his 
complaint,  to  examine  into  the  legislative  act,  and  to  determine  whether 
the  extreme  boundary  of  legislative  power  has  been  reached  and  passed  ? 
So  that  the  legislature  is  not  sole,  supreme  and  unrestrainable  therein, 
and  the  courts  are  not  debarred ;  but  may,  as  a  co-ordinate  branch  of  the 
government,  scrutinize  and  measure  the  legislative  act ;  always  keeping 
in  mind,  that  the  legislature  is  the  primary  authority  which  is  to  inquire, 
what  is  a  proper  purpose  for  the  application  of  money  to  be  raised  by 
taxation,  and  the  necessity  of  taxation,  to  subserve  it,  and  thai  it  must  be 
quite  clear  that  it  has  erred  before  the  courts  can  arrest  the  consequences 
of  its  action. 

Nor  are  the  courts  without  some  rule  to  guide  them  in  their  scrutiny. 
It  is  a  general  rule  that  the  legitimate  object  of  raising  money  by  taxa- 
tion is  for  public  purposes  and  the  proper  needs  of  government,  general 
and  local.  State  and  municipal.  When  we  come  to  ask,  in  any  case, 
what  is  a  public  purpose,  the  answer  is  not  always  ready,  nor  easily  to  be 
found.  It  is  to  be  conceded  that  no  pinched  or  meager  sense  may  be 
put  upon  the  words,  and  tiiat  if  the  purpose  designated  by  the  legislature 
lies  so  near  the  border  line  as  that  it  may  be  doubtful  on  which  side  of  it 
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it  is  domiciled,  the  courts  may  not  set  their  judgment  against  that  of  the 
law  makers.    And  hence  it  is  that,  though  the  case  above  cited  (Id  N» 
Y.)  has  been  commented  upon,  and  some  of  its  utterances  criticised  (DUIon 
on  Mnnia  Corp.  p.  90,  §  44»  note  2 ;  Coolej  on  Const.  Lim.  880,  note 
1,  490,  note  2;  Sedgw.  on  Const,  and  Stat  Constr.  *dld,  *dl4),  the  judg^ 
ment  there  rendered  upon  the  facts  there  exhibited  has  not  been  met 
with  a  disapproval,  authoritatiye  upon  us.     It  has  been  accepted  in  thia 
State  as  a  binding  adjudication,  tliat  the  legblatnre  may  ta!z,  or  delegate 
to  a  political  division  of  the  State  the  power  to  tax,  or  may  compel  that 
division  to  tax,  to  raise  money  to  pay  a  legal,  equitable  or  moral  daim, 
or  to  do  that  toward  an  individual  which  proper  and  expected  sense  of 
gratitude  for  public  service  ought  to  prompt,  or  a  feeling  of  charity 
(which,  in  a  legal  sense,  is,  perhaps,  as  used  here,  no  other  thui  moral  ohli* 
gation),  urge.   It  may  also  be  conceded  that  that  is  a  public  purpose,  from 
the  attainment  of  which  will  flow  some  benefit  or  convenience  to  the 
public,  whether  of  the  whole  Commonwealth  or  of  a  circumscribed  com^ 
munity.    In  this  latter  case,  however,  the  benefit  or  convenience  must  be 
direct  and  immediate  from  the  purpose,  and  not  collateral,  remote  or  con- 
sequential.    It  must  be  a  benefit  or  convenience  which  each  citizen  of  the 
community  affected  may  lay  his  own  hand  to  in  hb  own  right,  and  take 
unto  his  own  use  at  his  own  option,  upon  the  same  reasonable  terms  and 
oonditions  as  any  other  citizen  thereof.     He  may  not  be  made  to  depend 
for  it  on  the  spontaneous  actions  of  others,  or  to  receive  it  in  uncertun 
degree  or  manner  or  roundabout  way,  or  hampered  with  discriminating 
distinctions  and  conditions. 

In  this  spirit  we  will  look  at  the  legislation  that  is  involved  in  this  case. 
The  authority  to  the  defendant  is  to  issue  its  bonds  and  exchange  them 
for  money,  and  with  the  money  to  pay  the  defendant's  subscription  to  the 
capital  stock  of  the  Long  Eddy  Manufacturing  Company.  The  purpose 
then  to  be  achieved  was  to  be  reached  through  that  company,  and  by  the 
use  of  its  corporate  powers  and  the  privileges  conferred  upon  it  by  any 
special  act  of  the  legislature.  Those  corporate  powers  are  expressed  in 
the  certificate  of  its  incorporation,  made  and  filed  in  pursuance  of  a  gene- 
ral law.  They  are  to  construct  and  improve  a  water  privilege  on  the 
Delaware  river,  and  to  manufacture  lumber,  '*  etc,"  thereon.  After  the 
incorporation  of  it,  power  was  given  to  it  to  build  a  dam  across  that 
river,  with  certain  restrictions.  It  must  be  plain  that  there  is  nothing  in 
the  fact  of  this  body  being  a  corporation  that  brings  any  factor  into  the 
problem.  Any  individual,  or  partnership  of  individuals,  with  the  requisite 
capital,  could  do  all  that  this  corporation  proposed  to  do,  or  had  corporate 
Dower  or  privilege  to  do,  and  with  the  same  results  to  the  publia    If  done 


FEBRUARY  TERM,  1876.  698 

Weismer  ▼.  The  YiUage  of  Douglas. 


bj  an  indiyidiial  or  bj  a  copartnership,  the  public  and  each  member  of  it 
as  a  member  of  it  only,  would  have  jost  as  much  use  and  interest  in  it, 
and  Just  as  much  benefit  from  it,  as  if  done  bj  the  corporation.  In  either 
case  it  would  be  a  priyate  business,  to  be  carried  on  for  private  profit,  to 
be  controlled  by  private  rules,  or  even  private  caprice,  into  which  the 
public  or  any  member  of  it  could  not  enter,  the  direct  conveniences  and 
benefits  whereof  neither  the  public  nor  any  member  pi  it  could  demand 
as  of  right.  No  member  of  the  community  could  insist  that  he  would, 
at  any  time  or  some  time,  in  accordance  with  rules  operating  alike  upon 
all,  have  personal  use  of  the  water  privilege,  or  have  his  saw-logs  made 
into  lumber.  The  corporation  could  refuse  him  at  any  time  and  at  all 
times.  Indeed,  they  could  at  any  time  suspend  the  use  of,  or  altogether 
abandon  their  constructed  and  improved  water  privilege,  and  the  manu- 
facture of  lumber  for  themselves  or  for  the  public,  and  no  one,  not  of 
their  body,  could  compel  to  the  contrary.  It  is  not  as  a  highway  or  as  a 
public  canal  upon  which  any  one  may  enter  with  hiB  own  vehicle  or  craft, 
nor  as  a  public  school  or  a  public  free-seated  meeting-house,  to  which  any 
one  may  go  or  send,  nor  even  as  a  railroad  upon  which  any  one  has  a 
right  to  be  carried.  It  is  a  private  undertaking  for  private  business  and 
profit.  The  use  of  it  to  the  public  is  secondary  to  that,  and  tributary  to 
that ;  the  benefit  to  the  puUic  is  remote  and  consequential.  So,  too,  the 
aothority  to  dam  the  Delaware  could  as  well  have  been  given  to  an 
individual  or  a  copartnership,  and  the  results  to  the  public  are  as  far 
from  being  direct.  The  act  conferring  that  authority  does  not,  in  ita 
terms,  indicate  any  public  use  or  purpose  in  the  building  of  the  dam. 
The  corporation  is  restricted  in  the  building  of  it,  so  that  it  shall  be  so 
made  as  not  to  interfere  with  the  running  of  rafts  in  the  river,  and  the 
certificate  of  two  judicial  officers  that  it  will  not  have  that  effect  u  a  pre- 
requisite to  the  erection  of  it,  and  the  height  of  it  is  to  be  prescribed  by 
them.  As  this  is  the  only  mention  of  any  public  use  and  purpose  in  the 
act,  and  as  this  is  named  to  be  guarded  from  interference,  it  is  not  too 
much  to  say  that  the  inference  from  the  act  itself  is,  that  the  legislature 
did  not  look  upon  the  enterprise  as  other  than  private,  for  the  private 
benefit  of  the  corporation  which  received  it.  It  is  suggested  that  it  givea 
a  power  to  flow  lands  of  private  owners  along  the  river,  and  to  estimate 
the  amount  of  compensation  to  them  therefore  by  the  appraisal  of  com- 
missioners ;  and  that  hence  it  u  to  be  inferred  that  the  legislature  per> 
eeived  a  public  purpose.  It  does  give  the  corporation  the  right  to  pur- 
diase,  receive  and  hold,  such  real  estate  as  may  be  necessary  and  conve* 
nient  for  the  company  to  accomplish  the  object  for  which  it  was  incor- 
porated, and  as  is  liable  to  be  flowed  by  reason  of  the  erection  :t  :he  dam. 
Vol.  XXI.— 76 
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Here  is  no  power  to  take  lands  from  aii  unwilling  owner,  or  to  flow  his 
lauds.  The  authority  giyen  is  only  to  purchase,  and  to  receive  and  hold 
that  which  is  thns  got.  The  provision  for  commissioners  to  appraise  the 
damages  of  any  owner  of  lands  flowed  is  for  a  case  in  wl:ieh  the  owner 
does  not  resist  the  flowing,  but  claims  for  the  damages  resulting  from  the 
act.  There  is  nothing  in  the  act,  to  our  apprehension,  which  would 
prevent  the  owner  of  lands  flowed,  or  likely  to  be  flowed,  from  restrain- 
ing the  continuance  or  commencement  of  the  act  of  flowing  them.  It  is 
simply  an  act  conferring  the  right  to  purchase  and  hold  real  estate  for 
certain  purposes,  and  which  creates  a  tribunal  to  which  the  owner  of  the 
lands  and  the  corporation  may  submit  the  daun  for  damages  arising  from 
any  flowing.  There  is  not  provision  in  it  to  compel  any  owner  to  part 
with  his  land,  nor  to  submit  to  the  award  of  the  commissioners.  There 
is  no  final  order  to  be  made  by  the  Supreme  Court  until  payment  has 
been  made  of  the  damages  awarded.  Payment  could  not  be  made  unless 
it  was  taken  by  the  owner,  and  he  was  not  bound  to  take  it  unless  willing 
so  to  do.  The  operation  of  the  act  depended  upon  the  will  of  each  one 
owning  lands  affected.  So  that  there  is  in  it  no  exercise  by  the  legis* 
lature  of  the  right  of  eminent  domain,  nor  any  delegation  thereof. 

There  is  not  to  be  discovered  in  the  powers  obtained  by  the  certificate 
of  incorporation,  or  by  the  last  act  mentioned,  any  public  use  or  purpose, 
more  than  is  found  in  the  setting  on  foot  of  any  business  or  industry  in 
a  community  by  private  parties.  Any  such  enterprise  tends  indirectly 
to  the  benefit  of  every  citizen  by  the  increase  of  general  business  activ- 
ity, the  greater  facility  of  obtaining  employment,  the  consequent  increase 
of  population,  the  enhancement  in  value  of  real  estate,  and  its  readier 
sale,  and  the  multiplication  of  conveniences.  But  these  are  not  the  direct 
and  immediate  public  uses  and  purpose  to  which  money  taken  by  tax  may 
be  directed.  We  may  well  adopt  the  obiter  dictum  of  Groyeb,  J.,  in 
7^  People  ex  reL  v.  BatcheUor,  58  N.  Y.  128, 148  ;  S.  C,  18  Am.  Bep. 
480,  490 :  "  I  think  it  would  not  be  claimed  that  a  town  could  be  com- 
pelled to  become  a  stockholder  in  a  banking  or  manufaeiuinng  corpora- 
tion, although  it  appeared  that  the  particular  corporation  would  largely 
promote  the  public  interest  where  the  business  was  conducted.  Such 
legislation  could  only  be  sustained  by  holding  the  power  of  the  legisla- 
ture supreme  over  municipal  corporations  for  private  as  well  as  puUio 
purposes*  Upon  principle  and  authority,  I  think  that  it  is  not  as  to 
the  former,  although  it  is  as  to  the  latter."  Add  to  that  that  the  legisla> 
ture  may  not  empower  a  majority  to  compel  a  minority  to  enter  into  a 
private  business,  whether  the  form  of  effecting  the  end  be  by  a  direct 
statute  or  through  the  operation  of  taxation. 
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It  is  suggested  that  the  findings  of  the  Special  Term  are  such  as  that 
this  oourt  may  not  inquire  whether  or  not  there  was  a  public  purpose. 
It  is  plain  that  the  learned  justice  at  Special  Term  was  not  willing  to 
find  as  a  fact  without  qualification,  that  the  objects  and  purposes  of  the 
Long  Eddj  Manufacturing  Company  were  public  He  says  they  were 
not  exclusively  and  strictly  of  a  private  nature,  but  to  some  extent  par* 
took  of  a  public  character,  were  sufficiently  broad  and  extended  to  in- 
clude a  public  use.  Had  he  stopped  with  this  generality  the  finding 
would  have  been  stronger.  But  he  explains  how  this  general  finding  is 
reached,  by  the  particulars  which  he  gives.  In  reality  the  particulars 
are  the  findings  of  fact,  and  the  generality  is  a  conclusion  of  law  from 
them.  The  conclusion  is  not  warranted  by  the  particulars.  They  are 
those  consequential,  indirect,  and  remote  results  which  we  have  above 
commented  upon  as  not  that  public  use  and  purpose  which  warrants  tax- 
ation to  effect  them.  But  there  is  another  quite  as  grave  reason  why 
this  finding  is  of  no  avail.  The  defendant  duly  excepted  to  it.  An  ex- 
amination of  the  case  fails  to  disclose  the  testimony  which  will  of  itself, 
or  by  any  legitimate  inference  from  it,  afford  ground  for  the  finding* 
Such  a  finding  is  an  error  of  law ;  and  what  is  more  to  the  purpose  in 
this  discussion,  it  fails  to  affect  an  appellate  court  on  review  of  the  judg- 
ment. 

The  very  able  and  ingenious  argument  presented  by  the  learned  coun- 
sel for  the  appellant  presents  a  point  which  we  think  is  novel ;  it  is 
this :  The  Constitution,  Art.  1,  §  9,  forbids  the  legislature  from  appro- 
priating public  moneys  for  local  and  private  purposes,  save  by  a  two- 
thirds  vote ;  the  prohibition  implies  the  assent  of  the  Constitution,  that 
the  appropriation  may  be  made  with'  a  two-thirds  vote.  But  as  an  ap- 
propriation must  take  from  the  treasury,  the  treasury  must  be  supplied 
again,  and  can,  as  a  rule,  be  supplied  only  by  taxation.  Then  (runs  the 
argument  of  counsel),  taxation  for  private  purposes  is,  impliedly,  recog- 
nized and  validated  by  the  Constitution.  Should  this  be  granted,  it  still 
remains  to  find  the  right,  in  or  out  of  the  written  Constitution,  to  dele- 
gate a  power  to  appropriate  for  a  local  or  privafb  purpose.  The  impli* 
cation  cannot  be  broader  than  the  terms  of  the  prohibition.  It  is  the 
legislature  only  that  can  appropriate  to  a  local  or  private  purpose.  And 
it  is  of  public  moneys  only,  moneys  already  at  or  before  appropriation 
become  public ;  raised  for  public  use  by  legitimate  taxation  to  that  end, 
and  any  deficit  in  them  to  be  supplied  only  by  legitimate  taxation.  The 
argument  is  not  sound,  and  will  not  sustain  a  statute  for  the  impobltion 
of  a  tax,  the  money  derived  wherefrom  is  at  once,  upon  collection,  by  the 
terms  of  the  same  statute,  to  be  paid  out  for  a  private  purpose.     And  it 
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oolneB  back  to  the  same  qnestioD  :  oan  the  legislature  impose  a  tax  for  a 
privfitte  pupose,  or  singly  and  directly,  to  replace  in  the  treasury  money* 
bestowed  by  it  upon  a  private  purpose  ?    We  think  not. 

It  is  urged  that  there  has  been  worked  an  estoppel,  preventing  the 
assertion  by  the  defendant  of  the  invalidity  of  these  bonds.  It  is  con- 
ceded by  the  appellant  that  where  an  act  is  beyond  the  scope  of  corpo- 
rate  power  a  munidpality  cannot  be  debarred  from  raising  that  objection 
by  any  subsequent  conduct  of  its  officers  and  agents.  But  it  is  contended 
that  the  inhabitants  of  the  municipality  may  be  estopped  and  bound  by 
acts  of  acquiescence  and  approval,  after  knowledge  of  the  facts,  and  thai 
their  acts  may  thus  affect  the  corporate  body  of  which  they  are  the  ele- 
ments. 

The  municipality  is  the  defendant  here.  The  inhabitants  are  not  par- 
ties to  tke  suit  nor  to  the  bonds.  Though  the  inhabitants  of  a  place  be 
incorporate,  they  are  not  the  corporate  body ;  the  very  object  of  the  in- 
corporation is  to  form  a  legal  body,  not  to  be  affected  in  its  duration  by 
a  change  among  the  constituent  parts  of  it.  If  it  should  be  granted  that 
the  inhabitants  may  be  estopped,  that  cannot  affect  the  defendant;  it  ia 
a  political  entity  quite  different  and  apart  from  the  varying  multitude 
who  are  from  time  to  time  the  inhabitants  of  the  territory  within  its  cor- 
porate bounds.  Their  acquiescence  cannot  affect  it.  And  if  every  one 
of  the  inhabitants  of  the  village  of  Douglas  who  are  sm  Juris  at  the 
time  when  the  payments  of  interest  were  made  upon  them,  had  jc^ed 
affirmatively  in  all  those  acts,  that  could  not  conclude  the  present  popu* 
lation  as  a  body,  some  of  whom  have,  doubtless,  come  in  since  then,  or 
come  to  majority  since  then,  or  in  many  other  ways  now  come  into  the 
category  of  inhabitants. 

The  case  of  Allegheny  City  v.  McClvrhan^  14  Penn.  St.  81, does  not 
commend  itself  to  our  judgment  in  all  the  doctrines  there  advanced. 
Perhaps  it  may  be  sustained  under  the  particular  statute  there  in  ques- 
tion, or  one  like  it.  It  is  not  an  authority  or  a  precedent  for  the  case 
now  in  hand.  The  doctrine  in  Thomas  v.  City  of  Ridimtmd^  12  WalL 
849,  is  more  agreeable  to  our  judgment. 

The  ease  of  T%e  People  ex  reL  v.  Bavemeyer^  4  T.  db  C.  865,  it  would 
be  improper  to  discuss  at  length  at  present  We  are  not  sure  that  ithaa 
not  been  appealed  from.  It  is  sufficient  to  say  that  the  facts  of  that  case 
are  quite  different  from  those  here,  and  that  the  discussion  in  the  opin* 
ion  diere  delivered  does  not  change  the  views  we  here  express.  Nor  ia 
the  position  tenable  that  the  bonds,  upon  the  face  of  them,  assert  thai 
they  are  for  a  public  purpose.  Though  they  bear  the  words  ^  Internal 
Improvement  Fund,"  they  also  declare  that  the  debt  represented  by 
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them  is  anthorized  by  a  certain  act  of  the  legislatore,  to  which  reference 
b  had  by  dato  and  title.  Thus  is  one  aboat  to  take  them  put  upon  in- 
quiry. And  a  reference  to  the  session  laws  here  would  fail  to  show  %nj  act 
of  that  date  authorizing  the  debt,  or  would  inform  for  just  what  purpose 
ind  in  just  what  manner  and  on  what  prerequisites  they  were  to  be 
issued. 

We  come  to  the  conclusion  that  the  bonds  sued  upon  are  without  ya- 
lldlty  against  the  defendant. 

Other  questions  raised  by  the  points  of  the  respective  counsel  need  not 
be  noticed. 

The  judgment  of  the  General  Term  should  be  affirmed. 

All  concur. 

Judgment  (i(ffirmed. 


RoiTHDS  T.  The  Dblawarb,  Laokawanka  and  Westbsm  Bail- 

BOAD  CoMPANT,  appellant. 

(MK.  T.  129.) 

Moiter  and  tervant  ~~  liabUity  of  master  for  injury  oecasumed  by  gervant  in  reeU§u 

enforctment  ofordert, 

Plaiiitlff  Jumped  upon  the  baggage  car  of  defendant* b  train.  The  iMggageman  ordered 
him  off  ;  the  plaintiff  replied  that  he  ooold  not  get  off  because  of  a  pile  of  wood  be- 
side the  track.  Wbereapon  the  baggageman  kicked  him  off  and  he  fell  against  the 
wood,  and  tlien  nnder  the  cars  and  was  injured.  Defendant's  roles  forbade  persons 
riding  on  the  baggage  cars,  and  required  baggagemen  to  strictly  enforce  the  order. 
Held^  that  the  court  wad  correct  in  charging  the  jury  that,  although  the  plaintiff  was 
a  trespasser,  if  the  baggageman,  in  the  dischaige  of  his  duty,  pushed  him  off  the  train 
in  an  improper  manner,  and  at  a  dangerous  place,  the  defendant  was  liable  ;  but  that 
if  he  was  acting  willfully  and  maliciously  toward  the  plaintiff  outside  and  in  ezoeas 
of  his  duty,  the  defendant  was  not  liable. 

APPEAL  from  a  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  Third  Judicial  Department  denying  a  motion  for  a 
new  trial  and  ordering  judgment  on  a  verdict  for  the  plaintiff.  The 
opinion  of  the  Supreme  Court  is  reported  in  5  T.  &  C.  475  ;  and  3  Hun, 
829. 

The  action  was  to  recover  damages  for  an  injury  to  plaintiff  occa- 
sioned by  defendant's  servant. 

The  transaction  resulting  in  the  injury  occurred  at  Norwich,  May 
I  1872.     The  defendant  operated  a  broad-gauge  railroad  from  Bing- 
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hamton  to  Norwich,  and  a  narrow  gauge  railroad  from  Norwich  to 
Utica.  The  passenger  train  from  Binghamton  on  this  occasion  as  usual 
ran  to  flie  depot  at  Norwich  and  transferred  the  passengers  and  freight 
to  the  Utica  train  and  then  backed  south  on  a  switch,  a  distance  of  about 
sixtj  rods  to  the  round-house  to  make  up  the  new  train  which  was  to  run 
back  to  Binghamton.  While  the  train  was  unloading  and  transferring 
the  passengers  at  the  depot  the  plaintiff,  a  boj  twelve  years  old,  living 
near  the  depot,  got  on  the  platform  of  the  baggage  and  smoking  car,  at 
the  rear  end,  to  ride  down  to  the  round-house.  A  quantity  of  wood  was 
piled  at  one  point  along  near  the  west  side  of  the  track  for  a  distance  of 
over  100  feet.  While  the  train  was  backing  down  the  track,  and  when 
it  arrived  at  the  wood-pile,  the  baggageman  in  charge  of  the  train  discov- 
ered the  plaintift  on  the  platform  and  ordered  him  off.  According  to  the 
plaintiff's  testimony,  he  replied :  *^  I  can't,  the  wood  is  right  .here ;  I 
want  you  to  help  me,"  and  thereupon  the  baggageman  kicked  him  off. 
He  fell  against  the  wood  and  rolled  under  the  car,  th€f  wheel  of  which 
passed  over  and  crashed  his  leg.  A  prmted  notice  was  posted  up  in  the 
baggage  car,  and  another  one  near  where  the  plaintiff  was  standing  on 
the  platform,  as  follows :  "  No  person  will  be  allowed  to  ride  on  thi» 
baggage  car  except  the  regular  trainmen  employed  thereon.  Conductor 
and  baggageman  must  see  this  order  strictly  enforced."  Another  printed 
notice  was  contained  in  the  posted  time-card  as  follows  :  *'  Train  bag* 
gagemen  must  not  permit  any  person  to  ride  in  the  baggage  car,  except 
the  conductor  and  news  agent  connected  with  the  train.  Conductor  and> 
baggageman  will  be  held  alike  accountable  for  a  rigid  enforcement  of 
this  rule." 

At  the  close  of  the  plaintiff's  evidence  the  defendant's  counsel  moved 
for  a  nonsuit  on  the  grounds :  1.  The  plaintiff  was  a  trespasser,  or 
wrongfully  on  the  cars  of  the  defendant,  and  is  not  entitled  to  recover 
2.  The  plaintiff,  by  his  own  negligence,  contributed  to  the  accident.  3^ 
Upon  the  evidence  the  defendant  was  not  guilty  of  any  negligence  ot 
wrongful  act  in  reference  to  the  plaintiff ;  that  the  acts  of  Grow  (baggage- 
man), which  caused  the  injury,  were  not  authorized  by  the  defendant 
but  were  a  willful  and  wanton  assault  by  Gow  upon  the  plaintiff,  and  for 
these  acts  and  their  consequences  the  defendant  is  not  responsible  to  th» 
plaintiff.  The  court  denied  the  motion  and  ruled  that  it  was  a  question 
for  the  jury  whether  the  baggageman  was  there  acting  within  the  author* 
ity  of  the  company  in  putting  the  boy  off,  and  whether  he  acted  wil- 
fully and  wrongfully ;  to  which  the  defendant  excepted  After  the  defend- 
ant had  given  evidence  contradicting  the  plaintiff's  testimony,  and  al 
the  dose  of  the  case,  the  defendant's  counsel  renewed  his  motion  f^t 
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a  nonBoit  on  the  same  gronnds,  and  also  on  the  ground  that  no  right 
of  action  is  made  against  the  defendant  and  that  the  evidence  does  not 
warrant  a  submission  of  any  question  of  fact  to  the  jury  which  could 
authorise  a  recoyery.  The  motion  was  denied  and  the  defendant  excepted. 
The  court  then  submitted  the  following  questions  to  the  jury,  to  which 
the  defendant  also  excepted :  1.  Did  Grow  put  the  boy  off  the  cars  ? 
2.  Was  he  acting  within  the  authority  given  him  by  the  defendant?  8. 
Was  he  acting  maliciously  and  in  excess  of  his  authority  ? 

The  court  then  charged  the  jury,  among  other  things,  that  the  plain- 
tiff was  a  trespasser  on  the  car,  but  if  the  baggageman,  nevertheless,  in 
the  discharge  of  his  duty,  pushed  him  off  the  train  in  an  improper  man- 
ner and  at  a  dangerous  place  the  defendant  was  liable  ;  to  which  the  de- 
fendant excepted.  The  court  also  charged  the  jury  that  if  the  baggage- 
man pushed  the  boy  off  the  tnun,  and  in  doing  so  was  acting  as  the  em- 
ployee of  the  defendant  in  good  faith  in  the  discharge  of  a  duty  he  owed 
the  company,  the  defendant  would  be  liable  for  the  careless  and  negli- 
gent discharge  of  his  duty ;  but  if  he  was  acting  willfuUy  and  maliciously 
toward  the  plaintiff,  outside  of,  and  in  excess  of  his  duty,  then  the  bag- 
gageman alone  would  be  responsible  in  law  for  the  consequences ;  to 
which  the  defendant  excepted  and  requested  the  court  to  modify  the 
charge  or  to  charge  that  defendant  was  not  liable  if  the  baggageman 
acted  willfully  and  wantonly  without  authority  from  defendant.  Thii 
the  court  refused. 

Franeii  Keman^  for  appellant.  Plaintiff  was  wrongfully  on  de- 
fendant's car  and  it  was  not  liable  for  any  injury  sustained 
through  the  carelessness  or  neglect  of  its  servants.  RoherUan  v. 
N.  7.  and  E,  R.  R.  Co.,  22  Barb.  91 ;  Terry  v.  N.  T.  and  E,  A 
R.  Co.y  id.  674 ;  Eatm  v.  2>.,  L,  and  W.  R,  R.  Co.,  57  N.  T.  882 ; 
S.  C,  15  Am.  Rep.  518.  The  act  of  the  baggageman  was  an  un- 
authorized, wanton  and  willful  trespass  upon  plaintiff  for  which  defend- 
ant was  not  liable.  Wright  v.  Wikax,  19  Wend.  848 ;  haaesY.  Third 
Ave.  R.  R.  Co.,  47  N.  T.  122, 125-129 ;  S.  C,  7  Am.  Rep.  418 ;  ffughes 
T.  N.T.andN.  H.  R.  R.  Oo^  4  J.  d;  S.  222,  225-227 ;  Mali  v.  Lard, 
89  N.  T.,  881 ;  47  id.  127 ;  Vanderhilt  v.  R.  T.  Oo^  2  Corost  479- 
482. 

E.  H.  Prindkf  for  respondent. 

AifDBEwa,  J.    There  is,  at  this  time,  but  little  conflict  of  judicial 
opinion  in  reepect  to  the  general  rule  by  which  the  liability  of  a  mastei 
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for  the  miBcondiict  of  his  servant,  resulting  in  injory  to  third  persons,  ta 
to  be  tested  and  ascertained.  In  Higgint  v.  The  WatervtUi  7\tmp%h  Ckmh 
panffy  46  N.  Y.  23 ;  S.  C,  7  Am.  Bep.  298,  this  sabject  was  considered 
bj  this  conrt,  and  the  rule  was  declared  to  be,  that  the  master  was  re* 
sponsible  ettnliter  for  the  wrongfol  aet  of  the  servant  causing  injury  to  a 
third  person,  whether  the  act  was  one  of  negligence  or  positive  misfeas- 
ance, provided  the  servant  was  at  the  time  acting  for  the  master,  and 
within  the  scope  of  the  business  intrusted  to  him.  The  master  is  liable 
only  for  the  authorized  acts  of  the  servant,  and  the  root  of  his 
liability  for  the  servant's  acts  is  his  consent,  express  or  implied, 
thereto.  When  the  master  is  to  be  considered  as  having  authorized 
the  wrongful  act  of  the  servant,  so  as  to  make  him  liable  for  his 
misconduct,  is  the  point  of  difficulty.  Where  authority  is  conferred 
to  act  for  another,  without  special  limitation,  it  carries  with  it,  by  impli- 
cation, authority  to  do  all  things  necessary  to  its  execution ;  and  when 
it  involves  the  exercise  of  the  discretion  of  the  servant,  or  the  use  of 
force  toward  or  against  another,  the  use  of  such  discretion  or  force  ib  a 
part  of  the  thing  authorized,  and  when  exercised  becomes,  as  to  third 
persons,  the  discretion  and  act  of  the  master,  and  this,  although  the  ser- 
vant departed  from  the  private  instructions  of  the  master,  provided  he 
was  engaged  at  the  time  in  doing  his  master's  business,  and  was  acting 
within  the  general  scope  of  his  employment.  It  is  not  the  test  of  the 
master's  liability  for  the  wrongful  act  of  the  servant,  from  which  injury 
to  a  third  person  has  resulted,  that  he  expressly  authorized  the  partic- 
ular act  and  conduct  which  occasioned  it.  In  most  cases  where  the  mastei 
has  been  held  liable  for  the  negligent  or  tortious  act  of  the  servant,  the 
servant  acted  not  only  without  express  authority  to  do  the  wrong,  but  in 
violation  of  his  duty  to  the  master. 

It  is,  in  general,  sufficient  to  make  the  master  responsible  that  he  gave 
to  the  servant  an  authority,  or  made  it  his  duty  to  act  in  respect  to  the 
business  in  which  he  was  engaged  when  the  wrong  was  committed,  and 
that  the  act  complained  of  was  done  in  the  course  of  his  employment. 
The  master  in  that  case  will  be  deemed  to  have  consented  to  and  author 
ized  the  act  of  the  servant,  and  he  will  not  be  excused  from  liability, 
although  the  servant  abused  his  authority,  or  was  reckless  in  the  pei^ 
formance  of  his  duty,  or  inflicted  an  unnecessary  injury  in  executing  his 
master's  orders.  The  master  who  puts  the  servant  in  a  place  of  trust  or 
responsibility,  or  commits  to  him  the  management  of  his  business  or  the 
care  of  his  property,  is  justly  held  responsible  when  the  servant,  through 
lack  of  judgment  or  discretion,  or  from  infirmity  of  temper,  or  under  the 
Influence  of  passion  aroused  by  the  circumstances  and  the  occasion,  goes 


FEBRUARY  TERM,  1876.  fcOl 

BoondB  ▼•  The  Delaware,  Lackawanna  and  Western  Railroad  Co. 

beyoud  the  strict  line  of  his  daty  or  authority  and  inflicts  an  on  justifiable 
injury  upon  another.  But  it  b  said  that  the  master  is  not  responsible 
for  the  willful  act  of  the  servant.  This  is  the  language  of  some  of  the 
eases,  and  it  becomes  necessary  to  ascertain  its  meaning  when  used  in 
defining  the  master's  responsibility. 

The  case  of  McMmus  y.  Oricketi,  1  East,  106,  turned  upon  the  form 
of  the  action  and  the  distinction  between  trespass  and  case,  but  Lord 
Kenton,  in  pronouncing  the  judgment  of  the  court,  said :  '^  Where  a 
servant  quits  sight  of  the  object  for  which  he  was  employed,  and,  with- 
out having  in  view  his  master's  orders,  pursues  that  which  his  own 
malice  suggests,  his  master  will  not  be  liable  for  such  acts."  This  lan- 
guage was  cited  with  approval  in  Wright  v.  Wilcox j  19  Wend.  848,  and 
the  matter  was  held  not  to  be  responsible  where  the  servant,  in  driving 
his  master's  wagon  along  the  highway,  willfully  whipped  up  his  horses 
whUe  the  plaintiff's  son,  a  young  lad,  was  staQding  between  the  front  and 
back  wheels,  attempting,  with  the  implied  permission  of  the  servant,  to 
get  into  the  wagon,  in  consequence  of  which  the  boy  was  thrown  down, 
ran  over  and  injured.  The  servant  was  cautioned  by  a  bystander  that 
if  ne  did  not  stop  he  would  kill  the  boy.  The  court,  in  the  opinion  de- 
livered, assumed  that  the  evidence  showed  that  the  servant  whipped  up 
the  horses  with  a  willful  design  to  throw  the  boy  off.  The  act  of  the 
servant  was  imminently  dangerous,  and  it  might  reasonably  be  inferred 
from  the  evidence  that  he  designed  the  injury  which  resulted  from  it. 
^  The  law,"  said  Cowbn,  J.,  ^  holds  such  a  willful  act  a  departure  from 
the  master's  business."  So  in  VanderbiU  v.  77ie  Richmond  Turnpike 
Company^  2  Comst.  579,  the  master  of  the  defendant's  boat  intention- 
ally ran  into  the  boat  of  the  plaintiff,  and  the  court  held  that  this  was  a 
willful  trespass  of  the  master  for  which  the  defendant  was  not  liable.  In 
Lytnu  V.  Martin,  8  Ad.  &  El.  512,  it  was  held  that  where  a  servant 
merely  authorized  to  distrain  cattle  damage-feasant,  drives  cattle  from 
the  highway  into  his  master's  close,  and  there  distrains  them,  the  master 
is  not  liable.  In  Mali  v.  Larel,  39  N.  Y.  881,  the  act  compltdned  of  was 
an  illegal  imprisonment  of  the  plaintiff  by  the  servant  of  the  defendant, 
and  the  court  held  that  the  authority  to  do  the  act  could  not  be  implied 
from  the  general  employment  of  the  servant.  The  imprisonment,  as- 
suming that  the  suspicion  upon  which  it  was  made  was  well  founded, 
was  illegal.  The  master  could  not  lawfully  have  detained  the  defend- 
ant if  he  had  been  present,  and  the  court  were  of  the  opinion  that  the 
servant  could  not  be  said  to  be  engaged  in  his  master's  business  when  he 
assumed  to  do  what  the  master  could  not  have  done  himself.  See,  also, 
BoUnghroke  v.  The  Local  Board,  etc*,  L.  B.,  9  C.  P.  575.  It  is  quite  use 
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less  to  attempt  to  reconcile  all  the  cases.  The  discrepancy  between 
ihem  arises  not  so  much  from  a  difference  of  opinion  as  to  the  role  of 
law  on  the  subject  as  from  its  application  to  the  facts  of  a  given  case. 

It  seems  to  be  clear  enon^  from  the  cases  in  this  State  that  the  act  of 
the  servant  causing  actionable  injury  to  a  third  person  does  not  subject 
the  master  to  civil  responsibility  in  all  cases  where  it  appears  that  the 
servant  was  at  the  time  in  the  use  of  his  master's  property,  or  becanse 
the  act,  in  some  general  sense,  was  done  whUe  he  was  doing  his  master's 
business,  irrespective  of  the  retd  nature  and  motive  of  the  transaction. 
On  the  other  hand,  the  master  is  not  exempt  from  responsibility  in  aU 
cases  on  showing  that  the  servant,  without  express  authority,  designed  to 
do  the  act  or  the  injury  complained  of.  If  he  is  authorised  to  use  force 
against  another  when  necessary  in  executing  his  master's  orders,  the 
master  commits  it  to  him  to  decide  what  degree  of  force  he  shall  use ; 
and  if,  through  misjudgment  or  violence  of  temper,  he  goes  beyond  the 
necessity  of  the  occasion,  and  gives  a  right  of  action  to  another,  he  can* 
not,  as  to  third  persons,  be  said  to  have  been  acting  without  the  line  of 
his  duty,  or  to  have  departed  from  his  master's  business.  If,  however, 
the  servant,  under  guise  and  cover  of  executing  his  master's  orders,, 
and  exercising  the  authority  conferred  upon  him,  willfully  and  design- 
edly, for  the  purpose  of  accomplishing  his  own  independent,  malicious 
and  wicked  purposes,  does  any  injury  to  another,  then  the  master  is  not 
liable.  The  relation  of  master  and  servant,  as  to  that  transaction,  does 
not  exist  between  them.  It  is  willful  and  wanton  wrong  and  trespass, 
for  which  the  master  cannot  be  held  responsible.  And  when  it  is  said 
that  the  master  is  not  responsible  for  the  willful  wrong  of  the  servant* 
the  language  is  to  be  understood  as  referring  to  an  act  of  positive  and 
designed  injury,  not  done  with  a  view  to  the  master's  service,  or  for  the 
purpose  of  executing  his  orders.  In  this  view,  the  judge  at  the  trial  cor 
rectly  refused  to  qualify  his  charge,  or  to  charge  that  it  was  sufficient  to 
exempt  the  defendant  from  liability  that  the  act  of  the  brakeman  in 
putting  the  plaintiff  off  the  car  was  willful.  He  had  already  charged 
that  if  the  brakeman  acted  ^^  willfully  and  maliciously  toward  the  plain- 
tiff, outside  of  and  in  excess  of  his  duty,"  in  putting  him  off  of  the  car, 
the  defendant  was  not  liable.  If  the  counsel  intended  to  claim  that  the 
defendant  was  exempt  from  responsibility  if  the  brakeman  acted  will- 
fully, although  without  malice,  the  point  was  not  well  taken.  That  the 
brakeman  designed  to  put  the  plaintiff  off  the  car  was  not  disputed,  and 
this  was  consistent  with  the  authority  and  duty  intrusted  to  him.  But  a 
willful  act  which  will  exempt  a  master  from  liability  for  the  tort  of  his 
servant  must  be  done  outside   of  his  duty  and  his  master's  business.  The 
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diarge  was,  therefore,  strictly  correct,  and  the  exception  was  not   weU 
taken. 

Neither  was  the  defendant  entitled  to  have  the  court  rule,  as  matter  oi 
law  that,  upon  the  drcnmstances  as  shown  bj  the  evidence  on  the  part 
of  the  plaintiff,  the  defendant  was  not  responsible.  It  is  conceded  that 
che  removal  of  the  plaintiff  from  the  car  was  within  the  scope  of  the  an* 
thority  conferred  upon  the  baggageman.  The  plaintiff  had  no  right  to 
be  there.  He  was  not  a  passenger  or  servant,  and  had  no  express  or 
implied  permission  to  be  upon  the  car.  The  brakeman,  in  kicking  the 
boy  from  the  platform,  acted  violently  and  unreasonably,  and  to  do  this 
while  the  car  was  in  motion,  and  when  the  space  between  it  and  the  wood- 
pile was  so  small,  was  dangerous  in  the  extreme.  But  the  court  could 
not  say  from  the  evidence  that  the  brakeman  was  acting  outside  of  and 
without  regard  to  his  employment,  or  designed  to  do  the  injury  which 
resulted,  or  that  the  act  was  willful  within  the  rule  we  have  stated.  If 
the  master,  when  sued  for  an  injury  resulting  from  the  tortious  act  of 
his  servant  while  apparently  engaged  in  executing  his  orders,  claims  ex- 
emption upon  the  ground  that  the  servant  was,  in  fact,  pursuing  his  own 
purposes,  without  reference  to  his  master's  business,  and  was  acting 
maliciously  and  willfully,  it  must,  ordinarily,  be  left  to  the  jury  to  de- 
termine this  issue  upon  a  consideration  of  all  the  facts  and  circumstances 
proved.  See  Jackson  v.  The  Second  Ave,  E.  R.  Oo.^  47  N.  Y.  274  \ 
S.  C,  7  Am.  Rep.  448.  There  may  be  cases  where  this  rule  does  not 
apply,  and  where  the  court  would  be  justified  in  taking  the  case  from 
the  jury ;  but  where  different  inferences  may  be  drawn  from  the  facts 
proved,  and  when,  in  one  view,  they  may  be  consistent  with  the  liability 
of  the  master,  the  case  must  be  left  to  the  jui^.  The  fact  that  the 
plaintiff  was  a  trespasser  on  the  cars  is  not  a  defense.  The  lad  did  not 
forfeit  his  life,  nor  subject  himself  to  the  loss  of  his  limbs,  because  he  was 
wrongfully  on  the  car.  The  defendant  owed  him  no  duty  of  care  by 
reason  of  any  special  relation  assumed  or  existing  between  the  company 
and  him,  but  he  was  entitled  to  be  protected  against  unnecessary  injury 
by  the  defendant  or  its  servants  in  exercising  the  right  of  removing  him, 
and  especially  from  the  unnecessary  and  unjustifiable  act  of  the  brake- 
man  by  which  his  life  was  put  in  peril,  and  which  resulted  in  his  losing 
bis  limb.  Sanford  v.  Mghih  Ave,  R.  R.  Co.,  28  N.  Y.  843 ;  Lovett  v. 
Salemy  etc.,  R.  R.  Oo.y  9  Allen,  557  ;  Holmes  v.  Wakejieldy  12  id.  580. 

No  error  of  law  was  committed  on  the  trial,  and  the  judgment  of  tbt 
General  Term  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  (iffirmetL 
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LkMOKtf  appellant^  t.  Clabk* 
(6i  N.  T.  soa) 

Defeodanl  made  anoto  for  theaooommodatloii  of  a  firm  who  piocnnd  Hb  dlaooant  at  a 
iMUik.  A  partner  in  the  firm  borrowed  money  from  plaintiff  to  take  np  the  note  and 
after  it  waadne  took  it  np  and  eenth  to  plaintiff.  J?eM,  that  plaintiff  took  title  to 
the  note  from  the  partner  and  not  from  the  bank  and  oonld  not  reoover  against  de* 
f endant  thereon. 

APPEAL  from  an  order  of  the  General  Term  granting  a  new  triaL 
The  action  was  upon  a  promissory  note  made  by  defendant.  The 
^MSts  sufficiently  appear  in  the  opinion.  The  case  was  tried  before  a  re- 
feree who  gaye  judgment  for  plaintiff  which  was  set  aside  by  the  Qene* 
tal  Term. 

Thomas  H.  HtMcard^  for  appellant. 

CI  F.  Brawny  for  respondent. 

Eabl,  J.  The  defendant  made  the  note  in  suit  for  the  benefit  and 
accommodation  of  the  firm  of  Lambert  &  Lincoln.  It  was  discounted  and 
Ihe  proceeds  passed  to  their  credit  by  the  North  Biver  Bank.  Each  mem- 
ber was  therefore  bound,  as  to  the  maker,  to  pay  the  note,  and  thus  saye 
him  from  liability  on  account  thereof.  Before  the  note  became  due  the 
firm  was  dissolyed,  and  Lincoln  was  to  close  up  its  business.  Plaintiff 
liyed  in  Canada,  and  Lincoln  wrote  him,  requesting  him  to  take  up  the 
note  and  furnish  the  money  for  that  purpose.  Plaintiff,  a  few  days  be- 
fore the  maturity  of  the  note,  sent  Lincoln  the  money,  which  he  placed 
in  the  bank  to  his  indiyidual  credit.  On  the  day  the  note  fell  due  he 
went  to  the  bank,  and,  by  his  individual  check,  paid  the  note  to  the  dis- 
count clerk,  who  knew  at  the  time  that  it  was  an  accommodation  note* 
He  did  not  assume  to  act  as  agent  for  any  one,  and  did  not  ask  to  have 
the  note  transferriMl  to  any  one,  and  did  not  mention  plaintiff's  name 
in  any  way.  It  is  true  that  he  asked  to  haye  the  note  protested  so  that 
he  could  hold  the  indorser  and  maker,  but  he  did  not  disclose  why  he 
wanted  to  hold  them.  After  he  had  thus  paid  and  taken  it,  he  sent  it  fai 
the  plaintiff.  Upon  such  a  state  of  facts,  did  plaintiff  take  his  title  from 
the  bank  or  from  Lincoln  ?  If  he  took  it  from  the  bank,  he  took  the 
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place  of  the  bank,  and  his  title  and  right  to  enforce  it  were  as  good  aa 
those  of  the  bank  at  the  time  he  took  it  But  if  he  took  it  from  Lin* 
coin,  it  being  past  due,  he  took  it  subject  to  any  defense  defendant 
eoiild  have  made  if  sued  by  Lincoln,  and  in  such  case  defendant's  de- 
fense would  have  been  perfect.  He  could  not  be  snccessfolly  sued  by 
eithet  of  the  persons  for  whose  accommodation  he  made  the  note. 

Plaintiff  did  not  take  title  from  the  bank.  It  matters  not  that  he  fmv 
nished  the  money,  and  that  Lincoln  promised  to  use  it  in  taking  up  thia 
note  for  him.  It  matters  not  that  the  note  was  protested  so  that  the  in* 
dorser  and  maker  could  be  held,  or  that  the  bank  did  not  intend  abso* 
lutely  to  discharge  and  cancel  the  note.  The  question  u,  did  the  bank 
transfer  or  sell  the  note  to  the  plaintiff  ?  To  make  a  sale  or  transfer  takea 
two  parties,  one  to  sell  and  the  other  to  buy,  and  the  bank  could  not  be 
made  a  seller  without  its  knowledge  or  consent.  It  was  not  bound  to 
sell  or  transfer  the  note.  All  it  was  bound  to  do  was  to  surrender  it 
upon  payment  by  the  person  liable  to  pay  it  A  seller  in  such  a  case 
incurs  some  obligation  by  the  side,  although  he  does  not  indorse  the 
paper.  He  impliedly  warrants  that  the  paper  is  genuine  and  all  it  pmv 
ports  to  be  on  its  i^ce,  and  he  cannot  be  drawn  into  this  implied  war* 
ranty  without  his  consent  JBatiman  y.  JPbitnery  82  N.  H.  288 ;  Deta^ 
ware  Sank  ▼.  Jamg^  20  N.  Y.  226 ;  MorrUan  y.  Ourrie,  4  Duer,  79  *, 
Aldrieh  y.  Jackeonj  5  R.  I.  218 ;  2  Parsons  on  Notes  and  Bills  (2d  ed.)^ 
87.  All  the  bank  did  in  this  case  was  to  take  payment  of  the  note,  and 
deliyer  it  up  to  a  party  paying  and  liable  to  pay,  after  protesting  it,  so 
that  he  could  make  such  use  of  it  as  the  law  and  the  facts  would  author- 
ise. It  did  not  transfer  or  intend  to  transfer  it.  The  plaintiff,  there- 
fore, took  no  title  to  it  from  the  bank,  but  he  took  it  from  Lincoln,  and 
cannot,  therefore,  enforce  it  against  the  defendant 

The  order  of  the  General  Term  must,  therefore,  be  affirmed,  and  judg 
ment  absolute  ordered  against  the  plaintiff,  with  costs. 

An  concur. 

Ordtr  affirmed  and  Judgment  aecordinglf. 
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Clark  V.  Siokler. 


Olabk  t.  Sioklbb,  appellaat 

(MN.T.28t) 
Swntgikip  ^  wkm  forbeara$w$  to  principal  dom  nai  dUdtarge  mtntjf, 

Hm  principal  debtor  upon  an  oTeidae  promissory  note  went  with  the  monsj  to  paj  it 
to  the  holder,  who  declined  to  receive  payment  and  requested  the  debtor  to  Iceep  Hm 
money,  which  he  did.  Bdd,  not  to  discharge  a  surety  on  the  note  though  the  prin- 
cipal debtor  was  then  solvent  and  became  afterward  insolvent 

APPEAL  by  defendant  from  a  judgment  of  General  Term  affirming 
a  judgment  in  favor  of  plaintiff. 
The  action  was  npon  a  promissory  note  made  by  one  Mott  as  prin- 
•dpal,  and  defendant  as  surety.  The  facts  sufficiently  appear  in  the 
opinion.  The  note  was  payable  to  plaintifTs  intestate  or  bearer,  and 
aaid  intestate  held  it  at  the  time  the  offer  of  payment  mentioned  in  the 
opinion  was  made. 

Z.  Z.  Bandy ^  for  appellant.  Defendant  was  discharged  by  what  took  place 
between  Mott  and  the  wife  of  plaintiff's  intestate.  People  y.  Jamony  7 
Johns.  882  ;  King  v.  Baldwin,  2  Johns.  Ch.  554  ;  Suprs^  etc.,  v.  DcWy  1 
Den.  268  ;  1  Story's  Eq.  Jnr.,  §§  824, 825, 826,  note  1 ;  Beynolds  ▼.  Ward, 
^  Wend.  501 ;  Gahn  Y.2feifncetnct,3  Paige,  618;  11  Wend.  812 ;  New- 
earn  v.  Finch,  25  Barb.  178 ;  Bart  v.  Budsan,  6  Duer,  294 ;  Grant  y.  Smithy 
46  N.  Y.  97 ;  Bangs  y.  Strang,  10  Paige,  11 ;  7  Hill,  250;  Ludhw  y.  » 
mond,  2  Cai.  Cas.  1 ;  Fox  y.  Parker,  44  Barb.  541 ;  MiUer  y.  McOann,  7 
Paige,  457  ;  Rathhone  y.  Warren,  10  Johns.  581  ;  Rvble  y.  Norman,  7  Bush, 
•584 ;  Wilson  y.  Edwards,  6  Lans.  184.  An  act  done  by  the  creditor  in* 
jurious  to  the  surety  is  sufficient  to  discharge  surety.  King  y.  Baldwin, 
17  Johns.  884 ;  Paine  y.  Packard,  18  id.  174 ;  BtMly  y.  Brown,  16  id. 
72 ;  Smith  y.  Townsend,  25  N.  Y.  479 ;  BilUngton  v.  Wagoner,  S3  id. 
82 ;  (Jhester  y.  Kingston  Bk.,  16  id.  886 ;  BurgeU  y.  EUis,  45  id.  Ill ; 
Schroeppd  y.  Shaw,  8  id.  446 ;  Rees  y.  Berrington,  2  Yes.  540 ;  Bogd 
y.  McDonough,  89  How.  Pr.  889 ;  Wright  y.  Auetin,  56  Barb.  18 ;  Tho^os 
y.  Stetson,  59  Me.  229 ;  Sears  y.  Van  Dusen,  25  Mich.  851 ;  Joslgn  y. 
Eastman,  46  Yt.  258.  There  was  a  sufficient  tender  to  discharge  surety 
Ooit  y.  Bouston,  8  Johns.  Gh.  243  ;  Warrens  y.  Mains,  7  Johns.  476 
Douglass  y.  Patrick,  8  T.  R  688  ;  OomeU  y.  ffaighi,  21  N.  Y,  462, 465  > 
Messerole  y.  Archer,  8  Bosw.  876  ;  Benkardy.  Bahcock,  27  How.  Pr.  895, 
491 ;  Dunham  y.  Jackson,  6  Wend.  22,  note  a,  85 ;  Bakeman  y.  Pooler, 
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15  id.  637  ;  Sbrtmg  y.  Rake^  46  Barb.  227.  There  was  an  extension  of 
dme  and  waiver  which  discharged  defendant.  FeUows  y.  Prentiss^  3 
Den.  512 ;  Myers  y.  Welles^  5  Hill,  463 ;  HaH  y.  Hudson^  6  Daer,  304 ; 
Bangt  v.  Mosher,  23  Barb.  478 ;  Holmet  v.  Dole,  Clark's  Ch.  73;  BL  of 
Albion  Y.  Bums,  47  N.  Y.  175 ;  Fleming  y.  GUberi,  3  Johns.  528 ;  Second 
Nat.  Bk.  V.  Poueher,  56  N.  Y.  352. 

B,  M,  Tovmeend,  for  respondent. 

Church,  C.  J.  This  action  is  upon  a  promissory  note  made  by  one 
Mott  as  the  principal  debtor,  and  by  the  defendant's  intestate  as  his 
surety.  The  referee  fonnd  that  Mott,  the  principtd  debtor,  some  time 
after  the  note  was  due,  went  to  the  holder  with  the  money  to  pay  it, 
which  the  latter  (by  his  wife  acting  for  him  with  authority)  declined  to 
receive,  giving  as  a  reason  that  he  had  no  use  for  the  money,  and  re- 
quested that  Mott  would  keep  it.  It  is  also  found  that  Mott  was  then 
solvent,  and  afterward  became  insolvent,  and  the  question  is,  whether 
the  surety  is  discharged.  As  a  matter  of  abstract  equity,  the  argument 
is  plausible,  at  least,  that  inasmuch  as  the  note  was  not  paid  by  reason 
of  the  request  of  the  holder,  the  latter  ought  not  to  enforce  it  against 
the  surety  after  the  principal  debtor  had  become  insolvent.  The  gen* 
end  rule  applicable  to  the  relation  of  creditor  and  surety  is  stated  by 
Judge  Stort  as  follows :  ^'  If  a  creditor  does  any  act  injurious  to  the 
surety,  or  inconsistent  with  his  rights,  or  if  he  omits  to  do  any  act,  when 
required  by  the  surety,  which  his  duty  enjoins  him  to  do,  and  the  omis- 
sion proves  injurious  to  the  surety,  the  latter  will  be  discharged,  and  he 
may  set  up  such  conduct  as  a  defense  to  any  suit  brought  against  him.** 
1  Story's  Equity,  §§  325,  326,  and  cases  cited  in  note.  The  current  oi 
authority,  which  I  think  is  quite  harmonious,  establishes  that  the  act 
which  will  discharge  a  surety  must  be  legally  injurious  or  inconsistent 
with  his  legal  rights.  Au  agreement  with  the  principal  debtor  extend- 
ing the  time  of  payment,  or  in  any  manner  changing  the  contract  made 
by  the  surety,  will  have  that  effect  So  the  release  of  a  security  held  by 
Che  creditor  and  the  like.  The  facts  found  by  the  referee  do  not  present 
a  case  within  the  rule.  The  contract  was  not  changed.  The  time  was 
not  extended  by  any  binding  agreemeiu.  An  action  might  have  been 
brought  immediately  after  the  transaction  in  respect  to  the  payment,  and 
the  circumstances  which  took  place  would  not  have  constituted  a  defense. 
It  is  well  settled  that  mere  indulgence  will  not  discharge  a  surety. 
nompeon  v.  HaO,  45  Barb.  214;  Schroeppd  v.  Shaw,  3  N.  Y.  446; 
Fukon  V.  Mathews,  15  Johns.  433.     The  holder  preferred  not  to  colled 
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the  note,  and  gave  indnlgenoe,  bat  not  a  stipulated  extension.  The  other 
principle  referred  to  is,  that  the  surety  may  be  discharged  from  an  omia 
sion  of  du^  on  the  part  of  the  creditor,  bat  the  surety  must  intervene 
and  request  the  performance  of  the  duty.  It  has  been  established, 
accordingly,  that  if  a  surety  request  the  creditor  to  sue,  and  the  latter  n^ 
lects  to  do  so,  the  surety  will  be  discharged  if  the  neglect  has  produced 
injury.  25  N.  T.  552.  Here  there  was  no  request.  The  surety  did 
nothing.  He  was  not  preyented  from  demanding  prosecution  by  the 
creditor,  nor  from  paying  the  note  and  prosecuting  the  principal  himselL 
We  are  now  asked  to  go  a  step  further  and  hold  that  if  a  note  is  not 
paid  because  the  creditor  prefers  to  give  indulgence  rather  than  receive 
payment,  the  surety  is  discharged  if  the  prindpal  debtor  happens  to  be- 
come insolvent.  We  have  not  been  referred  to  any  authority  for  such  a 
precedent.  The  case  of  Sean  v.  Van  Dutenj  25  Mich.  351,  was  upon 
a  guaranty  of  collection.  It  does  not  appear  distinctly  upon  what 
ground  the  court  placed  its  decision ;  but  the  question  of  diligence  was 
necessarily  involved,  besides  the  refusal  to  accept  the  money  when  offered, 
and  there  was  a  neglect  to  prosecute  for  two  years,  during  which  the 
guarantor  became  insolvent.  The  decision  was  clearly  right  without  the 
fact  of  the  offer  to  pay,  and  that  circumstance  only  aggravated  the 
laehe$.  In  the  case  cited  from  46  Yt.  258  there  was  a  tender  of  the 
money  due,  which  was  held  to  discharge  the  surety,  although  not  ao- 
cepted.  On  the  other  side,  the  recent  case  in  thb  court  of  Tt$  Secomd 
National  Bank  of  Otwego  v.  P&uehery  56  N.  Y.  848,  dedded  that  where 
a  debtor  owing  two  demands  offered  to  pay  one  of  them,  and  was  in- 
duced  by  the  creditor  to  pay  the  other,  the  indorsers  upon  the  demand 
not  paid  were  not  discharged.  The  circumstances  which  will  discharge 
a  surety  are  wiall  defined  by  repeated  adjudications,  vis. :  The  doing  an 
act  which  is  legally  injurious  to  the  surety,  or  which  impairs  his  l^al 
rights,  or  the  omission  to  perform  a  duty  when  required  by  a  surety,  which 
omission  results  in  injury  to  the  surety.  Indulgence  to  a  debtor  is  not  suffl- 
cient,  and  the  distinction  is  not  apparent  between  indulgence,  with  the 
express  consent  or  even  request  of  the  creditor,  and  mere  silent  delay, 
provided  the  contract  is  not  changed  or  impaired.  It  is  a  common 
occurrence  for  debtors  to  ask  indulgence  without  any  specified  time,  and 
creditors  would  constantly  be  in  danger  of  losing  their  debts  by  mere 
negative  acquiescence.  The  facts  presented  in  this  case  rarely  occur. 
It  is  not  often  that  the  debtor  omits  to  pay  at  the  request  of  the  creditor, 
but  if  we  enlarge  the  grounds  for  discharging  a  surety  in  such  a  case, 
we  shaU  establish  a  precedent  which  may  prove  highly  injurioos  in  un- 
settling and  weakening  the  obligations  of  written  instroments.     It  is 
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better  to  adhere  to  established  general  rules  than  to  attempt  to  work  oat 
equity  in  exceptional  cases. 

It  is  quite  evident  that  the  creditor  had  no  idea  of  discharging  the 
surety.  He  did  not  prevent  the  payment  of  the  note.  He  did  not  re- 
fase  to  receive  the  money.  He  only  expressed  a  desire  that  it  should  not 
be  paid.  There  was  no  tender  or  attempt  to  tender  the  money.  The 
contract  was  not  changed.  The  surety  did  not  intervene  and  request  any 
action  on  the  part  of  the  creditor ;  and  although  loss  has  occurred  in  con- 
sequence of  the  indulgence,  it  cannot  be  affirmed  that  the  creditor  did 
any  act  impairing  the  legal  rights  of  the  surety,  nor  did  the  latter  take 
any  action  to  relieve  himself  from  liability. 

The  judgment  must  be  affirmed. 

All  concur. 


PATTXBfloir  V.  BiBDSALL,  appdlaut. 

(64  K.  T.  20L) 

Umuy  «—  m  ttMneal  eantraet  doei  not  taint  M  eontraet. 

Plaintiff  advaaoed  money  to  pay  a  moitgage  taking  another  moilsage  to  seooie  the  wA 
vsaoe.  Hie  second  mortgage  was  dedazed  void  for  nsory.  JXe/d,  that  the  nsnry  dM 
not  affect  the  flrrt  mortgaite,  and  the  seoood  mortgage  being  void  the  pikr  morlgags 
sarvived  and  conld  be  enforced  by  plaintiff. 

APPEAL  by  defendant  from  a  judgment  of  the  General  Term  afflnn- 
ing  a  judgment  in  favor  of  plaintiff. 
The  action  was  brought  for  the  purpose  of  obtaining  a  judgment  sub* 
rogating  plaintiff  to  the  rights  of  a  prior  mortgagee  in  reference  to  prem* 
Ises  upon  which  plaintiff  held  a  mortgage  which  was  void  for  usury. 
The  fiicts  were  these :  Plaintiff  and  another  held  a  judgment  of  fore- 
closure against  premises  owned  by  defendants,  and  which  were  subject 
to  a  prior  mortgage  held  by  one  Tompkins.  In  pursuance  of  an  agre^ 
ment  between  the  parties  the  premises  were  sold  under  the  foreclosed 
mortgage,  and  conveyed  to  one  of  the  defendants.  The  plaintiffs  in  that 
action  advanced  the  moneys  due  on  the  Tompkins  mortgage,  and  caused 
that  mortgage  to  be  satisfied.  To  secure  the  amount  of  the  indebtedness 
to  them,  and  also  the  amount  paid  upon  the  Tompkins  mortgage,  de* 

fendants  executed  to  such  plaintiffs  a  mortffaire  upon  the  same  premises* 
Vol.  XXL_77  •«-«     i~ 
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This  mortgage  was  in  an  action  for  that  purpose  declared  void  for  usnrj. 
PlaintifEs  herein  having  acquired  the  entire  interest  in  the  indebtedness 
thus  incorred  by  defendant  brought  this  action.  The  Supreme  Court,  at 
Special  Term,  granted  judgment  for  the  plaintiff  which  judgment  was 
affirmed  at  the  General  Term. 

Geo.  B.  Bradley^  for  appellants,  cited  Riee  y.  WMngy  5  Wend. 
595,  598 ;  Kellogg  y.  Adamsy  89  N.  T.  28 ;  WintUd  Ek.  y.  Wehb,  id. 
825 ;  Detffitt  y.  Brtsbaney  16  id.  508 ;  Schroeppel  y.  Coming^  5  Den. 
286 ;  MswortA  y.  Lockwood,  42  N.  T.  96 ;  Dauehg  v.  Bennett,  7  How. 
Pr.  375 ;  ^enkins  y.  Oont.  Ins.  Oo.,  12  id.  66-69 ;  5  Wend.  598, 599  ;  87 
N.  Y.  858  ;  89  id.  825. 

Geo.  T,  Spencer^  for  respondent. 

Allen,  J.  The  form  which  the  parties  haye  seen  fit  to  giye  the 
transaction,  brought  under  reyiew  by  this  appeal,  cannot  be  ignored, 
when  to  do  so  would  be  a  peryersion  of  justice  and  agunst  equity  and 
good  conscience.  The  transaction  was  in  substance,  as  it  was  in  form,  so 
far  as  the  mortgage  sought  to  be  enforced  by  the  plaintiff  is  concerned, 
an  advance  of  money  to  the  mortgagee  in  redemption  and  discharge  of 
the  mortgage,  and  to  relieve  the  premises  from  the  incumbrance  in  favor 
and  for  the  benefit  of  junior  incumbrances  held  by  the  pluntiff.  It  was 
not  a  loan  of  money  to  the  defendants,  and  was  not  so  regarded  by  the 
parties.  The  intent  was  not  to  release  the  mortgage  debt  or  relieve  th€ 
premises  from  the  incumbrance,  but  to  continue  the  same  in  a  new  form, 
and  to  extend  the  time  of  payment.  The  statutes  against  usury  render 
void  all  contracts  and  securities  which  are  the  outgrowth  of  or  depend 
for  their  support  and  consideration  upon  agreements  which  are  usurious. 
Laws  of  1887,  chap.  480.  Obligations  and  securities  having  an  inde- 
pendent existence  untainted  by  usury,  are  not  affected  by  the  statute, 
although  they  are  the  subjects  of  contracts  tainted  with  the  vice  of 
usury. 

A  valid  and  subsisting  debt  is  not  destroyed  because  induded  in  a  se> 
curity  or  made  the  subject  of  a  contract  void  or  invalid,  either  because 
violative  of  the  statutes  against  usury,  or  for  any  other  reason.  Although 
formally  satisfied  and  discharged,  and  the  security  surrendered,  it  may 
be  revived  and  enforced  in  case  the  new  security  is  invalidated  and 
Avoided.  Rice  v.  Welling^  5  Wend.  595  ;  Cook  v.  Barnes,  86  N.  Y.  520  { 
Robinson  v.  Stewart,  6  Seld.  189  ;  Farmers  Sf  Mechanics'  Bank  of  Genesee 
r.  Joslgn,  87  N.  Y.  858  ;   Winsted  Bank  v.  Wehb,  89  id.  825  ;  Gerwig  v. 
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SiUerhfy  55  id.  214.  Within  the  principle  established  by  the  anthorities 
quoted,  had  the  plaintiff,  at  the  time  of  consummating  the  usurious  agree- 
ment, been  the  holder  of  the  bond  and  mortgage  in  suit,  and  canceled 
and  burrendered  the  same,  in  pursuance  of  the  agreement,  it  would  have 
been  revired  upon  the  annulling  of  the  usurious  agreement  and  security, 
and  he  could  hare  enforced  the  same,  subject  to  any  intervening  equities 
of  third  persons  that  might  have  come  into  existence.  The  debt  would 
not  have  been  extinguished,  the  substituted  contract  being  void.  The 
defendants  could  not  have  availed  themselves  of  the  substituted  invalid 
contract  as  a  shield  from  liability  upon  the  valid  obligation.  The  case 
is  not  different  in  principle,  for  the  reason  that  instead  of  satisfying  a 
valid  obligation  held  by  himself,  he  has  procured  satisfaction  by  payment 
of  an  obligation  held  by  a  third  person.  The  debt  has  not  been  paid  by 
the  debtor,  nor  released  or  extinguished,  except  as  it  has  been  included 
in  a  new  and  invalid  security,  and  in  equity  as  well  as  in  law  the  debt 
revives  in  favor  of  the  party  who  is  the  equitable  owner  and  entitled  to 
the  benefit  of  it.  Gerwig  v.  Sitterly,  mpra.  Full  effect  should  be  ^ven 
to  the  statutes  agdnst  usury,  but  nice  distinctions  should  not  be  favored 
for  the  purpose  of  extending  the  penalties  to  cases  not  within  the  spirit 
of  the  act.  In  Deuntt  v.  Brisbane,  16  N.  Y.  508,  and  Schroeppel  v. 
Coming,  5  Den.  236,  referred  to  by  the  counsel  for  the  appellant,  the 
assignment  of  the  securities,  and  not  the  securities  themselves,  were  held 
invalid. 

The  plaintiff,  as  a  junior  incumbrancer  of  the  mortgaged  premises,  had 
a  right  to  pay  the  mortgage,  and  to  be  subrogated,  either  by  assignment 
or  by  act  and  operation  of  law,  to  the  rights  of  the  mortgagee ;  and  his 
act  in  paying  was  not  necessarily  the  result  of  the  usurious  agreement 
with  the  defendants.  His  rights  would  have  been  the  same  had  that 
agreement  not  been  made,  and  cannot  be  held  to  have  been  destroyed  by 
reason  of  his  entering  into  that  contract.  Equity  will  give  him  the  same 
benefit  of  his  redemption  as  if  he  had  redeemed  voluntarily  and  without 
having  made  the  illegal  agreement  with  the  defendants.  The  act  of  re- 
demption may  be  referred  to  and  sustained  by  the  right  rather  than  the 
usurious  agreement  of  the  parties.  In  support  of  the  equities  of  the 
plaintiff,  the  usurious  agreement  may  be  laid  out  of  view  as  the  moving 
cause  of  the  redemption.  Having  at  the  time  of  the  agreement  the  right 
of  redemption  and  subrogation,  the  agreement  of  the  parties  must  be 
construed  and  carried  out  with  respect  to  that  right.  He  was  the  poten- 
tial owner  in  equity  of  the  mortgage,  in  virtue  of  his  right  of  redemp- 
tion, and  the  contract  was  not  different  in  substance,  nor  its  consumma- 
tion by  the  satisfaction  of  the  mortgage  different  in  effect  from  what  it 
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would  have  been  had  he  been  the  holder  and  owner  in  fact.  By  paying 
the  mortgage  he  became  entitled  to  a  cession  of  the  debt,  and  a  subroga- 
tion and  substitution  to  all  the  rights  and  action  of  the  mortgageci  and 
the  mortgage  most  be  regarded  as  against  the  mortgagors  as  still  sub- 
sisting and  unexdnguished.  Sto.  £q.  Jur.,  §§  635,  1227 ;  PardM  y.  Fm 
Anhm,  8  Barb.  584 ;  AveriU  y.  Taylor^  4  Seld.  44 ;  EOtworth  y.  Lody 
wood,  42  N.  Y.  89  ;  JmMiu  y.  ChnHnmUal  Jkturance  Ob.,  12  How.  Pr. 
67. 

The  defendants  haye  the  full  benefit  of  the  laws  against  usury  when 
they  ayoid,  as  they  haye  done,  the  contract  which  was  tainted  with  usury, 
and  can  neither  in  equity  or  good  consdence,  or  by  yirtue  of  any  proyis 
ion  of  the  statute,  claim  that  the  pre-existing  obligations,  free  from  the 
yice  of  usury,  which  they  haye  not  paid  or  in  any  way  satisfied  or  dia- 
charged,  should  not  be  enforced  against  them.  Tlie  judgment  was  right 
and  is  well  sustained  by  the  reasons  assigned  at  Spedal  Temny  and  moat 
be  affirmed 

All  concur. 


Wmrsy  appellanti  t.  Continbhtal  Matiohal  Bavx. 

(64  K.  T.  81&) 
Mutake  •/* /bef — poywenl  (ffalUrtd  hSl  bjf  drawte. 

Hm  dxawsM  of  a  hDl  aie  only  held  to  a  knowledi^  of  the  sigiiatciTe  of  their  oonMpoiid* 
ent,  while  the  holder  of  the  Wl  is  held  to  a  knowledge  of  eveiy  other  fact  hi  respect 
to  It  Aoeordlngly,  where  the  holder  of  a  bin,  the  amoant  hi  which  had  been 
altered  from  t37  to  18,700,  preeented  it  to  the  drawee,  by  whom  it  was  paid*  heU^ 
that  the  drawee  was  entitled  to  reoorer  back  the  amoontpaid  on  disoovezlng  the  mis- 
take. 

The  bin  was  presented  and  paid  Angnst  17.  By  a  delay  in  wiamJning  the  adylees  of 
the  drawee  the  alteration  was  not  diaoovered  QntQ  October  6.  HMt  not  to  bar  a  ra- 
ooTOiy. 

APPEAL  by  plaintiff  from  a  judgment  of  the  General  Term  affirm- 
ing a  judgment  below,  and  affirming  an  order  below  denying  plain- 
tiff's motion  for  a  new  trial.  The  action  was  brought  to  reeoyer  money 
alleged  to  haye  been  paid  by  mistake  under  these  circumstances.  A  sight 
draft  was  drawn  upon  plaintiff,  doing  business  in  New  York,  by  a  corres* 
pendent  iu  Buffalo,  N.  Y.,  for  the  sum  of  $27.  Before  presentation  it  was 
altered  so  as  to  make  the  amount  $2,750.  The  draft  came  into  defendant's 
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bands  August  1 6,  from  the  firm  of  Austin,  Baldwin  Sc  Co.,  who  were  credited 
with  the  amount,  and  this  firm  gave  the  one  transferring  the  draft  to  it  a 
bill  on  London  for  sixty  days.  On  the  17th  of  August  the  draft  was  pre- 
sented to  plaintiff,  and  by  it  accepted  and  paid  in  full  for  the  altered 
amount  By  the  course  of  dealing  between  plaintifE  and  the  drawer  of 
the  draft  monthly  statements  were  rendered.  The  statement  for  August 
was  rendered  in  the  early  part  of  September,  but  was  not  examined  by 
plaintiff  until  October  5,  when  the  fact  of  alteration  was  discovered,  and 
defendant  was  notified  the  next  day. 

At  the  trial  the  court  charged  the  jury  thus  :  ^  If  the  jury  belieyey 
from  the  evidence,  that  if  Austin,  Biddwin  A  Co.  had  been,  either  di- 
rectly by  the  plaintiffs  or  by  them  through  the  defendants,  informed 
within  a  reasonable  time  after  the  acceptance  of  the  draft  by  the  plain- 
ti&,  that  the  same  was  forged  for  an  amount  exceeding  the  sum  of 
$27,  they,  Austin,  Baldwin  A  Co.,  or  the  defendants,  could  have 
taken  steps  to  trace  and  arrest  the  crime  in  its  consummation,  and 
have  prevented  the  acceptance  of  their  bill  of  exchange  on  the  City 
Bank  of  London,  and  that  they  failed  to  take  either  of  such  steps 
by  reason  of  the  acceptance  and  payment  of  the  draft 'in  question 
by  the  plaintilb,  and  the  failure  of  the  plaintiffs  to  advise  them  of  such 
forgery  until  on  or  about  October  6,  1869,  then ,  the  plaintiffs  are  es- 
topped from  denying  the  genuineness  of  the  draft  in  question,  and  that 
the  defendants  are  entitled  to  a  verdict.''  To  this  plaintiff  excepted  and 
askeil  the  court  to  charge  that  all  that  plaintiff  was  bound  to  know  when 
the  draft  was  presented  was  the  genuineness  of  the  signature,  and  that 
DO  duty  was  incumbent  upon  it  to  give  notice  of  the  fact  that  the  draft 
was  altered  at  an  earlier  time  than  it  gave  it 

Bamikon  OdeUy  for  appellants.  By  acceptance  the  drawee  is  concluded 
(Nuly  as  to  the  genuineness  of  the  signature  of  the  drawer.  Bank  oj 
Omuneree  y.  Dman  Bank,  8  N.  T.  280 ;  Bk.  of  0am.  y.  Meek.  BMng 
Ann.,  55  id.  211 ;  Etpyy.  Bcmkof  Oindnnati,  18  Wall.  605 ;  Hoh  y.  R099, 
54  N.  T.  471 ;  Marine  Bank  and  Bank  of  North  Amenea,  59  N.  T.  805; 
S.  C,  17  Am.  Bep.  805 ;  see  14  Am.  Rep.  237,  notes ;  0%mian  y.  White,  6 
N.  T.  417 ;  Byles  on  Bills,  11 ;  F.  Bk.  v.  But.  ^  D.  Bk,,  16  N.  Y.  125  ; 
JbnMf  y.  Om.  B^,  19  id.  159  ;  Meai*  v.  Mw.  BL,  25  id.  148 ;  Mer.  Bk.  y. 
State  Bk,  10  Wall.  647  ;  Harhwr  y.  Andereon,  21  Wend.  872 ;  Chma, 
Bk.  y.  Bank  of  Albany,  1  Hill,  291 ;  M.  of  Commerce  y.  Unitm  Bank,  8 
N.  T.  286 ;  Koaniz  y.  Oenitnd  Bk.,  51  Mo.  275  ;  Lawrenee  y.  Am.  BL, 
54  N.  Y.  486  ;  OmO.  Bk.  y.  BL  of  Oomm.,  50  id.  575 ;  EingHan  BL  t. 
EUnge,  40  id.  891 ;  55  id.  215 ;  18  Wall.  619 
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Wm,  AUen  Butler,  for  respondent.  The  charge  was  proper.  BL  0J 
Ckm.  ▼.  Nat.  Mech,  BL,  55  N.  T.  211,  218  ;  Dn.  BLy  of  TVoy  v.  Sixth 
Not.  Bk.  o/N.  T.,iS  id.  452,  456.  There  was  sufficient  to  entitle  de- 
fendant to  the  benefit  of  an  estoppel.  Oont.  Nat,  BL  y.  Not  SL  of 
Com.y  50  N.  T.  575  ;  Howard  v.  Budiony  2  £.  &  B.  1 1'Knighis  v.  Wiffemy 
L.  B.,  5  Q.  B.  660;  Ba$eo  M.  ▼.  Keene,  53  Me.  108. 

Allen,  J.  The  right  of  a  party  paying  money  to  another  under  a 
honafdn  forgetfnlness  or  ignorance  of  facts,  to  recover  it  hack  from  one 
who  is  not  entitled  to  receive  it  is  well  established.  The  equitable  action 
for  money  had  and  received  will  lie  against  one  who  has  received  money 
which  in  conscience  does  not  belong  to  him.  KeUy  v.  Solaris  9  M.  & 
W.  54 ;  The  Bank  of  Orleans  v.  Smith,.  8  Hill,  560. 

The  doctrine  has  been  applied,  repeatedly,  in  cases  analogous  to  the 
present.  Bank  of  Commerce  v.  77ie  Union  Bank,  8  N.  Y.  280 ;  Cbn- 
Hnental  National  Bank  v.  National  Bank  of  the  Commonwealth,  50  id. 
575;  National  Bank  of  Commerce  v.  National  Meehaniee*  Banking 
Auoeiation,  55  id.  211 ;  S.  C,  14  Am.  Bep.  282 ;  The  Marine  Nationat 
Sank  V.  7%«  National  City  Bankj  59  id.  67  ;  S.  C,  17  Am.  Rep.  805. 

That  the  plaintiffs  in  ^is  action  paid  to  the  defendant,  professing  to 
be  the  holder  of  the  bill,  the  face  of  it,  in  ignorance  of  the  facts  disen- 
titling the  defendant  to  receive  the  same,  is  not  disputed.  Their  right  to 
recover  the  money  thus  paid  must  be  unquestioned,  unless  their  right  b 
barred  by  some  circumstance  which  takes  the  case  out  of  the  general 
rule,  or  by  some  act  of  their  own  they  have  lost  the  right. 

Certain  general  principles,  applicable  to  commercial  paper  and  regu- 
lating the  rights  and  obligations  of  the  several  parties  thereto,  are  very 
familiar,  and  of  every  day  application. 

First.  The  plaintiffs,  as  drawees  of  the  bill,  were  only  held  to  a 
knowledge  of  the  signature  of  their  correspondents,  the  drawers ;  by  ac- 
cepting and  paying  the  bill  they  only  vouched  for  the  genuineness  of 
such  signatures,  and  were  not  held  to  a  knowledge  of  the  want  of  genu- 
ineness of  any  other  part  of  the  instrument,  or  of  any  other  names  ap- 
pearing thereon,  or  of  the  title  of  the  holder.  Kelfy  v.  Solttri,  tupra  , 
Broom's  Legal  Maxims,  257 ;  National  Park  Bank  v.  The  Ninth  No- 
tianal  Bank,  46  N.  T.  77 ;  S.  C,  7  Am.  Bep.  810 ;  Merchants'  B^mk  v. 
State  Bank,  10  Wall.  604 ;  JBspy  v.  7%eBankof  Cincinnati,  18  id.  604; 
Goddard  v.   ITie  Merchant^  Bank,  4  N.  Y.  147. 

Second.  The  defendant,  as  holder  of  the  bill  and  daiming  to  be  en- 
titled to  receive  the  amount  thereof  from  the  drawees,  was  held  to  % 
knowledge  of  its  own  title  and  the  genuineness  of  the  indorsements,  woA 
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of  eTery  part  of  the  bill  other  than  the  signature  of  the  drawers,  within 
the  general  principle  which  makes  every  party  to  a  pronussory  note  or 
bin  of  exchange  a  guarantor  of  tho  genuineness  of  every  preceding  in- 
dorsement, and  of  the  genuineness  of  the  instrument  Brwin  v.  Dowm, 
15  N  T.  575  ;  TwrhbuU  v.  Bwoyvr,  iO  id.  456  ;  Story  on  Promissorj 
Notes,  S§  185,  879,  880,  881.  The  presentation  of  the  bill,  and  the  de- 
mand and  receipt  of  thei  money  thereon,  was  equivalent  to  an  indorse- 
ment. The  drawees  had  a  right  to  act  upon  the  presumptive  ownership 
of  the  defendant  as  the  apparent  holder. 

The  facts  which  disentitled  the  defendant  to  receive  the  money,  and 
in  ignorance  of  which  it  was  paid,  were  those  presumed  to  be  within  the 
knowledge  of  the  defendant,  and  not  of  the  plaintiffs.  The  defendant, 
in  receiving  the  money,  and  in  disposing  of  it,  did  not  act  upon  the  faith 
of  any  admission  by  the  plaintiffs^  express  or  implied,  of  any  fact  which 
they  now  controvert  in  prosecuting  this  action.  There  was,  therefore, 
no  want  of  good  faith,  no  negligence,  or  even  want  of  ordinary  care  on 
the  part  of  the  plaintiffs  in  the  payment  of  the  money.  The  defendant, 
in  the  entire  transaction,  acted  upon  other  evidence  of  its  right  to  the 
money  than  the  statement  or  actions  of  the  plaintiffs,  and  in  dealing  with 
the  bill  and  with  the  money,  its  avails,  acted  upon  the  apparent  title  and 
genuineness  of  the  instrument,  and  the  responsibility  of  those  from  and 
through  whom  it  received  the  bill.  The  plaintiffs,  therefore,  owed  no 
duty  to  the  defendant  in  respect  to  the  forgery,  which  invalidated  the 
Ull  and  its  title  to  the  moneys  represented  by  it. 

It  follows  that  there  could  be  no  negligence  on  the  part  of  the  plaintiffs 
which  could  defeat  their  right  to  reclaim  the  money  paid  whenever  the 
forgery  and  the  consequent  mistake  in  the  payment  were  discovered. 
Owing  no  duty  and  making  no  misrepresentation,  there  was  no  estoppel 
to  bar  the  action.  The  case  is  distin^ishable  from  7%«  OtmtinenUd 
NaHonal  Bank  v.  Hie  National  Bank  of  the  Oommanweakhf  suprOf  in  this, 
that  in  the  case  cited  the  officer  of  the  bank  pronounced  a  forged  certify 
ication  of  a  check  to  be  genuine,  upon  which  itke  payee  of  the  check  relied, 
as  he  had  a  right  to  do,  and  thus  relying  neglected  to  take  the  means 
then  in  his  power  to  retrieve  his  position  and  save  himself  from  loss. 
The  court  held  that  the  circumstances  created  an  equitable  estoppel,  and 
that  the  bank  could  not  thereafter  gainsay  the  genuineness  of  the  cer* 
tification  which  it  had  adopted,  and  upon  which  the  other  parties  had 
acted.  It  will  be  seen  that  this  estoppel  was  based  upon  the  admission 
of  a  fact  peculiarly  within  the  knowledge  of  the  bank  upon  which  the 
check  was  drawn,  and  which  it  was  bound  to  know,  and  upon  a  positive 
assertion  upon  which  the  other  party  had  a  right  to  and  did  rely.    In 
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this  case,  as  we  have  seen,  the  plaintiffs  made  no  assertion  of  any  fact 
within  their  knowledge^  and  the  defendant  did  not  act  or  forbear  to  aot 
npon  the  faith  of  any  thing  which  the  plaintilb  said  or  did,  or  omitted 
to  say  or  do. 

Again,  in  the  case  dted,  had  the  teller  of  the  certifying  bank  dis- 
claimed the  forged  certification  and  pronounced  it  a  forgery  when  pre- 
sented, the  holder  of  the  check  would  hare  had  ample  time  to  arrest  the 
swindler  at  the  bank  of  the  State  of  New  York  before,  as  the  evidence 
showed,  he  had  received  the  money  on  the  gold  checks,  and  before  he 
went  to  the  sab-treasnry  with  his  gold  certificates. 

In  the  case  at  bar,  it  is  the  merest  conjecture,  with  scarcely  a  possi- 
bility to  support  it,  that  the  defendant,  or  those  from  whom  it  received 
the  bill,  could  at  any  time  after  the  transmission  of  the  foreign  bill  of 
exchange  to  Baltimore,  have  taken  any  effectual  measures  either  for  ar- 
resting the  swindler  or  reclaiming  the  bill  bought  and  paid  for  upon  the 
credit  of  the  bill.  Estoppels  cannot  be  based  upon  mere  conjectures, 
even  if  a  proper  foundation  is  laid  for  them  in  other  respects.  There  is 
nothing  reaUy  in  the  case  to  distinguish  it  from  1%€  National  Bakkof 
Chmmeree  v.  Hie  National  Banking  A$9oeiaiionj  supra^  in  which  the 
plaintiff  recovered. 

Should  this  action  be  retried  other  questions  may  arise  not  presented 
by  this  record,  growing  out  of  the  relations  between  the  defendant  and 
other  parties,  and  the  character  in  which  the  defendant  acted,  whether 
as  agent  or  principal.  Upon  the  present  record  the  equities  are  with 
the  plaintiffs.  If  they  isSi  to  recover,  they  lose  the  money  absolutely 
and  without  legd  fiiult  on  their  part.  If  the  defendant  is  compelled 
to  reimburse  the  plaintiffs,  it  has  its  remedy  over  against  the  prior  in- 
dorsers ;  and  if  they  in  turn  have  no  remedy  against  the  prior  indorsers, 
it  is  because  they  have  chosen^  to  deal  with  irresponsible  persons,  or 
those  of  whose  character  and  responsibility  they  were  ignorant.  It 
would  be  unjust  to  father  the  consequences  of  their  method  of  dealing 
upon  innocent  third  persons.  But  waiving  the  question  as  to  the  re- 
sponsibility of  the  defendant  for  the  genuineness  of  the  instrument,  and 
taking  the  most  ^vorable  view  for  the  defendant,  which  is  to  regard  it  as 
the  case  of  a  mutual  mistake,  in  respect  to  which  neither  was  in  fault  and 
m  that  view  and  upon  that  theory,  the  case  is  within  tho  principles  decided 
in  7%e  Bank  of  Oammeree  v.  I^e  Onion  Rmk^  8  N.  Y.  280;  n§ 
Kingston  Bank  v.  SUingey  40  id.  891,  and  the  plaintiffs  are  entitled 
to  a  new  trial 

Upon  the  case  as  made  and  upon  the  exceptions  taken  at  the  trial,  I 
am  of  the  opinion  that  the  judgment  should  be  reversed,  and  a  new  trial 
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frantecL    Bapallo,  Andrews  and  £arl»  JJ.,  concurred.    MirrT^^  j^ 
Jinentod ;  Chuboh,  C.  J^  and  Folosb,  J.,  did  not  vote. 


Bbioo8»  appellant,  t.  Paktsidgb. 

(M  N.  T.  857.) 
Aifency^  cmUraet  vmd&r  Hal  by  agent  qf  undUdoud  prine^pal. 

An  agent  appointed  by  parol,  witfaoat  diadoaing  Ids  agency  made  la  Ids  own  name  a 
oontiact  ander  feal  lor  the  pnrcbaae  of  real  eetate.  Heldy  that  the  oontzact  waa  nol 
enforceable  againat  the  principal  either  aa  a  contract  onder  seal  or  aa  a  simple  one. 


APPEAL  by  plaintiff  from  a  judgment  of  the  General  Term  affirming  a 
judgment  below  for  defendant.  The  action  was  brought  to  recover 
money  claimed  to  be  due  upon  a  contract  for  the  purchase  of  lands.  Ao- 
oording  to  the  complaint  and  the  evidence  offered  it  appeared  that  de- 
fendant had  by  parol,  constituted  one  Hurlburd  his  agent,  for  the  purpose 
of  purchasing  the  lands  in  question  belonging  to  the  plaintiff;  that 
thereupon  Hurlburd,  without  disclosing  the  agency,  entered  into  a  contract 
onder  seal  with  plaintiff,  whereby  he  agreed  to  purchase  such  lands  at  a 
specified  price ;  that  the  contract  was  executed  by  Hurlburd  in  his  own 
name,  and  plaintiff  did  not  at  the  time  know  that  defendant  was  the  real 
principal  in  the  matter ;  a  small  part  only  of  the  purchase-money  was 
paid.  Plaintiff  in  his  complaint  avowed  himself  reiuly  to  execute 
a  good  and  sufficient  deed.  Such  other  facts  as  are  material  appear  in 
the  opinion. 

Bdwcard  D,  MeOcuihp,  for  appellant. 

Wm.  F.  Shepardf  for  respondent. 

Andrews,  J.  The  defendant  was  not  a  party  to  the  agreement  Cor 
the  sale  and  purchase  of  the  land.  He  did  not  sign  it  himself,  nor  did 
it  purport  to  have  been  executed  for  him  by  Hurlburd.  His  name  doea 
not  appear  in  it,  and  there  is  nothing  upon  the  face  of  the  agreement 
to  indicate  that  he  was  in  any  way  connected  with  or  interested  in  the 
purchase.  The  covenants  in  the  agreement  are  solely  between  the  plain- 
tiff and  Hurlburd.  The  former  oovenanta  to  saII  and  convey  the  lands 
Vol.  XXI.— 78 
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to  Harlburd,  and  Hnrlburd  covenants  to  purchase  and  to  pay  the  pur- 
ohase-money  as  stipulated.  The  defendant  took  no  part  in  the  negoti** 
tion  of  the  agreement,  and  the  plaintiff,  when  he  made  and  executed  it, 
had  no  knowledge  that  Hurlburd  was  acting  as  the  agent  of  the  defend- 
ant. The  agreement  was  under  seal,  each  party  affixing  his  own  seal  to 
the  instrument  Hurlburd,  the  apparent  purchaser,  was  in  ^t  acdng 
in  the  transaction  as  the  agent  of  the  defendant,  his  undisclosed  prind* 
pal,  under  an  oral  authority  to  enter  into  the  contract  in  his  behalf,  and 
the  defendant  furnished  the  money  to  make  the  down  payment  to  the 
broker  who  negotiated  the  sale.  This  action  is  brought  by  plaintiff 
upon  the  agreement  to  reooyer  the  unpaid  purchase-^oney,  and  it  is 
sought  to  enforce  it  against  the  defendant  as  the  real  purchaser  and  party, 
upon  the  ground  that  Hurlburd,  the  nominal  purchaser,  was  actmg  for 
him  and  by  his  authority  in  the  transaction.  The  real  question  is,  can 
the  vendor,  in  a  sealed  executory  agreement,  inter  partes,  for  the  sale  ol 
land,  enforce  it  as  the  simple  contract  of  a  person  not  mentioned  in  or  a 
party  to  the  instrument,  on  proof  that  the  vendee  named  therein,  and 
who  signed  and  sealed  it  as  his  contract^  had  oral  authority  from  such 
third  person  to  enter  into  the  contract  of  purchase,  and  acted  as  his 
agent  in  the  transaction,  and  can  the  vendor  on  this  proof,  there  having 
been  no  default  on  his  part,  and  he  being  ready  and  willing  to  convey^ 
recover  of  such  third  person  the  unpaid  purchase-money  ?  This  ques* 
tion  here  arises  in  a  case  where  the  vendor,  so  far  as  it  appears,  has  re* 
mained  in  possession  of  the  land,  and  where  no  act  of  ratification  of  the 
contract  by  the  undisclosed  principal  has  been  shown.  It  is  not  disputed, 
and  indeed  it  cannot  be,  that  Hurlburd  is  bound  to  the  plaintiff  as  cov* 
enantor,  upon  the  covenants  in  the  agreement  He  covenants  for  him- 
self and  not  for  another,  to  pay  the  purchase-money,  and  by  his  own 
seal  fixes  the  character  of  the  obligation  as  a  specialty.  He  is  liable  tc 
perform  the  contract  irrespective  of  the  fact  wiiether  it  can  be  enforcecp 
against  his  nominal  principal  On  the  other  hand  it  is  equally  clear 
that  Hurlburd's  covenant  cannot  be  treated  as,  or  made  the  covenant  ol 
the  defendant.  Those  persons  only  can  be  sued  on  an  indenture  who 
are  named  as  parties  to  it,  and  an  action  will  not  lie  against  one  person 
on  a  covenant  which  purports  to  have  been  made  by  another.  Beeikam 
V.  Brake,  9  M.  A  W.  79  ;  S^i>eneer  v.  FiM,  10  Wend.  88 ;  Tawuend  v. 
BMardy  i  Hill,  351. 

In  the  case  last  cited,  it  was  held  that  where  an  agent  duly  authorised 
to  enter  into  a  sealed  contract  for  the  sale  of  the  land  of  his  principal^ 
had  entered  into  a  contract  under  his  own  name  and  seal,  intending  to 
execute  the  authority  conferred  upon  him,  the  principals  could  not  treat 
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the  ooTenants  made  by  the  agent  as  theirs,  although  it  dearly  appeared 
in  the  body  of  the  contract  that  the  stipnlations  were  intended  to  bo 
between  the  principals  and  purchasers,  and  not  between  the  vendees  and 
the  agent.  The  plaintiffs  in  that  case  were  the  owners  of  the  land  em- 
braced in  the  contract,  and  brought  their  action  in  covenant  to  enforce 
the  covenant  of  the  vendees  to  pay  ^e  pnrchase-money,  and  the  conri 
decided  that  there  was  no  reciprocal  covenant  on  the  part  of  the  ven- 
dors to  sell,  and  that  for  want  of  mutuality  in  the  agreement  the  action 
could  not  be  maintained.  It  is  clear,  that  unless  the  plaintiff  can  paso 
by  the  persons  with  whom  he  contracted,  and  treat  the  contract  as  the 
simple  contract  of  the  defendant,  for  whom  it  now  appears  that  Hurl- 
burd  was  acting,  this  action  must  fail.  The  plaintiff  invokes  in  his  be- 
half the  doctrine  that  must  now  be  deemed  to  be  the  settled  law  of  thia 
court,  and  which  is  supported  by  high  authority  elsewhere,  that  a  prin- 
cipal may  be  charged  upon  a  written  parol  executory  contract  entered 
into  by  an  agent  in  his  own  name,  within  his  authority,  although  the 
name  of  the  principal  does  not  appear  in  the  instrument,  and  was  not 
disclosed,  and  the  party  dealing  with  the  agent  supposed  that  he  was 
acting  for  himself,  and  this  doctrine  obtains  as  well  in  respect  to  con- 
tracts which  are  required  to  be  in  writing,  as  to  those  where  a  writing 
is  not  essential  to  their  validity.  JEggins  v.  Seniar,  8  M.  &  W.  884 ; 
Tni^man  v.  Loder,  11  Ad.  &  Ellis,  594  ;  Dykers  v.  Tbwnsendj  24  N.  Y. 
61 ;  CMeman  v.  Fir$t  Nat.  EL  of  Mmira,  53  id.  393 ;  F(yrd  \r.  WiU 
Hams,  21  How.  (U.  S.)  289 ;  HunHngUm  v.  Kruxc,  7  Gush.  371 ;  The  Eastern 
JR.  JR.  Co.  V.  Benedicty  5  Gray,  566  ;  EiMeH  v.  Borden,  6  Whart.  91 ; 
Browrdng-v.  Promncial  Ins.  Oo.j  L.  R.,  5  P.  C.  263  ;  Oaldery.  DoheMy 
L.  R.,  6  C.  P.  486;  Story  on  Agency,  §§  148,  160. 

It  is,  doubtless,  somewhat  difficult  to  reconcile  the  doctrine  here  stated 
with  the  rule  that  parol  evidence  is  inadmissible  to  change,  enlarge  or 
vary  a  written  contract,  and  the  argument  upon  which  it  is  supported 
savors  of  subtlety  and  refinement.  In  some  of  the  earlier  cases  the  doc- 
trine that  a  written  contract  of  the  agent  could  be  enforced  against  the 
principal  was  stated,  with  the  qualification  that  it  applied,  when  it  could 
be  collected  from  the  whole  instrument,  that  the  intention  was  to  bind 
the  principal.  But  it  will  appear,  from  an  examination  of  the  cases  cited^ 
that  this  qualification  is  no  longer  regarded  as  an  essential  part  of  the 
doctrine.  Whatever  ground  there  may  have  been  originally  to  question 
the  legal  soundness  of  the  doctrine  referred  to,  it  is  now  too  firmly  estab- 
.  Ushed  to  be  overthrown,  and  I  am  of  opinion  that  the  practical  effect  of 
the  rule  as  now  declared  is  to  promote  justice  and  fair  dealing.  There 
b  a  well-recognized  exception  to  the  rule  in  the  case  of  notes  and  billF 
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of  exchange,  resting  i^n  the  law  merchant.  Persons  dealing  with  ne- 
gotiable instraments  are  presumed  to  take  them  on  the  ctedit  of  tlie 
parties  whose  names  appear  upon  them ;  and  a  person  not  a  party  can- 
not be  charged  upon  proof  that  the  ostensible  party  signed  or  indorsed 
•as  hia  agent.  Barker  y.  Mechanics*  hu.  O6.9  8  Wend.  94 ;  Peniz  v. 
Stanton,  10  id.  271;  De  Witt  v.  WaUon,  9  N.  T.  570;  &acfyoiet, 
Arnold,  1 1  Mass.  27 ;  .Bastem  R.  B.  Oo.  v.  Bencdidy  5  Gray,  566 ; 
Beckham  v.  Brake,  9  M.  A  W.  79.  That  Hurlbard  had  oral  authority 
irom  the  defendant  to  enter  into  a  contract  for  the  purchase  of  the  land, 
-and  that  he  was  acting  for  the  defendant  in  making  it  is  admitted ;  and 
if  the  contract  had  been  a  simple  contract  an^ not  a  specialty  the  defend- 
ant would,  I  think,  have  been  bound  by  it  within  the  authorities  dted. 
No  question  would  arise  under  the  statute  of  frauds,  for  the  statute  pre- 
-scribing  what  shall  be  necessary  to  make  a  valid  contract  for  the  sale  of 
lands  requires  only  that  the  contract,  or  some  note  or  memorandum 
thereof  expressing  the  consideration,  should  be  in  writing  and  subscribed 
by  the  party  by  whom  the  sale  is  to  be  made,  or  his  agent  lawfully  au- 
thorized. 2  R.  S.  185,  §§  8,  9.  In  this  case  the  contract  was  signed  by 
the  vendors ;  and  even  if  it  had  been  executed  on  their  part  by  an  agent 
pursuant  to  an  oral  authority,  it  would  have  been  a  valid  execution 
-within  the  statute.  Lawrence  v.  To^flor,  5  Hill,  118  ;  WorraU  v.  JftfiM, 
1  Seld.  229.  But  the  vendee's  contract  need  not  be  in  writing.  McCrae 
T.  Purmort,  16  Wend.  469. 

We  return,  then,  to  the  question  originally  stated.  Can  a  contract 
under  seal,  made  by  an  agent  in  his  own  name  for  the  purchase  of  land^ 
he  enforced  as  the  simple  contract  of  the  real  principal  when  he  shall  be 
discovered.  No  authority  for  this  broad  proposition  has  been  cited. 
There  are  cases  which  hold  that  when  a  sealed  contract  has  been  exe- 
•cuted  in  such  form,  that  it  is,  in  law,  the  contract  of  the  agent  and  not 
of  the  principal,  but  the  principal's  interest  in  the  contract  appears  upon 
its  face  and  he  has  received  the  benefit  of  performance  by  the  other 
party  and  has  ratified  and  confirmed  it  by  acts  in  pais,  and  the  contract 
is  one  which  would  have  been  valid  without  a  seal,  the  principal  may  be 
made  liable  in  assumpsit  upon  the  promise  contained  in  the  instrument, 
which  may  be  resorted  to  to  ascertain  the  terms  of  the  agreement. 
RandaU  v.  Van  Vechten,  19  Johns.  60 ;  Du  Bois  v.  Bel  ^  Bud.  Camd 
Co,,  4  Wend.  285  ;  Lawrence  v.  Tayhr,  5  Hill,  107  ;  see,  also,  Evans  v. 
WeOM,  22  Wend.  824 ;  WorrdU  v.  Jfumt,  supra  ;  Story  on  Agency,  § 
-277  ;  1  Am.  Lead.  Cas.  785,  note. 

The  plaintiffs  agreement  in  this  case  was  with  Hurlburd  and  not  witb 
the  defendant    The  plaintiff  has  recourse  against  Hurlburd  on  his  cove 
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nant,  which  was  the  only  remedy  which  he  contemplated  when  the  agree* 
ment  waa  made.  No  ratification  of  the  contract  by  the  defendant  ia 
shown.  To  change  it  from  a  specialty  to  a  simple  contract^  in  order  to 
charge  the  defendant,  is  to  make  a  different  contract  from  the  one  the 
parties  intended.  A  seal  has  lost  most  of  its  former  significance,  bat  the^ 
disdnction  between  specialties  and  simple  contracts  is  not  obliterated.  A 
seal  is  still  evidence,  though  not  oondnsiye,  of  a  consideration.  The- 
rule  of  limitation  in  respect  to  the  two  classes  of  obligations  is  not  the- 
same.  We  find  no  anthority  for  the  proposition  that  a  contract  under 
teal  may  be  turned  into  the  simple  contract  of  a  person  not  in  any  way 
appearing  on  its  face  to  be  a  party  to  or  interested  in  it,  on  proof  dr 
hars  the  instrument,  that  the  nominal  party  was  acting  as  the  agent  of 
another,  and  especially  in  the  absence  of  any  proof  that  the  alleged  priiK 
dpal  has  received  any  benefit  from  it,  or  has  in  any  way  ratified  it,  and 
we  do  not  feel  at  liberty  to  extend  the  doctrine  applied  to  simple  oon« 
tracts  executed  by  an  agent  for  an  unnamed  principal  so  as  to  embrace- 
this  case.  The  general  rule  is  declared  by  Shaw,  C.  J.,  in  MmHngttm 
T.  £noXf  7  Gush.  874 :  ^*  Where  a  contract  is  made  by  deed,  under  seal, 
on  technical  grounds,  no  one  but  a  par^  to  the  deed  is  liable  to  be  sued 
upon  it,  and,  therefore,  if  made  by  an  attorney  or  agent,  it  mustbemad# 
in  the  name  of  the  principal  in  order  that  he  may  be  a  party,  beeaoM 
otherwise  he  is  not  bound  by  it." 

The  judgment  of  the  General  Term  should  be  afllrmed 

AD  ooncor. 


Atlamtio  AMD  PAonno  Tblsobaph  Compaht  T.  BABiraa,  afypelhui^ 

(64  N.  T.  88B.) 

Suntiss  —  diacharffe  aft  bg  ta^M  of  obligee, 

Aa  mmiOm  apoa  a  bond  given  l^  an  employee  to  his  employer,  conditioned  thai  tiie 
former  wOl  faithfolly  acooont  for  all  moneys  and  property  of  the  Utter  coming  to  his 
hands,  are  not  diachaiged  from  sabeeqnent  liability  by  an  omJasion  on  the  part  of  the 
empk^yer  to  notify  them  of  a  default  on  the  part  of  their  principal  known  to  the  em- 
ployer, and  a  oontlnfumoe  of  the  employment  after  each  defaolt,  In  the  abeenoe  ol 
evidence  of  fraud  and  dishoneBty  on  tiie  part  of  the  employee. 
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AmMe,  thaitiie  role  is  otherwise  where  the  default  is  of  a  natnxe  huHnatfag  waat  of 
hitegrilj  in  the  employee,  and  ttJs  is  known  to  the  employer. 

APPEAL  from  Judgment  of  the  General  Term  of  the  Superior  Court 
of  the  city  of  New  York  in  favor  of  plaintiff,  entered  upon  an  order 
denying  a  motion  for  a  new  trial  and  directing  judgment  upon  a  verdict. 
Reported  below,  7  J.  db  S.  40. 

This  action  was  upon  a  joint  and  several  bond  executed  by  defendants 
to  the  pluntiff  upon  the  employment  by  the  latter  of  defendant,  William 
£.  Barnes. 

The  bond  was  conditioned,  among  other  things,  that  said  Barnes  should 
^  faithfully  account  for  all  moneys  and  property  belonging  to  said 
Atlantic  and  Pacific  Telegraph  Company  which  shall  come  to  hi&  hands, 
whether  the  same  shall  be  paid  or  delivered  to  him  by  said  Atlantic  and 
Pacific  Telegraph  Company  to  be  disbursed  or  used  for  its  account,  or 
shall  be  received  by  him  from  other  persons  for  the  use  and  benefit  of 
said  Atlantic  and  Pacific  Telegraph  Company,  or  shall  come  to  his  hands 
in  any  other  manner.'' 

The  bond  in  question  was  executed,  and  Barnes  entered  into  the  em- 
ployment of  defendant,  December  22,  1873.  It  was  admitted  on  the 
trial,  that  on  January  80,  1874,  Barnes  was  in  default  to  the  plaintiff  in 
the  sum  of  fifteen  dollars  and  ninety-two  cents,  of  which  plaintiff  had 
knowledge,  but  did  not  notify  the  sureties,  and  continued  Barnes  in  its 
employ  until  March  24,  1874,  when  he  was  discharged.  His  default  at 
that  time  amounted  to  $269.67. 

A  motion  on  the  part  of  defendants  to  dismiss  the  complaint  was 
denied,  and  the  court  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
for  the  full  amount.  Defendants  duly  excepted.  A  verdict  was  ren* 
dered  accordingly. 

Exceptions  were  ordered  to  be  heard  at  first  instance  at  Gieneral 
Term. 

Scmmel  Hiand^  for  appellants.  Defendants  were  discharged  from 
all  liability  upon  their  bond  after  their  principal's  default  had  been  die* 
covered  by  his  employer,  he  having  retained  him  in  his  employ.  BalbUm 
V.  Mathews,  10  C.  &  F.  984;  PkUUps  v.  FaxaO,  L.  B.,  7  Q.  B.  666 ; 
Sanderson  v.  Asten,  L.  R.,  8  Eq.  83 ;  Story's  £q.  Jur.  824-826 ;  2  Yem. 
518 ;  8  Eng.  272 ;  11  Am.  287 ;  De  Colyer  on  Guar,  and  Sec  (5th  Am. 
ed.),  484 ;  Graves  v.  Nat.  Ek.,  10  Bush.  (Ey.)  28.  There  was  an  im- 
plied covenant  on  the  part  of  the  employer  with  defendants  that  he 
would  use  ordinary  care  and  diligence  during  the  employment  of  theii 
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principal.  Fell  on  Goar.  and  Sur.  229.  PlaintifTs  admissions  were 
enoogh  to  discharge  defendants  from  all  liability  after  the  first  default. 
2  Yem.  518;  S  Eng.  R.  272;  L.  R.,  7  Q.  B.  66;  L.  R.,  8  Eq.  78; 
Bwrgesi  ▼.  Bve,  L.  R.,  18  £q.  450,  458;  BtaU  v.  SoherU,  45  N.  T.  696 ;  2 
Pars,  on  Cont.  81 ;  Reet  v.  Berringtonj  2  Yes.  Jr.  540 ;  Barge  on  Sorety- 
ship,  268 ;  18  Yes.  20 ;  7  HUl,  250 ;  9  CI.  iSb  F.  1,  45, 47 ;  Fell  on  Guar, 
and  Sor.  449,  518. 

MiLLEB,  J.  This  action  was  upon  a  bond  executed  by  the  defendants 
for  the  benefit  of  one  of  them,  who  was  an  employee  of  the  plaintiff. 
About  one  month  after  the  bond  was  given,  the  principal  was  in  default 
for  a  small  amount,  of  which  the  plaintiff  had  knowledge.  He  did  not 
notify  the  sureties  of  such  default,  but  continued  to  employ  the  principal 
until  the  default  had  increased  to  the  amount  claimed  in  the  complaint. 
It  is  insisted  that  the  failure  of  the  plaintiff  to  give  such  notice  exonerated 
the  sureties  from  liability  for  any  subsequent  defalcation  or  dishonesty 
of  the  principal  during  his  continuance  in  plaintiff's  service,  and  that  by 
reason  of  this  neglect  they  were  discharged  from  liability.  The  principle 
contended  for  is  not  without  sanction,  and  the  question  to  be  determined 
here  is  to  the  application  of  certain  established  rules,  and  the  adjudica- 
tions of  the  courts  to  the  facts  presented  upon  this  appeal. 

Judge  Stobt,  in  his  work  on  Equity  Jurisprudence  (§  824),  lays 
down  the  rule  that ''  any  concealment  of  material  facts,  or  any  express  or 
implied  misrepresentation  of  such  facts,  or  any  undue  advantage  taken 
of  the  surety  by  the  creditors,  either  by  surprise  or  by  withholding  proper 
information,  will  undoubtedly  furnish  sufficient  ground  to  invalidate  the 
contract'*  The  English  authorities,  especially  those  of  a  recent  date,  go 
very  far  to  uphold  the  position  that  the  employer  is  bound  to  notify  those 
who  have  become  guarantors  for  the  faithful  discharge  of  the  duties 
which  the  employee  has  assumed  to  perform,  of  any  defalcation  or  dis- 
honesty on  the  part  of  the  latter,  as  will  be  seen  by  a  brief  reference  to 
some  of  the  leading  cases.  In  RaiiUon  v.  Mathewsy  10  Clark  &  F. 
(House  Lords  Cases),  984,  an  action  was  instituted  to  avoid  a  bond 
executed  for  the  fidelity  of  a  commission  agent  to  his  employers,  upon 
the  ground  of  concealment  of  material  circumstances  affecting  the  agent's 
credit  prior  to  the  date  of  the  bond,  and  which,  if  communicated  to  the 
surety,  would  have  prevented  him  from  undertaking  the  obligation,  and 
it  was  laid  down,  that  mere  non-communication  of  circumstances  affecting 
the  situation  of  the  parties,  material  for  the  surety  to  be  acquainted  with 
fai  the  knowledge  of  the  person  obtaining  the  surety  bond  was  undue 
eoncealment,  though  not  willful  or  intentional,  or  with  a  view  of  any 
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adyantage  to  himself.  In  this  case  the  oonoealment  alleged  was  prior 
to  the  ezeoation  of  the  hcmd,  and  hence  it  bean  a  diSerent  aspeot  tfaao 
if  the  facts  concealed  had  transpired  after  the  bond  had  been  ezecated. 

In  PkOUpi  T.  Faxatt,  L.  B.,  7  Q.  B.  666,  where  there  was  a  oontiniH 
ing  goaranty  of  the  honestj  of  a  servant,  it  was  held  that  if  the  master 
^^scovers  that  the  servant  has  been  guilty  of  dishonesty  in  the  coarse  of 
the  service,  and  instead  of  dismissing  the  servant  he  chooses  to  continue 
him  in  his  employ  without  the  knowledge  and  consent  of  the  surety,  ez* 
press  or  implied,  he  cannot  afterward  have  recourse  to  the  surety  to 
make  good  any  loss  which  may  arise  from  the  dishonesty  of  the  servant 
during  his  subsequent  service.  A  later  case,  Sandemm  v.  AtUmj  L» 
R.,  8  Ezch.  78,  upon  the  authority  of  PkUMps  v.  FaxaU^  upholds  suIk 
stantiaUy  the  same  principle.  See,  also.  Burden  r.  JB^e^  L.  B.,  18  Eq. 
450,  458 ;  Moniap$e  v.  Itdetmhey  2  Venu  518. 

The  early  adjudicated  cases  in  this  State  have  not  gone  to  the  extent 
of  the  rule  laid  down,  perhaps  for  the  reason  that  no  case  of  palpable 
dishonesty,  known  to  the  employer,  was  actuaUy  presented  which  r^ 
quired  the  courts  to  determine  the  predse  question  whether  notice  waa 
demanded  under  such  circumstances.  It  is  not  necessary  to  examine 
them  in  detul,  as  those  as  well  as  other  cases  bearing  on  the  quesdon 
are  fully  considered  and  sharply  criticised  in  the  opinion  of  Judge 
FoLOBB,  in  MeKeckme  v.  Wordy  58  N.  T.  541.  In  that  case  an  action 
was  brought  upon  a  bond  in  the  penalty  of  $2,000,  conditioned  for 
the  performance  by  the  principal  of  a  contract  belween  him  and  the 
plaintiffs,  which  was  recited  in  the  bond,  and  it  was  held  that  a  contract 
of  suretyship  for  the  performance,  by  a  vendee,  of  a  continuing  agree- 
ment of  purchase  and  sale,  by  which  goods  purchased  from  time  to  time^ 
as  required,  are  to  be  paid  for  at  stated  periods,  is  not  discharged  by 
mere  forbearance  on  the  part  of  the  vendor,  to  enforce  payment  as  pro- 
vided for  by  the  contract,  without  a  binding  agreement  for  the  extension 
of  time.  It  was  there  said  that  mere  indulgence  of  the  creditor  in  such 
a  case  was  not  enough  to  discharge  the  surety ;  that  beyond  the  bare 
neglect  of  the  creditor  to  enforce  payment,  there  must  be  some  conni- 
vance or  gross  negligence  amounting  to  willful  shutting  of  the  eyes  to 
fraud.  The  case  was  ctistingutshed  from  PhiUipi  v.  FoaDottf  and  Sander' 
9on  V.  ^itoft,  wproy  as  those  related  to  master  and  servant,  and  the  ol^ 
ligation  incurred  was  that  there  should  be  no  breach  of  duty,  and  for  the 
honesty  of  the  principal.  If,  in  such  a  case  as  the  one  last  dted,  conni- 
vance and  gross  negligence  will  dbcharge  the  surety,  it  would  seem  that 
quite  as  strong  reasons  exist  for  discharging  sureties  where  it  Is  known 
to  the  master  that  the  servant  has  been  dishonest,  and  has  appropriated 
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lo  his  own  me  funds  whieh  he  has  recelyed  bj  Tirtoe  of  his  employment, 
and,  with  fall  knowledge  of  such  a  dereliction  of  dntj,  continues  to  allow 
BQch  servant  an  opportunity  to  increase  his  defalcation.  Such  conduct 
of  the  master  would  be  a  clear  violation  of  the  rule  which  obligates  him 
to  do  no  act  which  would  injure  or  impair  the  liability  of  the  sureties. 

The  bond  executed  by  the  defendants  in  this  case  provided  that  the 
principal  should  faithfully  account  for  all  moneys  and  property  which 
should  come  to  his  hands,  and  the  admission  made  upon  the  trial  shows 
that  he  was  in  default  to  the  knowledge  of  the  plaintiff,  and  no  notice 
given  of  said  default  to  the  sureties.  The  nature  of  such  default  and 
how,  or  under  what  circumstances  it  arose,  is  not  proved,  and  we  are 
left  to  inference  to  determine  its  origin  and  real  character.  In  PhiUipg 
V,  FaxaU,  supm,  and  kindred  cases,  the  dishonesty  of  the  servant  was 
conceded,  and  no  question  was  presented  as  to  that  fact.  While  here  it 
is  not  entirely  manifest  that  the  default  was  occasioned  by  dishonesty, 
perhaps  temporary  absence,  sickness  or  some  unavoidable  accident  may 
have  prevented  an  accounting  by  the  principal,  and  delayed  payment  of 
the  amount  in  arrears,  and  it  may  be  accounted  for  on  the  assumption 
that  there  was  no  breach  of  honesty  or  want  of  integrity  on  the  part  of 
the  servant.  If  the  default  of  the  prindpal  was  merely  casual,  and  with- 
out fraud  or  dishonesty,  then,  within  the  rules  laid  down,  there  was  no 
concealment  of  material  facts,  or  suppression  of  proper  information,  which 
rendered  the  contract  of  the  sureties  invalid.  Where  such  a  defense  is 
interposed  the  proof  should  be  reasonably  dear  that  the  delinquency  was 
caused  by  dishonest  conduct  or  a  gross  violation  of  the  obligations  im* 
posed  by  the  bond.  We  think  that  there  is  a  want  of  evidence  in  this 
respect,  and,  for  this  reason,  the  court  was  right  in  denying  the  motion 
to  dismiss  the  complaint,  and  in  directing  a  verdict  for  the  plaintiff. 

The  judgment  should  be  affirmed,  with  costs. 

All  ooncnr,  except  Allbm  and  Earl,  JJ.,  not  voting. 


BAsna  V.  Mott,  appdlaiift. 

(M  H.  T.  807.) 


Bw  pmohased  lands  sal^sot  to  a  Judgment  of  wbioh  he  was  tgnonuil,  paying  value  and 
tsUng  a  deed  with  covenantB.    Sabseqnently  an  appeal  was  ttSkm  Itj  the  JadgnMBt 
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debtor,  and  the  jadgment  aeeoied  lyy  an  ondefteldiig.  Hddf  that  as  to  the  judgment 
B.oocapiedapositloiisfmilar  to  that  of  BQzety,  anda  zdease  Itj  the  judgment  oeditor 
of  ttie  Boieties  on  the  andertaldng  disehaigedthe  lien  of  the  Judgment  npoc  the  lands 
porchased  by  B. 

APPEAL  by  defendant  from  judgment  of  the  General  Term  affirming 
judgment  below.  The  action  was  brought  to  restrain  the  sale  of 
premises  on  execution.  The  facts  were  these :  One  Britton,  in  1864, 
owned  lands  upon  which  there  was  a  mortgage.  There  was  also  a  judg- 
ment in  favor  of  one  Orchard  against  Britton  which  was  a  lien  on  the 
lands  subsequent  to  the  mortgage.  In  that  year  Britton  sold  the  prem- 
ises to  one  Burr  for  full  value,  conveying  the  same  with  covenants  sub- 
ject to  the  mortgage,  but  not  mentioning  the  judgment  of  which  Burr 
was  ignorant.  Burr's  devisees  conveyed  the  premises  to  one  Mrs.  Lud- 
1am  who  conveyed  to  plaintiff  Barnes.  Prior  to  the  conveyance  to  Mrs. 
Ludlam,  the  devisees  mentioned,  in  ignorance  of  the  judgment,  paid  off 
the  mortgage. 

When  the  premises  were  conveyed  to  Burr  an  apperff  to  the  General 
Term  was  pending.  After  an  affirmance  by  the  General  Term  in  1868, 
the  judgment  debtor  took  an  appeal  to  the  Court  of  Appeals,  executing 
an  undertaking  securing  the  judgment.  The  judgment  was  affirmed  by 
the  Court  of  Appeals,  and  an  action  was  commenced  against  the  sureties 
on  the  undertaking.  One  Wagner,  an  attorney  for  the  sureties,  settled 
with  the  owner  of  the  judgment,  and  took  an  assignment  of  the  same  to 
himself,  and  thereafter,  by  instrument  under  seal,  released  the  sureties 
from  all  liability  upon  their  undertaking.  Wagner  then  assigned  the 
judgment  to  defendant  Mott  who  issued  execution  thereon  under  which 
the  sale  mentioned  was  threatened. 

Wm.  F.  Shephardy  for  appellant. 

AddUan  Broumy  for  respondents. 

Allbn,  J.  So  much  of  the  judgment  as  restores  the  mortgage  upon 
the  premises  now  owned  by  the  plidntiib,  paid  off  and  satisfied  by  the 
devisees  of  Burr,  the  then  owners,  and  reinstates  the  same  as  a  lien  upon 
the  mortgaged  premises,  prior  and  paramount  to  the  lien  of  the  judg- 
ment recovered  by  Orchard  and  assigned  to  the  defendant,  is  clearly  right. 
Upon  payment  of  the  mortgage  by  the  then  owners  of  the  premises,  they 
wei^e  entitled  to  all  the  rights  of  the  mortgagee,  and  to  an  assignment 
of  the  mortgage ;  and  having  caused  the  same  to  be  satisfied  under  cir* 
eumstanoes  authorizing  an  inference  of  a  mistake  of  &ct,  equity 
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presume  such  mistake  and  giro  the  party  the  benefit  of  the  equitable 
right  of  subrogation.  To  do  so  in  this  case  is  to  prevent  manifest  in« 
jastioe  and  hardship,  and  interferes  with  no  superior  intervening  equities, 
Hyde  v.  Tanner j  1  Barb.  76 ;  Rwiyan  y.  SUwarty  12  id.  537,  per 
Wells,  J. 

The  other  and  prindpal  question  presented  bj  the  appeal  is  more  diffi- 
cult of  solution.  The  plaintiffs,  as  successors  in  interest  of  Burr,  the 
grantee  of  Britton,  the  judgment  debtor,  occupy  the  same  position  and 
have  the  same  rights  and  equities  that  he  would  have  had  had  he  contin* 
ued  the  owner  of  the  premises  upon  which  the  judgment  was  a  lien. 
The  plaintiffs  are  not  technically  sureties  for  the  judgment  debtor,  but, 
in  virtue  of  their  ownership  of  lands  incumbered  by  the  judgment  against 
the  grantor  under  whom  they  claim  titie,  who  conveyed  the  same  for  full 
value  with  covenants  of  warranty,  they  occupy  a  position  very  similar 
to  that  of  sureties,  and  are  entitled  to  the  same  equities,  so  far  as  they 
can  be  administered  consistently  with  the  rights  of  others.  The  doctrine 
of  subrogation  or  substitution,  at  first  applied  in  behalf  of  those  who 
were  bound  by  the  .original  security  with  the  principal  debtor,  has  been 
greatly  extended,  and  the  principle,  modified  to  meet  the  circumstances 
of  cases  as  they  have  arisen,  has  been  applied  in  favor  of  volunteers  in« 
tervening  subsequent  to  the  original  obligation,  and  as  between  different 
classes  of  sureties,  and  in  the  marshaling  of  assets,  and  prescribing  the 
order  in  which  property  and  funds  shall  be  subjected  to  the  discharge  of 
different  classes  of  obligations,  and  as  between  different  classes  of  credit 
ors,  so  as  to  do  substantial  justice  and  equity  in  each  case.  Story's  £q. 
Jur.,  §!  638,  635,  636 ;  Bcmk  of  Untied  SUxtee  v.  WxntUm,  2  Brock,  252  { 
IngalU  v.  Morgan^  6  Seld.  179. 

As  grantees  of  the  land  with  covenants  against  incumbrances,  broken 
at  the  instant  the  grant  was  made,  they  might,  at  any  time,  but  for  the 
•tay  by  the  appeal,  have  paid  off  the  incumbrance  and  had  their  action 
for  the  full  amount  paid.  PreeeoU  v.  Thtemany  4  Mass.  627 ;  Ball  v. 
Dearly  13  Johns.  105  ;  Delavergne  v.  Norrigy  7  id.  358 ;  Dimmkk  v.  Lod> 
wood,  10  Wend.  142.  But,  without  respect  to  the  covenants  in  their 
deed,  the  plaintiffs,  as  the  owners  of  property  charged  with  the  debt  of 
another,  would,  upon  payment  of  the  incumbrance,  have  become  subro- 
gated to  all  the  rights  of  the  judgment  creditor,  and  to  all  the  seooritiea 
which  he  held  for  the  payment  of  the  judgment.  Story's  £q.  Jur.,  S 
1227;  Pardee  v.  Van  Anken,  8  Barb.  534;  Mtworih  v.  Loekwood^ 
42  N.  T.  89 ;  Wright  v.  Morleyy  11  Yes.  12 ;  Pareom  v.  BriddofH,  2 
Venu  608. 

Had  there  been  other  lands  incumbered  by  the  same  judgment,  whethei 
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owned  by  the  judgment  debtor  or  conveyed  by  him  to  others,  the  plain- 
tiffs might  have  compelled  the  sale  of  sach  lands  in  that  order  which 
wool  1  have  preserved  the  rights  and  equities  of  aU  ;  that  is,  the  sale  of 
the  lands  owned  by  the  debtor  first  in  order,  and  then  those  which  had 
been  sold  by  the  debtor  in  the  inverse  order  of  alienation.  Howard  Itu. 
Oo.  V.  Walsejf,  4  Seld.  271 ;  Omon  v.  Knapp^  6  Paige,  35  ;  Gmwemeur 
V.  Lynehy  2  id.  800.  Applying  the  same  principles,  had  the  judgment 
creditor  —  with  knowledge  of  the  plaintiffs'  rights  —  disqualified  him- 
self from  transferring  to  the  plaintiffs  any  securities  to  which  in  equity 
they  would  have  been  entitled  upon  the  payment  of  the  judgment,  or 
without  their  consent  released  any  such  securities,  or  property  primarily 
liable,  or  dealt  with  the  principal  to  the  prejudice  of  their  rights,  the 
lien  of  the  judgment  would  have  been  discharged  in  equity.  Stevens  v. 
Cooper,  1  Johns.  Ch.  425  ;  Bakk  of  AJUm  v.  Bums,  46  N.  T.  170 ;  O^es- 
ter  V.  The  Bank  of  Kingston,  16  id.  836.  These  principles  are  very  far 
miliar  and  of  frequent  application  to  all  cases  of  suretyship,  or  in  which 
parties  are  pledged,  either  personally  or  by  incumbrances  upon  their 
property,  for  the  debts  of  others,  and  there  is  no  distinction  reoognivecl 
between  those  originally  bound  and  those  becoming  so  by  so  me  subsequent 
act  or  assent  upon  their  part  The  plaintiffs  at  any  time,  upon  payment 
of  the  judgment  and  becoming  subrogated  to  the  rights  of  tiie  judgment 
creditor,  would  have  succeeded  to  the  remedies  which  the  latter  would 
have  had  against  the  sureties,  upon  the  appeal  from  the  judgment ;  thai 
was  one  of  the  securities  which  he  had  and  was  bound  to  hold  for  the 
benefit  of  any  who  stood  in  the  equitable  relation  of  sureties  for  the 
payment  of  the  judgment,  either  by  reason  of  their  personal  obligation 
or  because  their  property  was  bound.  Sureties  are  entitied  to  be  subro* 
gated  to  the  rights  of  the  creditor  as  against  all  subsequent  sureties. 
Parsons  v.  Briddoek,  supra.  The  sureties  upon  the  appeal  intervened 
as  volunteers,  and  by  their  interposition  got  time  for  the  principal  debtor,, 
to  the  prejudice  of  tiie  prior  sureties,  and  of  the  plaintiffB,  whose  lands 
were  bound  for  the  judgment,  and  they  must  be  conddered  in  equity  aa 
in  the  same  condition  as  any  other  sureties  voluntarily  undertaking  for 
the  payment  of  the  judgment  Their  obligation  inured  to  the  benefit 
not  only  of  the  creditors  but  of  any  and  all  who  had  become  before  them 
in  any  way  sureties  for  the  payment  of  the  debt.  The  plidntiffs,  there* 
fore,  werci  entitied  to  the  benefit  of  that  undertaking,  and  the  discbvge 
of  it  without  their  consent  was,  in  equity,  a  dischai^  of  their  property 
from  the  lien  of  the  judgment.  Pott  v.  Nathans,  IW.  SdS.  155 ;  Jm^ 
strong's  Appeal,  5  id.  852 ;  Bums  v.  Huntingdon  Bank,  1  P.  &  W 
(Penn.)  395 ;  SehnitsteFs  Appeal,  49  Penn.  St  28.   The  prindple  of  the 
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caaoe  cited  from  the  Pennsjlyania  reports  was  adopted  and  applied,  and 
the  doctrine  of  subrogation,  and  the  rights  and  equities  of  different 
classes  of  sureties  as  between  each  otheri  well  considered  in  Binekbg 
T.  KreitZy  58  N.  T.  583. 

The  judgment  creditor  bj  discharging  the  sureties  upon  the  appeal, 
without  the  consent  or  privity  of  the  piuntiffs,  and  with  knowledge  of 
thw  rights,  entitled  tiiem  to  ihe  relief  demanded  in  this  action.  The 
obligation  and  undertaking  of  the  sureties  upon  the  appeal  were  as  much 
for  the  benefit  of  the  plaiutifEs  as  of  the  judgment  creditor,  and  the  lat* 
ter  could  not  discharge  the  sureties,  and  at  the  same  time  keep  the  plain* 
tifEs  or  their  property  charged  with  the  debt 

Judgment  must  be  affirmed. 

All  concur,  except  Chuboh,  C.  J.,  not  voting. 

Judgment  cgfflrmitL 


DoTLB,  appellant,  v.  Lobd. 

(MN.T.4a2.) 
Zea§€  —  eauement  of  light  and  air* 

naintlfti  ISMsd  a  stoxe  witti  ttisappnztenanoes  in  a  building  oooapied  by  aeTOial  tenanti. 
A  yaxd  adjoined  the  building  which  contained  priyies  for  the  use  of  the  tenants  and 
fomished  light  neoeeBfury  for  the  back  part  of  plaintiifB  store.  A  door  led  from 
pbdntiifB  stoxe  to  the  yard  and  a  door  from  a  hallway  need  by  all  the  tenants.  Flain- 
tiflii  having  a  privy  eleewbexe,  with  the  consent  of  the  landlord  and  for  their  own  con- 
Tenianoe,  closed  ap  the  door  leading  from  their  store.  SabsequenUy  defendant  took 
a  lease  of  the  whole  premises  subject  to  plaintiffs'  lease  and  began  to  excavate  in 
the  yard  for  the  parpose  of  boUding  thereon.  Hdd,  that  plaintifb  had  an  ease- 
ment in  the  yard  for  light  and  air  and  this  right  was  not  afiPected  by  the  dosing  of  the 
door  leading  thereto  from  their  store. 

APPEAL  by  plaintiffs  from  a  judgment  at  the  General  Term  affirm- 
ing a  jud^ent  below.    The  action  was  brought  to  restrain  the 
erection  of  a  building.    The  facts  appear  fully  in  the  opinion. 

A.  J.  Vanderpoelj  for  appellants. 

T.  D.  PekoHy  for  respondents. 

Eabl,  J.    On  the  86th  day  oi  Jtuy,  1870,  Ann  GOIeU  owned  a  build- 
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ing,  No.  85,  on  Forsyth  street,  in  the  ei^  of  New  York,  five  stories  high, 
twenty-fire  feet  wide  on  the  street,  and  fifty-one  feet  deep,  npon  a  lot 
twenty-five  feet  wide  and  seventy  feet  deep.  The  lower  story  was  then 
oocapied  as  a  store,  and  the  npper  stories  by  families.  The  space  of 
nineteen  feet  in  the  rear  of  the  building  was  a  vacant  yard,  with  the  ex- 
ception of  privies  thereon,  having  no  communication  with  any  street,  and 
then,  apparently,  osefol  for  no  purpose  except  as  appurtenant  to  the  build- 
ing. There  was  a  hall-way  on  the  southerly  side  of  the  building,  ex- 
tending the  whole  length  thereof,  with  a  door  at  each  end,  giving  access 
to  the  yard ;  and  there  was  then  a  door  from  the  lower  story  into  this 
hall-way,  and  also  in  the  rear  of  the  store  into  the  yard.  There  were 
also  two  windows  in  the  rear  of  the  store,  from  which  light  and  air  en* 
tered  the  store.  The  privies  were  manifestly  built  to  be  used  with  the 
buUding,  and  for  the  accommodation  of  its  tenants ;  and  we  must  assume 
if  it  is  material,  as  plaintifb  offered  to  prove  it  upon  the  trial,  that  the 
tenants  had  access  to  the  vacant  space  and  to  the  privies.  While  the 
privies  were  in  this  condition,  on  the  day  above  mentioned,  Mrs.  Gillett 
rented  the  store  on  the  first  fioor,  with  the  appurtenances,  to  the  plain- 
tifEs,  to  be  occupied  as  a  dry-goods  store  for  the  term  of  five  years  from 
the  Ist  day  of  May,  1871.  The  plaintiffs  then  bought  out  the  prior 
tenant,  and  immediately  took  possession,  and  continued  in  the  possessioii 
of  the  store  down  to  the  trial  of  this  action. 

At  the  time  of  the  lease,  the  plaintiffs  occupied  a  store  on  the  south* 
erly  side  of  Grand  street,  a  street  running  east  and  west,  at  right  angles 
with  Forsyth  street,  and  the  rear  of  that  store  butted  against  the  rear 
half  of  the  northerly  wall  of  the  Gillett  store,  and  it  was  agreed  tliat  the 
doors  opening  from  the  store  into  the  hall-way  and  yard  should  be  bricked 
up  to  make  place  for  shelves  in  the  store,  and  that  an  opening  should  be 
made  in  the  northerly  wall  of  the  Gillett  store  and  the  rear  wall  of  plain- 
tiffs' store,  so  as  to  make  a  communication  between  the  two  stores*  The 
plaintiffs  did  not  use  the  privies  on  the  Gillett  lot,  as  they  had  one  in 
their  own  store  convenient  for  use  for  both  stores. 

On  the  Ist  day  of  May,  1874,  the  defendants  took  a  lease  of  the  whole 
building  and  lot,  No.  85  Forsyth  street,  for  ten  years,  subject  to  plain- 
tiffs' lease,  and  commenced  to  excavate  in  the  yard  for  the  purpose  of 
building  thereon,  and  then  plaintiffs  commenced  this  action  to  restrain 
them. 

If  the  plaintiffs  had  hired  the  whole  building  with  the  appurtenanoes, 
their  right  to  the  yard  could  not  have  been  questioned.  The  yard  be* 
longed  to  the  building  and  was  appropriated  to  its  use,  and  would  pass 
nnder  a  lease  of  the  building  as  a  part  of  the  prembes  demised.     The 
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lease  would  have  each  effect,  because  it  would  be  the  presumed  intention 
of  the  parties.  In  Sheppard's  Touchstone  (94)  it  is  said  that  the  grant 
of  a  messuage^  or  a  messnage  with  the  appnrtenanoes,  will  pass  the  dwell- 
ing-honse,  bam,  adjoining  boildings,  orchard,  cartilage  and  garden*  In 
Comyn's  Digest  (title  Grant,  E.  6)  it  is  said  ''bj  the  grant  of  a  mes- 
snage or  house,  the  garden,  orchard  or  cartilage  pass."  In  WkUney  ▼• 
Ohmfy  8  Mason,  280,  it  was  held  that  a  devise  of  a  mill  with  appur- 
tenances, conreyed  not  the  building  merely,  but  the  land  under  and 
adjoining,  which  is  necessary  to  the  use,  and  actually  used  with  it  In 
Dhited  States  y.  Appktan^  1  Sumn.  492,  Judge  Stobt  said :  *'  The 
general  rule  of  law  is,  that  where  a  house  or  store  is  conreyed  by  the 
owner  thereof,  every  thing  then  belonging  to  and  in  use  for  the  house  or 
store,  as  an  incident  or  appurtenance,  passes  by  the  grant.  It  is  implied 
from  the  nature  of  the  grabt,  unless  it  contains  some  restriction,  that  the 
grantee  shall  possess  the  house  in  the  manner  and  with  the  same  bene- 
ficial lights  as  were  then  in  and  belonged  to  it" 

In  the  case  supposed  the  yard  would  have  passed  with  the  store,  not 
by  force  of  the  word  **  appurtenances,"  but  as  portion  of  the  premises 
demised.  Itiddk  v.  LUtUfidd,  53  N.  H.  503.  If  all  the  rooms  m  the 
building  had  at  the  same  time  been  rented  to  different  tenants,  each  tak- 
ing his  room  with  the  appurtenances,  and  no  mention  had  been  made  of 
the  yard,  a  different  c^se  would  have  been  presented.  The  demise  of  a 
room  in  the  building  would  pass  no  portion  of  the  yard.  Each  tenant 
would  take  only  the  room  which  he  hired,  and  would  take  no  other  por* 
tion  of  the  premises.  Whatever  else  he  took  would  be  by  virtue  of  the 
word  ^  appurtenances."  That  word  would  give  him  whatever  was  at- 
tached to  or  used  with  the  premises,  as  incident  thereto,  and  convenient 
or  essential  to  the  beneficial  use  and  enjoyment  thereof,  and  he  would 
take  any  easement  or  servitude  used  or  enjoyed  with  the  demised  prem- 
ises. 2  Wash,  on  Real  Prop.  667  ;  Wash,  on  Eas.  32  ;  SheeU  v.  Shd» 
den*$  LesseSy  2  Wall.  177  ;  BiddleY,  Lichjieldj  supra;  Voarhees  v.  Burch- 
ard,  55  N.  Y.  98;  Huttemeier  v.  Albro^  18  id.  48.  It  would  not  give 
him  an  interest  in  the  yard  as  a  portion  of  land  demised,  because  land 
cannot  pass  as  appurtenant  to  land,  but  it  would  give  him  an  easement 
in  the  yard  in  common  with  all  the  other  tenants,  for  all  purposes  for 
which  it  could  be  used  in  common  —  for  access  to  the  privies,  for  play* 
ground  for  children,  and  for  light  and  air  for  rooms  in  the  rear  of  the 
building. 

If  the  different  rooms  in  the  building  were  leased  at  different  timea 
with  the  appurtenances,  the  same  result  would  follow.  Each  tenant 
would  have  an  easement  in  the  yard.      Such,  in  the  absence  of  restrict- 
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ive  words,  would  be  the  manifeBt  intention  of  the  parties,  and  no  mle  of 
law  stands  in  the  way  of  giving  effect  to  such  intention. 

The  yard  was  attached  to  and  appropriated  for  the  nse  of  the  bnildinf. 
The  privies  were  bnilt  for  the  nse  of  the  occupants  of  the  building,  and 
the  yard  was  essential  to  the  beneficial  use  thereof,  and  as  the  building 
was  occupied  when  plaintiffs  took  the  lease,  no  tenant  thereof  could  well 
dispense  with  the  use  of  the  yard.  The  building  was  so  constructed  and 
arranged  that  all  the  tenants  had  access  to  the  yard,  and  there  was  no 
other  apparent  purpose  to  which  the  yard  could  be  subjected.  Hence, 
within  every  authority  to  which  our  attention  has  been  called,  the  plain- 
tiffs, when  they  took  their  lease,  acquired  an  easement  in  the  yard,  unless 
facts  to  which  I  will  now  call  attention  deprive  them  thereof.  It  was 
agreed  between  them  and  their  lessor  at  the  time  they  took  their  lease,  as 
above  stated,  that  the  doors  leading  from  their  store  into  the  yard  and 
into  the  hall-way  should  be  closed  up  at  the  expense  of  the  lessor.  This 
agreement  was  not  for  the  benefit  of  the  lessor,  and  was  not  made  to  cut 
off  any  rights  which  the  lessees  would  otherwise  have,  but  it  was  made 
at  the  request  of  the  lessees  and  for  their  benefit,  to  give  them  more  room 
for  shelves.  Having  a  privy  in  their  own  store  on  Grand  street,  so  long 
as  they  used  the  two  stores  together,  they  did  liot  need  the  use  of  a  privy 
in  the  yaid.  But  they  did  nothing  and  agreed  to  nothing  depriving  them- 
selves of  the  right  to  use  the  privies.  They  still  had  access  to  the  yard. 
There  was  the  hall  running  the  whole  length  of  the  south  side  of  the 
building,  with  a  door  opening  into  the  yard  at  the  rear  end.  This  was 
a  way  leading  into  the  yard,  and  in  the  absence  of  any  restriction  all  the 
tenants  had  the  right  to  use  it  for  access  to  the  yard.  The  plaintiffs 
could  at  any  time  have  had  access  to  the  yard  and  privies  through  this 
hall,  and  could  have  used  them  in  common  with  the  other  tenants. 

But  even  if  it  should  be  held  that  the  fact  of  closing  up  the  doors, 
and  the  fact  that  plaintiffs  had  a  privy  of  their  own,  showed  that  it  was 
not  the  intention  by  the  lease  to  give  them  access  to  the  yard,  yet  there 
is  nothing  to  indicate  that  they  were  to  be  deprived  of  the  light  and  air 
from  the  yard.  They  hired  the  lower  story  for  a  store  and  the  rear  win- 
dows were  the  only  means  to  procure  light  (except  artificial)  for  the 
proper  transaction  of  business  in  that  part  of  the  store.  The  light  pass- 
ing into  the  windows  from  the  yard  was  essential  to  the  beneficial  use  ot 
the  store,  and  it  was  clearly  the  intention  at  the  time  the  lease  was  made 
that  plaintiff  should  have  it.  To  Uiis  extent,  in  any  view  of  the  case, 
the  plaintiffs  were  entiUed  to  enjoy  an  easement  in  the  yard.  They 
were  so  far  interesteil  in  it,  that  the  defendants  could  not  change  its  con- 
dition to  their  detriment. 


MARCH  TERM,  1876.  638 


Doyle  Y.  Lord. 


This  oondasion  is  readied  without  any  departure  from  what  may  be 
called  the  American  doctrine  as  to  light  and  air,  as  distingoished  from  the 
English  common-law  doctrine,  and  the  law  as  laid  down  in  the  following 
authorities  is  folly  recognixed :  Parher  v.  FwOBj  19  Wend.  315 ;  Palmer 
▼.  Wetmore,  2  Sandf.  Sop.  Ct  316 ;  Myen  t.  Genmui^  10  Barb.  537 ; 
Ihdlm  y.  Strieker,  19  Ohio  St  135 ;  ffaverstteky.  Sipe,  33  Penn.  St  368 ; 
Keati  T.  BugOy  115  Mass.  204 ;  S.  C,  15  Am.  Rep.  80.  Under  these  anthor- 
ities,  if  the  lessor  had  sold  the  store  and  lot  npon  which  it  stood,  twenty-five 
feet  by  fifty-one,  the  grantee  would  haye  taken  no  right  to  light  and  air 
from  the  balance  of  the  lot.  In  that  case  the  grantor  could  hare  buOt  upon 
the  balance  of  the  lot,  and  thus  have  darkened  the  windows  in  the  store 
without  violating  any  rights  of  the  grantee.  In  this  case,  if  the  yard 
had  not  been  a  part  of  the  lot  upon  which  the  building  was  standing  and 
if  it  had  not  been  appropriated  to  use  with  the  building  so  as  to  pass  as 
appurtenant  thereto,  so  far  as  to  give  easements  therein  to  the  tenants  of 
the  building,  the  plaintiffs  could  not  have  complained  of  the  acts  of  the 
defendants  alleged  in  the  complaint 

I  am,  therefore,  of  opinion  that  defendants  had  no  right  to  enter  upon 
the  yard  and  appropriate  the  same  ezclusirely  to  their  use,  and  thus 
deprive  plaintifb  of  all  use  of  the  same,  and  of  the  light  and  air  passing 
over  the  same. 

Judgment  reversed,  a  new  trial  granted,  costs  to  abide  event 

All  concur, 

JudffjiiiHt  TevereitL 
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heompntJBgliittinieof  thelfaiWrntimiofan  aotton  an  •  pKomlnoiy  sola,  Hit  dij  oi 
which  it  mfttam  is  to  be  «accliided ;  and  the  role  is  the  same  where  the  note  ie  psya* 
Ue  at  a  baolc,  ao  that  an  Mtton  might  be  brooi^  ifpon  it  after  bosfaieia  hooia  an  the 
dayof  matozity.* 

ACTION  of  aasompait  on  a  promissoiy  noto.  Defenae  the  etatate  at 
limitationB* 

The  note  was  dated  Noyember  21, 1867 ;  was  payable  to  the  order  ol 
jdaintiff  three  months  after  date  at  the  Home  National  Bank  of  Meri- 
ien ;  waa  duly  presented  for  payment  during  banking  hours  on  Febm- 
ary  24,  1868,  and  payment  being  refused,  this  action  was  brought  on  the 
same  day. 

The  court  held  that  the  action  was  not  barred  by  the  statute  of  limita- 
tions, and  rendered  judgment  for  the  plaintiiL  The  defendant  mored 
for  a  new  trial. 

O.  A.  O.  Toddy  for  plamtiff. 

2>.  A  Booth,  for  defendant. 

Foster,  J.    The  note  on  which  this  suit  was  brought  matured  and 

•See  BeimUY.  Leonard^  19  Am.  R^.  470 ;  8.  a,  118  Maaa.  002  ;  JTefi^ef  t.  JWeft,  IS 
Am.  Bep.  731 ;  &  a,  78  PeuL  St  137 ;  Wea&miok  Mamtf.  Oo.  T.  QrcM^  11  Am.  flap^ 
181;  S.  C,  60  Me.  88  ;  ITarren  ▼.  iSVode,  0  Am.  Bep.  70 ;  aa,28M]oh.- 
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became  payable  at  bank  on  the  24th  of  February,  1868.  Service  of  the 
writ  was  made  on  the  24th  of  February,  1874.  The  defense  is  the  stat* 
Qte  of  limitations. 

Is  that  statute  a  bar  ? 

If  the  day  the  note  matured  is  indnded  in  the  computation  of  time,  six 
fears  had  elapsed  before  action  brought ;  if  that  day  is  excluded,  the  ac- 
tion is  within  six  years. 

Our  statute  which  applies  to  contracts  of  this  description  is,  <<  No  ac-> 
tion  shall  be  brought,''  etc.,  *<  but  within  six  years  next  after  the  right 
of  action  shall  accrue." 

'  This  language  is  simple  and  free  from  ambiguity.  Its  plain,  natural 
import  we  think  is,  to  exclude  from  the  computation  the  day  on  which 
the  paper  matures.  <'  Six  years  next  after  the  right  of  action  shall  ac- 
crue," must  mean  ^  after  ; "  that  is,  the  day  on  which  the  daim  be- 
comes demandable  must  be  excluded,  and  the  action  must  be  brought 
within  six  years  next  after  that  day,  or  it  is  barred  by  the  statute. 

Numerous  cases  in  which  this  question  was  involved  have  arisen  and 
been  decided  in  the  courts  of  Great  Britain,  and  those  decbions,  unfortun- 
ately, are  directly  contradictory  to  each  other.  An  examination  of  them 
would  be  rather  curious  than  useful,  and  would  tend  to  perplex  and  em- 
barrass more  than  to  aid  us  in  our  investigations.  As  long  ago  as  1777, 
in  the  CMeoiPughY.Duke  o/Leedsj  Cowp.  719,  Lord  Mansfield,  after 
reviewing  many  of  the  cases,  said :  **  Now  thus  the  cases  stand  down  to 
the  14th  of  James ;  they  are  yes  and  no,  and  a  medium  between  tiiem." 
Some  of  the  cases  before  and  since  that  time  stand  on  very  thin  and 
subtle  distinctions,  and  some  indeed  recognize  distinctions  where  no  dif- 
ferences exist.  The  expression  '*  from  the  date,"  has  been  held  to  in- 
clude the  day  of  the  date  ;  ^  from  the  day  of  the  date,"  to  exclude  it ; 
and  then  both  expressions  have  been  held  to  mean  predsely  the  same 
thing,  and  both  to  exdude  the  day  of  the  date.  ''  From  the  making," 
has  been  held  inclusive ;  '^  from  the  day  of  the  making,"  exclusive.  So 
it  has  been  held  that  where  time  is  to  be  computed  from  an  act  done,  the 
day  in  which  the  act  is  done  must  be  included,  with  the  exception  of 
bills  of  exchange. 

Such  a  discrimination  as  this  last  recalls  to  mind  what  Cicero  says  at 
to  the  interprietation  of  omens  in  his  time.  ''  We  regard  thunder  on  the 
left  as  the  happiest  of  omens  for  all  things  except  for  holding  the  oom- 
itia."  {Fulmen  tinistrum  ampictum  apHmutn  habemui  ad  omnei  re$ 
pr€Bterquafn  ad  amxHcu — Cic.  de  Div.,  book  2,  ch.  85,  $  74.)  It  might 
be  difficult  to  determine  whether  the  omen  or  the  law  had  the  more  rea 
•enable  interpretation. 
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The  same  unfortunate  want  of  uniformity  of  dedsion  which  we  baY« 
thus  noticed  as  existing  in  the  courts  of  Oreat  Britain  has  prevaOed  in 
•the  courts  of  the  different  States  of  our  Union. 

The  case  of  Pregbrey  ▼.  WiUUmUy  15  Mass.  198,  was  an  action  on  a 
promissory  note,  and  the  defence  was  the  statute  of  limitations.  More 
4han  six  years  had  elapsed  from  the  date  of  the  note,  which  was  payable 
on  demand,  but  a  payment  had  been  made  and  indorsed  on  the  note, 
NoTcmber  1st,  1811.  The  action  was  brought  November  1st,  1817,  and 
the  court  held  the  statute  a  bar.  The  language  of  their  statute  was  sim- 
ilar to  ours — six  years  next  after  the  cause  of  action  accrued. 

Another  statute  of  Massachusetts  provided  that  '^  No  executor  or  ad- 
ministrator shall  be  held  to  answer  to  any  suit  that  shall  be  commenced 
against  him  in  that  capacity,  unless  the  same  shall  be  commenced  within 
the  term  of  four  years  from  the  time  of  his  accepting  that  trust  ''  In 
the  case  of  OMen  v.  JameSy  11  Mass.  400,  the  court,  Jackson,  J.,  says : 
^  The  defendant  had  accepted  the  trust  of  administrator  on  the  2d  of 
December,  1806,  and  the  four  years  limited  by  law  expired  on  the  2d 
of  December,  1810."  And  in  the  case  of  Bigelaw  v.  WikoHj  1  Pick. 
485,  it  was  held  that  in  computing  the  time  allowed  by  statute  for  re- 
•deeming  a  right  in  equity,  sold  on  execution,  which  must  be  *'  within  one 
year  next  after  the  time  of  executing  by  tK<)  officer  to  the  purchaser  the 
•deed  thereof,"  the  day  on  which  the  dead  was  executed  should  be  ex- 
cluded. 

The  precise  question  now  before  us  was  decided  by  the  Supreme 
Court  of  New  York,  in  the  case  of  (hrnell  v.  ifott&on,  8  Denio,  12.  It 
was  an  action  on  a  promissory  note  payable  on  demand.  The  note  was 
^ated  February  14th,  1829,  and  the  question  was  whether  a  suit  com- 
menced on  the  14th  of  February,  1845,  saved  the  operation  of  the  stat* 
ute  of  limitations.  The  court  held  that  it  did,  though  a  like  dedsion 
below  was  reversed  because  of  the  admission  of  illegal  testimony.  Chief 
Justice  Bbonson  said :  '<  Our  cases  all  go  to  establish  one  uniform  rulc^ 
whether  the  question  arises  upon  the  practice  of  the  court,  or  the  con 
etruction  of  a  statute,  and  the  rule  is,  to  exclude  the  first  day  from  the 
oomputation." 

As  we  think  the  case  before  us  is  substantially  settled  by  the  deoisioni 
in  our  own  State,  we  are  not  disposed  to  examine  further  the  dedsions 
of  other  tribunals.  The  cases  of  Avery  v.  Stewart,  2  Conn.  69 ;  Sonde 
V.  Lyatiy  18  id.  18 ;  and  WeekB  v.  Bidlj  19  id.  376,  were  all  very 
fully  considered,  and  bear  more  or  less  directly  upon  the  question  we  ara 
considering.  As  we  concur  fully  in  the  views  expressed  in  those 
it  is  needless  to  repeat  them. 
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'  It  was  suggested  on  the  part  of  the  defendant  that  a  note  of  the  de* 
■cription  of  the  one  in  suit,  made  payable  at  bank,  became  barred  by 
statute  one  day  earlier  than  if  payable  generally,  because  the  right  of 
action  accrued  one  day  earlier.  In  the  case  of  Oshom  y.  Maneurej  9^ 
Wend.  170,  the  action  was  on  a  promissory  note,  brought  on  jthe  day  it 
became  due,  after  demand  of  payment  had  been  made  and  refused.  Phe- 
plaintiff  was  nonsuited  because  the  action  had  been  prematurely  brought. 
It  is  not  expressly  stated,  but  is  perhaps  fairly  to  be  inferred,  that  na 
place  of  payment  was  specified  in  the  note.  And  in  a  very  recent  ease> 
Sak  Springs  Nat.  Bank  v.  Burtany  58  N.  T.  480;  S.  C.  17  Am.  Rep. 
265,  the  Court  of  Appeals  of  that  State  held  that  a  demand  of  payment, 
by  Ike  holder  of  a  note,  of  the  cashier  of  the  bank  where  the  note  wa» 
made  payable,  after  the  close  of  the  customary  banking  hours,  payment 
being  refused,  was  sufficient  to  charge  the  indorser.  In  that  case  the- 
indorser  had  been  ready  to  pay  the  note,  and  had  sent  the  maker  to  the 
bank  several  times  during  the  day  to  see  if  it  was  there,  and  to  ascertain 
its  amount.  The  note  was  not  at  the  bank,  nor  was  it  presented  for 
payment  until  an  hour  after  bank  hours. 

The  practice  of  commencing  suits  on  notes  payable  at  bank,  on  the 
third  day  of  grace,  after  their  dishonor,  is  no  doubt  well  established,  and 
we  hare  no  disposition  to  disturb  it.  But  we  are  strongly  opposed  ta 
adopting  any  rule,  or  giving  any  construction  to  the  statute,  which  will 
fix  different  periods  of  limitation  to  contracts  so  nearly  alike  as  notes  of 
this  character.  Instead  of  making  distinctions  in  cases  so  nearly  iden- 
tical, the  effect  of  which  must  be  to  perplex  and  mislead,  we  think  it  far 
preferable  to  have  one  uniform  rule,  and  make  that  applicable,  generally, 
to  all  contracts  and  obligations  of  every  description,  wills,  and  other 
legal  instruments,  statutes,  and  all  proceedings  under  them.  The  day 
of  the  date,  and  tiie  day  of  the  act  from  which  a  future  time  is  to  be  as- 
certained, should  be  excluded.  No  rule,  however,  is  to  be  enforced  so 
sternly  as  to  defeat  the  intent  of  the  parties ;  that  is  always  paramount 
to  all  other  considerations,  and  is  always  to  be  carried  into  effect,  if  not 
contrary  to  law  or  public  policy. 

There  is  nothing  erroneous  in  the  judgment  below. 


In  this  opinion  the  other  judges  ooncorred. 
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tmewmhrwMB'^einfenantaffaimt^  attacks 

An  attachment  of  land  is  an  immmbnuioe  within  the  meaning  of  a  oorenant  agalnit  in- 
onmbranoes  in  a  deed. 

The  grantee  of  lands  paid  in  good  faith  the  amount  of  a  judgment  leooyered  in  an 
attachment  suit  agahnst  his  grantor  in  order  to  free  the  lands  from  the  inonm- 
branoe  of  the  attachment  BUcK,  in  an  action  against  the  grantor  on  the  ooTenanti 
in  the  deed,  that  plaintiff  was  entitled  to  recover  the  amount  so  paid  if  not  greater 
than  the  value  of  the  land  ;  and  that  the  fact  that  the  levy  of  the  execution  in  the 
attachment  suit  was  irregular  was  no  defense. 

ACTION  of  coYenant  for  the  breach  of  a  coyenant  in  a  deed  againit  m- 
cumbranoes. 

The  defendant  m  May,  1871,  conveyed  certain  premises  to  the  plaintiff 
by  a  deed  containing  covenants  against  incnmbrances.  Prior  to  sach 
conveyances  the  premises  had  been  attached  in  a  snit  against  the  defend- 
ant's grantor,  and  subsequent  to  such  conveyance  judgment  was  obtained 
in  said  suit  Phuntiff  thereupon  wrote  to  defendant  for  instructions  but 
received  none.  The  sheriff  having  levied  execution  under  said  judg- 
ment upon  the  property,  the  plaintiff  paid  the  execudon  creditor  the  sum 
claimed  and  took  a  quit-claim  deed  of  his  interest 

The  defendant  claimed  and  offered  evidence  tending  to  prove  that  the 
levy  of  the  execution  was  irregular  and  void ;  but  of  the  fact  the  plain- 
tiff was  ignorant  when  he  paid  the  judgment ;  the  case  was  reserved  for 
ihe  advice  of  this  court 

J.  W.  AlUngy  for  plaintiff. 

W.  K  Wooster^  for  defendant 

Park,  C.  J.  The  defendant  contends  that  an  attachment  of  real 
estate  creates  no  incumbrance  upon  the  land,  within  the  meaning  of  the 
covenant  against  incumbrances,  until  judgment  has  been  rendered  in  fa- 
vor of  the  attaching  creditor,  and  the  land  has  been  set  off  on  execution 
to  satisfy  the  judgment  This  claim  is  based  upon  the  uncertainty  which 
exists  in  such  cases,  whether  the  attachment  will  ever  be  followed  by  the 
levy  of  an  execution  upon  the  land.  But  there  is  no  more  uncertainty  in 
such  cases  in  this  respect  than  in  many  cases  of  mortgages,  whethei  the 
liroperty  will  be  eventually  foreclosed  and  the  land  taken  for  the  debt, 
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especially  in  those  oasee  where  mortgages  are  m&de  to  secure  parties 
against  ^tnre  liabilities  depending  upon  many  contingencies.  It  wonld 
seem  to  follow,  therefore,  that  if  the  claim  is  soond  in  respect  to  attach- 
ments, it  ought  to  be  sound  in  respect  to  such  mortgages,  and  yet  the  lat- 
ter are  everywhere  held  to  create  incumbrances.  But  in  this  case  the 
plaintiff  did  not  redeem  the  land  from  the  attachment  till  after  judgment 
had  been  rendered  in  the  suit  in  which  it  had  been  made.  At  that  time 
at  was  morally  certain  that  the  land  would  be  taken  to  satisfy  the  judg- 
ment, as  there  was  no  personal  property  on  which  an  execution  could  be 
levied.  It  is  true  an  attempt  had  been  made  to  levy  an  execution  upon 
the  land,  which  had  failed,  and  there  was  some  uncertainty  whether  it 
would  be  renewed  during  the  existence  of  the  lien  oreated  by  the  attach- 
ment, owing  to  the  ignorance  of  the  party  that  the  execution  had  not 
been  duly  leyied.  But  this  fact  cannot  in  any  way  affect  the  case. 
The  defendant  had  no  right  to  presume  that  the  defect  in  the  levy  would 
not  be  discoYa*ed  in  time  for  the  levy  of  another  execution.  The  law 
never  creates  a  right  in  a  party  which  is  dependent  upon  the  ignorance 
of  another  party  in  regard  to  his  rights.  It  should  be  taken  for  granted 
that  the  party  would  discover  that  his  levy  was  abortive,  and  would 
eause  another  to  be  made  during  the  existence  of  the  attachment  lien. 

It  is  clear  that  if  the  judgment  in  this  case  did  not  constitute  the  at- 
tachment an  incumbrance  upon  the  property,  then  an  incumbrance,  by 
our  law,  never  can  be  created  by  tm  attachment.  For  nothing  remained 
to  be  done  but  the  levy  of  an  execution,  and  the  levy  of  an  execution, 
by  our  law  in  a  case  like  this,  transfers  to  the  execution  creditor  the  im- 
mediate and  absolute  title  of  the  execution  debtor  in  the  land  set  off  upon 
the  execution. 

In  some  States  the  levy  of  an  execution  operates  like  a  decree  of  fore- 
closure in  the  case  of  a  mortgage.  The  execution  debtor  has  the  right 
during  a  certain  period  of  time  to  redeem  the  land,  and  during  such  time 
the  levy  of  course  continues  an  incumbrance  upon  the  land.  But  it  is 
not  so  in  this  State  in  cases  of  resident  debtors.  They  have  no  right  of 
redemption  after  the  levy  of  the  execution,  and  consequently  the  levy 
creates  no  incumbranoe  upon  the  land,  for  it  transfers  an  immediate  and 
absolute  title.  Bawle  on  Covenants  for  Title,  p.  94,  says,  that  "*  every 
right  to  or  interest  in  land  which  may  subsist  in  third  persons,  to  the 
diminudon  of  the  value  of  the  land,  but  consistent  with  the  passing  of 
the  fee  by  the  conveyance,  is  an  incumbrance."  An  incumbrance,  there- 
fore, must  be  something  less  than  the  entire  title  which  the  debtor  has  to 
the  property. 

We  are  satisfied  that  the  attachment  in  this  case  created  an  incum* 
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An  attachment  of  land  is  an  Incimibnuioe  within  the  meaning  of  a  oorenant  agalnitiii- 

onmbnmoes  in  a  deed. 
The  gmntee  of  lande  paid  in  good  faith  the  amount  of  a  judgment  recorered  in  an 
attachment  snit  against  his  grantor  in  order  to  free  the  lands  from  the  inonm- 
bnmoe  of  the  attachment  SUcK,  in  an  action  against  the  grantor  on  the  ooTenanti 
in  the  deed,  that  plaintiff  was  entitled  to  reooyer  the  amoont  so  paid  If  not  greater 
than  the  valae  of  the  land  ;  and  that  the  fact  that  the  levy  of  the  execotioB  in  the 
attachment  suit  was  irregnlarwas  no  defense. 

ACTION  of  covenant  for  the  breach  of  a  covenant  in  a  deed  againit  m- 
cnmbrances. 

The  defendant  m  May,  1871,  conveyed  certain  premises  to  the  plaintiff 
by  a  deed  containing  covenants  against  incumbrances.  Prior  to  such 
conveyances  the  premises  had  been  attached  in  a  snit  against  the  defend- 
ant's grantor,  and  snbsequent  to  such  conveyance  judgment  was  obtained 
in  said  suit  Phuntiff  thereupon  wrote  to  defendant  for  instructions  but 
received  none.  The  sheriff  having  levied  execution  under  said  judg- 
ment upon  the  property,  the  plaintiff  paid  the  execution  creditor  the  sum 
claimed  and  took  a  quit-claim  deed  of  his  interest 

The  defendant  claimed  and  offered  evidence  tending  to  prove  that  the 
levy  of  the  execution  was  irregular  and  void ;  but  of  the  fact  the  plain- 
tiff was  ignorant  when  he  paid  the  judgment ;  the  case  was  reserved  for 
ihe  advice  of  this  court 

/•  W.  AlUng,  for  plaintiff. 

W.  B.  Woosier^  for  defendant 

Park,  C.  J.  The  defendant  contends  that  an  attachment  of  real 
estate  creates  no  incumbrance  upon  the  land,  within  the  meaning  of  the 
covenant  against  incumbrances,  until  judgment  has  been  rendered  in  fa- 
vor of  the  attaching  creditor,  and  the  land  has  been  set  off  on  execution 
to  satisfy  the  judgment  This  claim  is  based  upon  the  uncertainty  which 
exists  in  such  cases,  whether  the  attachment  will  ever  be  followed  by  the 
levy  of  an  execution  upon  the  land.  But  there  is  no  more  uncertainty  in 
such  cases  in  this  respect  than  in  many  cases  of  mortgages,  whether  the 
liroperty  will  be  eventually  foreclosed  and  the  land  taken  for  the  debt, 
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especially  in  those  oases  wbere  mortgages  are  m&de  to  secure  parties 
against  ^tore  liabilities  depending  upon  many  contingencies.  It  wonld 
seem  to  follow,  therefore,  that  if  the  claim  is  soond  in  respect  to  attach- 
ments, it  ought  to  be  sound  in  respect  to  such  mortgages,  and  yet  the  lat- 
ter are  everywhere  held  to  create  incumbrances.  But  in  this  case  the 
plaintiff  did  not  redeem  the  land  from  the  attachment  till  after  judgment 
had  been  rendered  in  the  suit  in  which  it  had  been  made.  At  that  time 
it  was  morally  certain  that  the  land  would  be  taken  to  satisfy  the  judg- 
ment, as  there  was  no  personal  property  on  which  an  execution  could  be 
levied.  It  is  true  an  attempt  had  been  made  to  levy  an  execution  upon 
the  land,  which  had  failed,  and  there  was  some  uncertainty  whether  it 
would  be  renewed  during  the  existence  of  the  lien  created  by  the  attach- 
ment, owing  to  the  ignorance  of  the  party  that  the  execution  had  not 
been  duly  leyied.  But  this  fact  cannot  in  any  way  affect  the  case. 
The  defendant  had  no  right  to  presume  that  the  defect  in  the  levy  would 
not  be  discoYered  in  time  for  the  levy  of  another  execution.  The  law 
never  creates  a  right  in  a  party  which  is  dependent  upon  the  ignorance 
of  another  party  in  regard  to  his  rights.  It  should  be  taken  for  granted 
that  the  party  would  discover  that  his  levy  was  abortive,  and  would 
eause  another  to  be  made  during  the  existence  of  the  attachment  lien. 

It  is  dear  that  if  the  judgment  in  this  case  did  not  constitute  the  at- 
tachment an  incumbrance  upon  the  property,  then  an  incumbrance,  by 
our  law,  never  can  be  created  by  an  attachment.  For  nothing  remained 
to  be  done  but  the  levy  of  an  execution,  and  the  levy  of  an  execution, 
by  our  law  in  a  case  like  this,  transfers  to  the  execution  creditor  the  im- 
mediate and  absolute  title  of  the  execution  debtor  in  the  land  set  off  upon 
the  execution. 

In  some  States  the  levy  of  an  execution  operates  like  a  decree  of  fore- 
closure in  the  case  of  a  mortgage.  The  execution  debtor  has  the  right 
during  a  certain  period  of  time  to  redeem  the  land,  and  during  such  time 
the  levy  of  course  continues  an  incumbrance  upon  the  land.  But  it  is 
not  so  in  this  State  in  cases  of  resident  debtors.  They  haye  no  right  of 
redemption  after  the  levy  of  the  execution,  and  consequently  the  levy 
creates  no  incumbrance  upon  the  land,  for  it  transf ars  an  immediate  and 
absolute  title.  Bawle  on  Covenants  for  Title,  p.  94,  says,  that  "^  every 
right  to  or  interest  in  land  which  may  subsist  in  third  persons,  to  the 
diminution  of  the  value  of  the  land,  but  consistent  with  the  passing  of 
the  fee  by  the  conveyance,  is  an  incumbrance."  An  incumbrance,  there- 
fore, must  be  something  less  than  the  entire  title  which  the  debtor  has  to 
the  property. 

We  are  satisfied  that  the  attachment  in  this  case  created  an  incum- 
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branoe  upon  the  land,  and  the  authorities  are  in  aooordanoe  with 
▼iew.  In  ffarlaw  y.  Thamoi^  15  Pick.  69,  the  oourt  reoogniae  an  at- 
tachment as  an  incambrance  upon  land.  In  Norton  r*  Babeoek^  2  Mete» 
510,  the  ooort  held  that  a  seoond  attadhment  of  all  a  debtor^s  ri^t,  title 
and  interest  in  land  is  an  incombranoe  on  the  land  from  the  time  it  is 
made.  It  will  be  foond  npon  examination  that  this  case  is  exactly  in 
point,  as  is  also  that  of  Johman  y.  OoKno,  116  Mass.  892.  These  cases 
were  actions  for  breach  of  covenants  against  incombrances,  and  the 
breach  consisted  in  the  fact  that  attachments  were  resting  npon  the  landa 
at  the  time  thej  were  oouveyed.  We  might  cite  other  anthoritiea  npi>ii 
this  subject,  but  these  are  suflBlcient 

It  appears  in  the  case  that  t&e  plundff  conducted  with  reasonable 
prudence  and  care  in  regard  to  Uie  interests  of  the  defendant  in  the 
matter ;  that  he  had  abundant  cause  for  believing,  and  did  believe,  that 
the  land  would  be  taken  to  satisfy  the  judgment  that  had  been  rendered 
in  favor  of  the  attaching  creditor,  unless  he  paid  and  satisfied  the  same 
and  consequently,  after  he  had  made  fruitless  efbrts  to  obtain  instrwy 
tions  from  the  defendant  in  regard  to  the  course  which  he  desired  him  to 
pursue  in  the  matter,  he,  in  good  isith^  paid  and  satisfied  the  judgment^ 
in  order  to  free  the  land  from  the  lien  created  by  the  attachment.  la 
such  circumstances  we  think  tiie  amount  paid  should  be  the  measure  of 
damages,  no  claim  being  made  that  it  was  greater  than  the  value  of  the 
land  attached.  It  was  so  held  in  the  case  of  Nortom  v.  RAooek^  ottpra^ 
In  a  similar  case,  and  we  think  correctly. 

We  think  in  cases  where  judgment  has  been  rendered  in  the  suit  in 
&vor  of  the  attaching  creditor,  and  the  owner  of  the  land  has  condooled 
in  good  faith  toward  his  covenant  or  in  paying  the  amount  of  the  jud^ 
ment  in  order  to  free  his  land  from  the  lien  created  by  the  attachment 
the  amount  of  the  judgment  should  be  the  measure  of  damages,  if  the 
amount  is  less  tiian  the  value  of  the  land  attached ;  but  if  greater  than 
such  value,  then  the  value  of  the  land  attabhed  should  be  the 
sf  damages. 

We  advise  judgment  for  the  plaintifL 

In  this  opinion  the  other  judges  oenenired. 
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OSBOBM  T.   BtBHS. 

(i8  Otrnn.  IBO.) 
Sti'Off'^rf dtptmU  in  9amng$  hank  offaimi  indtkedneti  l»  hmJL 

Upon  the  faaaohnsacy  of  a  savliifB  bank,  a  depositor  oannol  eet  off  hie  deporift 

debt  due  from  him  to  the  bank. 
8emhie  that  if  the  deposit  was  made  for  the  pnipoee  of  applying  the  same  in  paymMl 

of  the  indebtednew  to  that  amoimt  and  the  offlcen  of  the  bank  had  knowledge  of 

■och  pnrpoee,  then  set-off  may  be  allowed. 

PETITION  for  advice  by  Osbom  and  others,  reoeiyers  of  the  Town- 
send  Savings  Bank  of  New  Haven. 
The  petitioners  among  other  things  set  forth  that  a  large  portion  of 
the  assets  of  said  bank  consisted  of  loans  made  on  security  by  said  bank 
to  different  individuals  and  corporations,  and  that  the  petitioners  found 
in  collecting  said  loans,  that  in  many  cases  persons  who  were  indebted 
to  said  bank  were  also  depositors  of  money  in  said  bank,  or  had  received 
by  assignment  or  transfer  the  deposits  of  others,  or  had  become  in  some 
other  manner  the  creditors  of  said  bank ;  and  that  various  questions  and 
claims  had  arisen  concerning  the  rights  of  such  persons  to  set  off  the 
claims  which  they  held  against  the  said  bank  against  the  claims  of  the 
buak  upon  them,  and  among  others  the  following  questions  upon  the  facts 
as  hereinafter  stated,  to  wit : 

1.  Margaret  Byrne,  of  said  New  Haven,  on  the  29th  day  of  July, 
1864,  borrowed  of  the  said  Townsend  Savings  Bank  the  sum  of  $600, 
for  which  sum  she  gave  her  note  of  that  date  payable  to  the  order  of 
said  bank  on  demand.  No  demand  for  payment  was  made  previous  to 
the  said  appointment  of  receivers,  and  said  note  has  never  been  paid. 
Afterward  the  said  Margaret  Byrne  deposited  in  said  bank  the  sum  of 
$128.18,  with  the  intention  of  using  said  sum  for  a  payment  upon  said 
loan,  which  said  sum  has  never  been  drawn  out  and  now  stands  to  her 
credit  upon  the  books  of  said  bank.  Can  the  said  Margaret  Byrne  set 
off  said  deposit  against  her  said  indebtedness  to  said  bank  ? 

2.  Other  cases  were  stated  where  money  had  been  borrowed  of  the 
bank  and  deposits  made  but  without  intent  to  apply  in  payment  of  the 
loans. 

The  court  found  the  allegations  of  the  petition  to  be  true  and  reserved 
the  case  for  the  advice  of  this  court 

•  L,  Bennett,  for  petitioners. 
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642  CONNECTICUT, 


Osbom  Y.  Byrne. 


L.  A  MorrtMj  and  J.  T,  Piatt,  for  respondents. 

Fabk,  C.  J.  Suppose  that  A  should  loan  to  B  $1,000.  We  wiD 
suppose  A  to  be  an  experienced  stockbroker,  and  that  B  knowing  this 
fact,  and  desiring  to  avail  himself  of  his  skill,  deposits  with  him  $1,000^ 
to  be  invested  for  his  benefit  For  a  time  B  receives  large  returns  fron 
A's  investments ;  but  at  length  a  rever&d  comes,  and  nearly  all  the 
money  deposited  with  A  is  lost  In  a  suit  then  brought  by  A  against  B 
for  the  money  loaned,  coold  B  set  ofF  the  $1,000  deposited  with  A  ?  No 
one  would  claim  that  he  could.  But  do  these  depositors,  with  the  ex- 
ception perhaps  of  Margaret  Byrne,  stand  in  any  better  condition  than 
B  in  the  case  supposed  ?  It  was  said  by  this  court  in  the  case  of  OcnU 
V.  Society  for  S(wing8y  82  Conn.  173,  that  "  savings  societies  are  in  fact 
large  incorporated  agencies  for  receiving  and  loaning  the  money  of  their 
depositors."  A  like  view  of  the  subject  was  taken  in  the  case  of  Bim- 
neU  V.  I%e  (MintviUe  Savings  Bank,  38  Conn.  203  ;  S.  C,  9  Am.  Rep.  380. 
It  was  there  said :  **  The  assets  of  savings  banks  consist  of  loans  of  money 
made  by  them  for  the  benefit  of  their  depositors  from  whom  the  money  was 
derived.  *  *  *  A  depositor  knows  when  he  deposits  his  money  with  such 
an  institution,  that  he  is  placing  it  at  hazard.  *  *  *  If  the  money  de- 
posited is  lost,  the  depositor  loses  it  through  the  instrumentality  of  his 
agent,  and  he  has  no  cause  to  complain."  The  bank  in  that  case  had 
met  with  a  loss  of  twenty-four  per  cent  of  all  its  deposits.  The  plain- 
tiff, who  was  a  depositor,  and  to  whom  had  been  paid  the  amount  of  his 
deposit,  less  his  proportion  of  the  loss,  sought  to  recover  the  balance. 
The  court  held  that  he  had  been  paid  all  that  he  was  entitled  to  receiye. 
The  principle  of  that  case  seems  to  us  to  meet  all  the  questions  at  bar, 
with  the  exception  of  that  pertaining  to  Margaret  Byrne,  which  we  will 
soon  consider.  With  this  exception  no  arrangement  was  made  in  any  of 
the  cases  that  the  sums  deposited  should  be  received  by  the  bank  in  part 
payment  of  the  sums  loaned  to  the  same  parties.  The  deposits  and  the 
loans  are  wholly  independent  of  each  other,  so  much  so  that  it  does  not 
appear  that  the  one  was  made  in  consequence  of  the  other.  Under  these 
circumstances,  if  the  bank  was  merely  an  agent,  in  fact,  for  the  loaning 
of  money  deposited  with  it,  as  the  cases  cited  clearly  show,  then  it  fol- 
lows conclusively  that  the  parties  in  this  case  are  in  the  condition  of  B 
in  the  case  supposed,  and  the  set-offs  cannot  be  made.  The  debts  they 
owe  the  institution  in  form  belong  in  fact  to  aU  the  depositors,  bat 
neither  the  depositors  nor  the  institution  owe  them  any  thing  more  on 
dieir  deposits  than  their  just  proportion  of  the  value  of  the  assets  that 
the  institution  owns.    The  difference  in  amount  has  been  lost  —  has 
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been  lost  by  these  parties  through  the  instrumentality  of  their  agent, 
and  they  have  no  right  to  require  that  the  loss  shall  fall  on  the  other  de- 
positors, who  have  already  suffered  in  the  same  way  and  to  the  same 
extent  The  depositors  in  savings  banks  bear  the  same  relation  to  each 
other  and  to  the  assets  of  the  bank  that  stockholders  in  other  monetary 
institutions  do  to  each  other  and  to  the  property  of  the  bank.  Disas- 
trous investments  affect  each  in  the  same  way ;  and  in  case  of  insolven<7 
all  that  a  party  who  owns  deposits  in  the  one  case  or  stock  in  the  other 
can  daim,  is  his  just  proportion  of  what  remains  at  the  final  winding  up 
of  the  institutions. 

We  think  the  setoffs  cannot  be  made  in  any  of  the  cases,  unless  one 
should  be  allowed  in  that  of  Margaret  Byrne.  It  appears  in  her  case 
that  she  made  a  deposit  in  the  bank,  not  for  the  ordinary  purposes  of  a 
deposit,  but  for  the  purpose,  and  with  the  intention,  of  applying  the 
same  in  payment  of  her  indebtedness  to  the  bank  to  that  amount  If 
the  officers  of  the  bank  knew  for  what  purpose  the  deposit  was  made, 
although  the  amount  has  never  been  in  fact  applied  in  cancellation  of  so 
much  of  her  indebtedness  to  the  bank,  we  think  she  should  be  allowed 
to  set  off  the  amount  We  refer  her  case  to  the  Superior  Court  for  a 
further  hearing  in  regard  to  the  facts,  which  are  not  sufficiently  found 
upon  this  point  If  upon  such  hearing  the  facts  shall  be  found  as  wl9 
have  supposed  them,  then  we  advise  that  the  set-off  be  allowed. 

In  each  of  the  other  cases  we  advise  the  Superior  Court  to  refuse  the 
eetoff. 

In  this  opinion  the  other  judges  concurred. 


Thb  EYSBaBxvM  Ceubtebt  Association  v.  Thb  Citt  of  New 

Haven. 

(43  Conn.  231) 

CemOefy'—takiiig  grounds  of,Jbr  kighwajf* 

A  municipal  ootpoxation  cannot,  withont  special  aathoiity  given  by  statato,  or  by  neoee* 
aaiy  and  reMonable  implication,  take  for  a  highway  tiio  lands  of  a  cemetery ;  and 
this  role  applies  to  the  ornamental  parts  of  a  cemetery  the  same  as  to  the  parts  nsed 
for  interments.    CSee  notet  p.  647. ) 

PETITION  by  the  Cemetery  Association  to  set  aside  an  assessment 
of  damages  for  a  street  improvement.    The  opinion  states  the  ease. 
The  court  below  reserved  the  case  for  the  advice  of  this  court. 
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(?.  JT  Watrovi^  for  defendant.  The  land  haying  heen  taken  for  one 
pnblic  nse  could  not  be  wrested  from  that  nae  and  devoted  to  another 
Qse  without  special  anthoritj.  Thuieei  of  First  Evangdieal  Ckwreh  y. 
WdUh,  57  HI.  868  ;  8.  C,  11  Am.  Bep.  ^1 ;  Bridgeport  \.  N.  T.  ^  N.  B. 
R,  S.  Co.,  86  Conn.  255 ;  S.  C,  4  Am.  Bep.  68  ;  BoiUm  Water  Power 
Oo.  y.  BoeUm  ^  Worcester  B.  B.  (3o^  28  Pick.  897 ;  Sprin^fiM  r.  CW 
AMfiem  Biver  B.  B.  (h.j  4  Cash.  68. 

&  L.  BronsoHj  for  respondent,  cited  Matter  of  Albany  Streety  11  Wend. 
149 ;  Mc^for  ofBakimorer.  Oreenmomt  Chmeteryy  7  Md.  517 ;  4  Bradt 
608,  appendix. 

Cabpsnteb,  J.  The  dtj  of  New  Haven,  under  the  general  power 
eonf erred  upon  it  to  laj  out,  construct,  and  maintain  all  necessary  high* 
wajs  within  its  limits,  proceeded  to  widen  and  stnughten  Winthrop  av- 
enue, one  of  its  streets,  and,  in  doing  so,  took  a  triangular  piece  of  land 
belonging  to  the  petitioners  eighteen  and  a  half  feet  wide  at  one  end, 
and  about  nine  hundred  feet  long.  The  land  so  taken  is  a  part  of  Uie 
land  consecrated  to  the  burial  of  the  dead,  is  now  used  and  occupied  bj 
a  border  eight  feet  wide  of  shrubbery,  eyergreens,  and  other  ornamental 
#ees  in  part,  and  in  part  by  a  portion  of  Evergreen  avenue  laid  out  in 
the  cemetery  for  the  purpose  of  affording  a  large  number  of  the  owners 
of  burial  lots  in  the  cemetery  access  to  their  lots ;  and  without  this  ave- 
nue the  owners  of  a  very  large  number  of  lots  would  be  greatly  incon- 
venienced, and  practically  deprived  of  all  access  to  their  lots  in  carriages 
Thereupon  damages  were  awarded  to  the  petitioners  and  benefits  were 
assessed  against  them. 

This  petition  is  brought  to  annul  the  assessment  of  damages  and  bene- 
fits, on  the  ground  chiefly  that  the  city  had  no  authority  to  take  the  land 
for  highway  purposes.  The  power  which  the  city  has  to  take  the  land 
is  the  same  as  that  conferred  by  general  statute  upon  towns,  there  being 
DO  special  power  granted  to  take  any  part  of  this  cemetery  for  such  pur- 
poses. 

The  petitioners  are  incorporated  under  the  statute  authorising  and 
regulating  the  organisation  of  associations  for  the  purpose  of  procuring 
and  establishing  burying  grounds  or  places  of  sepulture.  The  assoda- 
tion  holds  the  land,  comprising  the  cemetery,  subject  to  the  provisions  of 
the  law  authorizing  its  organization,  and  it  is  now  held  by  the  associa- 
tion, except  such  parts  thereof  as  have  been  sold  to  be  used  a^d  occupied 
as  places  of  burial,  which  comprises  a  large  part  thereoi 

It  is  further  found  that  the  land  so  taken  is  needed  for  the  purposes 
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of  the  cemetery,  and  is  not  needed  for  the  purpose  of  widening  and 
straightening  "Wlnthrop  avenue. 

The  use  of  land  for  a  hnrying  ground  u  a  puUio  nse,  and,  for  sach  a 
purpose,  it  may  be  taken,  if  need  be,  under  the  right  of  eminent  domain. 
The  fact  that  this  land  is  held  and  used  under  a  deed  from  the  former 
owner,  and  was  not  taken  by  proceedings  m  invitum,  cannot  affect  the 
nature  of  the  use.  It  is  held  by  as  high  and  sacred  a  tenure  as  it  would 
have  been  if  the  sovereign  power  of  the  State,  in  the  exercise  of  the 
right  of  eminent  domain,  had  been  called  to  the  aid  of  the  petitioners  in 
acquiring  it. 

The  question  then  is,  whether  land  already  devoted  to  a  public  use  can 
be  taken  by  the  public  for  another  use  whidi  is  inconsistent  with  the 
first,  without  special  authority  from  the  legislature,  or  authority  granted 
by  necessary  and  reasonable  implication. 

There  are  cases  in  which  it  would  seem  that  lands  used  for  a  burying 
ground  have  been  taken  by  the  municipal  authorities  for  highway  pur- 
poses. A  the  Matter  of  Albany  Street,  11  Wend.  149  ;  In  ^  Matter  of 
Beekman  Street^  4  Bradf.  508. 

But  whether  they  were  taken  under  a  general  or  special  authority 
does  not  appear ;  nor  does  it  appear  that  there  was  a  necessity  for  taking 
them  in  order  to  exercise  the  powers  granted ;  but  it  does  appear  that 
the  question  whether  the  public  had  a  right  so  to  take  them  without  the 
consent  of  the  owners,  was  not  made  and  decided  in  either  of  the  caMS 
referred  to. 

That  the  legislature  has  the  power  to  authorize  the  taking  of  land 
already  applied  to  one  public  use,  and  devote  it  to  another,  is  unques- 
tionable. Boeton  Water  Power  Company  v.  The  Boeton  ^  Worcester 
SaUroad  Company,  28  Pick.  860 ;  Springfield  v.  l%e  Conn.  River  Rail' 
road  Company,  4  Cush.  68 ;  T^e  City  of  Bridgeport  v.  T^e  Nete  York 
4r  New  Haven  Railroad  Compcmy,  86  Conn.  255  ;  S.  C,  4  Am.  Rep.  68. 
And  this  power  may  be  granted  either  by  express  words  or  by  necessary 
implication. 

When  the  power  is  granted  to  municipal  or  private  corporations  in 
express  words  no  question  can  arise.  In  this  case  it  is  not  daimed  that 
the  respondents  were  expressly  authorised  to  take  the  petitioner's  land. 
The  question  then  arises  whether,  by  a  reasonable  construction  of  the 
atatute  authorizing  the  respondents  to  lay  out  streets  and  highways,  they 
had  the  power  to  take  any  portion  of  the  petitioner's  land  for  that  pur- 
|K>8e. 

The  language  is  general  and  broad  enough  to  embrace  all  lands, 
whether  used  for  one  purpose  or  another ;  nevertheless  there  are  cases 
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in  which  it  will  be  presumed  that  the  legislature  intended  that  it  should 
not  apply.  It  will  be  presumed  that  land  applied  to  one  public  use 
should  not  be  taken  and  devoted  to  another  use  inconsistent  with  the 
first  unless  there  is  a  necessity  for  it.  Thus  it  will  be  presumed  that 
the  legislature  did  not  intend  to  authorize  a  town  to  lay  out  a  highiiay 
along  the  track  of  a  railway,  or  along  the  bed  of  a  canal,  as  the  two 
uses  cannot  well  exist  together.  The  one  necessarily  excludes  the 
other.  So  also  a  railroad  company,  unless  expressly  authorized,  cannot 
lay  its  track  upon  a  highway  ;  and  when  permitted,  except  in  special 
cases,  a  substitute  road  must  be  provided. 

On  the  other  hand,  a  highway  may  cross  a  railroad  or  a  canal,  as  there 
is  a  manifest  necessity  for  it,  and  it  may  be  done  without  destroying  the 
franchise,  in  whole  or  in  part,  and  without  seriously  interfering  with  its 
exercise. 

The  same  land  cannot  properly  be  used  for  burial  lots  and  for  a  public 
highway  at  the  same  time.  The  two  uses  are  inconsistent  with  each 
other,  and  the  one  practically  excludes  the  other.  Land  the<^fore  i^ 
plied  to  one  use  should  not  be  taken  for  the  other  except  in  cases  of 
necessity.  That  brings  us  to  inquire  whether  the  necessity  exists  in  the 
present  case.  The  facts  show  not  only  that  it  does  not  exist  but  that 
there  is  hardly  an  apology  for  taking  the  land  in  question.  If  taken,  it 
renders  a  very  large  number  of  lots  in  the  cemetery  inaccessible  to  car- 
riages. That  inconvenience  can  be  remedied  only  by  making  a  new 
avenue.  That  can  only  be  done  by  taking  six  lots  sold  to  private  par- 
ties, all  of  which  have  been  actually  used  for  burial  purposes.  How  the 
association  is  to  acquire  the  title  to  those  lots,  unless  the  owners  volun- 
tarily part  with  it,  is  not  easy  t6  see. 

On  the  contrary  there  is  no  difficulty  in  effecting  the  desired  improve 
ment  by  taking  land  on  the  other  side  of  the  street.  On  this  point  the 
finding  of  the  committee  is  emphatic. 

They  find  that  **  Winthrop  avenue  could  have  been  straightened,  and 
widened,  and  the  proposed  public  improvement  made,  by  taking  all  the 
land  needed  and  required  for  that  purpose  from  the  land  on  the  south 
side  of  the  avenue  belonging  to  private  owners,  and  without  taking  any 
of  the  land  from  the  cemetery  association ;  and  that  the  public  good« 
convenience  and  needs  would  have  been  as  fully  advanced  and  promoted 
thereby  as  by  the  lay-out  made." 

It  can  make  no  difference  that  the  part  taken  was  used  for  shrubbery 
and  a  carriage  way.  A  cemetery  includes  not  only  lots  for  depodtiiig 
the  bodies  of  the  dead,  but  also  avenues,  walks,  and  grounds  for  shmOi 
bery  and  ornamental  purposes.     All  must  be  regarded  alike  as 
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ented  to  a  public  and  sacred  use.  The  Idea  of  raanrng  a  public  street, 
regardless  of  graves,  monuments,  and  the  feelings  of  the  living,  through 
one  of  our  public  cemeteries,  would  be  shocking  to  the  moral  sense  of 
the  community,  and  would  not  be  tolerated  except  upon  the  direst  neces- 
sity Yet  the  right  to  do  so  must  be  conceded,  if  the  action  of  the  re- 
spondents in  the  present  case  can  be  vindicated.  The  right  to  take  one 
part  of  a  cemetery  implies  a  right  to  take  another ;  and  the  right  to  take 
one  part  implies  the  right  to  take  the  whole. 

For  these  reasons  we  hold  that  the  action  of  the  respondents  in  taking 
a  part  of  the  cemetery  grounds  for  a  highway  was  illegal ;  and  the  Su- 
perior Court  is  advised  that  the  assessment  of  benefits  and  damages 
should  be  annulled. 

In  this  opinion  the  other  judges  concurred. 

NoTB.— A  ooart  of  equity  has  jorisdictiGn  to  gnnt  bh  in  jnnctloii  to  restrain  town 
offloera  from  laying  oat  a  hi^way  thiougfa  a  cemetery.  Truateei  First  Boangelieal 
Church  T.  Walsh,  11  Am.  Rep.  21;  S.  C,  57  lU.  368,  or  to  restrain  uiy  unlawful  invi^ 
aion  of  a  burial  ground.  Beatty  t.  JTurtz,  2  Peters,  666,  684  ;  Smith  t.  Bangs,  16  HI. 
999  ;  Pierce  t.  Surni  Point  Cemetery,  14  Am.  Bep.  667  ;  S.  C,  10  B.  I.  S63  ;  Mareland 
y.  Richardson,  24  Beav.  33.  Cemeteries  will  not  be  subjected  to  sale  to  satifify  liens  on 
tbem  for  improvements  of  adjacent  streets.  Louisville  v.  Nevin,  19  Am.  Bepw  78  ;  8. 
GL,  10  Bosh,  649.  The  purchaser  of  lands  upon  which  is  a  burial  ground  may  be  en- 
Jcdned  from  removing  tbe  bodies  therefrom.  First  Presb.  C^reh  v.  Seoond  Preso, 
Okurek,  2  Brewst  872.  Such  action  must  be  brought  by  the  nssi  </  bin,  Rousseau  v. 
IVsy,  48  How.  4fi2.~Bsp. 


Smith  t.  Fobak. 

(48  OoDB.  941) 

MmtUr  amd  serwmU  '^UabiU^  •/  senxuUte  wuuter  Jbr  damages  eoetmmsiikrsiagk 

Itgtnes, 

Goods  Intrusted  to  a  common  carrier  for  carriage,  were  injured  en  route  by  the  ne^ 
fence  of  the  carrier's  servant  In  charge  of  them.  The  carrier  settled  for  the  damafs 
with  the  owner  of  the  goods  and  brought  this  action  against  the  servant  Held,  that 
he  ooLld  recover  of  the  servant  the  amount  paid  to  the  owner  if  it  did  not  exceed  tiia 
actual  damage. 

ACTION  of  trespass  on  the  case  by  Smith  and  another  for  an  injury 
to  property.    The  plaintiffs  were  common  carriers,  and  as  such  were 
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employed  to  carry  a  piano  from  Meriden  to  ItDddletown,  and  there  de- 
liver it.  The  defendant  was  a  senrant  in  plaintiffs'  employ^  and  as  sndi 
was  put  in  charge  of  the  said  piano  to  safely  transport  and  deliyer  it  to 
its  destination. 

By  reason  of  the  defendant's  negligence,  the  piano  was  injured  m 
route  and  plaintiffii  Tolontarily  paid  the  owner  $155  in  settlement  of  the 
damage,  and  hronght  this  action  to  recover  that  amount. 

The  defendant  contended  that  plaintiffs  conld  not  recover,  as  they  had 
paid  the  damage  without  compulsion,  and  without  liability  having  been 
established  by  the  judgment  of  a  oourt  of  law,  and  the  trial  court  so 
held,  but  this  judgment  was  reversed  by  the  Superior  Court  of  New 
Haven,  and  the  defendant  thereupon  brought  the  record  before  this  oourt 
by  a  motion  in  error. 

0.  H,  FtaUi  for  plaintiff  in  error. 

(?•  A,  Fojff  for  defendant  in  error. 

Pabk,  C.  J.  If  the  plaintiffs  in  this  case  had  been  the  owners  of  the 
piano,  which  was  injured  through  the  carelessness  of  the  defendant,  it 
would  be  clear  that  the  defendant  would  be  liable  to  them  for  the  amount 
of  the  damage  done  to  the  property ;  for  a  hired  servant  is  as  much 
bound  to  exercise  reasonable  care  not  to  injure  the  property  of  his  em- 
ployer while  engaged  in  his  service,  as  he  u  to  ezerdse  such  care  in  re* 
lation  to  the  property  of  other  persons.  There  is  nothing  implied  in 
the  contract  of  employment  which  absolves  him  from  such  responsibility, 
but,  on  the  contrary,  the  implication  is  that  he  undertakes  to  exercise  such 
care. 

But  it  is  said  that  the  liability  of  the  defendant  to  the  pldntiffs  in 
this  case  arises  from  the  supposed  liability  of  the  plaintiffs  to  the  pei^ 
son  whose  property  was  injured  by  the  carelessness  of  the  defendant 
while  engaged  in  their  business,  and,  this  being  the  case,  that  the  liabil- 
ity of  the  plaintifb  must  first  be  established  in  a  suit  brought  by  the 
owner  of  the  property  against  them,  and  the  amount  of  damages  ascer- 
tained before  a  suit  can  be  sustained  by.  the  plaintiffs  against  the  defend- 
ant. It  is  unnecessary  to  determine  how  this  would  be  in  an  ordinary 
case  of  a  liability  of  a  master  for  the  negligence  of  his  servant,  as  where 
the  servant  in  driving  the  master  negligently  runs  into  the  carnage  of 
another  and  injures  it.  There  the  master  is  liable  in  damages  for  the 
act  of  the  servant^  and  the  servant  to  the  master  for  whatever  loss  he  is 
subjected  to  by  the  servant's  negligence.  Here,  however,  another  dement 
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comes  in.  The  pbuDtiffs,  being  common  carriers,  bad  a  special  property 
in  the  piano  and  could,  as  such  special  owners,  maintain  an  action  against 
the  servant  for  an  injury  by  his  negligence  to  such  special  property. 
And  besides  this,  the  plaintLGb,  by  reason  of  their  undertaking  as  com- 
mon  carriers,  were  liable  to  the  owner  of  the  piano  for  its  destruction  or 
injury,  even  though  it  had  been  destroyed  in  the  hands  of  the  servant 
with  no  fault  of  his,  as  where  the  horses  he  was  driving  had  run  away 
and  broken  the  piano  in  pieces,  in  spite  of  his  careful  driving  and  of  his 
efforta  to  control  them.  The  liability  of  the  plaintiffs  stands  upon  its 
•own  ground,  their  implied  contract  to  deliver  the  piano  in  good  condition 
at  its  place  of  destination,  in  spite  of  all  obstacles  except  those  caused 
by  the  act  of  Grod  or  of  a  public  enemy.  And  this  liability  rests  upon 
no  other  ground  where  the  delivery  is  prevented  by  the  negligence  of 
their  servant  He  is  liable  to  them  for  his  negligence,  they  to  the  owner 
for  non-performance  of  their  undertaking. 

But  the  two  kinds  of  liability  have  this  in  common,  that  where, 
as  here,  the  carrier  fails  to  deliver  the  property  solely  because  of  its 
•destruction  or  injury  by  his  servant,  the  amount  of  damage  to  which  the 
carrier  is  liable  at  the  suit  of  the  owner  is  precisely  the  same  as  that  to 
which  the  servant  is  liable  at  the  suit  of  the  carrier.  And  upon  this 
fact  the  counsel  for  the  defendant  base  their  claim  that  the  plaintifEs 
•hould  have  first  had  their  liability  and  the  exact  amount  of  it  established 
in  a  suit  at  law  before  they  could  maintain  a  suit  against  the  defendant* 
But  the  reason  of  the  thing  is  wholly  against  this  claim.  In  the  first 
place,  if  the  plaintiffs  were  liable  to  the  owner  of  the  piano,  it  is  absurd 
to  require  the  owner  to  bring  a  suit,  and  the  plaintiffs  to  defend  against 
it,  and  finally  pay,  after  a  judgment  and  with  costs,  what  they  were  per- 
fectly willing  to  pay  at  the  outset,  and  what  the  judgment  would  show 
they  were  legally  bound  to  pay.  And  in  the  next  place,  the  judgment 
would  not  establish  the  liability  of  the  defendant.  That,  as  we  have 
seen,  would  stand  upon  its  own  ground,  and  his  negligence,  on  which 
alone  his  liabOity  would  rest,  would  not  even  enter  into  the  suit  against 
the  plaintiffs  as  a  matter  for  consideration.  He  could  still,  in  the  suit 
against  him,  deny  the  fact  of  his  negligence,  and  could  prove  the  amount 
of  the  damage.  All  this  he  could  do  if  the  plaintiffs  had  settled  with 
the  owner  without  suit  If  in  such  settlement  they  had  paid  the  owner 
more  than  the  actual  damage,  such  payment  would  not  have  bound  the 
defendant.  He  would  be  liable  to  them  only  for  the  actual  damage.  I^ 
liowever,  they  had  settled  with  the  owner  for  less  than  the  real  damage, 
Ihey  could  recover  of  the  defendant  no  more  than  the  damages  paid.  The 
damage  which  the  defendant  is  tc  pay  is  the  actual  damage  to  the  plain* 
Vol.  XXI.— 82 
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tifb.  That  of  course  cannot  be  greater  than  the  sum  thej  have  had  ta 
paj,  though  it  may  be  less,  if  they  have  unnecessarily  and  of  their  own 
folly  paid  more  than  they  were  obliged  to  pay.  They  were  bound  to 
pay  the  actual  damage  done  to  the  piano,  and  if  they  got  off  with  paying 
less,  then  ihey  were  themselves  damaged  so  much  less,  and  could  recover 
only  such  reduced  sum  from  the  defendant 

UntU  the  plaintiffs  have  settled  with  the  owner  it  is  to  be  presumed 
that  they  will  be  compelled,  either  upon  a  voluntary  settlement  or  upon 
suit,  to  pay  the  owner  the  actual  damage.  If  the  defendant  had  reason 
to  suppose  that  a  settlement  could  be  effected  for  a  less  sum,  he  could 
himself  settle  with  the  owner,  and  save  the  plaintiffs  from  the  necesatj 
of  paying  the  damages  at  all ;  and  this  it  would  be  equally  his  duty  and 
his  interest  to  do. 

We  think  there  is  no  error  in  the  judgment  complained  oL 

In  thb  opinion  the  other  judges  concurred. 


MiDDLEBBOOK   V.  StATB. 

(i8  Ckmn.  2B7.) 

Cmdtmpt  — proededmg$  to  pimish  for  --  ienUnoB  —  prvtoiet  ^^jfkmiwr, 

Prooeediog  to  punish  for  ocmtempt  of  oomt  is  not  a  oriminalprooeediof  wtthlnai 

denying  crimiDal  jniisdiction  to  a  oonrt 
A  sentence  for  contempt  committed  in  the  pxeeenoe  of  the  oomt  is  valid  thoDi^  pn^ 

nounced  in  the  absence  of  the  offender. 

WRIT  of  error  to  reverse  a   judgment  of  the  Court  of   Criminal 
Pleas,  of  Fairfield  county,  inflicting  a  fine  and  imprisonment  upm 
Ifiddlebrook  for  a  contempt  of  court. 
The  opinion  states  the  case : 


L  M.  Sturger  and  2>.  Davenport^  for  plaintiff. 

J.  H.  Olnutead,  State's  attorney,  and  Wl  K.  Sedey^  ior  the  StaiAi 

Carpenter,  J.     The  plaintiff  in  error  made  a  gross  assault  upon  Wil- 
liam S[.  Seeley,  Esq.,  in  open  court,  and  immediately  left  the  oourt-houaa 
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and  the  State.  After  making  reasonable  effort  to  proenre  his  attendance 
in  coort,  the  Court  of  Common  Pleas  rendered  a  judgment,  sentencing 
him  to  pay  a  fine  of  $100  and  costs,  and  to  be  imprisoned  in  the  common 
jail  for  thirty  days,  for  a  contempt  of  court.  This  writ  of  error  is 
brought  to  reverse  that  judgment. 

The  questions  involved  in  this  case  are  mainly  questions  of  jurisdio 
tv>n ;  therefore  it  must  not  be  regarded  as  a  precedent^  inducing  the  be> 
lief  that  in  all  proceedings  for  a  contempt  questions  of  law  will  be 
reviewed  by  thb  court  as  in  other  cases. 

The  plaintiff  in  error  claims  that  the  judgment  is  coram  nanjudiee; 

1.  Because  the  statute  expressly  denies  criminal  jurisdiction  to  the 
Court  of  Common  Pleas. 

This  is  not  a  criminal  proceeding  within  the  meaning  of  the  statute. 
The  fine  and  imprisonment  which  the  court  is  authorized  to  inflict  for  a 
contempt  are  not  intended  as  a  punishment  for  a  crime  committed  in  vio]a> 
tion  of  the  criminal  law ;  and  punishment  for  the  contempt  is  no  bar  to 
a  prosecution  for  a  breach  of  the  peace,  notwithstanding  the  universal 
maxim  that  no  one  shall  be  put  in  jeopardy  twice  for  the  same  offense. 
Courts  of  chancery  and  probate  courts  have  no  criminal  jurisdiction;  and 
yet  it  will  hardly  be  denied  that  they  have  the  power  to  punish  for  con- 
tempt. 

[The  court  then  decided  an  unimportant  point] 

8.  It  is  further  objected  that  the  proceeding  is  erroneous  for  the  rea* 
son  that  the  plaintiff  was  not  present  in  court  when  the  judgment  was 
rendered,  and  that  he  had  not  been  heard  in  reference  to  the  matter.  It 
is  not  averred,  nor  is  it  claimed,  that  he  was  denied  a  hearing,  or  that  he 
had  no  opportunity  to  appear  and  purge  himself  of  the  contempt  and 
offer  any  matter  in  mitigation  that  would  have  been  of  any  avail.  It  is 
expressly  found  that  he  absconded  for  the  purpose  of  avoiding  this  pro- 
ceeding. It  also  appears  that  the  court  attempted  to  serve  notice  upon 
him  to  appear  and  answer,  that  an  attachment  was  issued  and  returned 
nan  ettj  and  that  his  counsel,  in  the  case  which  was  on  trial  when  the 
assault  took  place,  was  also  notified  to  appear  and  be  heard.  All  this 
would  be  of  no  avail  in  a  case  in  which  service  of  process  is  essential  to 
give  the  court  jurisdiction  over  the  person.  But  it  is  important  in  a  case 
where  the  court  once  has  full  jurisdiction,  and  the  question  is  not  whether 
it  has  been  acquired,  but  whether  it  has  been  lost.  If  jurisdiction  once 
attached  the  court  could  not  be  deprived  of  it  by  the  mere  flight  of  the 
offender. 

We  have  already  seen  that  the  court  had  jurisdiction  over  the  subjeot^ 
matter.     Did  it  extend  over  the  person  also  ?  We  think  that  it  did. 
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The  offense  was  intentionally  committed  in  the  presence  of  the  ooori. 
'When  the  first  blow  was  stmck,  that  instant  the  contempt  was  oompleteg 
and  jurisdiction  attached.  It  did  not  depend  npon  the  arrest  of  the 
offender,  nor  upon  his  being  in  actual  custody,  nor  even  npon  his  remain- 
ing in  the  presence  of  the  court.  When  the  offense  was  committed  he 
was  in  the  presence,  and,  constructively  at  least,  in  the  power  of  the 
court.  He  may  by  flight  escape  merited  punishment ;  but  that  cannot 
otherwise  affect  the  right  or  the  power  of  the  court.  Before  the  court 
could  exert  its  power,  the  offender,  taking  adyantage  of  the  confusion, 
absented  himself  and  went  beyond  the  reach  of  the  court ;  but  nevertbe- 
lesfi  the  jurisdiction  remuned,  and  it  was  competent  for  the  court  to  take 
such  action  as  might  be  deemed  advisable,  leaving  the  action  to  be  en* 
forced  and  the  sentence  carried  into  execution  whenever  there  might  be 
an  opportunity  to  do  so.  If  it  was  necessary  that  the  judgment  should 
be  preceded  by  a  trial,  and  the  facts  found  upon  a  judicial  hearing,  as 
with  ordinary  criminal  cases,  it  would  be  otherwise.  But  in  this  proceed- 
ing nothing  of  the  kind  was  required.  The  judicial  eye  witnessed  the 
ect,  the  judicial  mind  comprehended  all  the  circumstances  of  aggravation, 
provocation,  or  mitigation ;  and  the  fact  being  thus  judicially  established, 
it  only  remained  for  the  judicial  arm  to  inflict  proper  punishment. 

It  will  hardly  be  denied  that  the  court  might  have  done  that  the  in- 
stant the  offense  was  committed  and  before  the  plaintiff  had  left  the  court- 
room. We  think  it  Ia  equally  clear  that  the  judge  was  not  bound  to  do 
it  at  once,  but  might  do  it  within  any  reasonable  time  before  the  term 
olosed.  The  delay  was  manifestly  for  the  plaintiff's  benefit  and  in  no 
s^ise  to  his  prejudice,  the  time  being  improved  in  fruitless  attempts  to 
secure  his  presence  in  court.  It  seems  reasonably  dear  that  he  has  no 
just  grounds  for  complaining  of  the  delay. 

Another  assignment  of  error  is  that  the  record  does  not  state  when  the 
term  of  imprisonment  is  to  commence. 

There  is  no  force  in  this  objection.  If  in  any  case  thu  is  necessary  it 
cannot  possibly  be  required  in  a  case  like  this,  where  the  offender  is  at 
large,  and  there  is  no  certamty  when,  if  ever,  he  ?rill  be  arrested.  Such 
a  requirement  would  practically  nullify  the  sentence  and  defeat  the  end 
sought  to  be  accomplished. 

The  only  remaining  question  relates  to  the  costs.  It  is  insisted  that  it 
was  error  in  the  conrt  to  require  the  plaintiff  to  pay  the  costs.  This  ob- 
jection must  prevail.  It  is  apparent  from  what  has  already  been  said 
that  there  was  no  necessity  for  incurring  costs  in  attempting  to  notify  the 
plaintiff  or  to  bring  him  into  court  Costs  unnecessarily  incarred  cannot 
justly  be  taxed  against  the  delinquent. 
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The  0totiit6  manifestly  does  not  contemplate  any  prooess  or  any  pro* 
eeedings  requiring  oosts  prior  to  the  judgment,  and  it  is  silent  m  respect 
to  the  costs.  It  limits  the  peeaniary  ponishment  to  the  snm  of  $100» 
In  some  sense  oosts  when  properly  taxable  are  regarded  as  a  part  of  the- 
fmnishment ;  and  if  the  delinquent  may  be  required  to  pay,  in  addition' 
H>  a  fine  of  $100,  costs  accruing  before  the  judgment,  it  practically  pun- 
ishes him  beyond  the  limits  allowed  by  law.  It  may  be  otherwise  wid^ 
costs  accruing  after  judgment  in  attempting  to  collect  the  fine.  Sucb 
costs  may  be  saved  by  paying  the  fine. 

That  part  of  the  judgment,  therefore,  is  erroneous  and  must  be  roTersed- 
But  as  the  judgment  is  manifestly  divisible,  that  which  relates  to  the- 
oosts  alone  is  reversed ;  and  the  judgment  in  respect  to  the  fine  and  im- 
prisonment, being  legal,  is  afllrmed.    Sutie  v.  Tafi  39  Conn.  82. 

In  this  opinion  the  other  judges  concurred,  except  Fostsb,  J.,  wImk 
dissmtodi 


GuBT^a  ApraAL. 

(tfOomL28a) 


^^^^p%SvMHvw  sm^aw»    M^sffAS^v  mw^s^v  Wrss#  vv  w^s^w^wa^^w^*© 


ftate  InsehrHit  laws  sis  not  wholly  sapeneded  by  the  Bsokmpt  Act ;  tiierafore 
pnlsoiy  ptoeeedings  mider  a  State  law  to  distiilmte  the  siwrs  of  aa  hisolTeiit  debtor 
were  Md  Talid,  it  appearing  that  the  debtor  declined  to  go  hitovolantaiy  bankmptcy, 
that  lie  liad  committed  no  act  of  baakniptcy  of  which  the  ereditori  ooold  avaU  them- 
selves, sod  that  the  proceedings  could  not  obstmet  liis  beoomiiig  a  vQlvntsiy  bank* 
rapt  and  obtaining  a  disehaxge  as  such. 

APPEAL  from  a  decree  of  a  court  of  probate  appointing  a  trustee  of 
the  Guinness  Sewing  Machine  Company.    Tlie  opinion  states  the 


J.  B,  Omti$y  for  appeUant  1.  The  insolvent  law  of  Connecticut,  in  rela- 
tion to  involuntary  insolvency,  contravenes  the  5014th  and  5021st  sections 
of  the  bankrupt  law  of  the  United  States  (pages  975  and  976  of  the  Revised 
Statutes  of  the  United  States),  and  is  therefore  suspended,  and  aU  proceed- 
ings under  it  are  absolutely  void.  The  5014th  section  specifies  only  two 
requisites  in  order  to  entitle  a  person  to  be  dechired  a  bankrupt.  1st.  That 
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he  shall  owe  dehts  ezoeeding  $800 ;  2d.  That  he  shall  be  unable  :o  pay  aD 
hiB  just  debts  in  fnU.  And  any  person  coming  within  the  abore-oien- 
tioned  conditions  is  entitled  to  be  declared  a  bankrupt  In  what  man- 
ner, then,  do  proceedings  in  inyolontary  insolyency,  under  the  statute  of 
ConnecUcut,  conflict  with  the  provbions  of  the  bankrupt  law  last  meo- 
t'oned  ?  The  statute,  as  to  iuTolnntary  insolvency,  requires  that  an  at- 
tachment shall  issue ;  that  a  demand  shall  be  made  by  the  officer  upon  the 
debtor  for  estate  to  satisfy  the  attachment;  that  the  officer  shall  be  unable 
to  find  estate  on  which  to  levy  to  satisfy  the  attachment ;  and  that  the 
debtor  shall  fail  to  pay  or  secure  the  debt  satisfactorily  to  the  court  of 
probate.  Now,  in  order  to  give  the  court  of  probate  jurisdiction  under 
the  statute  regarding  insolvency,  it  must  appear  that  the  insolvent  is  in- 
debted, that  an  attachment  has  issued  thereon,  and  that  he  cannot  satbfy 
the  attachment  If  it  appears  that  he  owes  debts  exceeding  $300,  then 
he  is  indebted  in  a  sum  sufficient  to  bring  him  within  the  5014th  and 
5021  St  sections  of  the  bankrupt  act.  If  he  has  no  property  to  satisfy 
the  attachment,  and  is  unable  or  faUs  to  pay  or  secure  the  debt  for 
which  the  attachment  issues,  then  he  is  unable  to  pay  all  his  just  debts 
in  full,  and  his  case  equally  comes  within  said  5014th  section.  For  this 
reason,  if  the  officer  fails  to  find  property,  or  the  bankrupt  refuses  to  turn 
it  out  or  refuses  to  pay  or  satisfy  the  debt,  his  inability  or  ^lilure  so  to  do 
arises  from  one  of  two  causes.  One  of  these  is,  that  his  property  has  been 
levied  upon,  or  absorbed  in  the  payment  of  debts,  or  squandered  or  destroyed. 
If  eiHtherof  these  causes  has  rendered  him  unable  to  pay  his  just  debts,  the 
fact  brings  his  case  directly  within  the  provisions  of  said  5014th  section. 
The  other  is,  that  he  has  concealed,  removed  or  conveyed  away  his 
property  to  avoid  his  debts,  alid  this  renders  him  alike  unable  to  pay  his 
just  debts  in  full,  and  brings  him  equally  within  the  provisions  of  said 
5014th  section.  But  if  he  has  concealed,  removed  or  conveyed  away 
his  property  to  avoid  his  debts,  and  has  thereby  become  unable  to  respond 
to  the  attachment,  or  pay  or  secure  the  debt  for  which  the  attachment 
issues,  then  his  case  is  brought  directly  within  the  third  division  of  the 
5021  St  section  of  the  bankrupt  law.  Thus  the  condition  of  the  debtor, 
which  would  warrant  the  intervention  of  the  court  of  probate  by  pro- 
ceedings in  insolvency,  would  be  precisely  the  condition  that  would  ena* 
ble  the  courts  of  the  United  States  to  hold  jurisdiction  by  proceedings 
in  bankraptcy. 

2.  The  power  granted  to  Congress  by  the  Constitution  is  the  power 
to  establish  uniform  laws  on  the  subject  of  bankruptcy  throughout  the 
United  States,  and  Congress  is  not  authorised  merely  to  pass  lawB  the 
operation  of  which  shall  be  uniform,  but  to  establish  uniform  laws  ad 
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the  subject,  and  this  establishment  of  uniformity  is  incompatible  with 
State  legislation  on  that  part  of  the  subject  to  which  the  acts  of  Congress 
may  extend.  Stutyes  v.  Orawninshieldy  4  Wheat.  122.  Two  statutes, 
faa  ing  the  same  general  object  and  acting  upon  the  same  persons  and 
same  cases,  by  different  modes  and  in  different  jurisdictions^  must  be  in 
conflict  with  each  other.  Though  the  mode  by  which  the  remedy  is  ad« 
ministered  may  vary,  yet  where  the  bankrupt  act  and  the  State  law  have 
substantially  the  same  scope  and  object,  and  act  upon  the  same  persons 
and  oases,  the  State  law  is  suspended.  The  act  of  Congress  is  both  a 
bankrupt  act  and  insolvent  law.  Martin  y.  Berry,  2  Bankr.  Beg.  629 ; 
S.  C,  87  Cal.  208 ;  Van  Nottrand  v.  Carr,  2  Bankr.  Reg.  485  ;  S.  C, 
80  Md.  128. 

8.  The  bankrupt  act,  as  soon  as  it  took  effect,  ipso  facto  suspended 
all  actions  upon  future  cases  arising  under  the  insolvent  laws  of  the 
State.  Where  the  insolvent  laws  act  upon  the  same  subject-matter  and 
tlie  same  persons  as  the  bankrupt  law,  all  proceedings  commenced  under 
the  State  laws,  after  that  time,  are  null  and  void.  In  re  JSameSy  2  Story, 
823 ;  Bishop  v.  Loewen,  1  Penn.  L.  J.  864 ;  Sturgis  v.  Orouminshieldi 
4  Wheat.  122 ;  Ogden  v.  Saunders,  12  id.  278 ;  Griswoldv.  Pratt,  9  Mete 
16;  Oommonwealth  v.  O^ffara,  1  Bankr.  Reg.  86;  Perry  v.  Langley^  id 
559  ;  S.  C,  7  Am.  Law  Reg.  429 ;  Van  Nostrand  v.  Oarr,  2  Bankr. 
Reg.  485  ;  Martin  v.  Berry,  87  Cal.  208  ;  0(ymer  v.  MtUer,  1  Bankr. 
Reg.  408  ;  In  re  Reynolds,  8  R.  I.  485  ;  S.  C,  5  Am.  Rep.  615 ;  Shep- 
ardsovCs  Appeal  from  Probate,  36  Conn.  23 ;  Gassardv,  Kroner,  4  Bankr. 
Reg.  569  ;  In  re  Independent  Insurance  Oo,,  6  id.  260 ;  In  re  Reiman, 
11  id.  88;  Watson  v.  Citizens^  Savings  Bank,  vdi,  \%2 \  Lavander  v. 
GoeneU,  12  id.  284. 

4.  The  case  of  Hawkins' Appeal  from  Probate,  84  Conn.  548,  and 
MaUhie  v.  Bbtehkiss,  88  Conn.  80;  S.  C,  9  Am.  Rep.  864,  only  lay  down 
this  doctrine,  that  an  assignment  for  the  benefit  of  creditors  is  a  right 
existing  at  common  law,  and  the  statute  in  relation  thereto  is  only  in 
regulation  of  the  right ;  and  that,  if  no  proceedings  are  instituted  in 
bankruptcy  within  six  months  previous  to  the  date  of  such  assignment, 
such  assignment  is  valid,  notwithstanding  the  bankrupt  law.  But  the 
law  has  been  held  otherwise  by  the  District  Court  of  the  Southern  Dis- 
trict of  Ohio.  Perry  v.  Langley,  7  Am.  Law  Reg.  429.  These  cases 
do  not  in  any  manner  affect  the  question  involved  in  the  case  under  oon« 
sideration. 

O.  O,  Okild  and  W.  O.  Strohridge,  Jr.,  for  appellee.  It  will  be 
notioed  that  the  only   facts  tending  to  show  the  condition   of   the 
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oorporfttion  in  qnettioii  are,   that  it  is  unable  to  pay  Ub  debta,  and 
that  sach  indebtedness  exceeds  the  sum  of  $800.    No  act  of  bankroplcj 
is  alleged ;  no  intimation  is  made  of  prooeedings  in  the  United  Stalee 
court ;  no  facts  are  giyen  to  lay  the  foundation  of  a  proceeding  in  bank- 
mptoy  under  the  laws  of  the  United  States,  and  the  real  question  re- 
solves itself  into  this :    The  law  of  the  Stote  of  Connecticut  prorides  a 
remedy  for  a  creditor  upon  a  certain  state  of  &otSy  by  means  of  which 
the  debtor's  property  is  placed  in  the  hands  of  a  trustee  for  the  benefit 
of  his  creditors.    The  bankrupt  law  of  the  United  Stotes  upon  such 
facts  provides  no  remedy  whatsoever,  and  has  no  jurisdiction  in  the 
premises.    Is  the  State  law  inoperatiTe  and  null  ?    We  claim  that  it  is 
suspended  by  the  national  bankrupt  act  only  so  far  as  the  provisions  of 
the  United  States  law  apply  to  the  subjectinatter  of  the  State  law ;  and 
that,  where  the  United  States  law  does  not  apply  to  the  subjecUnatter 
of  the  State  law,  the  State  law  is  in  full  foroe ;  and  a  fortiori^  where  n» 
jurisdiction  exists  in  the  United  States  court,  it  cannot  interfere  with  or 
supervise  or  coutrol  the  State  court. 

1.  This  is  shown  by  the  intent  and  dear  implication  of  the  bankrupt 
act  itself.    The  District  Courts  of  the  United  States  are  the  courts  of 
bankruptcy  ;  they  are  authoriaed  by  the  first  section  of  the  act  ^  to  hear 
and  adjudicate  upon  [matters  of  bflnkruptcy]  according  to  ^promsioiu 
of  this  act.**  And  by  section  568  of  the  United  States  Bevised  Stotutes  the 
District  Court  has  original  jurisdiction  in  all  matters  and  proceedings  in 
bankrupUy,  and  by  section  711  this  jurisdiction  is  exclusive.     But  tbe 
proceedings  in  bankruptcy  over  which  jurisdiction  b  given  are  not 
deemed  commenced  until  a  petition  is  filed.    Id.,  §  4991.     By  seo> 
tion  5014  voluntary  bankruptcy  u  limited  to  persons  owing  more  than 
$800,  and  whose  debts  are  provable  under  the  act ;   and  by  sections 
5021-5028,  the  means  by  which  a  proceeding  tin  invUnm  can  be  had, 
and  the  property  of  the  debtor  applied  to  the  payment  of  his  debts,  are  set 
out.    The  act  provides  a  remedy  against  one  owing  debts  provable  by 
section  5014,  under  special  circumstances,  occasioned  by  the  act  of  the 
debtor  and  by  action  on  the  part  of  the  ereditors,  within  a  limited  time 
after  the  acts  of  the  debtor  have  been  consummated.    Until  the  debtor 
commits  these  acts  there  is  no  power  on  the  part  of  creditors  to  com- 
mence proceedings,  and  no  power  on  the  part  of  the  court  to  adjudicate 
the  debtor  a  bankrupt     Again,  before  the  court  has  jurisdiction  to  en- 
force this  section  of  the  statute  and  adjudicate  a  debtor  bankmpt,  Am 
creditors  must  act;  and  unless  one-fourth  at  least  in  number,  and  owning 
debts  aggregating  one-third  of  the  debtor's  e^ntire  provable  debts,  petit' on, 
and  that  within  a  limited  period  after  the  commission  of  the  act  of  bank- 
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mptcy,  the  court  has  no  power  in  the  premises,  and  no  proceedings  in 
bankraptcy  can  be  commenced.  When,  therefore,  debts  are  less  than 
$800;  where  no  act  of  bankruptcy  has  been  committed;  where  the 
period  after  snch  act  exceeds  the  statutory  time;  where  the  re- 
qnisite  number  of  creditors  and  essential  amount  of  debts  are  unrep- 
resented, the  bankrupt  act  provides  no  means  by  which  an  assignee  can 
be  appointed  under  in  ifwitum  proceedings  ;  no  way  in  which  proceed- 
ings can  be  commenced.  Certainly  the  exercise  of  the  State  court's 
jurisdiction,  when  Congress  has  removed  the  subject-matter  out  of  its 
own  control,  is  legitimate  and  proper,  and  intended  by  Congress  to  be 
exercised.  The  whole  intent  of  the  act  is  to  vest  jurisdiction  in  certain 
classes  of  cases,  and  to  afford  relief  in  certain  ways,  but  in  other  respects 
to  assume  no  jurisdiction.  The  courts  of  the  United  States  having  no 
common-law  jurisdiction,  unless  expressly  given  by  statute,  Congress 
could  not  have  intended  to  divest  courts  which  had  already  acquired 
jurisdiction  existing  under  State  laws,  by  implication  or  inference.  Wil" 
tan  V.  (%  Bank,  17  Wall.  478,  485 ;  Jones  v.  Sbeper,  2  N.  Y.  Leg. 
Obe.  185.  Nor  does  the  constitutional  provision  conflict  with  our  posi- 
tion, for  the  question,  b  no  longer  open  that  the  State  can  pass  insolvent 
and  bankrupt  laws,  that  the  right  is  not  vested  solely  in  Congress,  and 
thai  where  the  State  has  jurisdiction,  in  the  absence  of  the  laws  of  Con- 
gress, it  can  exercise  it.  Siurget  v.  OrcwnimhiMLy  4  Wheat  122 ;  Otfh 
hom  V.  Ogden,  9  id.  197,  227,  285,  288 ;  Sauttan  v.  Jfeofv,  5  id.  84,  49, 
52,  54 ;  Baldwin  v.  Bale,  1  Wall  228.  The  right,  therefore,  to  enact  a 
national  bankrupt  law  remains  dormant  until  called  into  exercbe  by 
Congress,  and  all  State  insolvent  or  State  bankrupt  laws  during  that 
period  are  in  full  force,  only  limiting  the  operation  of  the  discharge  to 
the  State  in  which  it  is  granted.  Bempttead  v.  Seed,  6  Conn.  480 ; 
lUcTton  V.  Cook,  9  id.  814.  But  in  the  courts  of  such  State,  upon  con- 
tracts made  within  the  State  between  its  own  citizens  and  suitors,  it  is 
conclusive.  See  BaUtwin  v.  Bale,  1  Wall.  228,  281,  282.  There  was  a 
State  insolvent  law  in  Connecticut,  both  voluntary  and  involuntary, 
when  the  bankrupt  act  of  1867  was  enacted ;  it  has  never  been  repealed* 
The  effect  of  the  latter  act  is  to  euepend,  not  annul  such  State  laws. 
There  can  be  no  question  that  the  repeal  of  the  national  act  would  leave 
the  State  law  in  full  force.  We  daim,  therefore,  that  when  Congresn 
has  legislated  upon  a  system  of  bankruptcy  (conceding  that  in  all  r^ 
spects  in  which  that  law  dashes  with  a  State  law  the  act  of  Congress  is 
supreme),  the  State  law  is  only  dormant  in  cases  over  which  the  United 
States  law  assumes  jurisdiction,  and  just  in  that  degree  in  which  th^ 
amendments  to  the  original  bankrupt  act  further  limit  the  jurisdict.on  of 
Vol.  XXI.— 88 
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the  United  States,  the  State  law  reyiyes  iptofan^.  And  we  deny  as 
nnsoand  the  claim  that,  by  the  constitational  power  to  establish  a  uni- 
form system  of  bankraptcy.  Congress  can,  by  exercising  jorisdiction  over 
a  part  of  the  sabject-matter  of  a  State  insolvent  law,  sospend  its  exercise 
in  matters  not  within  the  soope  of  the  act  of  Congress ;  and  that  it 
makes  no  difference  whether  this  be  involontary  or  voluntary  insol- 
vency. 

2.  Snch  is  the  constmction  of  the  courts.  In  Bx  parte  EameSy  2  Story, 
822,  the  suspension  of  the  State  law  is  limited  to  per$an$  toithm  tk$ 
pun  lew  of  the  bankrupt  act  lipersom  not  within  the  purview  of  the 
act  are  not  affected,  are  debts,  acts,  and  causes  of  action  not  within  its 
purview  affected?  In  Gritwold  v.  Prattj  9  Mete  16,  the  limitation  is 
applied  to  ''  the  same  persons,  the  same  contracts,  and  the  same  assets." 
Zieffefiftiss's  case^  2  Ired.  (Law)  463,  is  to  the  same  effect,  only  it'  cai^ 
ries  the  doctrine  farther,  and  farther  than  we  need  to  go.  So  also  In  re 
Reynolds,  8  R.  I.  485  ;  S.  C,  5  Am.  Rep.  615,  where  it  is  held  that  the 
operation  of  a  State  law  is  suspended  so  far  as  the  provisions  of  the 
act  of  Congress  apply  to  its  subject-matter.  Cooley's  Const  Lim.  293. 
The  Court  of  Appeals  of  New  York,  in  Oock  v.  Whipple,  55  N.  Y.  150 ; 
S.  C,  14  Am.  Rep.  202,  recognizes  the  position  we  claim.  In  Bx  parte 
Wintemitz,  18  Pittsb.  Leg.  Jour.  61,  Judge  Ludlow,  of  the  Court 
of  Common  Pleas  of  Philadelphia,  reoognifes  our  daim  strongly.  And 
the  first  bankrupt  act  of  April  4,  1800,  recognizes,  in  the  61st  section, 
our  claim  in  express  terms.  2  U.  S.  Statutes  at  Large,  p.  36.  And 
see,  on  the  limitations  of  this  law,  Clarke  v.  Jta^j  1  Harr.  &  Johns.  318, 
329,  330 ;  Barter  v.  HarUmj  7  Bankr.  Reg.  238  ;  In  re  Campbell^  1  id. 
165;  In  re  Bums,  id.  174;  Clark  v.  Bininger,  9  Am.  Law  Reg. 
(N.  S.)  305.  See,  also,  LangUy  v.  Perry,  2  Bankr.  Reg.  598,  in 
which  case  Judge  Swatne  reverses  the  judgment  of  Perry  v.  Langley, 
7  Am.  Law  Reg.  (N.  S.)  429 ;  and  recognizes  the  State  law  where  an  act 
of  bankruptcy  has  not  been  committed.  And  see  also  on  this  point,  In 
re  Mekodemut,  3  Bankr.  Reg.  230,  232,  where  Judge  Whitnbt  holds 
that,  in  addition  to  indebtedness,  at  least  one  of  the  acts  of  bankruptcy 
enumerated  must  be  shown.  The  facts  proved  in  this  case  show  simple 
indebtedness,  and  inabili^  to  pay  debts  exceeding  $300.  Certainly  this 
is  no  act  of  bankruptcy  as  set  forth  by  the  bankrupt  act.  The  State 
law  provides  for  the  protection  of  an  attaching  creditor,  and  unless  the 
claim  is  satisfied,  places  the  debtor's  property  in  the  hands  of  a  trustee. 
The  main  object  of  the  law  is  to  protect  the  creditor's  effort  to  secure 
his  claim  and  prevent  a  preference  by  allowing  other  creditors  to  inter- 
vene.    The  bankrupt  act,  however,  requires  some  act  to  be  done  by  the 
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debtor  which  amounts  to  a  fraud  upon  the  act,  before  any  jurisdiction 
can  attach  to  the  Federal  courts.  The  scope  and  intent  of  the  laws  are 
essentially  different,  and  in  no  way  conflict  with  each  other.  It  will 
also  be  noticed  that  the  bankrupt  act  u  limited  to  persons  residing 
within  the  jurisdiction  of  the  United  States  ;  while,  under  the  State  law, 
the  creditor's  residence  alone  gives  jurisdiction.  The  Supreme  Court  of 
Iowa,  in  a  review  of  all  the  authorities,  recognizes  our  claim,  and  goes 
almost  the  length  of  Ziegenfitss^s  casej  tupra,  by  holding  the  State  law 
in  force  till  the  national  law  attaches.  In  the  case  at  bar  the  national 
law  can  never  attach.  Reed  v.  Taylor ^  32  Iowa,  209 ;  S.  C,  7  Am.  Rep. 
180.  And  in  Baldwin  v.  Hale,  1  Wall.  288,  supra,  the  United  States 
Supreme  Court  recognizes  the  right  of  a  State  to  pass  an  insolvent  or 
bankrupt  law,  provided  there  be  no  act  of  Congress  establishing  a  uniform 
system  of  bankruptcy  conflicting  with  such  law. 

8.  We  have  thus  far  cited  cases  outside  of  our  own  State.  But  our 
own  decisions  are  in  harmony  with  these  views,  and  fully  support  our 
daim.  Hawkins*  Appeal  from  Probate,  34  Conn.  548  ;  Shepardsan^s  Ap* 
jpealjrom  Probate,  36  id.  28,  25  ;  Maltbie  v.  Hotehkiss,  38  id.  80 ;  S.  C, 
9  Am.  Rep.  364. 

Carpbntsb,  J.  The  facts  of  the  case  may  b^  briefly  stated.  The 
appellant  is  a  creditor  of  the  Guinness  Sewing  Machine  Company,  a 
corporation,  and  attached  property  to  secure  his  claim.  The  appellee, 
another  creditor,  instituted  proceedings  in  insolvency  under  the  statute 
of  this  State  for  the  purpose  of  procuring  an  equal  distribution  of  the 
property  of  the  corporation  among  its  creditors.  The  court  of  probate 
appointed  a  trustee,  and  the  attaching  creditor  appealed  to  the  Superior 
Court,  claiming  that  the  bankrupt  act  of  the  United  States  suspends  the 
operation  of  the  State  law  The  corporation  is  unable  to  pay  its  debts, 
and  those  debts  exceed  the  sum  of  $300.  The  company  is  in  a  condition 
to  apply  voluntarily  for  the  benefit  of  the  bankrupt  act,  but  it  has  com- 
mitted no  act  of  bankruptcy,  and  is  not  subject  to  compulsory  proceed* 
ings. 

We  are  impressed  with  the  magnitude  and  importance  of  the  questions 
now  before  us.  All  questions  relating  to  the  conflict  of  a  State  law  with 
the  Constitution  or  laws  of  the  United  States  are  necessarily  of  a  deli* 
cate  nature,  and  should  receive  careful  consideration.  We  have  endeav« 
ored  to  give  them  all  the  consideration  their  importance  demands 

The  case  is  a  close  one  and  by  no  means  free  from  doubt  and  dif« 
Acuity.  After  careful  consideration,  looking  as  far  as  possible  to  probable 
consequences  and  practical  results,  and  at  the  same  time  bearing  in  mind 
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oar  obligation  to  respect  and  uphold  the  Conetitntion  aoid  laws  of  the  United 
States,  a  majority  of  the  coart,  with  some  hesitation^  have  come  to  the 
oondusion  that  the  action  of  the  court  of  probate  should  be  affirmed.  In 
doing  so  we  recognize  the  supremacy  of  the  act  of  Congress,  and  reoog^ 
nice  and  approve  the  well-established  principle,  that  so  far  as  that  aol 
assumes  and  takes  jurisdiction  of  the  parties  and  the  subject-matter,  just 
so  far  is  the  jurisdiction  of  the  State  court  excluded*  On  the  other 
hand,  we  contend  that  in  respect  to  all  persons  and  matters  over  which 
the  bankrupt  act  declines  to  take  jurisdiction,  the  statute  of  this  State 
remains  in  full  force. 

The  question,  then,  for  us  to  determine  is,  whether  this  case,  upon  the 
facts  stated,  is  within  the  jurisdiction  of  the  act  of  Congress.  In  deter- 
mining this  question  we  must  have  regard  primarily  and  principally  U> 
the  intention  of  Congress  as  expressed  in  that  act  That  intention, 
when  discovered,  will  be  a  sure  guide  to  a  correct  condosion. 

There  are  two  divisions  of  the  bankrupt  act ; — vo/tmtayy,  where  the 
debtor  himself  sets  in  motion  its  machinery ;  and  imfobmtanf^  where  it  is 
set  in  motion  by  creditors.  In  either  case  an  act  of  bankruptcy  ia  essen- 
tial. Without  an  act  of  bankruptcy  the  Federal  court  can  have  no  jtri^ 
diction. 

The  filing  of  the  petidon  by  the  debtor  is  expressly  made  an  act  of 
bankruptcy,  and  authorises  the  bankrupt  court  to  proceed  and  settle  the 
estate  of  Uie  debtor.  No  such  petition  has  been  filed  in  the  present  caae, 
and,  therefore,  the  jurisdiction  of  the  court,  under  the  voluntary  branch 
of  the  act,  does  not  attach.  It  is  true  a  case  exists ;  the  corporation  is 
owing  over  $300,  and  is  unable  to  pay  its  debts.  It  may,  if  it  will,  institute 
proceedings  in  bankruptcy ;  but  it  has  not  yet  done  so,  and  it  is  wholly  al 
its  own  option  whether  it  ever  will.  There  is  and  can  be  no  com- 
pulsion. 

The  right  of  the  debtor  to  file  a  petition,  and  the  possibility  that  he 
may  do  so,  do  not  of  themselves  bring  the  act  of  Congress  in  oonfiiol 
with  the  State  law ;  for  the  right,  and  the  power  to  exercise  the  rightt 
exist  in  all  cases  of  insolvency ;  and  yet  the  debtor  may  voluntarily 
make  an  assignment  under  the  State  law,  and  such  assignment  and  pro* 
oeedings  under  it  wUl  be  valid  unless  proceedings  in  bankruptcy  are  in« 
stituted  within  six  months  thereafter.  MaUhie  v.  HolchkiUf  88  Conn* 
80 ;  Mayer  and  othen  v.  BeUmany  91  U.  S.  496. 

It  seems  dear  that  voluntary  assignments  under  the  State  law  are  only 
contingently  affected  by  the  act  of  Congress.  We  see  no  good  reason 
for  holding  that  compulsory  proceedings  by  a  creditor  are  prohibitedy 
where,  as  in  the  present  case,  the  debtor  dedines  to  go  intc  baokruptcy  i 
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there  has  been  no  act  of  bankroptcj,  and  the  proceedings  are  not  in 
fraud  of  the  bankrupt  act ;  the  sole  object  and  effect  being  to  prevent  a 
preference  of  other  creditors  and  compel  an  equal  distribution  of  the 
assets. 

We  have  come  to  the  conclusion,  therefore,  that  the  first  branch  of  the 
bankrupt  act  does  not  apply  to  the  case  before  us,  and  that  the  case  is  not 
yet  within  the  purview  of  that  act  in  such  a  sense  as  to  suspend  the  opera- 
tion of  the  State  law. 

The  second  branch  of  the  bankrupt  act  —  involuntary  bankruptcy  — 
remains  to  be  considered. 

Under  this  division  proceedings  can  only  be  instituted  by  creditors ; 
and  such  proceedings  correspond  very  nearly  to  proceedings  in  bankruptcy 
as  distinguished  from  proceedings  in  insolvency  under  the  English  prac- 
tice ;  and  proceedings  instituted  by  ihe  debtor  under  the  first  division 
bear  some  resemblance  to  proceedings  in  insolvency  under  that  praetioe* 
This  is  partially  true  of  our  State  law.  And  hence  compulsory  proceed* 
ings  under  it  on  account  of  their  fancied  or  real  resemblance  to  proceed- 
ings in  bankruptcy  in  England,  have  been  regarded,  but  without  very 
good  reason,  as  more  obnoxious  to  the  bankrupt  act  than  voluntary 
assignments,  and  it  has  been  supposed  that  the  latter  may  be  sustained 
whUe  the  former  cannot  In  this  connection  it  may  be  well  to  notice  the 
distinction  between  bankruptcy  and  insolvency,  and  call  attention  to  the 
present  state  of  the  law  on  that  subject  in  this  country. 

Bankruptcy  applied  only  to  merchants,  traders,  etc. ;  proceedings  were 
instituted  against  the  debtor  by  creditors,  but  only  after  an  act  of  bank- 
ruptcy had  been  committed — such  as  absconding  from  the  realm,  secret- 
ing himself  to  avoid  his  creditors,  disposing  of  his  property  with  intent 
to  defraud  his  creditors  and  the  like  ;  and  the  object  was  to  secure  an 
equal  distribution  of  his  property  among  creditors.  As  some  compensa- 
tion for  compelling  the  debtor  to  give  up  all  his  property,  the  practice 
was  early  introduced  of  giving  him  a  complete  discharge  from  his  debts. 
Thus  bankruptcy  was  regarded  as  disgraceful,  being  in  the  nature  of  a 
punishment  for  some  act,  either  wrong  in  itself  or  considered  as  contrary 
to  good  morals  and  strict  integrity  in  trade,  and  something  to  be  dreaded 
and  avoided  if  possible. 

On  the  other  hand,  insolvency  applied  to  all  persons,  whether  traders 
or  not ;  no  act  of  bankruptcy  was  essential  (it  was  rather  a  hindrance 
than  a  help)  ;  proceedings  were  instituted  by  the  debtor  against  a  creditor 
or  creditors  ;  and  the  object  mainly  was,  not  to  procure  a  discharge  fron: 
his  debts,  but  to  exempt  his  body  from  imprisonment.  Thus  insolvent 
taws  were  intended  to  benefit  the  debtor.    While  they  were  more  genenb 
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than  bankrupt  laws  in  their  application  to  persons,  they  were  more  limited 
in  their  operation  in  individual  cases,  effecting  only  a  partial  instead  of  a 
fall  discharge.    Thos  the  law  stood  in  England. 

The  Constitution  of  the  United  States  provides  that  Congress  shall  hare 
power  to  establish  *'  uniform  laws  on  the  subject  of  bankruptcy  through- 
out the  United  States."  The  bankrupt  act  of  1841  embraced  the  essen- 
tial features  of  both  the  bankrupt  and  insolvent  laws  of  England.  A 
question  was  made  whether  that  part  of  it  which  was  essentially  an  insol- 
vent law  was  within  the  constitutional  power  of  Congress.  The  question 
arose  in  the  Supreme  Court  of  the  State  of  New  York,  and  was  elabor* 
ately  and  with  great  ability  discussed  by  Cowbn,  J.,  in  favor  of  the  con- 
stitutionality of  the  law,  and  by  Bsokson,  J.,  against  it.  Nelson,  C.  J., 
concurred  with  Judge  Cowen.  Kumler  v.  Kohaus,  5  Hill,  417 ;  SaekeU 
V.  AndroMy  id.  827.  Subsequently  the  question  was  decided  in  the 
same  way  by  Mr.  Justin  Catbon  in  Klein's  cage,  1  How.  277,  and  that 
is  now  regarded  as  the  law  of  the  land. 

Since  that  time,  so  far  as  the  law  of  this  country  is  concerned,  the  dia- 
tinction  between  bankrupt  and  insolvent  laws  has  been  practically  oblit- 
erated. In  regard,  therefore,  to  the  effect  of  congressional  legislation 
upon  State  legislation,  we  are  unable  to  perceive  that  it  makes  any  dif- 
ference whether  the  latter  relates  to  voluntary  or  involuntary  proceedings. 
In  either  case,  if  action  by  the  State  court  contravenes  the  policy  of  the 
bankrupt  act,  such  action  is  unauthorized  and  void.  If  it  does  not,  and 
does  not  defeat  or  impair  any  right  which  the  debtor  or  creditor  has  un- 
der the  bankrupt  act,  we  see  no  objection  to  its  validity. 

It  may  be  suggested  that  involuntary  proceedings  under  our  State  law 
may  in  some  way  interfere  with  the  debtor's  right  to  a  discharge.  There 
may  be  cases  in  which  this  suggestion  would  be  entitied  to  great  weight 
If  it  should  be  made  to  appear  that  the  operation  of  the  State  law  would 
be  to  prevent  the  application  of  the  debtor,  or  to  prevent  the  payment  of 
the  requisite  percentage  in  order  to  obtain  a  discharge,  or  if,  the  bank- 
rupt court  being  open,  the  creditor  resorts  to  the  State  court  instead, 
thereby  depriving  tiie  debtor  of  his  discharge ;  in  such  cases  we  concede 
that  the  national  law  would  be  supreme.  But  in  this  case  no  such  ques- 
tions arise.  This  is  a  question  between  two  creditors,  and  it  nowhere 
appears  that  the  debtor  will  be  in  any  respect  or  to  any  extent  prejudiced 
by  the  result  The  corporation,  though  a  party  in  the  cause,  makes  no 
objection  to  this  proceeding.  The  objection  comes  only  from  the  attach- 
ing creditor,  and  he  fails  to  show  that  the  State  law  deprives  him  of  any 
right  or  privilege  secured  to  him  by  the  United  States  law.  The  chief 
object  of  the  latter,  so  far  as  creditors  are  concerned,  is  to  give  to  ead 
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hu  proportioDal  part  of  the  assets  of  the  debtor*  Afa^er  and  othnt  v. 
BeUtnanj  91  U.  S.  496.  That  is  secured  to  him  by  giving  effect  to 
the  State  hiw.  Our  own  law,  therefore,  does  not  contravene  the  policy  of 
the  bankrupt  act,  but  is  in  harmony  with  it,  and  promotes,  rather  than 
defeats,  the  intention  of  Congress. 

In  Hiawkim'  Appeal  fram  Prohate<,  84  Conn.  548,  prominence  Is  given 
to  the  fact  that  there  was  in  that  case  a  voluntary  assignment^  and  the 
course  of  reasoning  there  adopted  rests  mainly  upon  that  fact.  But  in 
ShepardsonU  Appeal  from  Ptohaie,  36  Conn.  28,  which  was  a  compulsory 
process,  the  proceeding  was  sustained  on  the  ground  that  it  did  not  ap- 
pear that  the  debtor  owed  debts  exceeding  $300. 

After  a  careful  consideration  of  this  whole  subject  we  are  satisfied  that 
the  decisions  in  this  dass  of  cases  cannot  rest  upon  any  supposed  dif- 
ference between  voluntary  assignments  and  proceedings  in  invitwn.  In- 
dependent but  not  inconsistent  reasons  were  given  for  sustaining  volun- 
tary assignments  in  Hawkins*  Appealfivm  Prohaie  and  MaUlne  v.  HotchhisM 
38  Conn.  80 ;  9  Am.  Rep.  364.  Proceedings  in  invitum  stand  upon 
somewhat  different  grounds  ;  nevertheless  they  must  be  sustained,  if  sus- 
tained at  all,  upon  principles  essentially  the  same  ;  the  intention  of  Con- 
gress in  this  as  in  all  other  acts  must  determine  the  scope  and  extent  of 
the  law.  We  are  not  disposed  to  adopt  and  follow  the  arbitrary  principle 
that  the  exercise  of  power  by  Congress  to  any  extent  absolutely  annuls  and 
renders  inoperative  all  State  legislation  irrespective  of  the  intention  of 
Congress. 

The  equal  distribution  of  a  bankrupt's  property  among  his  creditors  is 
a  leading  and  prominent  feature  of  both  national  and  State  laws.  It  has 
now  become  a  controlling  principle  in  the  laws  relating  to  debtor  and 
creditor.  Upon  the  belief  that  it  will  be  strictly  applied  and  faithfully 
administered,  in  case  of  bankruptcy,  the  business  of  the  country  is  carried 
on  aud  credit  given.  The  benefit  of  this  principle  cannot  be  denied  to  a 
creditor  who  is  in  no  fault,  without  doing  him  injustice.  It  is  a  remedy 
upon  which  he  relied  in  giving  credit  and  to  which  he  is  fairly  entitled. 
If  that  remedy  is  not  to  be  found  in  the  bankrupt  act,  it  will  not  be  pre- 
sumed that  Congress  intended  to  take  away  the  remedy  provided  by  the 
State. 

It  is  not  pretended  and  was  not  claimed  by  the  learned  counsel  for  che 
appellant  that  the  debtor  was  subject  to  proceedings  in  the  bankrupt  court 
at  the  instance  of  the  appellee.  There  are  two  conclusive  objections  to 
such  proceedings. 

First '  There  has  been  no  act  of  bankruptcy.  That,  as  we  have  seen,  is 
essential.     In  the  39th  section  of  the  bankrupt  act,  as  amended  by  the 
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md  of  June  22d,  1874)  the  acts  of  bankrapti^  are  carefully  enunerated. 
UnlcM  some  act  therein  described  can  be  shown,  the  appellee  can  have  no 
remedy  in  the  bankrupt  court  If  the  appellant  woold  oust  the  State  court 
of  its  jurisdiction  it  is  incumbent  upon  him  to  show  affirmatively  the  ex- 
istence of  some  such  act    This  he  has  not  done. 

Secondly :  Even  if  an  act  of  bankruptcy  has  been  committed,  no  facta 
are  stated  which  show  that  the  appelloe  could  have  invoked  the  action  of 
the  District  Court  By  the  same  amended  section  it  is  provided  that  a 
person  conmiitting  an  act  of  bankruptcy  ^  shall  be  adjudged  a  bankrupt 
on  the  petition  of  one  or  more  of  his  creditors,  who  shall  constitute  one- 
fourth  thereof  at  least  in  number,  and  the  aggregate  of  whose  debts  prov- 
able under  this  act  amounts  to  at  least  one-third  of  the  debts  so  provable  ; 
provided  that  such  petition  is  brought  within  six  months  after  such  act 
of  bankruptcy  has  been  committed." 

Now  it  does  not  appear  that  the  appellee  constitutes  one-fourth  in  num- 
ber of  the  creditors,  nor  that  enough  are  ready  to  join  with  him  to  make 
one-fourth  ;  nor  does  it  appear  that  his  debt  provable  under  the  act 
amounts  to  one-third  of  the  debts  so  provable  ;  nor  does  it  appear  that 
the  petition  could  have  been  brought,  after  there  was  occasion  for  doing 
so,  within  sixth  months  after  the  act  of  bankruptcy.  We  cannot  pre- 
sume that  any  of  these  jurisdictional  facts  exbt,  and  none  are  proved  to 
exist  Congress  having  thus  limited  and  restricted  the  operation  of  the 
bankrupt  act,  leaving,  as  is  obvious,  a  vast  number  of  cases  to  which  it 
cannot  possibly  apply,  it  will  not  be  presumed  that  it  was  thereby  intended 
to  leave  creditors  in  such  cases  entirely  without  remedy,  as  must  be  the 
case  if  ihe  State  law  is  inoperative. 

There  are  conflicting  decisions  upon  this  general  subject ;  but  as  most 
of  the  cases  relate  to  voluntary  assignments,  and  none  of  them  are  ex- 
actly in  point,  we  deem  it  unnecessary  to  refer  to  them. 

We  advise  the  Superior  Court  to  affirm  the  decree  of  the  court  of 
probate. 

In  this  opinion  Pabdes  and  Looiaa,  JJ.,  oonoorred,  the  latter  with 
hesitation ;  Park,  C.  J.,  and  Fobtbb,  J.,  dissented. 
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Stats  t.  Wabi>. 

(«Oc»B.«B0l) 
Bmrykarf '^bnakmg  mU, 

Apwnttin  tiie  night  mmob  «il«red  a  dwaUint-lioiiM^  wtthoiit  Imskiiig,  for  the  po» 
poM  of  oommlttiiig  a  felony,  but  tnoke  oat  in  maUng  hie  eecape.  HM^  to  be  \m» 
fl^ary  at  oonunon  law.    (Bm  nioU,  p,  660.) 


I 


NDICTMENT  for  bfoiylary.    The  opinion  etatae  the  caee. 


A.  F,  EggUgtcn^  in  support  of  the  motion.  1.  The  breaking  out  of 
the  house  was  not  felony  at  common  law.  Sir  Matthew  Hale  says  in 
his  Pleas  of  the  Crown,  p.  554 :  '<If  a  man  enters,  in  the  night  time, 
by  the  doors  open,  with  the  intent  to  steal,  and  is  pursaed,  whereby 
he  opens  another  door  to  make  his  escape,  this  I  think  is  not  burglary, 
torfregit  et  exivity  nonfregit  et  iniramf  And  Coke  says  a  burglar  is 
^  he  that  by  night  breateth  and  erUereth  into  a  mansion  house  with  intent 
to  commit  a  felony/' 

2.  But  the  attorney  for  the  State  relies  upon  the  English  statute  of 
12  Anne,  as  having  become  a  part  of  the  common  law  of  this  State. 
That  statute  provides  that  '<  if  any  person  shall  enter  into  the  dwelling- 
house  of  another  by  day  or  by  night,  without  breaking  the  same,  with 
an  intent  to  commit  felony,  or,  being  in  such  house,  shall  commit  any 
felony,  and  shall,  in  the  night  time,  break  the  said  house  to  get  out  of 
the  same,  such  person  is,  and  shall  be  adjudged  and  taken  to  be,  guilty 
of  burglary."  The  preamble  to  that  act  is  as  follows :  "  Whereas  there 
has  been  some  doubt  whether  the  entering  into  the  .mansion  house  of 
another,  without  breaking  the  same,  with  an  intent  to  commit  some 
felony,  and  breaking  the  said  house  in  the  night  time  to  get  out,  be  bur- 
glary, be  it  declared  and  enacted,  etc.  This  act  was  passed  after  Sir 
Matthew  Hale  had  expressed  the  opinion  we  have  quoted,  and  in  view 
of  the  previdling  opinion  to  the  same  effect  as  to  the  common  law  upon 
the  point  in  question,  and  must  be  regarded  as  an  original  enactment 
setting  aside  the  common  law  and  not  declaratory  of  it. 

8.  This  statute  has  never  become  a  part  of  the  common  law  of  this 
State.  No  authority  holds  that  an  English  statute,  passed  sabsequently 
to  the  emigration  of  our  ancestors,  constitutes  a  part  of  the  common  law 
of  this  country.  It  must  have  been  passed  before.  I  Kent's  Com.  473. 
The  Colony  of  Connecticut  dates  from  1635.  It  received  its  charter  in 
Vol.  XX  1.-^4 
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1662.  The  sUtute  13  Anne  waa  enacted  in  1718.  At  the  head  of  tlia 
statute  book  of  the  Colony  of  Connecticaty  from  1650  to  1784,  appears 
the  following  significant  law :  ^  Be  it  enacted  by  the  Grovemory  Coan- 
cil,  and  Representatires  in  General  Court  assembled,  that  no  man's  life 
shall  be  taken  away,  no  man's  honor  or  good  name  shall  be  stained,  no 
mau's  person  shall  be  arrested,  *  *  *  unless  it  be  by  Tirtne  or 
equity  of  sonie  expren  law  of  thu  Chianff  warranting  the  same,  estab* 
lished  by  the  General  Court,  and  sufficiently  published ;  or  in  case  of 
the  defect  of  such  law,  in  any  particular  case,  by  some  dear  and  plain 
rule  warranted  by  the  word  of  Grod."  This  colonial  enactment  precedes 
the  statute  of  12  Anne  by  sixty-three  years.  But  the  common  law  of 
England,  as  tuehy  has  never  had  any  force  in  the  State  of  Connecticut, 
much  less  any  English  penal  statute,  enacted  seventy-eight  yeavs  after 
our  existence  as  a  colony.  FUeh  v.  Brainerdy  2  Day,  189.  The  New 
Tork  and  Massachusetts  decisions  are  of  no  assistance  in  the  discussion 
of  this  matter,  because  in  the  Massachusetts  colony  the  common  law  of 
England  was  accepted  and  put  in  practice  in  all  the  courts  in  that  prov- 
ince by  special  conmiission  of  the  King ;  and  since  then  the  English 
common  law,  so  far  as  applicable  to  our  situation  and  government,  has 
been  recognized  and  adopted  as  one  entire  system  by  the  Constitutions 
of  those  States.  1  Kent's  Com.  472.  Notwithstanding  all  this,  the  State 
of  New  York  has  deemed  it  prudent  to  place  upon  its  statute  book  sub- 
stantially the  statute  of  12  Anne,  apparently  ^ being  in  some  doubt"  as 
to  its  being  a  part  of  their  eommon  law.  Connecticut  has  never  as- 
sumed, in  its  courts  of  justice,  or  declared  by  statute,  that  12  Anne  is  the 
law  of  this  State.  The  only  adoption  of  English  statutes  by  the  courto 
of  this  State  has  been  that  of  ancient  statutes,  not  penal,  whose  correct- 
ive and  equitable  principles  had  become  so  interwoven  with  the  com- 
mon law  as  to  be  scarcely  distinguishable  therefrom.  Strang's  oom^ 
Kirby,  345 ;  Fkch  v.  Bhnnerd,  2  Day,  189. 


Wi  Hdmenley,  State's  attorney,  contra.  1.  The  statute  12  Anne 
is  declaratory  of  the  common  law.  1  Russell  on  Crimes,  792.  It 
is  so  expressed  by  the  act  itself.  The  whole  reason  of  the  thing 
is  in  favor  of  the  view  that  makes  a  breaking  out  burglary  as  much 
as  a  breaking  in.  Burglary  is  not  an  offense  against  property.  It 
is  an  offense  against  security.  The  attempt  to  commit  a  felony 
becomes  an  actual  felony  by  reason  of  the  violation  of  the  security 
of  the  dwelling-house  by  night.  The  security  of  the  house  is  just 
as  much  violated  by  a  breaking  at  the  time  of  the  exit  as  at  the  time  of 
the  entry.    The  felonious  intent  accompanies  the  burglar  throughout  his 
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attempt.  The  attempt  is  one  act  from  the  entry  to  the  exit  It  is  im- 
material at  what  stage  of  the  act  the  violence  is  committed,  whether  at 
the  entry,  after  the  entry  and  before  the  exit,  or  at  the  exit  Or  rather, 
the  attempt  being  one  act,  it  is  not  divisible  for  any  such  purpose ;  a 
breaking  daring  the  attempt  affects  the  whole  act.  This  view  of  the 
law  of  barglary  has  been  adopted  by  the  American  text-books  withoni 
exception,  and  has  not  been  questioned  in  any  reported  decision.  2 
Swift's  Dig.  381  ;  2  Bennett  <&  Heard's  Lead.  Cas.  62 ;  2  Bishop's  Grim. 
Law,  §§  84,  86 ;  8  Greenl.  Ev.,  §  76 ;  SantFs  erne,  6  Rogers'  City 
HaU  Recorder,  1. 

2.  The  common  law  of  England,  so  far  as  the  same  was  consistent 
with  the  local*  circumstances  of  the  colony,  was  the  common  law  of 
Connecticut  at  the  time  of  its  settlement,  and  so  remains  unless  altered 
by  legislation.  All  English  statutes  modifying  this  common  law,  passed 
prior  to  our  settlement,  were  operative  here  as  a  part  of  our  common 
law.  1  Bishop's  Crim.  Law,  §  18  ;  (hmmcnweaUh  v.  L$€u:hy  1  Mass.  61. 
English  statutes  passed  since  the  settlement  of  the  colony  and  before 
the  revolution,  modifying  the  common  law  then  prevailing  in  the  cofony, 
may  also  be  operative  now  as  part  of  our  common  law.  Their  operation 
depends  upon  the  question  whether  they  were  adopted  or  acquiesced  in 
during  the  colonial  stage.  1  Bishop's  Crim.  Law,  §  12.  For  such  adop- 
tion no  legislative  action  is  required.  And  it  is  not  necessary  to  show 
affirmatively  that  the  rule  has  been  received  in  some  judicial  proceeding. 
Commonwwxkh  v.  Okapfnany  1 8  Mete.  72.  A  beneficial  statute,  in  amend- 
ment of  the  common  law,  may  be  presumed  to  have  been  adopted  here. 
SacheU  v.  Saekett,  8  Pick.  816 ;  BoynUm  v.  ReeSy  9  id.  581 ;  Omman- 
wealth  V.  Chapman^  18  Mete.  78.  In  Connecticut  the  inhabitants,  by 
virtue  of  the  charter  of  Charles  II,  were  entitled  to  the  liberties  and 
immunities  of  English  subjects  the  same  as  if  bom  in  England,  and  the 
colonial  legislature  was  forbidden  to  enact  laws  contrary  to  the  laws  and 
statutes  of  England.  Our  courts  have  held  that  a  statute  of  Anne,  in 
amendment  of  the  common  law,  qualifies  that  law  as  existing  in  Con* 
necticnt,  though  no  case  arose  under  the  statute  until  after  the  revolu- 
tion.    Strcng*$  eate,  Kirby,  845. 

Foster,  J.  Upon  the  trial  of  this  case  to  the  jury  the  public  prose- 
cutor offered  evidence  to  prove,  and  claimed  that  it  did  prove,  that  the 
defendant  entered  the  house  of  one  Gantz  in  the  night  season,  through  a 
window  in  the  second  story,  about  fifteen  feet  from  the  ground,  which 
window  was  raised  about  six  inches  and  supported  in  this  position  by  an 
oil-can,  with  an  intent  to  steal  the  goods  of  one  Davis  then  in  the  room } 
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and  diat  h6  anlocked  the  door  of  Davis'  room  and  the  enter  door  of  the 
hopae,  for  the  purpose  of  making  his  escape  therefrom.  The  attomej 
for  the  State  asked  the  oonrt  to  charge  the  jnry,  as  matter  of  law,  that 
if  they  found  the  aboye  facts  preyed,  beyond  a  reasonable  doubt,  they 
wonld  support  a  yerdict  of  gnflty  of  the  charge  contained  in  the  informa- 
tion. The  court  so  instructed  the  jury,  and  they  returned  a  yerdict  of 
guilty.  The  motion  for  a  new  triaJ  raises  the  question,  was  this  in- 
struction correct? 

We  think  it  was.  If  each  and  every  of  the  acts  constituting  a  crime 
are  committed,  and  all  the  evils  consequent  on  the  crime  are  produced, 
the  precise  order  in  which  the  acts  are  done  cannot  be  material.  Now 
burglary  is  the  breaking  and  entering  the  house  of  another  in  the  night 
season  with  an  intent  to  commit  a  felony.  The  jury  have  found  that, 
coupled  with  the  guilty  intent,  the  accused  committed  every  act  gomg  to 
make  up  this  crime.  The  accused  stood  not  on  the  doing  of  these  acts, 
nor  on  the  order  of  doing  them,  except  so  far  forth  as  was  convenient 
and  necessary  to .  accomplish  his  guilty  purpose.  That  this  offense  is 
burglary  we  can  have  no  doubt 

It  is  true  that  doubts  have  been  expressed  whether  a  breaking,  for  the 
purpose  of  escape,  constituted  burglary.  Lord  Hale  and  Chief-Justice 
TREyoR  expressed  such  doubts  on  the  trial  of  Elizabeth  Clark  at  the  Old 
Bailey  in  1707.  The  offense  was  punishable  with  death,  and  it  was 
creditable  to  the  hearts  of  judges  to  make  fine  distinctions  and  insist  on 
technicalities  in  favor  of  human  life,  especially  when  the  offender  was  a 
woman.  The  law,  however,  was  then  generally  considered  well  settled, 
and  so  the  statute  of  12  Anne  was  soon  after  passed  as  a  declaratory  act. 
After  stating  the  law  to  have  been  doubted,  it  was  '^  declared  and  en- 
acted, that  if  any  person  shall  enter  into  the  mansion  or  dwelling-house 
of  another,  by  day  or  by  night,  without  breaking  the  same,  with  an  in- 
tent to  commit  felony  ;  or,  being  in  such  house  shall  commit  any  felony, 
and  shall,  in  the  night  time,  break  the  said  house  to  get  out  of  the  same, 
such  person  is  and  shall  be  adjudged  to  be  guilty  of  burglary,  and  shall 
be  ousted  of  the  benefit  of  clergy  in  the  same  manner  as  if  such  person 
had  broke  and  entered  the  said  house  in  the  night  time  with  an  intent  to 
commit  burglary  there.''     Stat.  12  Anne,  ch.  7. 

We  incline  to  the  opinion  that  the  facts  found  to  have  been  commit- 
ted by  the  accused  constituted  the  crime  of  burglary  at  common  law,  and 
that  the  statute  of  Anne,  above  quoted,  should  be  regarded  simply  as 
declaratory  of  that  law. 

If  the  statute  be  viewed  in  another  aspect,  as  in  alteration  and  amend* 
ment  of  the  common  law,  it  may  still  perhaps  be  considered  a  part  of 
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our  law  bj  adoption,  though  not  of  binding  force  as  a  statate.  Statntea 
of  this  character,  passed  by  Parliament  before  oar  declaration  of  inde- 
pendence, haye  been  adopted  by  our  sister  States  as  part  of  their  coni- 
mon  law.  Obrnmofii^MiftA  ▼•  Leaeh^  1  Mass.  59;  Chmmanwtabh  ▼• 
Knowban^  2  id.  584;  PemhU  t.  Clifford,  2  McCord,  81;  SaeheU  t. 
Sach$U,  8  Pick.  809;  Boynton  v.  J^Mf,  9  id.  528;  (hrnmfmwtdlth  y. 
Chapman^  18  Mete.  68.  In  this  State,  in  1787,  our  Saperior  Court 
recognUed  and  adopted  the  statate  of  9  Anne,  altering  and  amending 
the  oonmion  law  relating  to  writs  of  mandamos.  Stnmg'i  eote,  Kirby, 
845. 

We  are  satisfied  with  the  charge  of  the  coart,  and  advise  no  new  triaL 
In  this  opinion  the  other  judges  concorred,  except  Pabdbb,  J.,  wImv 
haying  tried  the  case  in  the  court  below,  did  not  sit 

KoiB.— In  8taU  r.  McPhermm,  16  Am.  Rep.  709 ;  8.  C,  70K.  GL  280,  tt  wm  heldtiial 
In  order  to  convict  one  on  evidence  of  "bieaking  oat"  It  Is  neoestaiy  to  cbaige  that  he 
did  "  break  oat "  and  not  that  he  broke  in.  The  statate  of  7  and  8  Geo.  lY.  provided  "  If 
any  peijMa  sliall  eoter  tlie  dwelling-hoase  of  another  with  intent  to  commit  f dcnj,  or 
being  in  each  dwelling-hoase  shall  conmiit  fUony,  and  shall  in  either  case  brtak  oat  of 
the  said  dwelling-hoase,  saoh  persoa  shaU  be  deemed  gaUty  of  boiglaiy.'*  Under  this 
statote  it  was  chaxged  that  the  defendant,  besides  commitdng  the  other  wroogf al  acts, 
dM  "break  to  get  oat  of  the  said  dwelUng^hoase."  ItwashddtobetaMmffldent 
T.  CbfryiM,  7  Our.  A  P.  189. 


Andkbssn  t.  Statb. 

(48  Conn.  514.) 
/MOfitStf  •»  «A«i  partial  %nManit}f  will  reduce  the  degree  of  crime  •»  meral  tmmia, 

A  person  was  Indicted  for  morder  in  the  first  degree  and  convicted,  notwHhstsadlaf 
tiiete  was  some  evidence  tending  to  prove  his  hiiaaity.  Upon  a  petition  for  a  new 
trial  on  flie  groand  of  newly-discovered  evidence,  tending  farther  to  establish  insanity, 
Md,  ttst  a  new  trial  should  be  granted,  and  that  even  If  the  proof  shoold  not  estsb- 

,  Ush  a  total  want  of  responsibility  by  reason  of  Insanity,  yet  If  it  showed  that  tiia 
prisoner's  mind  was  so  fSr  impaired  as  to  render  him  incapable  of  a  delibento,  psa* 
meditated  mnrder,  he  shonld  be  convicted  only  of  marder  fai  the  second  degree. 

Hie  joxy  oag^t  to  consider  moral  mania,  If  satisfied  of  Its  existence,  In  determinii^ 
tiie  degree  of  crime  and  give  it  each  weight  as  it  is  fairly  entitled  to  ander  flie  cfaw 


PETTTION  for  a  new  trial  upon  a  conYiction  of  mnrder  in  the  Hn^ 
degrecyupon  the  groond,  among  others,  of  newly-discovered  eyidenoa» 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  conrt.    Those  poi^ 
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iioDs  of  the  opinion  dovoted  to  a  consideration  of  the  question  of  the 
power  of  the  court  to  grant  new  trials  are  omitted. 


Im  N.  Blffdmburgh^  B.  &  PiekeUf  and  J,  BUkopi  for  petitioner. 
T.  B.  DooOtde  and  L.  M.  BMatd^  for  Stote. 

Cabfbntbb,  J.  The  charge  was  murder  in  the  first  degree.  The 
homicide  was  admitted;  the  vital  question  being  whether  the  prisoner 
was  in  a  condition  of  mind  to  form  a  deliberate  purpose  to  take  life. 
The  defense  claimed  that  he  was  not,  for  the  reason  that  he  was  insane ; 
indeed,  it  was  claimed  that  he  was  not  criminally  responsible  at  all.  The 
inquiry,  therefore,  was  not  merely  whether  he  was  irresponsible,  but  as- 
suming his  responsibility,  the  question  still  remained,  was  his  mind  so  &r 
impaired  as  to  raise  the  presumption  that  he  could  not  form  a  willful,  de- 
liberate and  premeditated  purpose  to  take  life  ? 

The  burden  was  on  the  State  to  show  not  only  that  the  prisoner  was 
capable  of  committing  a  crime,  but  that  he  was  in  a  condition  to  plan  and 
execute  a  cool,  deliberate  murder.  The  degree  of  malice  essentuJ  to 
murder  in  the  first  degree,  like  the  act  of  killing,  or  any  other  material 
fact,  must  be  proved  beyond  a  reasonable  doubt,  or  the  jury  ought  not 
to  convict  of  the  greater  offense.  Upon  that  point  the  jury  might  have 
^itertained  a  reasonable -doubt,  and  at  the  same  time  may  have  been  sat- 
isfied that  the  act  was  a  crime  and  that  it  was  their  duty  to  convict  of 
murder  in  the  second  degree. 

[The  court  here  considered  the  question  of  the  petitioner's  negligence 
in  discovering  the  new  evidence  and  the  objection  that  such  evidence  was 
enmulative.] 

We  do  not  care  to  state  at  length  the  testimony  in  the  case.  It  seems 
that  the  prisoner  notified  his  employers  that  he  should  give  up  his  work, 
and  they  employed  others  to  take  his  place.  He  then  objected,  saying 
he  had  not  given  it  up,  and  insisted  that  Mr.  Norton  and  Mr.  Nettleton, 
who  had  been  employed  in  his  place,  should  not  go  to  work.  Being  a 
poor  man  and  having  a  family  to  support,  he  became  very  much  excited 
and  caused  some  trouble  in  the  shop,  for  which  he  was  arrested.  This 
was  on  Thursday.  His  trial  was  to  take  place  on  Saturday.  Saturday 
morning  he  armed  himself  with  two  revolvers,  went  to  the  shop,  and 
commenced  firing  —  some  of  the  time  with  a  revolver  in  each  hand  — 
and  in  a  few  moments  he  had  shot  at  no  less  than  four  different  persons. 
One  of  the  men  who  took  hb  job,  Mr.  Norton,  was  shot  at  and  wounded ; 
the  other,  Mr.  Nettieton,  although  dote  by  the  prisoner,  was  not  mo- 
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tested.  Some  ten  or  twelre  persons  were  present,  and  the  affair  ooonrred 
in  broad  day-light  Of  course  there  was  no  attempt  at  concealment,  and 
hardly  a  possibility  of  escape.  If  the  prisoner  reflected  at  aD  he  mutt 
have  known  that  detection  and  punishment  were  certain. 

The  motive  for  the  crime  seems  to  be  wholly  inadequate.  His  em* 
ployers  had  only  accepted  his  resignation,  and  the  men  employed  in  hii 
stead  had  only  offended  in  consenting  to  be  employed.  How  a  rational 
man  could  coolly  and  deliberately  plan  a  murder  of  these  parties,  or  of 
any  one  of  them,  as  a  remedy  for  any  existing  evil,  is  difficult  to  con- 
ceive. Revenge,  the  only  other  possible  motive,  rests  upon  a  slight 
{»x>vocation. 

The  indiscriminate  nature  of  the  attack  makes  the  whole  matter  still 
more  mysterious  and  incomprehensible.  The  only  man  killed  was  one 
with  whom  he  had  had  no  trouble,  and  the  testimony  does  not  show  that 
be  owed  him  any  grudge.  Thb  indicates  not  so  much  a  deliberate  inten- 
tion to  take  the  life  of  some  one  who  had  injured  him,  as  a  disposition 
to  destroy  life  generally,  jt  mattering  little  to  him  who  the  unfortunate 
ones  might  be.  "  In  a  case  of  homicide  the  relations  existing  between 
the  parties  are  worthy  of  much  consideration.  If  the  person  slain  were 
a  parent,  a  child,  a  wife,  or  some  near  friend  or  relative,  and  no  particular 
caxue  for  the  act  was  assigned,  it  might  raise  a  fair  presumption  that  it 
was  due  to  insane  impulse.  If  the  individual  slain  be  an  object  merely 
of  indifference,  toward  whom  no  peculiar  feelings  either  of  friendship  or 
enmity  can  be  presumed  to  be  entertained,  the  presumption,  although 
much  less  strong,  is  still  in  favor  of  its  being  an  insane  act.  The  mere 
motiveless  destruction  of  life  can  with  difficulty  be  regarded  as  the  act  of 
a  sane  mind.  If,  on  the  contrary,  a  motive  exist,  or  if  feelings  of  eu» 
mity,  originating  in  no  delusion,  be  entertained  toward  the  person  slain, 
the  presumption  will  be  that  it  is  a  sane  act"  Dean's  Medical  Jurispru- 
dence, 577.  We  look  in  vain  for  any  motive  for  taking  HaU's  life,  and 
it  is  by  no  means  clear  that  his  death  was  caused  by  inadvertence,  while 
attempting  to  take  the  lives  of  others. 

As  a  fitting  dose  to  such  a  tragedy,  the  prisoner  made  two  unsuooess- 
Inl  attempts  to  take  his  own  life.  It  is  strange  that  a  professed  Chris- 
tian, as  the  prisoner  was  —  one  who  believes  in  future  rewards  and  pnn« 
ishments — should  deliberately  imbrue  his  hands  in  the  blood  of  his  fellow- 
man,  and  then  rush  unbidden  into  the  presence  of  his  Maker  and  Judge, 
to  receive  the  punishment  due  to  his  crimes.  In  this  age  of  the  world 
suicide  is  regarded  by  many  as  conclusive  evidence  of  insanity.  Esquirol, 
A  celebrated  French  physician,  who  founded  a  lunatic  asylum  in  1799i 
which  became  a  model  for  all  similar  institutions  afterward  founded  in 
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Fnnoe,  and  who  poblished  a  work  on  mental  maladies,  thinkB  that  in  aD 
caaea  the  raioidal  act  is  the  deed  of  a  monomaniac,  and  resolts  from  a 
pathological  change  in  the  bndn  or  some  part  of  it  Howeyer  this  may 
be,  it  is  probably  tme  that  homicidal  mania  manifests  itself  in  self-de- 
stmction  more  frequently  than  in  any  other  form. 

In  civfl  causes  the  act  which  is  the  occasion  of  inyestigating  the  men- 
tal condition  of  the  actor  is  carefolly  considered.  If  it  is  a  radonal  act, 
rationally  done,  it  is  strong  eridence  of  a  sound  mind ;  if  it  is  an  irra- 
tional act,  or  done  in  an  irrational  manner,  it  is  regarded  as  evidence  of 
insanity.  Making  due  allowance  for  temper  and  passion  we  see  no  good 
reason  why  the  same  rule  should  not  prevail  in  criminal  juritpmdenoe. 
If  so,  there  is  certainly  to  be  gathered  from  this  transaction  some  evidence 
of  an  unsound  mind. 

The  testimony  shows  that  the  prisoner,  to  use  the  words  of  an  expert 
who  heard  the  trial,  was  a  man  of  *'  irritable  temperamenty  little  self- 
control,  a  strange  man,  disappointed  in  business,  out  of  work,  with  an  in- 
creasing f amOy  and  fear  of  poverty,  and  added  to  all  that  dyspepsia,  and 
fever  and  ague."  It  also  appears  that  he  was  subject  to  great  UOTooa 
excitement,  and  at  times  to  a  corresponding  despondency,  was  easQy 
vexed  and  annoyed  by  his  fellow-workmen,  at  one  time  imagining  that 
they  had  poisoned  the  water  that  he  drank,  and  that  they  had  conspired 
against  him  for  the  reason  that  he  was  a  superior  workman  and  were  ei^ 
deavoring  to  deprive  him  of  employment  In  the  events  which  immedi- 
ately preceded  the  homicide  he  spoke  of  them  as  trying  to  kill  him,  and 
told  his  wife  that  he  intended  to  use  the  pistols  which  she  saw  only  in 
self-defense.  His  arrest  also  about  that  time,  and  being  held  for  trial, 
for  a  breach  of  the  peace,  further  excited  him.  It  also  appears  that  doi^ 
ing  the  latter  part  of  the  year  1878,  and  the  first  part  of  die  year  1874, 
he  was  greatly  changed  from  what  he  formerly  was,  so  much  so  that  it 
was  apparent  from  those  who  knew  him  and  came  in  contact  with  hhn, 
bmng  a  subject  of  conversation  with  them.  One  man  refused  to  employ 
him,  although  wanting  a  man  in  his  line,  because  he  r^(arded  him  as  half 
crasy.  -Several  others  observing  his  singular  conduct,  and  noticing  the 
change  that  had  come  over  him,  also  pronounced  him  craay.  It  b  also 
manifest  that  he  was  naturally  of  a  quarrelsome  disposition,  and  had  m 
violent  temper,  which  at  times  was  ungovernable. 

The  State  denied  that  there  was  in  all  this  any  indication  of  insanity ; 
but  accounted  for  it  all  by  attributing  it  to  bad  temper,  and  peculiarity 
of  temperament  and  disposition.  Upon  all  the  facts  whidi  were  placed 
before  the  jury,  ^ving  a  large  part  of  his  personal  history  for  the  lass 
lew  years,  Dr.  Butler,  the  eminent  physician  who  was  for  thirty  years  ai 
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the  head  of  the  Retreat  for  the  loBane  at  Hartford,  pronounced  him  in* 
tane.  Drs.  Jewett  and  Bacon  of  New  Hayen,  two  eminent  physiciana 
of  large  experience,  pronounced  him  sane. 

[The  court  then  oonaidered  the  new  evidence  offered  and  continued.] 

It  is  not  our  purpose,  nor  is  it  our  duty,  to  apply  this  eyidence  to  any 
one  of  the  numerous  phases  of  insanity  recognised  by  courts  of  justice, 
ludeed,  it  is  not  necessary  for  us  to  assume  that  it  does  or  may,  in  the 
opinion  of  the  jury,  establish  the  fact  that  the  prisoner  is  not  criminally 
responsible  for  his  acts.  The  eyidence  may  fall  far  short  of  this,  and 
still  satisfy  a  jury  that  he  ought  not  to  suffer  the  penalty  of  the  crime  of 
which  he  was  conyicted. 

Perhaps  the  most  usual  form  of  insanity  which  comes  under  the 
oognisance  of  courts  of  justice  is  derangement,  total  or  partial,  of  the 
intellectual  faculties.  There  is  some  eyidence  in  this  case  indicating 
delusion,  which  is  the  usual,  and  perhaps  an  essential,  manifestation  of 
this  form  of  insanity.  Should  the  jury  be  satisfied  of  its  existence  they 
would  probably  acquit  the  prisoner  upon  that  ground.  As  to  the  sufll- 
dency  or  insufficiency  of  the  eyidence  for  that  purpose  we  express  no 
opinion. 

Another  form  of  insanity  is  a  derangement  of  the  moral  faculties.  In 
this  there  is  usually,  though  not  always,  an  entire  absence  of  delusico. 
Moral  mania,  like  intellectual,  is  of  two  kinds,  partial  and  general.  In- 
stances of  the  former,  are  deptomania^  or  propensity  to  steal, /TyremasMOy 
or  propensity  to  destroy  by  fire,  and  hamieidcd  mania.  Greneral  moral 
mania  *'  consists  in  a  general  exaltation,  penrersion,  or  derangement  of 
function,  of  all  the  affectiye  or  moral  powers.  Those  who  have  obseryed 
and  written  upon  this  form  of  mental  alienation,  unite  in  describing  those 
who  labor  under  it  as  persons  of  singular,  wayward  and  eccentric  char- 
acter. Their  antipathies  are  yiolent,  and  suddenly  taken ;  their  sus- 
picions unjust  and  seyere,  and  their  propensities  strong  and  eagerly 
indulged.  They  are  generally  proud,  conceited,  ostentatious,  easily 
exdted,  and  obstinate  in  the  maintainmg  of  absurd  opinions."  Dean's 
Medical  Jurisprudence,  496.  On  page  497  is  a  quotation  from  Hoffbauer, 
in  which  it  is  described  as ''  a  state  in  which  the  reason  has  lost  its 
empire  oyer  the  passions,  and  the  actions  by  which  they  are  manifestedt 
to  such  a  degree  that  the  individual  can  neither  repress  the  former  nor 
abstain  from  the  latter.  It  does  not  follow  that  he  may  not  be  in  pos- 
session of  his  senses,  and  even  his  usual  intelligence ;  since,  in  order  to 
resist  the  impulses  of  the  passions,  it  is  not  sufficient  that  the  reason 
should  impart  its  counsels ;  we  must  have  the  necessary  power  to  obey 
them.  The  maniac  may  judge  correctly  of  his  actions,  without  being  Ia 
Vol.  XXI.— 85 
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a  condition  to  repress  his  passions,  and  to  abstain  from  the  soIb  of  vkh 
lenoe  to  which  they  impel  him." 

The  subject  of  moral  mania  will  generallj  bo  found  to  have  ex- 
perieneed  a  great  change  in  temper,  disposition  and  moral  qoalitiet, 
either  sadden  and  dating  from  some  reverse  of  fortone  or  loss  of  dear 
friends  or  relatives,  or  gradual  and  imperceptible,  consisting  in  an  exalta- 
tion or  increase  of  peculiarities  which  were  always  natural  or  habituaL 
The  moral  maniac  will  rarely  exhibit  any  signs  of  derangement  in  his 
conversation.  He  will  often  be  regular,  systematic  and  methodical  in 
all  his  business  transactions,  and  to  all  appearance  regular  in  the  use  of 
his  intellect  One  man  sees  him  in  business  transactions  only,  or  con- 
verses with  him  when  he  is  free  from  excitement,  and  he  does  not  hesi- 
tate to  pronounce  him  perfectiy  sane ;  another  has  an  opportunity  to 
witness  some  strange  and  unaccountable  eccentricity  of  conduct,  totally 
irrecondlable  with  the  possession  and  exercise  of  a  sound  mind.  The 
facts  to  which  these  two  witnesses  would  testify  are  apparenUy  contrai> 
dictory ;  and  yet  they  are  perfectiy  consistent  when  the  form  of  the 
malady  is  known.  The  canvencUton  discloses  intellectual  mania,  and  the 
conduct  moral  mania.  We  wiU  not  undertake  to  say  that  the  conduct 
above  referred  to  as  characterizing  one  who  is  afflicted  with  moral  uania 
is  exactiy  the  conduct  of  the  prisoner  ;  but  the  description  is  certainly 
applicable  to  some  extent,  and  when  we  consider  that  the  manifcc^ 
tations  of  insanity  are  as  various  as  characters  and  temperaments, 
that  the  insane  man  is  not  careful  to  walk  in  the  footsteps  of  those  who 
have  gone  before  him,  but  wanders  through  moral  or  intellectual  dark- 
ness, or  both,  and  makes  Ms  own  path,  we  are  by  no  means  dear  tiiat  a 
jury  might  not  with  perfect  propriety  find  that  the  prisoner  is  morally 
insane.  Upon  this  point  the  newly-discovered  evidence  bears  with  pecu- 
liar force,  and  materially  strengthens  the  evidence  given  upon  the  trial. 
It  is  true  that  courts  have  hitherto  been  slow  to  recognize  this  form  of 
insanity  as  an  excuse  for  crime ;  nevertheless  that  it  exists,  is  well  under- 
stood, and,  in  some  cases,  is  dearly  defined  by  medical  andsdentificmen, 
cannot  be  denied. 

It  is  not  our  purpose  dther  to  ignore  or  recognize  this  form  of  insanity 
as  an  excuse  for  crime.  The  question  is  not  whether  an  act  committed 
under  its  infiuence  is  criminal ;  whether  the  actor  should  be  punished  or 
be  exempt  from  punishment;  but  whether  he  is  a  proper  subject  of 
capital  punishment.  If  it  be  conceded  that  one  afflicted  with  it  never 
loses  the  power  to  distinguish  between  right  and  wrong,  and  is  at  all 
times  master  of  himself  and  may  control  his  actions,  still  his  mind  may 
be  enfeebled  and  the  power  of  his  will  weakened,  so  that  he  will  readily 
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yield  to  the  inflnence  of  temptation  or  provocation  without  that  willful, 
deliberate  and  premeditated  malice  which  is  essential  to  constitute  murder 
in  the  first  degree.  The  jury,  therefore,  ought  to  consider  moral  mania,  if 
satisfied  of  its  existence,  in  determining  the  degree  of  crime,  and  give  it 
such  \reight  as  it  is.  fairly  entitled  to  under  the  circumstances. 

There  is  another  view  which  may,  and  we  think  should,  be  taken  of 
this  case.  It  cannot  be  denied  that  the  prisoner  is  a  man  of  an  exdtl- 
able  temperament,  a  quarrelsome  disposition,  morbidly  jealous  and  sus- 
picious, imagining  evils  where  none  exist,  or  at  least  magnifying  those 
which  do  exist,  and  when  dyspepsia  or  fever  and  ague  is  upon  him,  or 
there  is  any  other  exciting  cause,  like  business  troubles,  disappointments, 
etc.,  all  these  propensities  are  intensified  and  brought  into  greater 
activity.  Such  traits  are  the  seeds  which  are  likely  to  germinate  and 
ultimately  to  result  in  confirmed  insanity.  Now,  assuming  that  the 
disease  had  not  yet  reached  that  stage,  but,  on  the  contrary,  that  the 
prisoner  could  not  only  distinguish  between  right  and  wrong,  but  had 
also  the  power  of  self-control  which  would  enable  him  to  do  the  right  and 
refrain  from  doing  the  wrong,  is  it  not  quite  probable  from  this  evidence 
that  the  prisoner  was^  laboring  under  an  unusual  and  unnatural  excite- 
ment,  brought  upon  him  by  the  circumstances  in  which  he  was  placed 
and  the  atmosphere  which  surrounded  him,  and  that  by  reason  thereof 
his  mind  was  in  such  a  state  and  condition  that  he  was  incapable  of  com- 
mitting murder  in  the  first  degree  ?  May  it  not  be  possible  that  the 
man's  unfortunate  temper,  excited  by  what  he  regarded  as  repeated  and 
sacoessive  provocations,  held  all  his  faculties,  moral  and  intellectual,  iu 
subjection  to  some  extent,  so  that  he  was  incapable  of  reasoning  correct- 
ly, or  rightly  appreheading  his  relations  to  others  ?  And  that,  too,  not 
only  while  ho  was  under  the  direct  and  immediate  influence  of  the  ex- 
citing causes,  but  also  after  he  had  had  time  and  opportunity  for  reflec- 
tion, continuing  even  until  after  the  commission  of  the  homicide  ?  The 
common  law  is  considerate  of  those  who  take  life  in  the  heat  of  passion, 
but  makes  it  a  capital  offense  to  take  life  after  time  enough  has  elapsed 
for  the  passions  to  cool,  making  no  allowance  for  differences  in  temper 
and  disposition.  Under  our  statute,  which  divides  murder  into  two 
degrees,  there  is  ample  opportunity  to  make  some  allowance  for  those 
cases  where,  from  any  cause,  excitement  and  passion  continue  beyond 
the  limits  allowed  by  the  common  law,  and  impel  to  the  commission  of 
crimes  which  would  not  be  committed  in  cooler  moments.  Reason  and 
humanity  require  that  this  should  be  done.  This  may  be,  and  we  are 
jiclined  to  think  that  it  is,  a  case  in  which  the  jury  would  be  justified  in 
regarding  the  distinction  just  adverted  to. 
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Upon  A  caiefnl  consideration  of  all  the  eyidenoe  in  the  case,  indnding 

the  new  evidenooi  it  seems  to  ns  verj  doabtfnl  whether  the  priaoner  is  a 

proper  subject  of  dental  punishment. 
We,  therefore^  advise  the  Superior  Coort  to  grant  a  new  triaL 
In  this  opinion  Foann  and  Pabdsb,  JJ.,  conenrred ;  Pabk,  C.  J., 

and  Looxia,  J«,  dissented  as  to  the  proprie^  of  graating  •  new  trial 

lor  newly-disoorered  efidenea. 
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ACTION  to  raooTer  an  Maeaament  for  betterments  for  planking  Tenth 
street  in  the  citj  of  Sacramento. 
On  tiie  12th  of  October,  1869,  a  petition  was  presented  to  the  Board 
of  Tnistees  of  the  city  of  Sacramento,  signed  by  owners  of  lots  fronting 
on  Tenth  street,  between  J  and  N,  to  have  Tenth  street,  between  said 
points,  improved  by  grading  and  planking  it.  Sacramento  lies  on  the 
east  side  of  the  river  of  that  name,  and  the  streets,  commencing  at  the 
river,  are  nnmbered  back  east  from  one  np  to  Tenth,  Eleventh,  eto. 
These  streets  mn  nearly  north  and  sonth.  The  streets  nmning  east  and 
west  cross  these  at  right  angles,  and  are  named  by  the  letters  of  the 
alphabet,  thns :  A,  B,  G,  D,  etc  The  Board  of  TVostees  resolved  to 
make  the  improvement ;  and  having  let  the  contract,  the  work  was  com 
pleted.  The  charter  of  the  city  required  an  assessment  for  snch  improve- 
ments to  be  levied  on  the  lots  fronting  on  each  side  of  the  street  to  the 
eenter  thereof,  according  to  the  number  of  front  feet.  For  improving  a 
street,  where  two  streets  crossed  each  other,  the  assessment  was  to  be 
levied  npon  the  quarter  blocks  lying  at  each  of  the  four  comers,  according 
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to  the  Dumber  of  front  feet  of  each  on  the  street  improved  and  on  the 
cross  street.  M  street,  where  it  crossed  Tenth  street,  was  one  hundred 
feet  wide,  and  the  quarter  block  at  the  northeast  corner  of  M  and  Tenth 
streets  was  one  hundred  find  sixt j  feet  square,  fronting  one  hundred  and 
sixty  foet  on  Tenth  and  one  hundred  and  sixty  feet  on  M  street.  The 
assessor,  in  making  the  assessment,  left  out  the  west  one  hundred  and 
twenty  feet  front  of  said  quarter  hlock  fronting  one  hundred  and  twenty 
feet  on  M  street.  The  defendant.  Lynch,  owned  the  east  half  of  lot 
four  in  the  square  bounded  by  M  and  N,  and  Ninth  and  Tenth  streets, 
fronting  one  hundred  and  sixty  feet  on  Tenth  street,  and  it  was  assessed  for 
$644.98,  which  he  failed  to  pay,  and  this  action  was  brought  to  enforce  a 
lien  for  the  sum  assessed.  The  municipal  legislatiye  body  for  the  city 
of  Sacramento  was  a  board  of  trustees.  The  following  is  the  fifty- 
second  section  of  its  charter : 

''  In  the  public  streets  already  laid  out  by  lawful  authority,  opened 
and  graded  within  the  limits  of  said  city,  or  which  shall  hereafter  be  laid 
out,  opened  and  graded,  as  provided  in  this  act,  the  paving,  plankings 
draining  and  repairs  of  every  kind  shall  be  assessed  upon  and  done  at 
the  equal  expense  of  the  adjacent  lots  on  each  side  of  said  streets,  each 
separate  owner  being  at  liberty  and  being  required  under  the  direction  of 
the  street  commissioner  to  do,  or  cause  to  be  done,  at  his  own  expense, 
the  work,  repairs  and  improvements  in  front  of  his  own  premises  to  the 
center  of  the  street  The  expense  of  all  such  work,  improvements  and 
repairs  upon  each  streefrcrossing,  or  the  space  formed  by  the  junction  of 
two  or  more  streets,  shall  be  assessed  vrith  equality  upon  each  quarter 
block  adjoining  and  cornering  on  the  same,  each  distinct  lot  or  parcel  ol 
lot  included  in  such  quarter  being  separately  assessed  for  its  equal  pro- 
portion. For  that  purpose,  all  the  blocks  shall  be  considered  as  divided 
into  quarters  by  straight  lines  through  the  center  of  them,  and  running 
parallel  with  each  of  the  streets  bounded  by  said  blocks.  In  cases  where 
the  blocks  are  of  irregular  shape  and  not  bounded  by  parallel  streets,  so 
that  they  cannot  be  equally  divided  in  that  manner,  the  expense  of  con* 
structing  and  repairing  crossings,  or  that  portion  of  them  adjacent  to 
such  irregular-shaped  blocks,  shall  be  assessed  as  aforesaid  with  equality 
upon  the  lots  in  the  whole  block.  The  space  formed  by  the  junction  of 
two  streets  terminating  at  the  same  point,  if  such  a  case  should  occur, 
shall  be  planked,  paved,  and  kept  in  repair  at  the  equal  expense  of  the 
iots  fronting  thereon,  and  the  contiguous  quarter  blocks.*' 

Tlie  court  below  held  that  the  assessment  was  void,  but  also  held  that 
it  was  validated  by  the  act  of  March  80, 1874.  referred  to  in  the 
and  enforced  the  lien.    The  defendants  appealed. 
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AnMbrong  ^  Btfiksouj  for  appellants,  argued  that  the  asaesament 
was  Toid  because  t&e  legislature  had  no  power  to  make  an  assessment 
itself,  and,  therefore,  oonld  not  validate  a  void  one  ;  and  cited  T(^flor  ▼• 
Palmer,  31  Cal.  249;  BaJUnwre  v.  Himi,  26  Md.  194;  Baltimore  v.  Por- 
iir,  18  id.  284 ;  Dillon  on  Municipal  Corporations,  §§  la,  46. 

They  also  argued  that  the  assessment  was  void  because  a  portion  of  the 
lots  were  left  out ;  and  cited  People  v.  Goldtreey  44  Cal.  824 ;  Cooley  on 
Const.  Lim.  382 ;  Washington  Avenue,  69  Pcnn.  St.  562 ;  S.  C,  8  Am. 
Rep.  255  ;  EutlierforiTs  Case,  72  Penn.  St  85 ;  S.  C,  18  Am.  Rep.  655  ; 
PakdreCi  Appeal,  67  Penn.  St  479-486;  S.  C,  5  Am.  Rep.  450 ;  MeDamd 
T.  OorreU,  19  HI.  228  ;  Griffin  v.  Cunningham,  20  Gratt  81,  107 ;  Bddg  v. 
The  People,  15  III.  886. 

O.  T.  Jones  and  Matt.  F,  Johnson  and  Ed.  M.  Martin,  for  respondent, 
argued  that  the  legislature  had  power  to  pass  the  curative  act,  because  it 
could  cure  any  irregularity  in  the  performance  of  an  act  which  it  could 
authorize  to  be  done,  and  that  the  legislature  had  power  to  anthome  an 
assessment  to  be  levied,  and,  therefore,  could  validate  an  irregular  assess- 
ment ;  and  cited  San  Francisco  v.  Canaioan,  42  Cal.  542 ;  People  v* 
UoUaday,  25  id.  800 ;  WaOaeeY.  Moody,  26  id.  887  ;  Dentad  v.  Waldie,  80 
id.  188 ;  San  Francisco  v.  Oanaoan,  42  id.  558 ;  Thompson  v.  Lee  Oowu 
ty,  8  Wall.  881 ;  McMtUen  v.  County  Judge  and  Treaswrer  of  Lee  OomUy^ 
6  Iowa,  891 ;   WaUon  v.  Mercer,  8  Peters,  108. 

MoKnrsTRT,  J.  The  action  is  on  an  alleged  assessment  for  planking 
Tenth  street,  from  J  to  N  streets,  in  tho  dty  of  Sacramento. 

As  conclusions  of  law,  the  court  below  found  that  the  order  of  tho 
board  of  trustees,  directing  the  grading  and  planking,  was  void,  because 
the  board  did  not  acquire  jurisdiction  to  make  it ;  that  the  contract  for 
planking  was  also  void,  and  that  the  assessment  was  void,  because  tho 
same  was  not  made  in  pursuance  of  the  city  charter.  The  court  further 
found  that  all  the  procedings  had  been  legalized  by  the  act  of  the  legis- 
lature, approved  March  80,  1874,  '*  to  legalize  the  assessment  of  a  street 
tax  in  the  city  of  Sacramento,"  the  first  section  of  which  reads : 

'^The  assessment  upon  all  lots  fronting  on  Tenth  street,  between  J  and  N 
streets,  in  the  dty  of  Sacramento,  levied  on  the  20th  day  of  December, 
1869,  for  the  purpose  of  planking  Tenth  street,  between  J  and  N  streets, 
is  hereby  made  legal  and  vaUd,  and  all  acts  of  the  board  of  trustees  of 
■aid  city  in  relation  thereto  shall  have  full  force  and  effect,  and  said  tax 
•o  levied  upon  said  lots  shall  be  a  lien  thereon  uniUpaid." 

For  the  purposes  of  the  present  case,  I  am  willing  to  admit  the  entire 
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aocnracy  of  the  rule,  said  by  Cooley  to  b«  applicaUe  to  statates  passed  to 
care  irregularities  in  the  assessment  of  property  for  taxation :  ^  If  the 
thing  wanting,  or  which  failed  to  be  done,  and  which  constitates  the  de- 
fect in  the  proceedings,  is  something  the  necessity  of  which  the  legisla- 
ture might  have  dispensed  with  by  prior  statute,  then  it  is  not  beyond 
the  power  of  the  legislature  to  dispense  with  it  by  snbseqaent  statnte.** 
Const  Lim.  871. 

Passing  the  questions  made  below  as  to  the  ufefilijfy  of  the  assessment 
which  the  act  attempted  to  validate,  the  District  Court  erred  in  holding 
that  the  act  legalized  the  illegal  proceedings.  And  this  for  three  rea- 
sons: 

1.  The  assessment  which  it  attempted  to  legalize  was  entirely  want* 
ing  in  the  elements  of  equality  and  uniformity,  according  to  any  standard 
or  system  of  apportionment,  and,  therefore,  could  not  hare  been  directly 
levied  by  the  legislature. 

2.  In  California,  th^  power  of  *' assessment  *'  —  dudnguished  from 
that  of  taxation  as  ordinarily  employed  —  cannot  be  directly  exercised 
by  the  legislature,  within  the  limits  of  an  incorporated  city. 

8.  The  inhabitants  of  a  city  cannot  be  deprived  of  their  right  to  have 
such  matters  as  are  placed  by  the  charter  under  the  supervision  and  con- 
trol of  the  legislative  department  of  the  dty  government,  passed  upon 
by  their  representatives  in  Uie  dty  council.  The  legislature  cannot,  in 
a  special  case,  deny  to  the  proper  dty  authorities  that  discretion  which 
they  may  ordinarily  employ  with  respect  to  local  improvements. 

I.  As  I  understand  it,  the  court  below  distinctly  found  that  a  lot  of 
land,  within  the  district  declared  by  the  charter  and  law  to  be  benefited 
by  the  alleged  improvement,  was  not  assessed  at  all.  Assuming  that  the 
act  (in  connection  irith  the  charter  and  attempted  assessment)  is  to  be 
read  as  if  it,  in  terms,  dedared  that  a  public  work  had  been  done,  which 
was  of  benefit  to  the  same  property  which  would  have  benefited  if  the 
work  had  been  regularly  ordered,  it  assesses  all  the  lots  wichin  the  dia* 
trict  benefited,  except  certain  lots  which  it  releases  from  liability  for  the 
benefit  received. 

An  *^ assessment"  for  a  local  improvement  is  a  taXf  differing  from 
other  taxes  in  that  it  need  not  be  levied  upon  the  ad  vabrmn  prindple. 
Although  such  assessment  is  not  prohibited  by  that  danse  of  the  State 
Constitution  which  provides  that  **•  all  property  shall  be  taxed  in  propor- 
tion to  its  value,"  it  is  of  the  very  essence  of  taxation,  tii  weryform^  that 
it  be  levied  with  equality  and  uniformity ;  and  to  this  end,  that  there 
should  be  some  system  of  apportionment.  Taylor  y,  PolsMr,  81  Cal. 
241.    These  assessments  may  be  apportioned  by  reference  to  the  waaa^ 
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tier  of  feet  fronting  on  the  improyement,  or  to  any  other  standard  which 
will  approximate  exact  equality  and  nniformitj ;  bat  whatever  the  basis 
oi  taxation,  the  requirement  that  it  shaU  be  uniform  is  universal,  the  dif- 
ference being  only  in  the  character  of  the  nniformitj.  The  terms  ^  tax  '* 
wd  **  assessment)"  except  in  the  case  of  specific  taxation,  both  include 
tUe  idea  of  some  ratio  or  rule  of  apportionment ;  so  that,  of  the  whole 
lum  to  be  raised,  the  part  paid  by  one  piece  of  property  shall  have  some 
known  relation  to,  or  be  affected  by,  that  paid  by  another.  Wbodbndffe 
V.  Veiraity  8  Mich.  801 ;  P^oph  v.  Majfor,  etc.,  ofBrooii^  4  N.  Y.  419. 

Abstractedly,  the  idea  of  taxation  involves  the  distribution  of  the  bur* 
den,  with  equality  and  uniformity,  upon  all  the  property  throughout  the 
State,  or  district.  But  it  was  said  in  Merrit  v.  FarrU :  ^  The  Constitu- 
tion, in  its  application  to  the  various  departments  of  the  Gk>vernmenty 
and  to  individual  rights,  must  receive  such  a  construction  as  to  give  it  a 
practical  operation."  22  111.  811.  And,  in  the  same  case:  ''The 
framers  of  the  Constitution  could  not  have  designed  that  such  omission 
(to  assess  an  individual,  or  particular  property)  should  avoid  the  tax 
levied  on  the  property  which  is  regularly  assessed.  T%ey  intended  to  re- 
quire,  and  did  reqtdre  thai  the  law  sh&tdd  provide  for  a  uniform  mode  of 
iuiestment  and  coUecHonj  which  would  not  $anetion  exemption  from  the 
iurden  of  taxcUion,  and  they  imposed  the  duty  upon  the  officers  acting 
under  the  revenue  laws,  of  executing  them  furly  and  impartially ;  but 
it  never  could  have  been  intended  that  their  omissions  should  render  the 
whole  tax  void,  and  suspend  the  collection  of  revenue.  If  an  officer 
willfuUy  and  corruptly,  or  from  gross  negligence,  were  to  make  such 
omissions,  he  would  doubtless  be  liable  in  damages  to  those  suffering  in^- 
jury,"  p.  812.  And  it  was  there  held,  that  the  omission  of  the  district 
clerks  to  place  on  the  tax-roll  the  names  of  certain  property-holders 
within  a  school  district,  did  not  vitiate  the  whole  tax. 

Elsewhere  —  and  the  difference  seems  to  be  recognized  by  the  weight 
of  authority  in  other  States  —  a  distinction  is  made  between  mistakes  of 
fact,  erroneous  computations  or  errors  of  judgment,  by  those  to  whom  the 
execution  of  the  taxing  laws  is  intrusted,  and  the  intentional  dieregcerd  of 
such  laws  in  such  manner  as  to  impose  illegal  taxes  on  those  who  are 
assessed.  In  Weeke  v.  Milwaukee,  10  Wis.  242,  Paine,  J.,  speaking  for 
the  court,  after  declaring  a  rule  based  on  the  foregoing  distinction,  and 
that  where  mere  mistakes  occur  on  the  part  of  officers  who  are  endeavor- 
ing, in  good  faith,  to  discharge  their  duties,  they  ought  not  to  invalidate 
the  whole  levy,  adds :  ''  It  seems  to  me,  the  other  part  of  the  rule  is 
equally  essential  for  the  protection  of  the  citizen.  If  those  executing 
these  laws  may  deliberately  disregard  them,  and  assess  the  whole  tax 
Vol.  XXL— 86 
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upon  a  part  only  of  those  liable  to  pay  it,  and  have  still  a  legal  tax,  then 
the  laws  afford  no  protection,  and  the  citizen  is  at  the  mercy  of  those 
who,  by  being  appointed  to  ezecnte  the  laws,  would  seem  thereby  to  be 
placed  beyond  legal  control.  I  know  of  no  considerations  of  public  poliey 
or  necessity  that  can  justify  carrying  the  role  to  that  extent.'' 

In  the  present  case  (whatever  may  be  the  role  as  to  execatiye  officers, 
such  as  assessors  charged  with  doties  ministerial  in  their  character),  it  it 
unnecessary  to  go  further  than  this :  The  constitutional  limitaticm,  that 
taxation  shall  be  equal  and  uniform,  indnding  the  proposition,  that  by 
the  law  levying  it  it  shall  be  a  burden  on  all  property  similarly  affected, 
or  in  the  same  relation  to  the  purpose  of  the  tax  and  to  the  taxing-power, 
applies  with  full  force  to  the  action  of  the  legislature.  While,  therefore, 
if  a  law  shall  provide  for  a  tax  in  conformity  to  the  Constitution,  errors 
in  judgment  on  the  part  of  the  agents  appointed  to  assess  (or  even 
intentional  omissions)  may  not  invalidate  the  whole  levy,  an  attempt  by 
the  legislature  to  release  certain  of  the  property  from  its  proportion 
of  the  tax  would  be  of  none  effect. 

In  Cfroghy  v.  Lytm^  37  Cal.  243,  where  the  tax  had  actually  been  as- 
sessed and  collected  of  the  company,  it  was  held  that  a  statute  providing 
for  a  return  to  a  railroad  company  of  its  part  of  a  school  tax  lawfully 
levied  within  a  county  was  in  contravention  of  the  section  of  the  Con- 
stitution which  declares  that  taxation  <^  shall  be  equal  and  unifonn,"  etc. 
And  in  People  v.  Me  Oreenfy  84  Cal.  482,  this  court  decided  that  the  legis* 
lature  had  no  power  to  exempt  from  taxation  any  private  property  in  this 
State.  In  that  case  the  judgment  did  not  invalidate  the  entire  levy,  be- 
cause, as  was  held  in  effect,  the  attempted  exemption  only  was  void,  and 
the  assessors  were  authorized  to  assess  the  property  which  the  statutes 
pretended  to  exempt ;  and,  although  it  was  the  duty  of  the  assessor  to 
assess  all  the  property  in  his  district,  his  omission  to  assess  part,  under 
the  drcumstances,  did  not  render  his  whole  action  void. 

But  the  act  of  March  80, 1874,  contains  no  provision  for  a  future  assess- 
ment by  any  officer  or  agent  of  the  State,  of  the  property  within  the 
district  dedared  by  the  legislative  recognition  of  the  proceedings  under 
the  charter  to  have  been  benefited  by  the  improvement  of  Tenth  street, 
or  of  the  lots  omitted  in  the  attempted  assessment  which  it  was  the  object 
of  the  act  to  validate.  The  act,  if  it  be  retroactive  at  all,  must  be  the 
same  as  if  it  had  declared  certain  tracts  of  land  to  have  been  benefited 
by  the  local  improvement,  and  had  further  enacted  that  parts  of  the 
tracts  should  pay  the  whole  cost  It  has  been  repeatedly  held,  that  an 
attempt  by  the  legislature  to  compel  each  lot  upon  a  street  to  pay  the 
whole  expense  of  grading  and  paving  along  its  front  cannot  bo  main* 
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tamed,  because,  while  there  is  an  apparent  nniformitj,  the  measure  of 
ernalitj  required  by  the  Constitution  is  entirely  wanting.  9  Dana,  518 ; 
8  Mich  274  It  is  far  more  clearly  a  violation  of  the  constitutional 
principle  of  equality  and  uniformity  to  require  of  one  lot,  or  any  number 
less  than  all,  to  pay  for  all  within  an  assessment  district. 

In  the  case  at  bar,  the  assessment,  such  as  it  was,  was  completed  prior 
to  the  curative  act,  so  called.  The  legislature  attempted  to  ratify  that 
very  as8essment,^with  all  its  imperfections  on  its  head,  including  the  de* 
feet,  that  part  of  the  property  within  the  assessment  district  had  not 
been  charged  at  all.  This  cannot  fairly  be  treated  as  a  law  providing 
for  the  levy  of  an  assessment  within  a  certain  district,  and  appointing 
officers  to  biake  it,  whose  errors,  perhaps,  might  not  vitiate  the  entire 
levy.  This  act,  at  best,  is  an  attempt  directly  to  levy  a  contribution 
within  a  certain  district ;  to  declare  that  each  lot  named  shall  pay  a  sum, 
arbitrarily  fixed,  as  its  portion  thereof,  and  that  particular  lots  shall  pay 
nothing.  Such  a  statute,  if  prospective,  would  undoubtedly  be  invalid,  as 
clearly  a  violation  of  principles  recognised  and  established  by  the  Con« 
sdtution  of  the  State. 

II.  The  power  of  '*  assessment "  cannot  be  directly  employed  by  the 
legislature  within  the  limits  of  an  incorporated  city. 

In  Taylor  v.  Palmer^  81  Cal.  252,  it  was  said :  <'  It  is  true  that  the  power 
of  assessment  is  vested  in  the  legislature,  but  it  is  so  in  a  modified  sense. 
It  is  not  so  vested  as  an  independent  or  principal  power,  like  that  of  tax- 
ation, but  as  a  part  of  and  as  an  incident  to  the  power  of  organising  munid* 
pai  corporations,  and  providing  for  them  a  system  of  government,  to  the 
proper  working  of  which  the  power  of  assessment  is  indispensable. 
It  was  not  intended  that  the  power  of  assessment  should  be  exercised 
by  the  legislature,  and  it  never  can  be,  except  through  the  intervention 
of  a  municipal  corporation ;  for,  whenever  the  legislature  undertakes  to 
exercise  the  taxing  power  directly,  it  works  under  the  power  of  taxation 
AS  distinguished  from  that  of  assessment." 

And  again :  ''It  results  that  the  legislature  not  only  may  grant,  bat 
must  grant  to  one  of  its  creatures  a  power  which  it  is  not  permitted  to 
exercise  in  its  own  capacity;  or,  to  observe  greater  exactness,  the 
privilege  of  exercising  Uie  power  of  taxation  for  certain  purposes  in  a 
mode  in  which  the  legislature  is  forbidden  to  exercise  it."  (p.  258.) 

The  foregoing  language  is  to  be  construed  with  reference  to  the  facts 
of  the  case  then  before  the  court.  The  learned  judge  who  delivered 
the  opinion  in  Taylor  v.  Pabner  was  discussing  the  power  of  ''  assess- 
ment "  'mihxn  a  etiy,  and  the  condusion  was,  that  within  corporations 
■trietly  municipal,  the  power    cannot  be  directly  exerdsed  by  the 
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legislatare.  Thus  oonBtroed,  the  case  of  Tayhr  y.  Palmer  aooords 
<with  the  subsequent  ruling  in  Hiagar  v.  Supervisors  of  Toloj  47  CaL 
284,  where  it  was  held  that,  outside  of  such  municipalities,  the  legisla* 
ture  might  authorise  the  employment  of  the  power  by  local  boards. 

This  power  of  ^^  assessment "  is  only  mentioned  in  the  Constitution  in 
that  section  which  proyidee  for  the  organisation  of  cities  and  incor- 
porated villages.  Art  IT,  |  87.  It  is  spoken  of  as  a  power  of 
•munidpal  government,  familiarly  known  and  well  understood,  both  by 
Ihe  framers  of  the  Constitution  and  by  the  people  at  large ;  and  the 
4egislature  is  commanded  to  restrict  the  power  <^  so  as  to  prevent 
abuses  in  assessments."  It  is  a  power  which,  from  its  very  nature,  can 
•only  be  prudently  employed  by  those  in  whom  it  is  exclusively  vested* 
Bearing  this  in  mind,  the  language  of  the  section  above  referred  to, 
which  provides  for  the  prevention  of  abuses  by  legislative  restrictions, 
woald  seem  fuUy  to  justify  the  conclusion  reached  by  this  court  in 
Taylor  v.  Palmer^  that  the  power  of  assessment  can  only  be  exerdsed 
through  the  medium  of  the  corporate  authorities. 

Conceding,  therefore,  the  principle  bearing  upon  retrospective  laws 
to  be  as  claimed  by  respondents,  the  legislature  could  not  ori|^naIly 
ifaave  levied  the  assessment  which  they  attempted  to  validate  by  sub- 
sequent acts. 

III.  The  legislature  cannot  deprive  the  city  council,  or  other 
legislative  body,  of  all  discretion  with  respect  to  a  local  improvement 
within  the  limits  of  a  city,  when  by  the  charter  the  matter  of  sodh 
iimprovements  is  confided  to  the  judgment  and  discretion  of  the  local 
»bcdy. 

First.  Before  proceeding  to  the  consideration  of  this  last  point,  I 
propose  to  indicate  what  I  conceive  to  be  an  erroneous  view  in  respect 
to  the  exercise  by  the  courts  of  the  power  of  declaring  statutes  in 
•confiict  with  the  State  Constitution. 

It  is  often  assumed,  and  sometimes  asserted,  that  it  is  the  duty  of  the 
judges  to  sustain,  by  strained  interpretation,  a  law,  which  at  first  view 
is  in  apparent  derogation  of  that  instrument.  I  concede  that  a  court 
-should  hesitate  to  declare  a  law  unconstitutional^  as  it  should  render  any 
-decision  involving  important  consequences  only  after  due  deliboratioii. 
But  on  the  other  hand,  the  judges  may  not  indulge  an  indisposition  to 
assume  responsibOity  by  falling  back  upon  phrases  used  by  jurists, 
liowever  distinguished,  which,  fairly  construed,  mean  only  that  great 
caution  is  to  be  employed  in  this  as  in  other  judicial  actions. 

Since  the  case  of  Sharpless  v.  The  Mayors  eie*^  9  Harris,  147, 
^perhaps  no  argument  has  been  made  tn  favor  of  the  constitutionality  of 
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ft  ttatote  in  which  the  lango^e  of  the  chief  justice  of  Pennsjlyania. 
has  not  heen  quoted :  **  We  can  declare  an  act  of  the  assembly  void^ 
only  when  it  violates  the  Constitotion  dearly,  plainly,  and  in  such- 
tnanner  om  to  leave  no  douii  or  heeitaiian  in  ow  tmndeJ*  Tet  it  is 
numifest  that  the  aocnmnlation  of  adverbs  and  danses,  while  it  may  give 
enphony  to  the  sentence,  adds  no  force  to  the  meaning,  which  remains- 
the  same  as  if  the  able  judge  and  brilliant  writer  had  said  that  a  court 
must  be  dearly  satisfied  that  a  law  is  unconstitutional  before  it  can* 
dedare  it  to  be  so. 

He  certainly  did  not  mean  that  a  statute  should  be  uphdd  whenever 
a  doubt  could  be  suggested  that  it  might  be  constitutional;  for  this- 
would  be  an  abdication  of  the  judidal  function  of  determining  the* 
validity  or  invalidity  of  statutes  on  that  ground.  The  courts  cannot 
shirk  the  responsibility  of  dedding  such  questions,  when  presented.  It 
is  as  much  their  duty  to  consider  the  Constitution,  in  ascertaining  what 
is  the  law,  as  to  consider  the  statute.  This  duty  must  be  performed, 
whatever  the  consequences. 

**  The  judicial  department  is  the  proper  power  in  the  Government  to- 
determine  whether  a  statute  be  or  be  not  constitutional.  The  interpre- 
tation or  construction  of  the  Constitution  is  as  much  ia  judicial  act,  and 
requires  the  exerdse  of  the  same  legal  discretion,  as  the  interpretadon 
or  construction  of  a  law.  To  contend  that  the  courts  of  justice  must 
obey  the  requisitions  of  an  act  of  the  legislature,  when  it  appears  to- 
tfiem  to  have  been  passed  in  violation  of  the  Constitution,  would  be  to- 
contend  that  the  law  was  superior  to  the  Constitution,  and  that  the 
judges  had  no  right  to  look  into  and  regard  it  as  a  paramount  law. 

<*  The  attempt  to  impose  restraints  upon  the  exerdse  of  the  legislative- 
power  would  be  fruitless,  if  the  constitutional  provisions  were  left 
without  any  power  in  the  Government  to  guard  and  enforce  them.^ 
1  Kent's  Com.  449. 

However  apt  the  expression,  <^  beyond  all  reasonable  doubt,''  when 
referred  to  the  action  of  a  jury  upon  an  issue  of  fact  in  a  criminal  case, 
the  words  have  no  peculiarly  appropriate  application  to  the  action  of  » 
court  upon  any  issue  of  law ;  since,  in  theory,  every  adjudication  is 
made  after  full  consideration  of  all  doubts  of  its  correctness. 

Nor  b  it  true  that  we  can  never  hold  a  law  void,  unless  we  can  find 
in  the  Constitution  some  specific  inhibition  which,  in  predse  language, 
refers  to  the  particular  law.  Human  ingenuity  would  fall  short  of 
antidpating  every  possible  mode  by  which  might  be  consummated  an 
abuse  of  legisladve  power,  which  the  people,  in  constitutional  conven- 
tion, desired  to  guard  against    The  providence  of  constitution-makert 
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must  find  expression  in  broader  terms ;  bnt  whether  restrictions  on  the 
legislative  power  be  dedared  as  general  and  afflrmatiye  propositions,  or 
appear  as  necessary  inferences  from  a  comparison  of  different  portaons 
of  the  Coustitntion,  it  is  equally  the  province  of  the  courts  to  determine 
whether  a  particnlar  law  falls  within  any  of  them.  It  is  not  for  the 
jadiciary  primarily  to  inquire  whether  the  legislature  has  violated  the 
genius  of  the  government,  or  the  principles  of  liberty,  or  rights  of  man, 
or  whether  its  acts  are  expedient,  but  only  whether  it  has  transcended 
its  powers.  Dwarris  on  Statutes,  269.  It  does  not  result,  however, 
that  in  every  case  the  courts,  before  they  can  set  aside  a  law  as  invalid 
must  be  able  to  find  in  the  Constitution  some  specific  inhibition  which 
has  been  disregarded,  or  some  express  command  which  has  been 
disobeyed.     Cooley's  Const.  Lim.  171. 

Under  our  Constitution  the  senate  and  assembly  can  perform  any 
legislative  act  not  prohibited,  not  because  there  is  any  magic  in  these 
names  which  absorbs  all  power  not  specifically  conferred  on  the  other 
departments  of  government^  but  because  the  Constitution  places  the 
legislative  power  in  the  senate  and  assembly  in  general  terms.  By 
the  tenth  amendment  of  the  Constitution  of  the  United  States,  it  is 
provided:  <^ The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people."  The  Grovemment  of  the  United 
States  can  exercise  only  such  powers  as  are  expressly  granted  to  it,  and 
such  as  are  necessarily  implied  from  those  granted.  It  follows  from 
this,  that  the  people  of  the  States  respectively  retain  such  powers  as 
have  neither  been  granted,  expressly  or  by  implication,  to  the  Grovem- 
ment of  the  United  States,  nor  conferred  on  the  States  governments. 

It  is  by  no  means  a  corollary  from  the  foregoing  proposition,  however, 
that  one  department  of  the  State  government  may  employ,  all  the  powers 
not  granted  to  the  Federal  government  It  is  undoubtedly  true,  in  a 
certain  sense,  that  the  State  Constitution  is  to  be  construed  as  a  /tWto- 
tion  upon  and  not  as  a  grant  of  legislative  power ;  that  is  to  say,  the 
general  power  of  making  laws  having  been  placed  by  the  people  in  the 
legislature,  the  legislature  will  be  held  to  have  power  to  make  any 
law  which  it  is  not  prohibited  from  making  by  the  Constitution  of  the 
State  or  of  the  United  States.  In  this  respect  the  rule  of  interpreta- 
tion is  the  reverse  of  that  applicable  to  acts  of  Congress  under  the 
ConstituUon  of  the  United  States.  But  the  ^  sovereignty  of  the  people  ^ 
is  more  than  a  meaningless  phraae. 

The  people  of  California  created  the  State  govenunent,  and  it  was 
for  this  people  to  place  (in  the  State  Constitution)  as  many  checks 
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opon,  and  oonditions  and  limitations  of  the  general  grant  of  legislativey 
executive  or  judicial  power  as  they  deemed  proper  or  expedient.  ^The 
people  of  the  State  alone  possess  and  can  exercise  sapreme  and  absolute 
authority;  the  legislature,  and  the  other  departments  of  goyemmenti 
are  but  the  depositaries  of  delegated  powers  more  or  less  limited  "— 
according  to  the  terms  of  the  Constitution.  1  Sharswood's  Black 
Com.,  ch.  2,  note. 

The  Constitution  of  California  is  more  than  a  collection  of  sugges* 
tions  or  ^  directory  "  clauses  as  to  the  employment  of  the  powers  of 
legislation  by  a  body  which — ^like  the  Parliament  of  Great  Britain — is 
omnipotent.  It  purports  to  contain,  and  does  proTide,  an  entire  frame- 
work of  goyemment.  It  divides  the  powers  of  this  government  into 
three  departments,  no  one  of  which  is  freed  of  the  restrictions  declared 
or  necessarily  implied  from  the  instrument  as  a  whole.  We  are  to 
ascertain  the  meaning  of  the  Constitution  by  an  examination  of  ad  of 
it ;  and  in  making  such  examination,  effect  is  to  be  given,  if  possible,  to 
every  section  and  clause.  It  is  not  to  be  supposed  that  any  words  have 
been  employed  without  occasion,  or  without  intent  that  they  should 
have  effect  as  part  of  the  law.  Cooley's  Const.  Lim.  58.  The  real 
question  in  the  construction  of  the  Constitution,  as  in  the  construction 
of  a  statute  or  of  a  contract,  is:  What  is  meant  by  the  language 
employed  ?  We  should  read  it  with  a  view  to  finding  out  the  thou§ht$ 
intended  to  he  expreseed.  Tmtdidl  v.  Modgett^  18  Mich.  188.  In 
interpreting  separate  clauses  we  must  presume  that  words  have  been 
used  in  their  ordinary  sense.  Oihbons  v.  Ogden,  9  Wheat  188.  But 
we  should  see  if  the  meaning  of  any  one  clause  is  qualified  or  illustrated 
by  other  clauses.  If  words  are  used  which  are  employed  in  a  certain 
sense  in  the  constitutions  or  statutes  of  other  States  adopted  or  enacted 
prior  to  our  own,  it  is  proper  to  consider  them  as  employed  in  the  same 
sense  in  our  Constitution,  unless  the  context  indicates  that  they  were 
intended  to  convey  a  different  idea.  Taglor  v.  Pcdmery  31  Cal.  240 ; 
JBx  parte  WaU,  48  id.  279 ;  S.  C,  17  Am  Rep.  425.  When  the  intent 
b  not  perfectly  obvious  from  the  language,  we  may  regard  the  evil 
intended  to  be  prevented,  if  discoverable  in  the  history  of  legislation  in 
this  and  other  States ;  in  short,  if  a  law  is  to  be  tested  by  the  Constitu- 
tion, **  it  is  the  duty  of  the  court  to  make  such  a  decision  as  accords 
with  its  carefully  formed  and  settled  conviction,  after  using  all  accessible 
means  of  enlightenment."    People  v.  BlodgeUy  euprcL. 

Second.  Bearing  in  mind  the  principles  of  construction  above  men 
tioned,  I  proceed  to  inquire:    What  did  the  framers  of  our  Constitution 
mean,  when,  after  declaring  in  general  terms  that  the  law-making 
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power  Bhonld  be  vested  in  the  senate  and  assemUj,  and  requiring  the 
establishment  of  a  system  of  coonty  and  town  gOTernments,  they  further 
provided: 

^It  shall  be  the  duty  of  the  legislatore  to  provide  for  the  organiBa^ 
tion  of  cities  and  incorporated  villagei,  and  to  restrain  their  powers  of 
taxation,  assessment,  borrowing  mone/y  contraotlng  debts,  and  loanmg 
their  credit,  so  as  to  prevent  abuses  in  assessments  and  in  contracting 
debts  by  such  municipal  corporations.*'    Art  IT,  S  87. 

<<  Eabh  county,  town,  dty  and  incorporated  village  shall  make  pro- 
vision for  the  support  of  its  own  ofllcors,  subject  to  such  restrictions  and 
regulations  as  the  legislature  may  prescribe.''    Art.  XI,  S  9. 

Had  the  Constitution  of  California  been  silent  in  respect  to  dties  and 
incorporated  villages,  the  legislature  would  have  possessed  the  power 
to  create  them ;  but  it  would  perhaps  have  been  more  difficult  to  say 
whether  the  people  could  not  have  been  deprived  of  these  local  govern- 
ments. So  impressed,  however,  were  the  framers  of  that  instrument 
with  the  propriety  and  necessity  of  such  legislation,  that  they  inserted 
the  sections  above  quoted.  What  did  they  have  in  their  minds  when 
they  spoke  of  cities  and  villages  ?  It  needed  but  to  recall  their  origin 
and  hutory  to  impress  the  Constitutional  Convention  with  a  conviction 
that  municipalities  are  invaluable  to  a  great  and  free  people.  The 
enlightened  genius  of  the  Boman  civilisation  was  planted  and  fostered 
by  the  establishment  of  colonies  with  urban  privileges.  In  the  Dark 
Ages  the  chartered  towns  in  Europe  served  to  curb  the  turbulenoe  of 
the  more  potent  of  the  crown  vassals,  and  to  erect  barriers  for  the 
protection  of  personal  rights  against  the  rude  force  of  the  feudal  barons. 
It  often  happened  that  from  such  centers  of  sdf-govemment  the  spirit 
of  freedom  was  extdbded  and  expanded,  and  it  may  safely  be  said  ol 
the  English  boroughs— ^for  example— that  they  were  largely  instru- 
mental in  developing  the  constitution  of  government  which  made  that 
people  jealous  of  the  liberty  they  possessed,  and  capable  of  receiving 
stUl  greater  accessions  of  the  same  blessing.  In  our  own  country  the 
existence  of  local  political  corporations  b^gan  with  the  earlier  settle- 
ment of  the  colonies*  The  benefits  of  such  subordinate  communities  as 
schools  of  preparation  for  the  disoliaige  by  the  dtiaen  of  the  duties  he 
owes  to  his  country  at  large,  have  been  highly  estimated  by  philo- 
sophical writers  who  have  given  thdr  attention  to  the  subject, — the 
distinguished  author  of  La  DemoeraiM  en  JLmerigue  considering  the 
New  England  ^'  towns  " — ^whidi  are  like  dties  in  so  far  as  they  possess 
certain  powers  of  government— as  the  very  life  of  American  liberty. 
The  advantage  of  having  the  home  work  done  at  home  commends  itaell 
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to  every  mind*  The  extreme  inoonyenienoe,  to  say  the  least,  of  au 
interference  on  the  part  of  the  State,  by  special  legiilatian^  with  tlie 
innumerable  details  of  administration  in  every  locality,  especially  in  the 
more  densely  populated  portions  of  our  territory,  is  manifest  to  all 
practical  men.  If  there  is  danger  in  a  city  that  the  indifference  of  the 
more  honest  and  intelligent  may  suffer  the  corrupt  to  seize  and  abuse 
the  local  authority,  this  risk  equally  exists  with  reference  to  the  State 
or  National  Government.  To  a  certain  extent  the  danger  that  people 
may  neglect  their  public  duties  exists  everywhere,  and  can  only  be 
guarded  against  by  greater  dOigence  ;  it  is  an  incident  to  our  form  of 
government— the  price  which  we  pay  for  our  inestimable  freedom. 
Assuming  that  a  people  of  a  municipality  are  fit  to  govern  themselves, 
no  one  can  hesitate  to  believe  that  any  possible  contingent  evils  of 
municipal  government  are  more  than  compensated  by  the  direct  repre- 
sentation in  the  local  councils  of  those  peculiarly,  and  often  exclusively, 
interested  in  the  conduct  of  the  municipal  affairs.  It  was,  amongst 
other  things,  to  do  away  with  frequent  interference  by  the  central 
power  with  matters  of  purely  local  concern,  that  cities  and  incorporated 
villages  had  been  created  in  every  State  of  the  Union. 

All  these  considerations  may  be  supposed  to  have  been  present  to  the 
minds  of  the  members  of  the  Constitutional  Convention.  When  they 
required  that  the  legislature  should  organize  dties  and  villages,  they  were 
doubtless  actuated  by  a  sense  of  the  vast  consequences  of  such  corpora* 
tions,  entering,  as  they  do,  into  the  foundation  of  our  political  economy. 

A  system  of  territorial  subdivisions  and  municipal  organiiations  ex- 
isted in  California  when  our  Constitution  was  adopted.  But  a  very  large 
majority  of  the  inhabitants  of  California,  as  well  as  of  the  members  of 
the  convention,  were  recent  immigrants  from  States  where  the  common 
law  prevailed  as  the  basis  of  jurisprudence,  and  it  was  to  the  cities  and 
villages  there  in  operation  that  reference  was  made  in  the  clauses  of  the 
Constitution.  The  convention  used  the  terms  as  they  had  been  employed 
throughout  the  United  States,  when  employed  at  aU  ;  and  the  very  idea 
of  an  American  city  involves  the  notion  of  a  local  government ;  of  loca^ 
officers  selected  by  the  inhabitants,  and  reflecting  the  wants  and  wishee 
of  the  inhabitants;  and  that  these  officers  should  exerdse  their  own 
judgment  in  respect  to  the  internal  affairs  committed  to  their  charge  by 
the  law  of  their  creadon.  The  legislature  can  alter  or  repeal  a  ciij 
charter,  but  it  does  not  follow  that  the  legislature  can  deprive  the  al* 
dermen,  councilmen,  supervisors  or  trustees  of  a  city  of  all  discretion  in 
the  discharge  of  their  functions  as  such. 

In  £x  parte  WaUy  tupra^  ire  hold  that  the  words  "  system  of  coun^ 
Vol   XXL— 87 
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and  town  govemx^onts  "  referred  to  ooonty  and  town  goYemmenti  in 
their  general  featares,  like  those  of  the  State  where  eonnty  and  town 
goyemments  had  been  established.  It  is  equally  plidn  that  the  **  cities 
and  incorporated  yillages  "  required  to  be  created  by  our  Constitutian, 
are  cities  and  incorporated  yillages  with  JhrnekUes  similar  to  those  en- 
joyed by  municipal  corporations  in  other  States.  From  the  yery  nature 
of  such  corporations,  and  from  what  has  already  been  said  as  to  the  in- 
tout  of  the  Constitution  that  the  legislatiye  body  of  a  city  shall  exerdse 
choice  and  judgment  with  reference  to  expediency  of  action  in  matters 
appropriately  confided  to  their  care,  it  would  seem  to  follow  the  legis- 
lature has  no  reseryed  power  to  set  aside  such  choice  or  judgment,  or  to 
supersede  the  employment  thereof  in  a  particular  instance. 

As  is  said  by  Chief  Justice  Campbell,  in  People  y.  RtMurty  24  Mich. 
87 ;  S.  C,  9  Am.  Rep.  108,  ^'We  must  neyer  forget,  in  studying  the 
terms  of  the  Constitution,  that  most  of  them  had  a  settled  meaning  be- 
fore its  adoption.    Instead  of  its  being  the  source  of  our  laws  and  liber- 
ties, it  is,  in  the  main,  no  more  than  a  recognition  and  re-enactment  of 
an  accepted  system.    The  rights  preseryed  are  ancient  rights,  and  the 
municipal  bodies  recognized  in  it,  and  required  to  be  perpetuated,  were 
already  existing  with  known  elements  and  functions.     They  were  not 
towns,  or  counties,  or  yillages,  in  the  abstract,  or  municipalities  which 
had  lost  all  their  old  liberties  by  central  usurpation,  but  American  cities," 
ete.    In  the  same  case  Mr.  Justice  Coolet — than  whom  no  more  dis- 
tinguished expounder  of  consUtudonal  law  is  recognised  in  this  country 
-—said :  ^  We  must  assume  either  an  intention  that  the  legislatiye  con- 
trol should  be  constant  and  absolute,  or,  on  the  other  hand,  that  there 
are  certain  fundamental  principles  in  our  general  framework  of  goyem- 
ment  which  are  within  the  contemplation  of  the  people,  when  they  agree 
upon  the  written  charter,  subject  to  which  the  delegations  of  authority 
to  the  seyeral  departments  of  goyemment  haye  been  made.    That  this 
last  is  the  case  appears  to  me  too  plain  for  serious  controyersy.    The 
implied  restrictions  upon  the  power  of  the  legislature,  as  regards  local 
goyemment,  though  iheir  limits  may  not  be  so  plainly  defined  as  express 
proyisions  might  haye  made  them,  are,  neyertheless,  equally  imperatiye 
in  character,  and  wheneyer  we  find  ourselyes  clearly  within  them,  we 
haye  no  alternative  but  to  bow  to  their  authority.    The  Constitution  has 
been  framed  with  these  restrictions  in  yiew,  and  we  should  fall  into  the 
grossest  absurdities  if  we  undertook  to  construe  that  instrument  on  a 
critical  examination  of  the  terms  employed,  while  shutting  our  eyes  to 
all  other  considerations.    The  circumstances  from  which  these  implioar 
tions  arisp  are  :  First  that  the  Constitution  has  been  adopted  in  view  of 
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•  8 J  stem  of  local  goyemment,  well  understood  and  tolerably  uniform  in 
character,  existing  from  the  yery  earliest  settlement  of  the  country, 
neyer  for  a  moment  suspended  or  displaced,  and  the  continued  existence 
of  which  is  assumed ;  and,  second,  that  the  liberties  of  the  people  haye 
generally  been  supposed  to  spring  from  and  be  dependent  on  that  sys- 
tem."    (97-8.) 

The  State  legislature  may  perhaps  proyide  for  an  inquiry,  in  the  first 
instance,  into  the  propriety  and  feasibility  of  a  project  affecting  excH- 
siyely  the  interests  of  the  people  of  a  dty  by  persons  or  officers  other 
than  the  members  of  the  local  legislature.  There  may  be  no  serious* 
objection  to  this,  proyided  the  action  of  such  persons  is  merely  adyisory. 
But  the  definite  and  ultimate  determination,  which  shall  conclude  the 
tax  payers  of  a  city,  must  be  that  of  the  appropriate  local  legislature. 
This  question  was  fully  considered  in  Th%  People  y.  The  Common  Council 
of  Detroit^  28  Mich.  228 ;  S.  C,  15  Am.  Bep.  202.  The  legislature  of 
Michigan  had  passed  an  aet  appointing  a  board,  who  by  the  t^rms  of  the 
law  hod  absolute  power  to  purchase  lands  for  a  park  in  the  city  of  De- 
troit, and  on  whose  report  the  common  council  were  commanded  to 
make  proyision  to  pay  for  the  land,  by  issuing  bonds,  etc  The  Supreme 
Court  of  that  State  held  the  law  to  be  unconstitutional,  as  being  an  at- 
tempt to  transfer  to  a  board  appointed  by  the  legislature,  a  discretion 
which  the  common  council  alone  could  be  authorized  to  employ. 

The  argument  there  on  the  part  of  the  relators  —  the  park  commission* 
ers  —  was  :  As  the  State  may  create  and  abolish  municipal'  corporations^ 
and  defines  and  limits  their  powers  at  will ;  as  it  confers,  amongst  others, 
the  power  to  make  contracts  and  to  leyy  taxes  for  their  performance,  it 
may  do  directly  what  it  may  do  indirectly  ;  it  is  not  limited  to  conferring 
a  dbcretionary  power,  but  may  command  the  municipal  legislature  to 
make  a  particular  contract,  and  compel  it  to  leyy  taxes  to  satisfy  the 
obligation  assumed  by  the  State  for  the  local  goyemment.  But  the  court 
held,  in  effect,  that  under  the  Constitution  of  that  State,  the  legislature 
could  only  create  cities  with  municipal  legislatures  elected  by  the  inhab- 
itants, or  some  of  them,  with  discretionary  power  in  respect  to  the  mat> 
ters  of  a  local  character  committed  to  their  chaige.  Similar  yiews  were 
expressed  by  the  Supreme  Court  of  Illinois,  in  7%e  People  y.  Mayor  of 
ChUsagOy  51  111.  17  ;  S.  C,  2  Am.  Bep.  278,  that  court  holding :  <<  While 
it  is  conceded  that  municipal  corporations,  which  exist  only  for  publid 
purposes,  are  subjeet  at  all  times  to  the  control  of  the  legislature  cre- 
ating them,  and  haye  in  their  franchises  no  yested  right,  and  whose 
powers  and  priyileges  the  creating  power  may  alter,  modify,  or  abolish 
at  pleasure,  yet  that  power  cannot  be  so  used  as  to  compel  such  a  cor^ 
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poration  to  incur  a  debt  without  its  consent  —  to  issne  its  bonds  against 
its  will  for  the  erection  of  a  public  park,  or  for  any  other  improvement.'* 

An  attempt  by  the  State  legislature  to  order  an  improvement  within 
the  limits  of  an  incorporated  city,  and  to  levy  an  assessment  to  pay  for 
it,  is  as  clearly  a  violation  of  the  independence  of  action  guaranteed  by 
the  Constitution  to  the  local  legislative  assembly,  as  is  a  mandate  di- 
rected to  that  assembly,  commanding  them  to  make  such  improvement, 
and  to  borrow  money,  or  to  tax  all,  or  a  portion,  of  the  citizens  to  pay 
for  it,  contrary  to  the  wish  of  the  assembly,  and  to  that  of  the  local  com- 
munity whom  they  represent.  Such  law  is  unconstitutional,  because  it 
is  mandatory  in  its  nature,  and  deprives  the  board  of  trustees,  or  legists* 
tive  department  of  the  dty  government,  by  whatever  name  it  be  known, 
of  all  choice  or  discretion  in  reference  to  the  improvement. 

There  u  no  force  in  the  suggestion  that  the  doctrine  here  asserted  will 
lead  to  a  nullification  of  general  laws,  or  to  a  commtmtfm  as  objectionable 
as  an  extreme  centralisation. 

**  There  b  a  dear  distinction  between  the  functions  of  officers  whose 
jurisdiction  is  limited  territorially,  considered  as  agents  of  the  people  of 
the  State,  and  as  agents  of  the  people  of  the  municipality.  The  only 
confusion  existing  on  this  subject  has  arisen  from  the  custom,  prevalent 
under  all  free  governments,  of  localising  matters  of  public  manage- 
ment, 80  far  as  possible  and  of  making  use  of  local  corporate  agendesy 
whenever  it  can  be  done  profitably,  not  only  in  local  government,  where 
ii  is  required  by  dear  constitutional  provisions,  but  also  for  the  purposee 
of  State.'*  Per  Campbell,  J.,  in  People  v.  Oomman  CknmeU  of  De» 
troitf  iupra.  *^  It  is  important  to  bear  in  mind  the  distinction  bcMtweea 
State  officers  —  that  is,  pfficers  whose  duties  concern  the  State  at  large, 
and  the  general  public,  although  exercised  within  definite  territorial 
limits  —  and  municipal  officers  whose  functions  rdate  to  the  particular 
municipality."  Dillon  on  Munidpal  Corporations,  83.  The  same  indi- 
vidual may  unite  in  himself  capadties  of  a  State  and  munidpal  ofllcer, 
but  as  to  the  matters  in  respect  to  which  he  acts  for  the  State,  he  is  not 
a  dty  officer,  but  a  State  officer.  There  is  nothing  in  the  nature  d 
things  which  predudes  us  from  declaring  that  an  officer  in  his  munidpal 
capadty  may  be  dothed  with  functions  and  be  entitied  to  immunities 
witii  which  he  b  not  vested,  and  which  he  cannot  daim«  as  agent  of  the 
State  at  large. 

Third.  I  think  this  court  is  not  estopped  from  responding  to  the  ques- 
tion last  considered,  in  sudi  manner  as  shall  accord  with  our  oonvictiooi 
of  what  the  law  demands. 

Our  attention  has  been  called  to  San  Frandeco  v.  (kriain  JSmI  AMs 
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(Jtilj-  temiy  1872),  as  precloding  the  fnrther  oonsideration  of  that  qaes- 
tion.  In  that  case  no  opinion  has  been  reported.  It  was  decided  from 
the  bench  on  the  supposed  anthori^  of  Sanding  ▼.  Burr^  13  Cal.  843 ; 
Peoph  T.  San  Frane%$co,  86  id.  595 ;  SinUm  v.  AMhbury,  41  id.  530 ; 
San  FraneUeo  v.  Certain  Real  JBstaU^  42  id.  515 ;  San  Francitet  ▼• 
Canavanj  and  HotaUng  t.  Oanawmy  id.  541. 

Taking  up  these  cases  in  reversed  order,  I  find  the  main  qnestion,  of 
itself,  decisive  of  the  cases  discussed  in  San  FraneUeo  v.  Oanavan,  and 
HoiaMng  v.  Oanavan^  is  the  character  of  the  title  to  the  puMo  lands,  tho 
court  saying :  <<  The  authorities  cited  completely  establish  that  the  ten- 
ure by  which  these  lands  are  held  is  totally  different  from  that  by  which 
lands  acquired  by  a  municipality,  by  gift  or  purchase,  are  ordinarily  held ; 
and  whaUvtr  may  be  the  extent  of  the  legisiaiive  power  over  the  latter 
class  of  lands,  there  can  be  no  doubt  that,  in  respect  to  puehh  lands,  it  is 
eompetent  for  the  legislature  to  control  and  direct  how  they  shall  be 
managed  and  controlled,  or  disposed  of  by  the  municipal  corporation." 
In  respect  to  the  subject  su^;ested  by  the  question  we  have  been  con- 
sidering, no  argument  was  made  by  the  court  or  counsel  in  San  Fran- 
€ieeo  V.  Oanavan  ;  nor  is  that  subject  referred  to,  in  San  Francisco  y. 
Oertain  Real  Estate,  42  CaL  515. 

In  Sinton  v.  Ashhury,  it  seems  to  have  been  conceded  by  counsel  that 
the  legislature  has  power  by  special  act  to  direct  and  control  the  dispo- 
sition of  the  funds  or  property  of  a  municipal  corporation  for  a  munici- 
pal purpose.  41  Cal.  580.  YHth  the  premises  conceded,  of  course  the 
court  in  that  case  had  only  to  ascertain  whether  a  certain  purpose  was 
municipal.  People  v.  San  Francisco  determines  a  particular  statute  to 
be  mandatory  —  the  only  point  discussed  by  counsel  —  and  assumes  the 
power  to  pass  such  mandatory  statutes.  Thus  it  is  seen  that  of  the 
cases  cited  in  San  Francisco  v.  Certain  Reed  Estate  (July  term,  1872), 
all  the  others  rely  on  the  reasoning  of  Standing  v.  Burr,  18  Cal.  848. 
And  this  is  also  true  of  Creighton  v.  San  Francisco,  42  id.  450.  But 
before  commenting  on  Sanding  v.  Burr,  it  will  be  well  to  refer  to  other 
cases  cited  in  Sinton  v.  Ashlury,  supra.  They  are :  People  v.  Alamedoj 
26  Cal.  650 ;  and  Bedls  v.  Amador,  85  id.  682,  which  also  depended  on 
Sanding  v.  Burr  ;  People  v.  McOreery,  which  has  no  immediate  bearing 
on  any  point  involved  in  the  present  controversy  ;  Sharp  v.  Contra  OostOj 
wherein  it  was  held  that  a  county  could  not  be  sued  in  the  absence  of  a 
statute  authorizing  such  suit ;  and  People  v.  Board  of  Supervisors,  etc*, 
11  Cal.  206,  where  the  court  says  :  '^The  interesting  question  argued 
at  the  bar,  as  to  the  extent  of  die  power  of  the  legislature  over  the 
finances  of  the  municipality,  does  not  arise  in  this  case." 
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In  respect  to  Standing  y.  Burr^  I  remark : 

(a.)  We  can  agree  to  the  judgment  in  that  case  wil^ont  asientlng  W 
the  yiewB  presented  in  the  opinion  of  the  ooart. 

Burr,  one  of  the  board  of  fond  commissioners^  refused  to  sign  oertam 
bonds  to  be  deliyered  to  the  relator,  in  the  amount  of  a  claim  in  hia 
&yor  against  the  city,  aUoifed  by  the  board  of  examiners.     Burr  took 
the  ground  that  the  claim  should  not  hare  been  allowed,  inasmuch  as 
the  common  conncU  had  no  power  to  create  the  liability,  having  already 
(when  relator's  claim  accrued)  created  an  indebtedness  of  more  than 
$50,000  beyond  the  annual  revenue  ;  and  he  relied  on  a  clause  of  the 
dty  charter,  which  reads :    ^^  The  common  oouncO  shall  not  create,  nor 
permit  to  accrue,  any  debts  or  liabilities  which,  in  the  aggregate  with 
all  former  debts  and  liabilities,  shall  exceed  the  sum  of  $50,000  over 
and  above  the  annual  revenue  of  the  city,"  etc    Had  the  point  made  by 
defendant  in  that  case  been  decided  against  him,  it  would  not  have  been 
necessary  to  determine  that  the  legislature  had  power  to  compel  a 
municipal  corporation  to  provide  for  the  satisfaction  of  a  supposed  ob- 
ligation which  was  incapable  of  enforcement  at  law  or  in  equity.    It  is 
true  the  court  did  not  decide  the  point  made  by  Burr,  but,  on  the  con- 
trary, declared  it  unnecessary,  in  tlieir  view  of  the  case,  to  construe  the 
clause  of  the  statute.    But  the  same  clause  is  thus  treated  in  the  able 
opinion  of  Mr.  Justice  Cope,  in  ArgenH  v.  San  Frane%$cOy  16  CaL  264  r 
^  We  regard  this  provbion  as  directory  to  the  common  council,  and  not 
as  a  limitation  upon  the  power  of  the  city.    It  was  too  indefinite  and 
uncertain  to  admit  of  any  other  construction.    Of  course,  the  amount  of 
the  annual  revenue  of  the  dty  was  incapable  of  ascertainment  in  ad* 
Vance  of  its  collection,  and  it  could  not  have  been  intended  tliat  a  debt 
contracted  by  the  dty  should  be  valid  or  invalid,  as  the  revenue  of  the 
year  might  exceed  or  fall  short  of  a  particular  amount."    And  in  BaJh 
cock  V.  Goodrich^  47  Cal.  518,  this  court  held  a  similar  provision  as  ta 
the  power  of  supervisors  (Political  Code,  f  4070)  to  be  directory  simply, 
saying :    ^  The  word  revenue,  as  used  in  the  section,  cannot  mean  that 
the  actual  money  which  shall  be  received  in  the  county  treasury.   *  *  * 
It  is  the  ettimated  revenue  which  the  law-makers  had  in  contemplation. 
It  is  their  estimate  of  the  revenue  at  the  time  an  account  is  presented 
which  must  control  the  action  of  the  board." 

(h,)  It  is  to  be  observed,  also,  that  in  Sanding  v.  Airr,  it  was  aa> 
sumed  that  the  only  constitutional  restiiction  upon  the  power  of  the 
legislature  to  tax,  and  dispose  of  the  proceeds  of  taxation,  b  to  be  found 
in  the  eleventh  artide  of  the  Constitution — that  wlueh  provides  lot 
equality  and  uniformity.     The  court  did  indeed  refer  to  that  portion  oi 
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the  ihirty-eeyenth  section  of  artide  IV,  which  enjoina  npon  the 
tare  the  duty  to  reetriot  cities  and  incorporated  villages  in  their  powers 
of  taxation  and  contracting  debts,  and  held  that  this  only  imposes  thd 
•bligation  on  the  legislature  to  prevent  abuses  in  assessments  and  in  con- 
tracting debts,  and  does  not  prohibit  the  conferring  of  new  and  enlaxged 
powers  on  municipal  governments.  The  same  view  of  that  question  was 
taken  in  Orani  v.  Oourierj  24  Barb.  241.  But  in  Sanding  v.  Burr^  the 
court  does  not  seem  to  have  addressed  itself  to  the  broader  question 
which  has  now  been  considered,  and  which  may  be  stated  thus :  Do  the 
constitntional  provisions  which  require  the  establishment  of  cities  and 
incorporated  villages,  construed  in  the  light  of  the  history  of  such  mu- 
nicipalities and  the  traditions  of  our  people,  restrict  the  general  powers  of 
the  State  legislature,  so  that  they  can  neither  compel  a  city  to  create  a 
debt  or  levy  a  tax  for  a  particular  city  purpose,  nor  directly  intervene 
to  levy  an  assessment  on  the  property  of  the  whole  body,  or  a  portion, 
of  the  dtisens,  for  a  particular  municipal  improvement  ? 

Nor  was  this  question  discussed  in  the  New  York  cases  especially  re- 
ferred to  in  BUmding  v.  Burr, 

The  statute  decided  to  be  constitutional  in  Ths  People  v.  Hie  Magor 
of  Brooklyn^  4  N.  Y.  419,  was  a  statute  authorizing  a  municipal  corpora* 
tion,  at  the  discretion  of  its  officers,  to  employ  the  powers  of  assessment, 
etc  And  in  the  Toum  of  Otdlford  v.  OomMj  18  Barb.  615 ;  13  N.  Y. 
148,  the  courts  held  that  none  of  the  constitutional  provisions  reUed  on 
hg  counsel  constituted  a  prohibition  of  the  act  compelling  the  supervisors 
of  Chenango  county  to  levy  a  tax,  for  the  purpose  in  the  act  indicated, 
upon  the  inhabitants  of  the  town  of  Guilford.  The  constitutional  objeo* 
tions  urged  against  the  act,  and  which  were  held  to  be  invalid,  were :  1. 
That  the  title  was  informal.  2.  That  the  act'  was  an  assault  on  private 
rights.  8.  That  it  was  an  attempt  to  deprive  citiaens  of  their  property 
without  due  process  of  law.  4.  That  it  was  an  attempt  to  exercise 
judicial  functions. 

It  may  be  further  said,  in  reference  to  the  Town  of  OuUford  v.  Obr- 
nsUy  that  the  Court  of  Appeals  placed  peculiar  stress  upon  a  provision 
of  the  New  York  Constitution,  which  seemed  to  authorize  an  appro- 
priation for  local  purposes  by  a  vote  of  two-thirds  of  the  members  of 
each  branch  of  the  legislature  (Art.  1,  §  9),  Mr.  Justice  Dbnio  saying : 
^  There  is  no  question  but  that  this  law  received  the  requisite  vote.'' 
18  N.  Y.  149. 

(c.)  If  the  precise  question  which  has  been  herein  considered  had 
been  passed  upon  in  Standing  v.  Airr,  this  court  would  not  be  estopped 
from  considering  it  anew.    It  has  happened,  in  the  history  of  the  States, 
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that  the  framen  of  a  Constitatioii  have  been  more  provident  than  per- 
hapt  they  themselTeB  andentood — oertamly  than  jod^  at  fint  yww 
have  supposed  —  and  have  actually  provided  cheeks  agidnst  evil  legisla- 
tion, which  was  snhseqnently  assumed  not  to  be  prohibited.  If  altef^ 
events  have  made  apparent  the  enormity  of  an  evil,  and  apon  fnller  con- 
sideration a  coort  is  satisfied  that  a  former  judgment  is  wrong,  it  ooght 
not  to  be  precloded  from  asserdng  the  correct  nde,  unless  some  principKe 
of  public  policy  shall  intervene ;  as  when  the  establishment  of  the  true 
rule  would  so  disturb  vested  interests  as  would  constitute  a  greater  evil 
than  would  result  from  holding  fast  by  the  former  decision.  No  such 
consequence  as  the  disturbance  or  deprivation  of  any  considerable  prop- 
erty rights  has  been  suggested  as  the  result  of  returning  to  whst  I  con- 
ceive to  be  the  correct  construction  of  the  Constitution.  The  views  of 
this  court  upon  the  doctrine  of  ttar$  decitU  are  fully  set  forth  in  Hart 
V.  BwmeUj  15  CaL  607.  It  cannot  be  contended  that  the  ccndusion  to 
which  I  have  arrived  will  be  any  violation  of  that  doctrine,  as  there  ex- 
plained. 

Judgment  reversed  and  cause  remanded,  with  direction  to  the  court 
below  to  enter  judgment  for  the  defendants. 

Wallaob,  C.  J.,  concurring  specially :  An  assessment,  through 
whatever  agency  it  is  levied,  is  a  tax,  and  it  is,  therefore,  essential  to 
its  validity  that  it  proceed  upon  some  ascertained  basis  of  uniformity. 
The  assessment  under  consideration,  as  levied  in  the  first  instance,  did 
not  proceed  upon  such  a  basis.  As  originally  levied,  it  omitted  and 
exempted  certain  premises  lying  in  the  assessment  district  from  the 
burden  which  it  imposed  upon  the  other  premises  in  that  district.  As 
subsequently  attempted  to  be  validated  by  the  act  of  March  SO,  1874y 
this  omission  and  exemption  was  BtiH  preserved  and  retained. 

The  <*  thing  wanting,''  both  before  and  after  the  passage  of  that  act, 
was  uniformity,  and  for  this  reason  the  assessment  was  not  aided  by  the 
legislative  act  referred  to. 

Had  the  act  been  general  and  prospective,  instead  of  special  and  re- 
trospective —  had  it  undertaken  to  provide  for  assessments  of  this  chai^ 
acter  to  be  levied  thereafter,  not  upon  a  prescribed  basis  of  uniformi^, 
an  assessment  levied  in  conformity  therewith  would  have  been  void*  It 
is  not  in  the  legislative  authority  to  dispense  with  the  required  uniform- 
ity — -  whether  by  prospective  acts  providing  for  an  assessment  to  bo 
levied  in  the  future,  or  retrospecdve  acts  seeking  to  impart  validity  to 
assessments  already  levied. 

For  these  reasons  I  concar  in  the  judgment,  upon  the  ground  first 
discussed  by  Mr.  Justice  MoEinstrt. 
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Bhodbs,  J^  also  concurring  spedallj :  I  ooncar  in  the  judgment  for 
the  reasons  expressed  by  the  chief-justice ;  but  I  am  unable  to  concur 
with  Mr.  Justice  MoKinbtbt  in  the  condusions  announced  upon  the 
second  and  third  grounds  discussed  by  him.  Some  of  the  propositions 
laid  down  bj  him  might,  perhaps,  with  propriety,  have  been  accepted 
and  applied  at  the  commencement  of  the  judicial  history  of  the  State  as 
sound  rules  and  maxims  in  the  construction  of  our  Constitution,  and 
others,  perhaps,  are  deserring  of  a  place  in  the  instrument  itself ;  but 
at  an  early  day  a  different  construction  was  adopted  in  respect  to  the 
power  which  the  legislature  might  exercise  over  munidpal  corporations, 
and  in  respect  to  persons  and  property  within  their  territorial  limits, 
until  now  many  and  valuable  interests  are  held  which  had  their  origin 
in  and  are  now  dependent  on  such  construction,  and  in  my  judgment 
that  construction  ought  not  to  be  changed  except  upon  more  cogent 
reasons  tlun  are  presented  in  this  case.  I  am  not  prepared  at  this  time 
to  enter  upon  a  discussion  of  these  important  questions,  but  it  is  not  im- 
proper to  say  that  there  are  no  reasons  upon  which  it  should  be  held 
that  the  power  of  the  legislature  over  the  matters  of  ^'assessment'* 
within  municipal  corporations  are  limited,  that  will  not  equally  apply  in 
respect  to  the  power  of  the  legislature  over  the  matters  of  borrowing 
money,  contracting  debts,  or  taxation  for  municipal  purposes,  mentioned 
ir.  section  thirty-seven,  Artide  TV  of  the  Constitution.  The  grounds 
upon  which  the  authority  is  denied  to  the  legislature  to  direct  a  particu- 
lar assessment  within  a  munidpal  corporation  to  be  levied,  would  also 
prohibit  the  legislature  from  requiring  that  a  particular  debt  should  be 
contracted,  by  the  munidpality,  or  a  particular  tax  levied  for  municipal 
purposes.  If  a  change  in  these  important  provisions  is  necessary  or  de- 
drable,  it  should,  in  my  opinion,  be  made  in  the  organic  law  itself,  and 
not  by  means  of  a  change  in  its  construction. 


Natiokal  Qold  Baiik  and  Tbust  Comfant  ▼.  MoDOHALIft. 

(51  CSaL  QL) 

Cktck  —  depotit  of^'  nature  of  depotiL 

Cbsdn  dsposlted  with  a  bank  and  credited  In  the  depoottor'B  pass-book  an  taken,  iatlia 
absenoe  of  speoial  agreement,  for  collection  and  not  as  cash  ;  and  may  be  aHerwaid 
latnmed  and  the  credit  aanniled  if  there  are  no  fands  to  meet  them ;  and  this  is  ■• 
wbftber  thecheok  is  drawn  on  the  same  bank  or  another. 
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ACTION  to  reoover  the  Bom  of  $785  whioh  the  defendant  had  dmwa 
from  plaintifPs  bank.  The  defendant  olaimed  that  the  ehedc  nuB* 
tionedin  theopinion  had  paid  theamannt.  The  defendant  had  jvdgmeDt 
and  plaintiif  appealed. 

S.  HsfdmfMi,  for  appellant. 
DUm  Ldhuy  for  respondent 

CaooKETT,  J.  The  defendant  and  one  Barton  kept  each  a  general 
depodt  aoooont  with  the  plaintiff,  a  banking  corporation  doing  a  general 
banking  bnsiness ;  and  the  account  of  the  defendant  being  overdrawn,  he 
was  notified  by  the  plaintiff  to  make  it  good.  While  the  aoconnt  remuned 
tfins  overdrawn  the  defendant,  on  the  22d  of  May,  sold  to  Barton  certain 
mining  stocks,  and  on  that  day  received  from  him  therefor,  Barton*s 
check  on  the  plaintiff  for  $785.  About  two  o'clock  of  the  same  day,  the 
defendant  presented  the  check  with  his  pass-book  to  the  plaintiff's  re- 
ceiving teller,  who  took  the  check  and  entered  a  credit  for  the  amoont 
in  the  pass-book ;  but  made  no  entry  of  it  on  the  books  of  the  bank. 
When  the  dbeck  was  drawn  and  presented  to  the  receiving  teller,  Barton's 
account  was  overdrawn  and  he  had  no  funds  to  his  credit  in  the  bank 
then,  or  at  any  time  afterward.  About  three  o'clock  of  the  same  day, 
the  plaintiff  returned  the  check  to  the  defendant,  and  notified  him 
that  Barton  had  no  funds  to  hb  credit,  and  the  check  was  not  good; 
but  the  defendant  refused  to  receive  the  check,  alleging  that  it  had  been 
accepted  by  the  bank  as  cash,  and  placed  to  his  credit  as  such  in  his  pas^ 
book.  Thereupon  the  defendant  made  good  his  account  at  the  bank» 
except  as  to  the  $785,  represented  by  the  check;  and  if  he  is  entitled 
to  be  credited  with  that  sum,  the  plaintiff  has  no  cause  of  aodon.  If, 
on  the  other  hand,  he  is  not  entitled  to  the  credit,  his  account  remains 
overdrawn  to  that  amount,  and  the  plaintiff  is  entitled  to  judgment 

At  the  trial  the  plaintiff  proved,  subject  to  the  defendant's  objection, 
that  for  many  years  there  had  been  a  usage  in  all  the  banks  of  Sftn 
Francisco,  by  which,  when  checks  were  presented  by  a  depositor  to  the 
receiving  teller  for  deposit,  he  received  the  checks,  whether  drawn  on 
that  or  another  bank,  and  entered  a  credit  for  them  in  the  pass4)ook ; 
that  the  bank  then  collected  the  checks,  and  when  paid  entered  the  proper 
credits  to  Uie  depositor  on  the  books  6f  the  bank;  but  if  a  check  drawn 
on  another  bank  was  not  paid  on  due  presentation,  or  if  it  was  ascertuned 
within  banking  hours  on  the  same  day  that  a  check  drawn  en  the  same 
bank  in  which  the  deposit  was  made  was  not  good  for  want  of  funds  to 
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the  drawer's  credit,  the  usage  was  to  return  the  check  to  the  depositor 
and  cancel  the  credit  in  the  pass-book.  On  the  defendant's .  motion  this 
efidenoe  was  stricken  ont  as  inadmissible,  and  a  judgment  entered  for 
(he  defendant,  from  which  the  plaintiff  appeals. 

When  checks  on  another  bank  are  deposited  with  the  reoeiTlng  teller^ 
And  a  credit  for  them  entered  in  the  pass-book,  it  is  not  contended  that 
they  are  received  as  cash,  or  otherwise  than  for  coUecUon.  If  not  paid 
on  due  presentation  they  may  be  returned,  and  the  credit  in  the  pass-book 
canceled.  But  it  is  insisted  that  a  different  rule  obtains  in  respect  to 
checks  drawn  on  the  same  bank ;  and  the  argument  is  that  the  officers  of 
the  bank  must  be  presumed  to  know,  and  are  chargeable  with  notice  of 
the  fact^  whether  the  drawer  has  funds  to  his  credit  when  the  dbeck  is 
offered  for  deposit ;  that,  if  in  fact  he  has  no  funds  to  his  credit,  and  the 
receiYing  teUer  nevertheless  receives  the  check  and  enters  a  credit  for  it 
in  the  pass-book,  the  bank  must  be  held  to  have  adopted  the  check,  and 
to  have  received  it  as  cash,  assuming  the  risk  of  its  being  made  good  and 
of  the  solvency  of  the  drawer.  The  argument  assumes  that  the  mere 
bet  of  the  receipt  of  the  check  by  the  receiving  teller,  and  the  entry  of 
it  in  the  pass-book,  of  itself  implies  an  agreement  l^  the  bank  to  accept 
it  as  €a$hy  and  is  to  be  deemed  in  law  as  equivalent  to  the  payment  of  the 
check.  The  proof  shows  that  nothing  more  was  done  in  this  case.  The 
check  was  handed  by  the  defendant's  derk  to  the  receiving  teller,  together 
with  the  pass-book,  without  any  remark,  so  far  as  is  shown  by  the  evidence, 
and  the  teller  made  the  entry  in  the  pass-book  and  handed  it  back.  If 
anything  more  occurred,  the  evidence  &dls  to  disclose  it  Does  this 
transaction  of  itsdf  import  an  agreement  by  the  bank  to  accept  the  check 
as  ea$h  t  Is  it  in  law  equivalent  to  a  payment  of  the  check  ?  There 
can  be  no  doubt  that  if  the  bank,  through  its  teller,  expressly,  or  by 
reasonable  implication,  from  his  acts  and  declarations  at  the  time,  agrees 
CO  accept  the  check  as  eashy  and  to  enter  a  credit  to  the  depositor  for  the 
amount,  it  will  be  bound  by  the  agreement,  whether  the  drawer  of  the 
check  has  funds  to  his  credit  or  not  But  the  question  here  is,  whether 
the  mere  receipt  of  the  check  by  the  teller  and  the  entry  in  the  pasa- 
book,  nothing  more  being  sfud  or  done,  of  itself  constitutes,  in  law,  or  ia 
to  be  deemed  equivalent  to,  such  an  agreement  In  his  late  work  on 
Banks  and  Banking  (pp.  820,  821),  Mr.  Morse  thus  states  the  rule  im 
such  cases :  '^  If  the  bank,  as  probably  happens  in  the  great  majority  of 
cases,  simply  takes  the  check  without  especial  remark,  and  notes  it  in  the 
depositor's  bank-book,  thus  treating  it  in  every  respect  as  if  it  were  a  chedt 
upon  any  other  bank,  instead  of  upon  itself,  these  facts  do  not  create  a 
payment^  or  render  the  bank  liable  for  the  amount  to  the  depositor.  Tbia 


700  CALIFORNIA, 


KatuMua  Gold  Bank  and  TroBt  Co.  t.  MeDonaUL 


^ffloere  haTing  dealt  with  the  cheek  in  the  ordinary  form,  have  pkoed 
the  bank  onlj  under  the  ordinary  obligation,  to  wit,  that  of  oollacdng  the 
•check  in  due  coarse  of  business  for  the  benefit  of  the  depositor.  The 
•collection  is  not  complete,  and  the  bank  does  not  become  indebted  to  the 
•depositor  foi  the  amount  nntil  the  credit  has  been  actoally  transferred. 
But,  nevertheless,  the  depositor  enjoys  one  advantage  in  this  case,  which 
lie  would  not  enjoy  if  the  check  were  upon  another  bank.  The  duty  of 
-applying  the  fonds  of  the  drawer  to  meet  it  accrues  as  soon  as  the  bank 
^receives  it  If  there  are  then,  or  if  there  are  subsequently  deposited, 
while  the  bank  holds  possession  of  the  check,  funds  to  the  credit  of  the 
•drawer,  the  bank  is  bound  to  apply  them  to  the  payment  of  this  in  pref- 
erence over  any  other  check  which  shall  be  presented,  or  any  other 
claim  or  lien  which  shall  accrue  afier  the  deposit  of  this  check."  In 
•support  of  these  propositions  the  author  refers  to  PtUirwn  v.  Umam 
National  Banky  52  Peun.  St.  206 ;  Loyd  v.  JBmerMon,  2  Ad.  &  £L  184 ; 
ISlshy  V.  WiRtams,  5  Bam.  &  Aid.  815.  In  the  case  last  cited,  the 
plaintiff  had  deposited  with  his  banker  a  check  drawn  upon  the  same  bank 
by  another  person.  The  deposit  was  made  in  the  usual  way,  and  was 
teceived  without  obj^tion.  The  drawer  then  had  no  funds  to  his  credit, 
l>ut  subsequently  made  a  deposit  sufficient  to  cover  the  check.  Instead  of 
•applying  the  fund  to  the  payment  of  the  check,  the  bank  paid  it  out  on 
•other  checks  subsequently  presented ;  and  the  court  held  that  the  bank 
was  liable  to  the  depositor  for  the  amount  of  the  check.  In  delivering  the 
opinion  of  the  court,  Abbott,  C.  J.,  said :  '*  At  the  outset  of  this  cause,  1 
thought  it  was  the  duty  of  the  bankers,  under  such  circumstance,  immedi- 
ately to  tell  the  person  presenting  a  check  for  payment  that  they  had  not  suf- 
ficient funds  to  honor  it.  But  it  was  urged  by  Mr.  Scarbett,  and  I  thought 
there  was  great  weight  in  the  argument,  that  this  might  be  productive  of 
serious  inconvenience,  inasmuch  as  it  is  often  impossible  to  ascertain,  till 
the  dose  of  the  day  at  the  clearing-house,  what  sums  of  money  may 
be  paid  in  to  each  particular  account,  and  what  the  drafts  are  upon  it. 
I  think,  therefore,  that  the  defendant  might,  in  this  case,  receive  the 
check  in  question,  subject  to  its  being  honored  or  not,  according  to  ihm 
^x)urse  of  Robertson's  dealing  with  them  on  that  day.*'  The  court,  how- 
ever, held  the  bank  liable,  on  the  ground  that  a  sum  sufficient  to  cover 
the  check  was  subsequently  deposited  by  the  drawer.  In  Lajfd  v. 
Ihnertan^  supra,  the  facts  were,  that  one  Matson  and  the  pluntiff  each 
kept  a  deposit  account  with  the  defendant,  a  banker ;  and  the  plaintiff 
being  the  holder  of  a  check  dravm  by  Matson  on  the  defendant's  bank, 
called  with  the  check  at  the  bank,  and  while  transacting  some  other 
business,  concerning  which  the  officer  of  the  bank  was  making  a  memo- 
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randam,  laid  the  check  upon  the  cotauter,  saying,  ^*  Place  this  to  my 
aooount,"  or  '<  to  my  credit''  The  bank  officer  said  nothing  in  replyi. 
and  did  not  notify  the  plaintiff  that  Matson's  account  was  then  oyer* 
drftwn,  as  it  in  fact  was,  and  had  often  before  been,  with  the  permission 
of  the  bank.  After  the  plaintiff  left,  the  officer  retained  the  cheeky  bnt 
did  not  debit  Matson  with  the  amount,  or  credit  the  plaintiff  with  it,  nor 
cancel  the  check.  No  funds  haying  been  deposited  by  the  drawer  to 
meet  this  check,  it  was  returned  in  due  time  to  the  plaintiff  as  unpaid 
for  want  of  funds,  and  the  action  was  against  the  bank  to  recoyer  tho- 
amount  of  the  check.  The  only  difference  between  that  case  and  this  is, 
that  in  that  there  is  no  entry  in  a  pass-book,  while  in  this  there  was  no* 
express  request  that  the  amount  of  the  check  be  placed  to  the  account 
or  credit  of  the  depositor.  The  court  decided  that  the  bank  was  not 
liable ;  and  in  deliyering  the  0{union  of  the  court,  Lord  Denm an,  C.  J.^ 
said :  ^  If  the  plaintiff,  in  deliyering  the  check,  had  said  at  once,  ^  Cast 
me  this  check,'  or  '  Oiye  me  credit  for  it,'  he  must  haye  drawn  from* 
Reader  a  distinct  answer  ;  but  merely  saying,  <  Place  it  to  my  account, 
he  leaves  it  upon  the  usual  terms  and  subject  to  the  contingenciea 
to  which  bills  or  checks  so  paid  in  are  liable ;  and  if  he  receiyed  notice- 
of  dishonor  in  proper  time,  it  was  sufficient  *  •  •  •  I  think  the 
plaintiff  when  he  presented  the  check  should  haye  giyen  distinct  notice 
whether  he  presented  it  as  a  check  to  be  paid  or  to  be  merely  placed  to  his- 
acuount  like  other  securities*  In  the  absenoe  of  such  a  statement  by 
hiid,  I  draw  the  inference  that  the  check  was  receiyed  in  the  latter  char* 
Mter."  All  the  other  judges  concurred  in  these  yiews ;  and  in  his- 
■eparato  opinion,  Wiluaxs,  J.,  said :  **  It  appears  to  me  that  this  check 
was  presented  in  the  ordinary  way  in  which  a  party  pays  in  a  bill  to  his- 
hanker ;  and  there  was  nothing  to  preyent  the  banker  from  haying  time 
to  make  inquiries  respecting  it,  as  in  the  general  case  of  bills  so  paid  in.'* 
This  obseryation  applies  with  much  force  to  the  case  at  bar,  in  which  it 
appears  from  the  eyidence  that  the  check  in  question  was  presented  to 
the  receiying  teller  in  the  usual  method  in  which  checks  are  left  for 
coUection.  We  think  this  case  is  not  distinguishable  in  principle  from, 
the  case  at  bar. 

The  rule  we  intend  to  lay  down  is,  that  when  a  dbeck  on  the  same- 
bank  is  presented  by  a  depositor  with  his  pass-book  to  the  receiying- 
toUer,  who  merely  receiyes  the  check  and  notes  it  in  the  pass-book^, 
nothing  more  being  said  or  done,  this  does  not  of  itself  raise  a  presump- 
tion that  the  check  was  receiyed  as  cash  or  otherwise  than  for  collection. 

But  it  is  contended  that  the  late  case  of  OcUie  y.  7%«  National  (Xtf- 
Bank,  45  N.  Y.  785 ;  S.,  C,  6  Am.  Rep.  160,  is  strictly  analogous  to  the- 
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etme  at  bar,  and  should  be  deemed  oonclosiye  of  tlie  qaeationa  inTolTod 
liere.  But  the  opinion  of  the  ooort  in  that  case  mast  be  construed  with 
reference  (o  the  facts  proved;  whicht  in  some  important  pardcnlftit 
irere  quite  different  from  the  facts  of  the  present  case.  In  that  case 
after  the  check  was  deposited,  and  at  a  later  hour  of  the  same  daj,  the 
drawer  deposited  a  sum  much  more  than  sufficient  to  pay  the  ched^  u  1 
which  was  paid  out  on  other  checks  or  applied  to  make  good  a  previous 
over-draft.  There  are  material  discrepancies  in  the  two  cases ;  and  the 
New  York  case  may  well  have  been  decided  against  the  bank,  on  the 
sole  ground  that  it  misapplied  the  fund  deposited  cfter  the  check  was 
received*  All  that  was  said  by  the  court  on  points  not  necessarily 
mvolved  in  thb  dedsion  of  the  cause  were  at  most  but  oUter  dietum : 
and  notwithstanding  our  great  respect  for  the  learning  and  abili^  of  that 
«ourt|  we  must  decline  to  follow  it,  in  so  far  as  it  shall  appear,  if  at  allt 
that  in  the  course  of  its  opinion  it  has  stated  propositions  inconsistent 
Widi  those  we  have  announced. 

In  the  case  at  bar,  the  court  finds  as  a  fact  that  the  defendant  presented 
the  check  for  deposit  as  cosA,  and  that  the  plaintiff  ^  received  it  as  such 
€ath  deposit,  and  entered  the  amount  of  the  same  to  the  credit  of  the 
defendant  as  eash  in  the  said  deposit  book.'*  On  the  motion  for  a  new 
trial,  one  of  the  grounds  specified  and  relied  upon  was  that  this  finding 
was  not  justified  by  the  evidence.  It  is  not  pretended  that  there  was 
any  evidence  of  an  express  agreement  to  the  effect  that  the  check  was 
offered  and  received  as  a  cash  deposit ;  and  the  court  must  have  reached 
that  conclusion,  as  a  deduction  from  the  facts  above  stated*  But  for  the 
reasons  already  given,  we  think  the  court  erred  in  the  deduction,  and 
that  the  finding  is  not  supported  by  the  evidence^ 

As  the  judgment  must  be  reversed  for  this  error,  we  deem  it  unneoea* 
sary  to  determme  whether  the  court  eired  in  striking  oat  the  evidence  ttf 
lespect  to  usage. 

Judgment  and  order  reversed,  and  cause  remanded  lor  a  new  triaL 
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COMPANT. 
(51CU.10L) 

f  • 

Fin  mmtrancB — eaitttruetim  of  poliaf  '^  "JaUm  **  hmUinif^^uiareaMd  ri$L 

t 
ft 

A  IniiUiiig  was  Insazed  by  a  poU<7,  ooodltloned  to  be  yoML  if  the  bnlldJng  ihould  fidt^ 
.  eoneptbyflie.    ThewaUof  partof  thebiiildtaigfeU,leaTlngiiioretluuith>ee-loazllii 

,  itendhig.    BM,  that  the  poU<7  was  not  avoided. 
A  policy  of  Are  insuxanoe  was  conditioned  to  be  void  "  in  case  of  any  change  by  wliich 

the  degree  of  risk  is  increased,  without  the  written  consent  of  the  company."    Beldf 

>to  have  reference  only  to  diange  pzodaoed  by  the  act  of  the  insured  and  nottoehange 

.  occasioned  by  accident 

ACTION  on  a  policy  of  insurance  against  fire  iBsned  bj  the  defendant 
company  on  plaiutifTa  brick  building.  The  policy  contained  among 
other  the  following  conditions : 

<*  XIII.  If  a  building  shall  fall,  except  as  the  result  of  a  fire,  all  in* 
•nrance  by  this  company  on  it^  or  its  contents,  shall  immediately  cease 
and  determine." 

"  II..  That  in  case  of  any  change  by  which  the  degree  of  risk  is  ia- 
ereasod  without  the  written  consent  of  this  company,  this  policy  shall  be 
null  and  void."  .  ^ 

On  the  28d  of  April,  1872,  part  of  the  walls  of  said  building  (about' 
«oe-fourth  in  extent)  fell,  injuring  portions  ol  the  remaining  walls. 

On  the  25th  of  the  same  month  a  fire  broke  out  in  a  wooden  building 
-~not  part  of  the  insured  premises  —  and  was  communicated  thence  to 
the  plaintiff's  building,  part  of  which  was  destroyed. 

Tlie  court  below  rendered  judgment  for  the  defendant  and  the  plaintiil 
appealed. 

O.  W.  SpaMimgi  BeaU)  ^  Dmuanand  Bemy  JBi^tfrtoiiy  for  appellant 

MeJOitUr  Sf  Bttginj  for  respondent. 

^'  ■    •  ■  '  '   ' '    • 

Bt  TH^  CouBT.  The  court  found,  as  a  conduaion  of  law,  ^  that  befons 
•aid  fire,  said  building  had  become  a  fallen  buOding  within  the  terms  of  the 
policy  set  forth  in  plaintifTs  complaint,  and  that  the  falling  down  was 
not  the  result  of  a  fire."  This  finding,  although,  stated  among  the  con* 
diosipna  of  law,  is  the  finding  of  an  ultimate  fact  The  plaintiff  attacks 
Uik  finding  as  contrary  to  the  evidence ;  and  it  is  stated  in  the  bill  of  ex* 
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cepdons  that  the  onlj  evidence  to  support  it  is  that  upon  which  finding 
No.  5  was  founded,  and  that  there  was  no  eyidence  in  the  case  to  support 
a  more  general  finding  as  to  the  falling  of  the  building  before  the  fire. 
The  question,  therefore,  is :  Do  the  matters  recited  in  finding  No.  5  sup- 
port the  finding  that  the  building  was  a  fallen  building,  within  the  mean 
ing  of  the  poli<^  ?  It  is  unnecessary  to  repeat  the  matters  detailed  in 
that  finding,  and  comment  on  them  at  length.  Our  conclusion  is,  thai 
thej  do  not  show  that  the  building  had  fallen  before  the  fire  ocoorred. 
A  portion  of  the  building  had  fallen,  but  the  larger  portion  —  more  than 
three-fourths  —  was  standing,  and  it  was  not  a  fallen  building  within  the 
meaning  of  the  thirteenth  condition  of  the  policy. 

The  second  condition,  which  is  ''  that  in  case  of  any  change  by  whidi 
the  degree  of  risk  is  increased,  without  the  written  consent  of  the  com- 
pany, this  policy  shall  be  null  and  void,''  has  referenoe  only  to  a  change 
produced  by  the  act  of  the  insured ;  such  a  change  as  the  company  could 
consent  to,  upon  the  application  of  the  insured,  and  not  to  one  occasioned 
by  accident,  or  a  cause  over  which  the  insured  had  no  controL 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  triaL 

Cbookbtt,  J.,  and  MoEinstbt,  J.,  dissenting :  We  dissent^  on  the 
ground  that  in  our  opinion  the  building,  before  and  at  the  time  of  the  ftn, 
was  a  falien  building  within  the  true  intent  of  the  thirteenth  oonditbm  of 
the  policy. 


Pboplb  v.  Hibbbmia  Bavx. 

(S1CU.M8.) 


▲  State  Omifllttiitloo  provided  tiuil  *'eU  propeityBheU  be  tsied  ht  pwnwrtloB  to  Hi 
viaiie."    £Utf,<liMdelitediiewecenotpniNctyaiidwecenottlMraft»«tnaU^ 

ACTION  to  recover  a  tax  levied  upon  debts  secured  by  mortgages. 
The  defendant  was  a  corporation  engaged  in  the  buriness  of  receiving 
deposits  in  money,  and  loaning  out  the  same  for  the  benefit  of  the  depos- 
itors after  the  payment  of  expenses.    Its  loans  were  secured  by  morU 
gage.     Between  the  first  Monday  in  March  and  the  first  Monday  In  June^ 
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1874,  it  was  assessed  for  solvent  debts,  secured  by  mortgage,  in  the  sum 
of  $11,866,934.59.  The  tax  levied  on  this  sum  was  $77,460.48.  The 
solvent  debts  were  secured  bj  mortgages  which  were  a  lien  on  real  estate 
situated  within  the  State  of  Califomia,  which  real  estate  was  assessed  at 
its  full  value  for  the  tax  of  the  jear  1874,  without  any  deduction  for  the 
mortgage  debt,  and  the  taxes  so  -assessed  were  piud. 

This  was  an  acdon  commenced  to  recover  the  tax  upon  the  refusal  of 
the  defendant  to  pay  it.  The  court  below  rendered  judgment  for  the 
plaintiff  and  the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

John  B*  Febon  and  S,  F.  Leihy  for  appellant. 

W.  0.  Burnett  and  Creed  ffiymondy  for  respondeat* 

McKiNSTBT,  J.  <'  Taxation  shall  be  equal  and  uniform  throughonl 
the  State.  All  property  in  this  State  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law ;  but  assessors  and  collectors 
of  town,  county  and  State  taxes  shall  be  elected  by  the  qualified  electors 
of  the  district,  county  or  town  in  which  the  property  taxed  for  State, 
county  or  town  purposes  is  situated.''  Constitution  of  California,  Art. 
IX, !  18. 

There  is  no  provision  in  the  Political  Code  which  requires,  in  terms, 
that  debts  secured  by  mortgage  shall  be  taxed.  That  Code  requires  that 
all  property  shall  be  taxed,  and  secdon  17  declares:  '*The  words 
*  personal  property'  include  money,  goods,  chattels,  evidence  ofdeU^  and 
^  thinge  in  aetianJ  " 

Unless  the  provision  of  the  Constitution  above  quoted  restrains  or 
limits  the  power  of  the  legislature,  so  as  to  prohibit  the  taxation  of 
^  evidences  of  debt  and  things  in  action,"  it  is  the  duty  of  the  assessors 
to  assess  not  only  mortgages,  but  all  debts  '*  solvent "  or  not  solvent,  and 
also  all  rights  of  action,  whe&er  arising  ex  eontraetu  or  ex  delicto. 

And  this,  Ist,  because  it  is  the  established  law  that  att  property  must 
be  taxed,  and  the  legislature  has  no  power  to  exempt  any  property ;  and 
2d,  because  the  legislature  has  declared  that  all  property  shall  be  taxed, 
and  attempted  to  include  in  the  definition  of  property  all  chaees  in  action. 

But  to  declare  that  it  is  the  duty  of  the  assessor  to  assess  all  ^  things 
hi  action,"  is  to  give  a  constniction  to  the  Constitution  which  must  lead 
to  the  grossest  absurdities.  The  Constitution,  in  its  application  to  the 
various  departments  of  the  Government,  and  to  individual  rights,  must 
rece  ve  such  a  construction  as  to  give  it  a  practical  operation.  There 
Vol.  XXI.— 89 
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would  be  a  contradiction  in  the  single  section  of  tlie  Constitution,  if  il 
were  constroed  as  requiring  that  all  property  should  be  taxed  equally  and 
uniformly  with  reference  to  its  ralue,  and  that  the  word  ^*  property  "  indudes 
those  things  practically  incapable  of  an  appraisement  bearing  any  definite 
relation  or  proportion  to  other  things  or  property. 

That  causes  of  action  are  dependent  on  too  many  contingencies  to  be 
capable  of  appraisement  which  shall  accord  with  any  rule  of  equality  or 
uniformity  of  value  is  too  plain  for  argument. 

Yet  the  Constitution  requires  that  all  property  shall  be  assessed  on  the 
ad  valorem  principle  by  local  assessors.  All  property  which  is  visible 
and  tangible  is  capable  of  such  assessment ;  choses  in  action  are  not 
The  word  "  property  "  has  been  used  in  our  language  in  several  senses  ; 
but  in  the  case  in  hand  we  cannot  be  limited  to  the  meaning  given  it  by 
the  Code,  but  may  also  —  and  such  is  our  duty  —  look  for  its  meaning  in 
the  Constitution.  The  Constitution  provides  that  no  property,  as  prop- 
erty, shall  be  taxed  except  such  as  is  capable  of  a  valuation  by  the  as- 
sessors, which  shall  be  ratably  equal  and  uniform  with  that  affixed  to  all 
other  property. 

In  Houghton  v.  Augtin,  47  Cal.  661,  it  was  held  that  taxation  must  be 
thus  equal  and  uniform  ;  and  in  People  v.  San  Francisco  Savings  Union^ 
81  id.  138,  that  a  valuation  by  an  assessor  is  the  very  foundation  of 
proceedings  for  apportioning  and  collecting  a  tax  on  property. 

The  thirteenth  section  of  Article  XI  of  the  Constitution  requires  that 
each  article  of  property,  capable  of  valuation,  shall  be  fixed  or  esti- 
mated, and  the  owner  thereof  made  to  pay  a  sum,  which  shall  bear  the 
same  proportion  to  the  whole  amount  levied  as  does  the  value  of  the 
particular  property  to  the  aggregate  value  of  all  the  property  in  the 
State  or  tax  district. 

Under  our  Constitution,  therefore,  the  subject  of  taxation  is  the  sum 
of  all  the  values. 

Independent  of  other  constitutional  restrictions  the  State  might  take 
such  portions  of  the  wealth  witliin  its  borders  —  the  burden  being  dis- 
tributed with  uniformity  —  as  the  legislative  department  might  deem 
necessary  for  the  support  or  defense  of  the  Grovemment.  In  this  respect 
there  would  be  no  limitation,  save  that  resulting  from  moral  considera- 
tions, addressing  themselves  to  the  consciences  of  individual  legislators. 
Supposing  —  what  would  thus  be  possible  in  theory  —  that  the  neoessi* 
ties  of  Government  required  a  tax  of  one  hundred  per  cent  on  all 
values ;  or,  what  would  be  the  result  of  such  a  tax,  an  appropriation  of 
all  the  property  in  the  State,  it  is  plain  that  the  State  would  receive  no 
benefit  from  evidences  of  debt  due  by  some  of  her  citizens  to  others,  and 
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pajshle  out  of  the  tangible  property  which  the  State  had  already 
take!i. 

It  is  property  in  possession  or  enjoyment,  and  not  merely  in  right, 
which  most  ultimately  pay  every  tax. 

The  legislature  may  declare  that  a  cause  of  action  shall  be  taxed,  but 
a  cause  of  action  cannot  pay  the  tax ;  and  this  because  it  has,  and  can 
have,  no  value  independent  of  the  tangible  wealtn  out  of  which  it  may 
be  satisfied. 

In  a  certain  sense  a  promissory  note  or  any  credit  is  property. 
Whether  ^*  solvent,"  as  the  term  is  ordinarily  eqiployed,  or  not,  it  may 
be  assigned  for  value ;  it  would  be  difficult,  however,  to  explain  why  a 
note  discounted  at  twenty  per  cent  would  be  less  appropriately  called 
'*  property  "  than  one  sold  at  par.  In  any  case,  a  credit  has  no  value 
other  than  the  value  it  has  acquired  by  reason  of  the  probability  that  the 
property,  having  present  actual  value,  tqwn  which  a  teas  is  levied  and  coir 
lectedj  will  be  applied  to  the  satisfaction  of  the  claim  it  represents.  He 
who  has  the  property  in  possession  must  be  taxed  on  its  value,  and  the 
value  once  taxed  cannot  be  retaxed  without  a  violation  of  the  constitu- 
tional provision  that  each  value  shall  be  taxed  proportionately  to  the  sum 
of  all  the  values. 

The  sovereign  power  of  the  people,  in  employing  the  prerogative  of 
taxation,  regards  not  the  claims  of  individuals  on  individuals,  but  deals 
with  the  aggregate  wealth  of  all ;  that  which  is  supposed  to  be  unlimited 
is  here  limited  by  an  inexorable  law  which  parliaments  cannot  set  aside, 
for  it  is  only  to  the  actual  wealth  that  governments  can  resort,  and, 
that  exhausted,  they  have  no  other  property  resource.  This  is  as  certain 
M  that  a  paper  promise  to  pay  money  is  not  money. 

It  may  not  be  possible  in  every  case  to  show  that  the  debtor  has  paid 
the  tax  assessed  to  his  creditor.  But  it  admits  of  mathematical  demon- 
stration —  if  the  other  property  in  the  State  has  been  assessed  at  its 
value  —  that  the  money  which  shall  ultimately  satisfy  the  debt  (if  it  is 
ever  satisfied)  has  paid  its  tax.  If  it  were  practicable  to  assess  all  the 
property  in  the  State  at  the  same  moment  of  time,  it  would  be  clear  to 
every  mind  that  an  assessment  of  a  credit  was  an  attempt  to  transfer  to 
it  a  value  elsewhere  assessed.  It  may  happen,  as  the  assessor  goes  his 
round,  that  the  same  piece  of  tangible  personal  property  is  in  fact  twice 
taxed ;  but  in  every  such  case  the  presumption  is  that  he  first  found  in 
possession  has  parted  with  it  for  its  value ;  that  when  the  second  person 
is  assessed,  the  first  has  received  other  property  of  like  value  to  that 
*wice  assessed;  so  that  the  uniformity  required  by  the  Constitution  is 
maintained  in  effect     But  if  a  debtor  is  found  to  be  the  owner  of  $1,000, 
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and  is  asseiised  for  that  som,  and  his  creditor  is  found  to  be  the  owner  of 
his  note  for  $1,000,  and  is  assessed  for  a  like  snm ;  and  if,  the  daj  after 
the  visit  of  the  assessor  to  the  creditor,  the  debtor  shall  pay  his  note,  it 
is  clear  that  the  same  valae  has  been  twice  taxed ;  since  the  debtor  has 
parted  with  hia  money,  and  received  only  that  which  is  certainly  not  tax* 
able  property  in  hU  hands,  and  which  can  never  afterward  be  assessed* 
When  a  debtor  pays  his  debt  he  does  not  abstract  or  destroy  any  portion 
of  the  taxable  property  of  the  State;  the  aggregate  of  valaes  remains 
the  same. 

In  Peoph  V.  Bdd^^^  Cal.  886;  S.  C,  18  Am.  Bep.  148»  145,  thia 
eonrt  said :  ''The  word  '  property '  is  used  in  that  section  of  the  Consti- 
tation  in  its  ordinary  and  popular  sense,  and  this  is  the  general  mle  in 
the  interpretation  of  constitutions  and  statutes,  unless  the  context  showa 
that  the  words  are  used  in  a  technical  or  some  arbitrary  sense.'*  Witk 
this  general  proposition  I  fully  agree,  but  I  am  not  prepared  to  admit 
that,  in  its  vulgar  sense,  tfie  word  'property '  includes  off  cAoMt  m  aetiom» 
And  I  feel  compelled  to  dissent  from  the  statement  which  follows,  in  the 
same  opinion :  **  There  is  no  good  reason  to  believe  that  the  word  was 
used  in  that  section  ({  18,  Art.  XI)  in  a  sense  materially  differing 
from  that  which  it  has  in  other  sections  of  that  instrument.''  A 
single  illustration  will  show  that  tiie  foregoing  is  not  literally  correct  It 
has  never  been  doubted  in  these  arguments  that  gold  and  silver  money  is 
property  which  may  be  taxed.  Such  coins  are  more  than  promises  to 
pay;  they  are  composed  of  metals  recognijBed  as  standards  of  value 
throughout  the  commercial  world,  and  everywhere  of  purchasing  capac- 
ity. But  it  has  been  repeatedly  held  that  the  clause  of  the  Constitution 
(Art  I,  i  8):  ''Nor  shall  private /mparfy  be  taken  for  public  use 
without  just  compensation,"  prohibits  the  taking  of  money.  The  reason 
is  apparent  The  compensation  spoken  of  is  money,  and  it  would  leai} 
to  an  absurdity  to  say  that  money  should  be  taken  for  the  public,  only  in 
case  an  equal  sum  of  money  should  be  paid  to  the  dtixen  when  the  money 
was  taken.  Such  is  the  uncertainty  of  human  language,  that  it  is  abso- 
lutely necessary  to  consider  the  eonUxt  in  order  to  determine  the  sense  in 
which  a  particular  word  is  employed,  if  it  can  ever  be  employed  in  more 
than  one. 

The  facts  of  the  present  case  do  not  present  any  question  as  to  tiie 
power  of  tbe  legislature  to  require  the  payment  of  a  specific  sum  hy 
way  of  license  for  the  transaction  of  a  particular  badness,  <Hr  the  per- 
formance of  particular  acts. 

The  views  above  expressed  remove  the  objection  heretofore  resorted 
to,  Uiat  the  creditor  cannot  complain  if  the  debtor  shall  pay  a  donUe 
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Ux*  Th  3  creditor  can  always  complain,  because  the  credit  should  not 
06  taxed  at  all,  inasmuch  as  it  has  no  independent  value,  and,  therefore, 
eannot  be  taxed  in  proportion  to  such  value  (as  part  of  the  aggregate  of 
Talues)  in  the  manner  required  bj  the  Constitution. 

And  in  the  foregoing  a.  effort  has  been  made  to  abstain  from  any 
reference  to  the  moral  effects  of  a  species  of  legislation  which  ordinarily 
transfers  the  burden  of  taxation  from  the  lender  to  the  borrower,  and 
encourages  misrepresentation  and  perjury  by  permitting  the  collection  of 
a  tax  to  depend  upon  the  oath  of  the  creditor  based  on  hb  apimanot  the 
■olvency  of  his  debtors*  The  case  should  be  decided  by  reference  to  the 
power  of  the  legislature  under  the  Constitution. 

I  am  of  the  opinion  that  ^'  credits  "  are  not  '^  property  "  subject  to  taxar 
tion  within  the  meaning  of  the  section  of  the  Constitution  above  quoted. 

Judgment  reversed  and  cause  remanded.     Remittitur  forthwith. 

Wallaob,  C.  J.,  concurring:  The  question  in  hand  is,  whether 
^  credits  "  are  '^  property  "  in  the  sense  in  which  the  latter  word  is  em- 
ployed in  the  thirteenth  section  of  the  eleventh  article  of  the  Constitution! 
which  requires  all  "  property  "  to  be  taxed  in  proportion  to  its  value. 

It  is  not  doubted,  of  course,  that  even  though  credits  be  not  property 
in  the  sense  referred  to,  and,  consequently,  not  to  be  taxed  <t$  property, 
the  legislature  may,  nevertheless,  in  its  discretion,  impose  a  tax  upon 
such  credits ;  as,  for  instance,  it  may  require  stamps  of  graduated  denom- 
ination to  be  affixed  to  each  promissory  note  or  evidence  of  indebted* 
ness  executed,  which  form  of  tax,  when  put  in  operation,  would  probably 
enable  everybody  (certainly  all  borrowers)  to  realize  the  important  truth, 
that  a  tax  imposed  upon  credits,  tVi  whatever  farm  it  be  tmpaeedy  must 
always, be  paid,  not  hy  the  creditor  hut  by  the  debtor. 

Returning,  then,  to  the  question  whether  credits  must  be  considered  to 
be  *'  property  "  in  the  sense  adverted  to,  it  will  be  remembered  that  the 
affirmative  was  maintained  here  in  People  v.  McOreery^  34  Cal.  482,  and 
upon  the  authority  of  that  case  was  assumed  in  People  v.  JStfi^y,  48  Cal. 
881 ;  S.  C,  18  Am.  Rep.  148.  The  question,  however,  involving  as  it 
does  the  correct  construction  of  the  text  of  the  Constitution  itself,  in 
respect  to  a  matter  of  so  great  and  constantly  recurring  importance  as 
the  working  of  the  general  revenue  system  of  the  State,  is  not,  in  my 
opinion,  to  be  determined  by  reference  to  mere  precedents,  or  to  decisions 
already  made. 

Considerations,  upon  which  the  doctrine  of  stare  deeieie  is  supposed  to 
be  founded,  certainly  do  not  attach  to  a  controversy  of  this  character. 
A  re-euunination  of  the  general  question,  wholly  unembarrassed   by 
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what  oar  predecessors  or  we  oarselves  may  have  said,  if  seen  to  haTe 
been  ill-fouDded  in  law,  does  not  inyolve  either  the  possible  disturbanoe 
of  vested  rights,  or  the  overthrow  of  rules  of  property  supposed  to  have 
become  fixed  and  settled. 

I  am  of  opinion  that  credits  are  not  property,  in  the  sense  in  nhich 
the  ''property"  is  used  in  the  thirteenth  section  of  the  eleventh 
article  of  the  Constitution.  That  credits  are  correctly  designated  as 
*'  property,**  in  a  general  sense,  no  one  of  course  will  deny ;  and  that  they 
fail  within  the  true  meaning  of  that  word,  as  employed  in  other  portions 
of  the  Constitution,  is  readily  conceded. 

But,  as  observed  by  Yattel, ''  it  does  not  follow  either  logically  or 
grammatically  that  because  a  word  occurs  in  one  section  with  a  definite 
sense,  that  therefore  the  same  sense  is  to  be  adopted  in  every  other  sec- 
tion in  which  it  occurs."     Book  2,  ch.  17,  f  285. 

It  certainly  requires  neither  discussion  nor  authority  to  show  that  in 
searching  for  the  true  sense  in  which  a  word  has  been  used  in  a  palrticu- 
lar  instance,  it  is  proper  —  in  fact,  often  indispensable  — -  to  consider  as 
well  the  subject-matter  which  it  concerns,  as  the  immediate  connection 
in  which  it  was  used.  Neither  philology,  nor  criticism,  of  themsdvest 
afford  safe  rules  for  the  interpretation  of  the  language  of  statesmen  used 
in  establishing  a  system  of  finance,  and  providing  for  the  fiscal  necesst* 
ties  of  the  State. 

The  language  found  in  the  thirteenth  section  of  the  eleventh  article  of 
the  Constitution,  referred  to,  is  as  follows :  '<  Taxation  shall  be  equal 
and  uniform  throughout  the  State.  All  property  in  this  State  shall  be 
taxed  in  proportion  to  its  value,"  etc 

Thb  provision  of  the  Constitution  established  the  cardinal  rule  that 
property  taxation  in  this  State  should  always  be  imposed  upon  Bji/xd  va* 
lorem,  as  contradistinguished  from  a  specific  basis,  and  may  be  parsr 
phrased  thus :  ''  All  the  actual  wealth  within  this  State  shall  be  equally 
burdened  with  the  support  of  the  Grovernment."  That  ''  property,"  aa 
here  employed  in  the  Constitution,  and  **  actual  wealth,"  as  used  in  the 
paraphrase,  are  synonymous,  and  that  each  of  them  alike  excludes  mere 
credits,  is  believed  to  be  demonstrable.  In  the  nature  of  things,  both 
the  scale  of  public  expenditure  indulged  and  the  consequent  degree  of 
taxation  necessary  for  its  supply  have  reference  to  the  actual  aggregate 
wealth  for  the  political  community  to  which  government  looks  for  sup* 
port  These  habitually  vary  as  the  State  is  popularly  said  to  be  eom- 
paratively  rich  or  comparatively  poor. 

The  legislature^  in  making  up  the  budget,  must  necessarily,  therefore^ 
.ook  to  the  aggregate  amount  of  actual  wealth  in  the  hands  of  the  people 
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and  borne  upon  the  tax-rolls.  This  constitates  the  capacitj  to  pa;*,  which 
it  ift  always  indispensable  for  the  statesman  to  consider.  And  In  con- 
sidering it,  how,  it  may  be  asked,  can  it  be  supposed  that  the  aggregate 
wealth  of  the  people  —  their  actual  capacity  to  pay  taxes  —  is  at  all 
made  up  of  credits  —  the  mere  indebtedness  owing  by  individual  mem- 
bors  of  the  body  politic  to  others  of  its  members  ? 

An  answer  would  perhaps  most  readily  be  found  in  supposing,  were 
such  a  thing  possible,  that  the  entire  tax-rolls  exhibited  nothing  but  such 
indebtedness.  Taxation  attempted  under  such  circumstances  would  of 
course  be  wholly  fanciful,  as  having  no  actual  basis  for  its  exercise. 

It  must  result,  therefore,  that  mere  credits  are  a  false  quantity  in  as* 
certaining  the  sum  of  wealth  which  is  subject  to  taxation  as  property, 
and  that,  in  so  far  as  that  sum  is  attempted  to  be  increased  by  the  addi- 
tion of  those  credits,  property  taxation,  based  thereon,  is  not  only  merely 
fanciful,  but  necessarily  the  unconstitutional  imposition  of  an  additional 
tax  upon  a  portion  of  the  property  already  once  taxed.  Thus,  if  there 
be  within  the  State  only  one  million  and  a  half  in  actual  material  wealth, 
and  if  there  be  in  addition  a  half  million  of  credits,  a  tax  of  one  per 
cent  imposed  upon  the  two  millions  thus  made  up,  will  prove  to  be  in 
reality  a  double  tax  upon  that  portion  of  the  one  million  and  a  half  of 
actual  wealth  which  is  represented  a  second  time  as  credits ;  from  which 
double  tax  the  remainder  of  the  actual  wealth,  however,  will  escape  alt> 
gether.  To  illustrate  :  let  it  be  supposed  that  it  is  shown  by  the  roll  that 
the  one  million  and  a  half  of  actual  wealth  is  made  up  of  one  million  in 
goodi  and  one-half  million  in  moiMy,  and  that  the  loan  of  the  half  million 
in  money  has  created  the  half  million  in  credits.  It  will  be  seen  that 
while  the  one  million  in  goods  is  set  down  upon  the  roll  but  once,  the 
half  million  of  money  is  set  down  twice  for  the  purposes  of  taxation  — 
once  as  money  in  the  hands  of  the  borrowers  —  again  as  money  in  the 
hands  of  the  lenders  —  in  the  form  of  "  credits  "  —  that  is  to  say,  the 
promissory  notes  given  by  the  borrowers.  The  goods  being  represented 
but  once  are  taxpd  but  once ;  the  money,  however,  being  represented 
twice  upon  the  assessment-roll  is  twice  taxed.  This  assuredly  is  not  th$ 
equal  taxation  of  property  guaranteed  by  the  Constitution. 

The  taxation  thus  imposed  nominally  upon  ^  credits  "  having  resulted 
in  the  double  taxation  of  the  money,  the  additional  tax  must,  of  course, 
be  paid  by  some  one.  And  here  all  human  experience,  as  well  as  the 
settled  theories  of  finance,  concur  that  it  is  not  the  lender  who  pays  -^ 
but  the  borrower.  The  borrower  is  the  consumer.  The  interest  which 
he  pays  to  the  lender  is  the  prime  cost  of  the  delay  for  which  he  has 
tontracted.     If  the  government,  by  the  imposition  of  additional  taxesi 
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inoreaso  the  cost,  the  borrower,  being  the  consomer,  most  pay  it.  Hie 
truth  of  this  proposition  is  indeed  bo  generally  reoogniaed  that  it  ia  not 
onasnal  to  insert,  in  the  instrument  bj  which  the  repayment  of  the  loan 
is  secnred,  a  distinct  covenant  npon  the  part  of  the  borrower  to  refund 
to  the  lender  all  taxes  which  the  latter  may  be  compelled  to  pay  by  rea- 
son of  the  loan ;  and  even  where  the  covenant  is  omitted,  the  lender  is 
doubtless  fully  protected  at  the  expense  of  the  borrower,  by  the  exaction 
of  an  increased  rate  of  interest  upon  the  loan.  To  hold,  therefore,  that 
^  credits  "  constitute  **  property  "  within  the  intent  of  the  thirteenth  sec- 
tion of  the  eleventh  article  of  the  Constitution  would  be  to  attribute 
a  meaning  to  the  word  *^  property,"  as  there  used,  which  would  not 
promote,  l)ut  would  utterly  defeat  the  uniformity  of  property  taxa- 
tion in  this  State  which  it  was  the  principal  purpose  of  that  section 
to  secure. 

I  therefore  concur  that  the  judgment  of  the  court  below  be  re- 
versed. 

Gbogkbtt,  J.,  concurring:  I  concur  in  the  opinion  of  Mr.  Justice 
McKiNSTRT,  and  while  it  is  not  to  be  denied  that  the  proposition 
that  solvent  debts  are  not  ''property "  for  the  purposes  of  taxation 
within  the  intent  of  Art.  Al,  §  13  of  the  Constitution,  it  is  in 
conflict  with  several  prior  decisions  of  this  court.  I  am  satisfied, 
upon  more  mature  deliberation  and  in  the  light  of  the  lattT  and 
more  exhaustive  arguments  of  the  questions,  tnat  the  former  rul- 
ings on  this  point  cannot  be  supported.  The  Constitution  being 
the  fundamental  law,  it  is  of  the  utmost  consequence  to  the  people 
that  its  provisions  should  be  properly  construed.  This  is  peculiarly 
true  of  tnose  provisions  relating  to  the  power  of  taxation  —  a  power 
more  subject  to  abuse  than  any  other,  and  which  directly  affects  the 
interest  of  every  citizen.  Whatever  weight  may  be  due  to  the  rule 
of  stare  decisis,  as  applied  to  other  subjects,  it  ought  not,  in  my 
opinion,  to  prevent  a  return  to  a  proper  constructiou  of  those  pro- 
visions of  the  Constitution  which  affect  the  vital  question  of  taxa- 
tion. No  great  property  rights  have  grown  up  under  the  former 
construction,  which  can  be  injuriously  affected  by  the  change  in 
the  rule  ;  and  I  discover  no  sufBcient  reason  for  persisting  in  a 
construction,  the  only  effect  of  which,  in  a  large  majority  of  cases, 
is  to  inflict  upon  the  borrowers  of  money  an  unjust  and  oppressive 
system  of  double  taxation.  That  this  is  the  necessary  result  of  a  tax 
on  debts  secured  by  mortgage  for  money  loaned,  is  in  my  opinion,  too 
plain  to  admit  of  debate.  In  the  case  of  The  Savings  and  Loan  So- 
ciety V.  Austin,  46  Cal.  415,  I  have  stated  at  len^h  my  reasons  for 
that  opinion,  and  it  is  unnecessary  to  repeat  them  nere.  I  still  adhere 
to  that  opinion;  and  in  addition  to  the  reasons  stated  by  Mr.  Justice 
McEiNSTRY  why  the  tax  involved  in  the  present  case  should  be 
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«et  aside,  I  think  that  the  facts  disclosed  by  this  record  present  a  clear 
<»8e  of  doable  taxation  of  the  same  subject-matter ;  and  the  tax,  haTing 
been  paid  by  the  mortgagors,  cannot  a^n  be  collected  from  the  mort- 
gagee. 

But  while  holding  that  solvent  debts  are  not  <'  property  "  in  the  sense 
of  Art.  XI,  §  13  of  the  Constitution,  and  therefore  are  not  required  to 
be  taxed  on  the  ad  valorem  principle,  it  does  not  follow  that  the  legislap 
ture  is  for  that  reason  powerless  to  tax  them  in  some  other  form.  It 
•exerdses  unquestioned  the  right  to  tax  avocations,  not  because  an  avoca- 
tion is  property,  but  because  the  power  and  mode  of  taxation  are  un- 
limited, except  in  so  far  as  they  are  restricted  by  the  Constitution ;  and 
Art  XI,  §  13,  prescribes  the  method  only  in  respect  to  such  subjects  of 
taxation  as  are  "  property  "  in  the  sense  of  that  clause.  Solvent  debts 
not  being  <^  property  "  in  that  seose,  cannot  be  taxed  as  such  under  that 
provision,  as  was  attempted  to  be  done  in  the  present  case.  But  it  might 
be  competent  for  the  legislature  to  require  a  stamp  tax  on  a  mortgage  or 
a  promissory  note,  for  the  same  reason  that  it  may  tax  the  avocation  of 
an  auctioneer.  In  that  event  it  would  be  a  tax  on  the  transaction  of 
making  the  note  or  mortgage,  and  not  a  tax  on  the  debt  as  property. 

Mr.  Justice  Rhodes  dissented. 
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(61  Osl.  845.) 

SUfpjtagt  %n  tnuaitu  —  when  not  ^ecHve  cw  offoinit  auignee  ^  biB  Qf  lading. 

Die  vendor  of  goods  shipped  them  by  defendant*  v  ndlioad  to  the  vendee  as  oonslgnet^ 
with  bill  of  lading  in  the  nsoal  form.  While  the  goods  were  in  transit  the  vendee 
became  insolvent  and  the  vendor  notified  defendant  to  stop  the  goods.  Shortly  after 
•oeh  notification  the  vendee  indorsed  the  biU  of  lading  in  the  nsnal  ooaise  of  bnsl- 
ness  to  plaintiff,  who  in  good  faith,  and  withoat  knowledge  of  the  inscdvenoy  or  of  the 
stoppage,  advanced  money  thereon.  HeU^  that  pkdntiiE,  on  tender  of  the  freight  and 
dhaiges,  was  entitled  to  receive  the  goods  from  the  carrier  as  agafawt  the  vendor. 

ACTION  to  recover  the  value  of  merchandise  alleged  to  have  been 
•    converted  by  defendant  to  its  own  use.    The  merchandise  was  sold 
by  Samuel  Hart  &  Company,  of  Philadelphia,  and  Lawrence  db  Cohen, 
of  New  York,  to  Adelsdorfer  Brothers,  of  San  Francisco,  about  the  1st 
of  December,  1871,  and  shipped  immediately  for  San  Francisco  by  the 
Vol.  XXI.— 90 
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Pacific  Fast  Freight  Line,  which  was  a  common  carrier  between  the 
Atlantic  coast  and  San  Francisco,  to  be  deliyered  to  Adelsdorf  er  Brotherly 
at  San  Francisco.  The  defendant  owned  the  railroad  between  Ogden 
and  San  Francisco,  which  formed  a  branch  of  the  Fast  Freight  Line. 
On  the  20th  day  of  December,  1872,  Adelsdorfer  Brothers  became  insol- 
vent. On  the  dd  day  of  January,  1872,  at  twenty  minutes  before  9 
o'clock  A.  H.,  the  vendors  notified  defendant  that  the  consignees  had  failed 
and  the  goods  were  not  paid  for,  and  that  they  stopped  them  in  the  hands 
of  the  defendant.  The  goods  were  then  in  transit.  About  two  hours 
after  this  notification,  Adelsdorfer  Brothers  assigned  the  biUs  of  lading 
to  the  plaintiffs,  who  were  auctioneers,  and  who  had  been  for  more  than 
fifteen  years  in  the  habit  of  receiving  from  the  assignors  such  bills  of 
hiding,  and  selling  the  goods  at  auction  on  their  arrival,  and  reimbursing 
themselves  out  of  the  proceeds.  The  plaintifb  did  not  know  of  the 
insolvency  of  the  assignors,  nor  did  they  know  of  the  notification  of  the 
vendors  until  the  20th  of  February,  1872.  The  pkintiff  exhibited  the 
bills  of  lading  to  the  defendant  and  demanded  the  goods,  but  the  defend- 
ant refused  to  deliver  them,  and  about  the  20th  of  March,  1872,  delivered 
them  to  the  vendors.  The  court  below  rendered  judgment  for  the  plain- 
tilb,  and  the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

CamphM^  Fax  ^  OtMmpbeUj  for  appellant.  The  right  of  stoppage  m 
traniitu  having  been  in  fact  exercised  by  notices  to  the  carrier,  before 
the  indorsement  of  the  bills  of  lading  to  plaintiffs  by  vendees,  thai 
indorsement  was  inoperative,  and  vested  in  plaintiffs  no  greater  interest 
than  vendees  then  had.  Lickbarrow  v.  Mdgon^  1  Smith's  Lead.  Gas. 
843 ;  Gumey  v.  Bekrmd,  8  £1.  &  Bl.  622 ;  Mattram  v.  He^^  5  Den. 
634 ;  J<me9  v.  Bad,  37  Cal.  631 ;  2  Kent's  Com.  552 ;  The  7%est,  Law 
Journal  Reports,  vol.  32,  part  3,  p.  99  ;  6  Whart  (Penn.)  418  ;  Abbott 
on  Shipping  (9th  ed.),  418  ;  Kay's  Shipmaster  and  Seamen,  460,  461 ; 
Jones  on  Bailments,  Appendix,  p.  84 ;  Cross  on  the  Law  of  Lien  and 
Stoppage,  247,  marg.  p.  389 ;  20  Wend.  280,  282  ;  24  N.  T.  648 ;  8 
Kern.  638 ;  Brcdn  v.  Harden^  2  Carr.  &  P.  52. 

Browne's  Law  of  Carriers,  233,  says :  '^  It  is  almost  unnecessary  to  add, 
that  when  the  right  of  stoppage  in  tramitu  has  been  exercised,  Uie  rigfat 
is  in  the  nature  of  a  claim  to  lien,  and  not  an  absolute  resumption  of 
ownership ; "  citing  40  Yt.  145 ;  53  Penn.  St  885 ;  55  id.  300 ;  28  Md. 
896;  21  La.  Ann.  268. 

And  Robson  on  Bankruptcy,  310,  says  :  ^  But  the  weight  of  authority 
and  judicial  dicta  is  in  favor  of  the  stoppage  operating  not  as  a  resdssioa 
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of  the  contract,  bat  only  as  a  restoration  of  his  lien  to  the  vendor ; " 
citing  many  cases. 

No  case  has  yet  been  foond  which  intimates  that  this  property  thus 
reyested,  or  this  lien  thus  resumed,  can  again  be  made  ambulatory  or  set 
afloat  by  any  sabseqaent  act  of  the  rendee.  It  has  ^  revested  "  or 
^  resumed." 

Bobson  on  Bankraptcy,  p.  801,  treating  of  stoppage  in  tramUu,  says: 
^  A  bill  of  lading  indorsed  by  the  consignor  and  sent  by  him  to  the  con- 
signee will  not  of  itself  divest  the  consignor's  right  to  stop  the  goods," 
citing  5  M.  &  S.  850 ;  8  East,  98  ;  8  M.  &  W.  442;  2  T.  R.  674;  and 
8  E.  &  B.  410,  422 ;  <<  the  effect  of  a  document  of  this  sort  bemg  to 
g^ye  a  right  to  possession,  and  not  possession  itself.  But  if  the  bill  of 
lading  is  before  notice  of  the  stoppage  of  the  goods  banajide  indorsed  by 
the  consignee  to  a  third  party  for  value,  the  right  of  the  transferee  will 
prevail  as  against  the  vendor's  right  to  stop." 

W.  Bi  Ehodei,  S.  M.  Wilson,  ^  W.  W.  Chpe,  for  respondento. 

Crockbtt,  J.  This  case  comes  up  on  the  findings,  and  there  is,  there- 
fore,  no  controversy  as  to  the  facts ;  the  only  question  being,  whether  the 
plaintilb  are  entitled  to  judgment  on  the  facts  found.  The  &cts  neces- 
sary to  a  correct  understanding  of  the  only  question  of  law  in  the  case 
are,  that  a  mercantile  firm  in  New  York  sold  certain  merchandise  on 
credit  to  a  similar  firm  in  San  Francisco,  and  shipped  the  same  in  the 
usual  course  of  business,  by  railway,  to  the  vendees  as  consignees,  under 
bills  of  lading  in  the  usual  form.  The  bills  of  lading  were  received  at 
San  Francisco  by  the  consignees  before  the  goods  arrived  ;  and  while 
the  merchandise  was  in  transit,  in  the  custody  of  the  defendant  as  a  com- 
mon carrier,  the  consignees  failed,  and  became  insolvent,  and  thereupon 
the  vendors  notified  the  defendant  in  writing  that  they  stopped  the  goo<U 
in  trantitu ;  that  the  vendees  had  become  insolvent,  and  the  goods  were 
not  paid  for,  and  that  they  must  not  be  delivered  to  the  consignees,  but 
to  the  vendors.  The  plaintiffs  then  were,  and  for  many  years  had  been, 
auctioneers  and  commission  merchants,  doing  business  in  San  Francisco, 
and  had  been  in  the  habit  of  receiving  from  the  consignees  bills  of  lading 
and  goods  under  them,  for  sale  on  commission.  About  two  hours  after 
the  notice  of  stoppage  in  transitu  was  served  upon  the  defendant,  the  con- 
signees indorsed  and  delivered  the  bills  of  lading  to  the  plaintiffs,  who, 
OD  the  faith  thereof  and  of  the  goods  named  therein,  <<  advanced  a  sum  oi 
money  to  the  consignees  in  the  usual  course  of  business  ; "  and  the  sum 
so  advanced  was  to  be  reimbursed  out  of  the  proceeds  of  the  goods,  which 
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were  to  be  aold  at  auction  by  the  plaintiffs.  At  the  time  of  the  indorse 
tnent  and  transfer  of  the  bills  of  ladmg  to  the  plaintUb,  they  luid  no 
notice  that  the  consignees  were  in  failing  circamstances,  or  had  failed,  or 
that  any  notice  of  stoppage  in  tranntu  had  been  serred  upon  the  defend- 
:ant.  While  the  goods  were  still  in  the  possession  of  the  defendant  as  a 
common  carrier,  the  plaintifEs,  as  holders,  exhibited  to  the  defendant  the 
bills  of  lading,  tendered  the  charges,  and  demanded  a  deliyery  of  the 
-goods,  which  was  refused,  and  the  action  is  to  recover  their  yalue. 

The  question  involved  being  one  of  great  practical  importance,  it  has 
been  discussed  by  counsel,  both  orally  and  in  printed  arguments,  with 
learning  and  ability.  But  after  the  most  careful  research,  they  have 
failed  to  call  to  our  attention  a  single  adjudicated  case  in  which  the  pre- 
•cise  question  under  review  has  been  decided  or  discussed*  There  are 
numerous  decisions,  both  in  England  and  America,  to  the  effect  that 
where  goods  are  consigned  by  the  vendor  to  the  vendee,  under  bills  of 
lading  in  the  usual  form,  as  in  this  case,  an  attempt  by  the  vendor  to  stop 
the  goods  iVt  tranniu  will  be  unavailing  as  against  an  assignee  of  the  bill 
>of  lading,  who  took  it  in  good  faith,  for  a  valuable  consideration,  in  the 
usual  course  of  business,  before  the  attempted  stoppage.  The  leading 
-case  on  this  point  is  Lickharrmc  v.  Mctsan  2  Term  B.  68,  the  authority 
•of  which  has  been  almost  universally  acquiesced  in  by  the  courts  and 
text-writers,  in  this  country  and  in  England.  There  being  little  or  no 
•conflict  in  the  authorities  on  the  point  adjudicated  in  that  case,  it  would 
be  useless  to  recapitulate  them  here.  But  it  is  important  to  ascertain  the 
principles  which  underUe  these  decisions,  that  we  may  determine  to  what 
•extent,  if  at  all,  they  are  applicable  to  the  case  at  bar.  The  first,  and,  as 
I  think,  the  controlling  point  determined  in  these  cases,  is,  that  by  the  bill 
•of  lading  the  legal  title  to  the  goods  passes  to  the  vendee,  subject  only  to 
the  Hen  of  the  vendor  for  the  unpaid  price  ;  which  lien  continues  only  so 
long  as  the  goods  are  in  transit,  and  can  be  enforced  only  on  condition 
that  the  vendee  is  or  becomes  insolvent  while  the  goods  are  in  transit 

On  the  failure  of  each  of  these  conditions,  the  right  of  stoppage  Is  gone 
4ind  the  lien  ceases,  even  as  against  the  vendee.  But  it  is  further  settled 
^y  these  adjudications,  that  if  the  bill  of  lading  is  assigned,  and  the  legal 
title  passes  to  a  bana^de  purchaser  for  a  valuable  oonsideration  bejbr$ 
the  right  of  stoppage  is  exercised,  the  lien  of  the  vendor  ceases  as  against 
the  assignee,  on  the  well-known  principle  that  a  secret  trust  will  not  be 
enforced  as  against  a  bona  fids  holder  for  value  of  the  legal  title.  In 
such  a  case,  if  the  equities  of  the  vendor  and  assignee  be  considered  equal 
(and  this  is  certainly  the  light  most  favorable  to  the  vendor  in  which  the 
transaction  can  be  regarded),  the  rule  applies  that  where  the  equides  are 
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equal  the  legal  title  will  prevail.  But  in  such  a  case  it  would  be  difficult 
to  maintain  that  the  equities  are  equal.  The  vendor  has  voluntarily 
placed  in  the  hands  of  the  vendee  a  muniment  of  title,  clothing  him  witb 
the  apparent  ownership  of  the  goods ;  and  a  person  dealing  with  him  in. 
the  usual  course  of  business,  who  takes  an  asrignment  for  a  valuable  con- 
sidoration,  without  notice  of  such  circumstances  as  render  the  bill  of  lading, 
not  fairly  and  honestly  assignable,"  has  a  superior  equity  to  that  of  the 
vendor  asserting  a  recent  lien,  known,  perhaps,  only  to  himself  and  the- 
vendee.    Brewtter  v.  AW,  42  Cal.  180 

These  being  the  conditions  which  determine  and  control  Uie  relative 
rights  of  the  vendor  and  assignee,  where  the  assignment  is  made  before  the- 
notice  of  stoppage  is  given,  precisely  the  same  principles,  in  my  opinion, 
are  applicable  when  the  assignment  is  made  after  the  carrier  is  notiileA 
by  the  vendor.  Notwithstanding  the  notice  to  the  carrier,  the  vendor^s- 
lien  continues  to  be  only  a  secret  trust  as  to  a  person,  who,  in  the- 
language  of  Mr.  Benjamin,  in  his  work  on  Sales,  secdon  866,  takea^ 
an  assignment  of  a  bill  of  lading  ^  without  notice  of  sudi  droum- 
stance  as  renders  the  bOl  of  lading  not  fairly  and  honestly  assignable.^ 
The  law  provides  no  method  by  which  third  persons  are  to  be  affected* 
with  construcdve  notice  of  acts  transpiring  between  the  vendor  and 
the  carrier;  and  in  dealing  with  the  vendee,  whom  the  vendor  haa 
invested  with  ihe  legal  title  and  apparent  ownership  of  the  goods,  a 
•tranger,  advancing  his  money  on  the  futh  of  this  apparently  good  title^ 
IS  not  bound,  at  his  peril,  to  ascertain  whether,  possibly,  the  vendor  may^ 
not  have  notified  a  carrier  —  it  may  be  on  some  remote  portion  of  the 
route  —  that  the  goods  are  stopped  in  traneiiu.  If  a  person,  taking  an 
assignment  of  a  bill  of  lading,  is  to  encounter  these  risks,  and  can  take 
the  assignment  with  safety  only' after  he  has  inquired  of  the  vendor,  and 
of  every  carrier  through  whose  hands  the  goods  are  to  come,  whether  a 
notice  of  stoppage  in  transition  has  been  given,  it  is  quite  certain  thai 
prudent  persona  will  cease  to  advance  money  on  such  securities,  and  a 
very  important  dass  of  commercial  transactions  will  be  practically 
abrogated.    In  mj  opinion  the  judgment  should  be  affirmed,  and  it  is  sc 
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Abqubs  y.  Wa»boh. 

IfatynilPi— q^cwyt  to  btptoiM. 

IhtlMMeoC  laMtnpoaiMrioottBBoirteda  mortgage  of  the  ttopttolie  ndndlqrlilB 
the  oondBg  MMOB  and  whloh  were  not  yet  pbmted.    Aid;  tliet  the  motlgi^e  wai 

k  CTION  of  replevin.    The  opinion  states  the  case. 

71  B.  BUhopj  for  appellant,  cited  Bernard  y.  BaUm^  2  Cosh.  308 ; 
Moody  v,  Wright,  18  Mete  17;  Cfhynoweih  v.  TVmt^,  10  Wis.  408; 
Oongreve  y.  ^«fti,  10  Exch.  807 ;  0H$  y.  SiU,  8  Barb.  116 ;  (hdworth 
y.  &o<<,  41  N.  H.  461 ;  and  Lune  v.  Thornton^  1  Man.,  Gran.  &  Scott,  379. 
The  crops  to  be  planted,  which  it  is  claimed  were  mortgaged,  had  no 
aotnal  or  potential  existence  at  the  time  the  mortgage  was  made. 
Sheppard's  Touchstone,  241 ;  HutcJwMon  y.  Ford,  9  Bush  (Ey.),  318  ; 
Oudworth  v.  ScoU,  41  N.  H.  461 ;  Oongreve  y.  Bvetts,  10  Exch.  307 ; 
Oometoeh  y  Scales,  7  Wis.  159 ;  Gale  v.  BumeO,  7  Adol.  <&  Ellis 
(N.  S.),  850;  Otis  y.  SiU,  8  Barb.  116 ;  Jones  y.  Richardson,  10  Mete. 
481 ;  Moodg  y.  Wright,  13  id.  17 ;  Ohgnaweth  y.  Tenneg,  10  Wis.  397 ; 
€7.«ptn  y.  Oram,  40  Me.  561. 

Wm.  H,  Webb  and  James  A,  Wall,  for  respondent. 

CBOCKibTT,  J.  The  action  is  replevin  to  recover  from  the  sheriff 
certain  grain  and  flax  seed  seized  and  sold  by  him  under  an  attachment 
and  execution  agunst  one  Hansen.  The  findings  show  that  Hansen 
leased  from  the  plaintiffs  a  parcel  of  land,  and  from  one  Beed  an  adjoin- 
ing parcel,  of  both  of  which  he  was  in  possession  under  the  leases ;  that 
to  secure  the  rent  to  be  paid  to  the  plaintiffs,  and  also  a  store  account 
which  he  owed  them,  he  duly  executed  and  delivered  to  them  a  mortgage 
(which  was  duly  recorded)  upon  all  the  crops  of  every  kind  to  be  pro- 
duced on  said  lands  during  the  next  ensuing  cropping  season ;  that  at 
the  date  of  the  mortgage  Hansen  was  in  possession  of  the  land,  but  had 
not  then  plowed  it  or  sowed  the  seed,  but  proceeded  to  do  so  very  soon 
thereafter  and  produced  the  crop  which  is  in  controversy ;  that  when 
the  crop  had  matured  and  had  been  partially  harvested,  it  was  seised  hj 
the  defendant  as  sheriff,  under  an  attachment  at  the  suit  of  anothei 

•QoeJppersonY,  Jfoote,  oata,  110;  ITyoll  y.  TTotfeiiw,  16  Alb.  L.  J.  209. 
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ereditor  of  Hansen,  and  was  snbseqnently  sold  by  the  defendant  under 
«ii  execution  issued  upon  the  judgment  in  said  action.  The  plaintiff  r^ 
covered  and  the  defendant  appeals. 

The  point  chiefly  relied  upon  for  a  rerersal  is,  that  at  the  date  of  the 
mortgage  the  crop  had  not  even  a  potential  existence,  the  ground  not 
haying  been  plowed  or  the  seed  sown  ;  and  it  is  claimed  that  there  can 
be  no  valid  mortgage  of  a  thing  not  in  esse.  It  is  conceded  by  counsel 
that  if  the  thing  has  a  potential  existence,  as,  for  example,  wool  to  be 
grown  from  sheep  then  belonging  to  the  mortgagor,  or  butter  to  be 
thereafter  produced  from  his  cows,  or  a  crop  arising  from  seed  already 
sown,  the  mortgage  would  be  valid.  The  general  rule  undoubtedly  is 
that  a  person  cannot  convey  a  thing  not  in  esse^  or  in  which  he  has  no 
present  interest  But  it  is  quite  as  well  settled,  that  if  the  thing  has  a 
potential  existence  it  may  be  mortgaged  or  hypothecated.  ^^  If  one, 
being  a  person,  give  to  another  all  the  wool  he  shall  have  for  tithes 
the  next  year,  this  is  a  good  grant,  although  none  may  arise,  for  the 
tithes  are  potentially  in  the  person.  *  *  *  So  one  may  grant  all 
the  wool  of  his  sheep  for  seven  years ;  but  not  of  the  sheep  which  he 
shall  thereafter  purchase.**  Van  Hoaxer  v.  Oory^  34  Barb.  12,  and 
authorities  there  cited.  *'  Land  is  the  mother  and  root .  of  all  fruits. 
Wherefore  he  that  hath  it  may  grant  all  fruits  that  may  arise  upon  it 
after,  and  the  property  shall  pass  as  soon  as  the  fruits  are  extant." 
Oraniham  v.  JBdwley,  Hob.  R.  132.  In  Van  Hoozer  v.  Oory,  suproy  the 
court  holds  that  ^  the  same  principle  is  adjudged  applicable  to  the  annual 
crops,  the  fruit  of  the  annual  labor  of  the  lessee,  as  if  a  lessor  covenants 
that  it  shall  be  lawful  for  the  lessee,  at  the  expiration  of  the  lease,  to 
carry  away  the  com  growing  on  the  premises,  although  by  possibility 
there  may  be  no  com  growing  at  the  expiration  of  the  lease,  yet  the 
grant  is  good,  for  the  grantor  had  such  a  power  \u  him,  and  the  property 
shall  pass  as  soon  as  the  com  is  extant."  So  there  may  be  a  valid 
grant  of  the  grain  that  a  fleld  is  expected  to  grow.  1  Parsons  on  Cent. 
523;  McCarthy  v.  lUevins,  5  Yerg.  195.  In  Van  Hoozer  v.  Cory^ 
suprOy  the  grant  was  of  the  cheese  expected  to  be  made  from  the  cows 
•of  the  grantor,  and  '<  the  products  expected  to  be  raised  upon  the  prem- 
ises then  demised  to  the  grantor ; "  and  this  was  held  to  be  a  valid 
grant.  In  that  case  the  question  involved  here  was  carefully  considered 
by  the  court  upon  a  full  examination  of  the  authorities,  and  we  are  sat- 
isfied with  the  conclusion  to  which  it  arrived.  But  the  same  question 
arose  in  the  later  case  of  Conderman  v.  Smithy  41  Barb.  404,  in  which 
ihe  raling  in  Van  Hoozer  v.  Cory  was  approved ;  and  Johnson,  J.,  in 
delivering  the  opinion  of  the  court,  said :   ^*  That  case  (  Van  Hoozer  v 
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Obry),  like  this,  was  an  acdon  by  the  lessor  and  purehaser,  against  a 
creditor  of  the  lessee,  who  had  taken  and  sold  the  products  of  the  fsm 
and  diury  npon  ezecntion ;  and  the  oonrt  held  that  it  did  not  fsll  witlda 
the  role  which  prohiUts  the  selling  or  mortgag^g  of  property  not  hi  «• 
istence,  or  not  owned  by  the  vendbr  or  mortgagor.  It  was  the  prodnet 
of  property  whidi  the  Tender  owned  at  the  tuncy  and  was,  as  it  is  ez» 
pressed  in  the  books,  potentially  his,  and,  therefore,  the  subject  of  sala"* 
On  the  rule  established  in  these  eases,  the  crop  mortgaged  to  the  plain- 
tUb  had  a  potential  eristnncei  and  the  mortgage  was  Talid* 

Mr.  Chief  Justice  Waixaob  and  Mr.  Jwtioe  MoKmrsT  dissented. 
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(10  Her.  17a) 

TIm  oAdtad  oopj  of  a  ilrtole  dnly  cmraiUed  and  anOieDtiopM  is  oondiuNa  erMcBM  ai 
Ihelair ;  and  the  oonxt  caimoi  rMort  to  tha  Jonnuds  of  tha  legtalamra  nor  to  aoj 
oUmt  oilrbirfe  aridanoe  to  ascataln  whattiar  tha  itatiito  was  in  ftu*  doly  enacted.* 

APPLICATION  for  a  writ  of  numdamui  to  compel  the  reepondent, 
flheriil  of  Onnaby  coonty,  to  lasne  to  relator  a  license  to  conduct 
and  keep  a  faro-bank  in  Canon  city.    The  opinion  states  the  case. 

Bohri  M,  Cflarie,  for  relator. 

Wittiam  PaUerttm  and  T.  W.  Wi  Davtij  for  respondent. 

Bkattt,  J.  The  respondent  is  sheriff  of  Ormsby  county.  As  such 
eheriff  it  is  his  datj,  upon  proper  demand  and  tender  of  the  amount 
prescribed  by  statute,  to  issue  licenses  authorizing  the  holders  to  conduct 
eertain  banking  games,  including  the  game  of  faro.  The  relator,  a  dti- 
aen  of  Ormsby  county,  made  a  proper  demand  upon  the  respondent  for 
a  quarterly  license  to  conduct  a  game  of  faro  in  Carson  City,  in  said 
county,  and  at  the  same  time  tendered  in  payment  therefor  the  sum  of 

*  See  SIX.  Jfcyor  ▼.  JETimooMi,  3  Am.  Bep.  161 ;  &  Cm  32  Hd.  4n ;  £oi^^ 
Ury  T.  RkhauXt  8  Am.  Bepw  002;  &  G.,  28  La.  Ann.  748;  ODfilra,  Berry  ▼.  Balthnon, 
flt:.,  90  Am.  Rep. e8;  &  C.,41Md.  446;  Ifoody  y.  iState,  17  Am.  Sep.  28; 8.  C,  48  Ala. 
IIB;  Staie  y.  Firm,  16  Am.  Be}*.  647;  8.  a,  2  &  a  160;  Othum  y .  HaleUj  ^  -^^^  Bep^ 
640,  tnd  note;  S.  C.,  6  W.  Ya.  85;  People  y.  OomnU$9ioner$t  18  Am.  Bep.  681;  &  a,  64 
H.  T.  376;  Opinknui  of  the  Judges,  02  K.H.  622;  JSngllihT.  Oliver,  2SAA.S11;  Lor* 
rifOfi  y.  Peoria,  e$e.,  R.  R.  Ch.,  77  01. 13;  Legg  y.  Maififr,  43  Md.  203.— Rbp. 
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$208.50  in  gold  ooin.  The  amoant  thus  tendered  was  sufficient  to  en- 
title the  relator  to  the  issuance  of  the  license^  as  demanded,  proTidod 
section  4  of  the  gaming  act  of  1869  (2  Compiled  Laws,  3292)  is  still  in 
foi  te.  Bnt  among  the  regolarlj  certified  enrolled  and  published  acts  of 
the  last  legislature  is  one  entitled  ''  An  act  to  amend  '  An  act  to  restrict 
gaming/  passed  March  fourth,  eighteen  hundred  and  sixty-nine,  and  all 
acts  amendatory  thereof."  By  the  second  section  of  this  act,  section  4 
of  the  act  of  1869  is  so  amended  as  to  require  payment  of  $400  for  a 
quarterly  gaming  license. 

Assuming  the  validity  of  this  enactment,  the  respondent  refused  to 
bsue  the  license  for  the  amaont  tendered,  and  the  relator,  denying  its 
validity,  asks  us  to  compel  him  by  mandamm  to  do  so.  It  is  not  pre- 
tended that  any  provision  of  the  act  is  unconstitutional  in  its  terms,  but 
we  are  told  that  an  inspection  of  the  legislative  journals  and  other  docu- 
ments will  show  that  this  section  two  of  the  amendatory  bilL  as  enrolled, 
was  never  passed  by  the  legislature;  that  it  was  adopted  as  an  amend- 
ment in  the  senate  to  the  bill  as  originally  passed  in  the  assembly ;  that 
the  assembly  refused  to  concur  in  the  amendment,  and  the  senate  there- 
upon receded,  and  concurred  in  the  bill  as  originally  passed  in  the  as- 
sembly ;  that  nevertheless  this  amendment,  which  was  finally  rejected 
by  both  houses,  and  never  assented  to  by  one  of  them,  was  engrossed  in 
the  bill  which  was  signed  by  the  officers  of  the  two  houses,  presented  to 
the  governor  for  his  approval,  approved  and  signed  by  him,  and  de- 
posited in  the  office  of  the  secretary  of  State,  where  it  now  appears  as 
part  of  the  statute-rolL 

If  this  court,  for  the  purpose  of  informing  itself  of  the  existence  of  a 
public  statute,  or  testing  its  validity,  is  at  liberty  to  look  beyond  the 
statute-roll,  solemnly  attested  in  accordance  with  the  provisions  of  the 
Constitution,  and  is  bound  to  give  controlling  force  to  the  entries  in  the 
legislative  journals,  then,  in  this  case,  it  does  clearly  appear  from  an 
examination  of  those  journals  that  assembly  bill  No.  138,  entitled  as  this 
act  is  entitled,  was  finally  passed  in  the  terms  in  which  it  was  introduced, 
after  the  rejection  of  an  amendment  proposed  and  originally  adopted  in 
the  senate.  But  as  the  journals  do  not  purport  to  contain  the  language 
or  even  the  substance  of  either  the  bill  or  the  amendment — only  refer- 
ring to  it  by  its  number  and  title  —  they  cannot,  by  themselves,  as  a 
matter  of  course,  impeach  the  enroUed  act,  for  the  two  are  easily  and 
completely  reconciled  by  supposing  that  the  bill  was  originally  dnwn  in 
the  terms  of  the  enrolled  act  We  are  accordingly  asked  by  tLo  i^tor 
to  go  a  step  further  and  look  at  a  paper  now  in  the  office  of  the  seete* 
tary  of  State,  purporting  to  be  the  original  bill  as  introduced  into  the 
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assembly — the  bOl,  it  is  said,  to  which  the  journals  refer,  and  which, 
by  a  comparison  with  the  journals  and  statate-roU,  shows  that  section 
two,  as  approved  by  the  governor,  and  enrolled,  was  never  passed  by  the 
legislature.  If  we  are  at  liberty  to  institute  this  examination  and  com- 
parison, and  if  credit  is  to  be  given  to  the  journals  and  this  loose  paper 
in  preference  to  the  statute-roll,  then  the  conclusion  of  relator  seems  to 
follow.  We  have  no  doubt,  as  matter  of  fact,  that  the  paper  referred  to 
is  the  original  of  assembly  bill  No.  138.  It  is  so  indorsed ;  it  has  the 
same  title ;  on  the  back  are  memoranda  signed  by  the  assistant  secretary 
of  the  senate  and  the  assistant  derk  of  the  assembly,  showing  the  action 
upon  it  of  the  two  houses,  and  these  memoranda  correspond  with  the 
entries  in  the  journals  in  date,  as  in  other  particulars.  It  is  found 
among  the  archives  of  the  last  assembly  deposited  in  the  office  of  the 
secretary  of  State,  where  the  law  requires  the  clerk  of  the  assembly,  at 
the  dose  of  each  session,  to  deposit  all  such  papers,  properly  arranged 
and  labeled.    Stat  1873,  p.  155,  §  5. 

Such  being  the  marks  of  its  identity,  we  are  satisfied  that  it  is  what  it 
purports  to  be  —  the  original  bill  for  the  act  in  question.  Its  contents, 
except  in  the  second  section,  are  the  same  as  those  of  the  enrolled 
statute.  That  section,  as  originally  drawn,  is  crossed  out  by  pencil- 
marks,  and  over  it  is  pasted  to  the  margin  of  the  paper  a  tag,  on  which 
b  written,  ^'  Strike  out  section  two  and  insert  the  following."  Then 
follows  section  two- of  the  enrolled  act,  which  differs  materially  from  the 
original  section,  not  only  in  respect  to  the  amount  to  be  paid  for  a  quar- 
terly gaming  license,-  but  in  other  particulars.  On  the  margin  of  the 
tag  these  words  appear  in  pencil :  <'  Adopted  in  Senate."  This  seems 
pretty  dearly  to  identify  the  contents  of  the  tag  or  rider,  and  of  section 
two  of  the  enrolled  bill  with  the  rejected  senate  amendment ;  and  it 
follows,  therefore,  on  the  assumption  that  these  matters,  extraneous  to 
the  statute-roll,  must  be  noticed,  that  the  bill  passed  by  the  legislature 
was  never  approved  by  the  governor,  and  that  the  bill  approved  by  the 
governor  was  never  passed  by  the  legislature ;  and,  consequently,  that 
the  amendatory  act  is  void ;  the  old  act  remains  in  force ;  relator's  ten- 
der was  suffident,  and  the  numdamu$  ought  to  issue. 

It  results,  therefore,  that  the  question  of  law  directly  presented  for 
our  dedsion  rdates  solely  to  a  rule  of  evidence.  How  is  a  court  to  be 
satisfied  as  to  the  existence  and  terms  of  a  statute  ?  Is  it  bound  by  the 
statute-roll,  or  can  it  look  beyond  that  record  ?  And  if  so,  how  far  can 
Che  investigation  be  extended  ?  The  importance  of  these  questions  Lu 
theu^  general  bearing  cannot  easily  be  over-estimated.  The  determina* 
tion  of  this  particular  case  may  affect  very  slightly  the  public  revenues 
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or  the  public  morality,  but  it  is  a  matter  of  rery  great  momant  to  every 
citisen  of  the  State,  that  on  the  first  presentation  of  the  question  here^ 
thig  coort  should  lay  down  a  correct  and  safe  rale  by  which  he  may  de- 
termine what  that  law  is  which  is  to  bind  him  in  all  his  traLsaetiuns, 
giving  its  oonstmction  to  his  agreements,  limiting  the  measure  of  his 
rights,  and  his  mode  of  redress  where  his  rights  are  invaded.  For  who- 
ever engages  in  any  transaction  the  validity  or  construction  of  which 
depends  upon  statutory  provisions,  whoever  holds  or  acquires  any  sort 
of  property,  or  right,  the  title  or  enjoyment  of  which  may  be  affected  by 
the  operation  of  any  law,  is  bound  to  take  notice,  at  his  peril,  what  the 
law  is.  And  it  is  not  enough  for  him  to  know  what  the  law  is  after  a 
court  of  last  resort  has  made  an  investigation  and  determined  what  part 
of  the  statute-roll  is  to  stand  and  what  part  to  fall,  but  he  must  know  in 
advance  of  litigation,  and  govern  his  conduct  accordingly.  If  there  is 
any  record  or  document  outside  of  the  statute-roll  to  which  a  oourt  will 
resort  for  the  purpose  of  testing  the  validity  of  an  enrolled  law,  he  must 
not  overlook  it  If  a  court  will  hear  oral  testimony  to  impeach  the 
record,  he  must  be  able  to  conjecture  in  advance  what  the  testimony  will 
be,  and  what  weight  will  be  allowed  to  it.  Considering  the  exigency  of 
this  rule  it  is  easy  to  perceive  of  what  extreme  importance  it  is  that 
there  should  be  some  high,  authentic  and  unquestionable  reoonl  to  whidi 
not  only  courts  and  public  officers,  but  private  citizens,  may  resort,  and 
by  a  simple  inspection  determine  for  themselves  with  in^llible  certainty 
what  are  the  statutes  of  the  State,  and  what  are  their  terms.  Considera* 
tions  such  as  these  had  led  to  the  firm  establishment  in  England,  at  a 
date  anterior  to  American  independence,  of  the  maxims  that  matters 
of  public  law  are  not  the  subject  of  allegation  or  denial  in  pleading,  nor 
of  proof  upon  the  trial  of  causes ;  but  that  courts  would  always  take 
judicial  notice  of  the  law,  and  that,  upon  the  suggestion  of  any  doubt  aa 
to  the  existence  or  provisions  of  a  parliamentary  enactment,  the  court 
would  inform  itself  in  the  best  way  it  could,  not  by  listening  to  proofs, 
but  by  inspection  of  the  record,  if  it  was  in  existence,  and  if  not,  by 
looking  to  the  printed  statute,  or,  failing  that,  by  examination  of  other 
documents  where  it  had  been  recited,  recognised  and  acted  upon.  The 
record,  which,  as  long  as  it  existed,  was  held  to  import  absolute  verity, 
which  not  only  dispensed  with,  but  excluded  all  other  evidence  whidi 
could  neither  be  aided  nor  impeached  by  the  journals  of  parliament,  was 
the  copy  of  the  act  enrolled  by  the  derk  of  the  parliament  and  delivered 
over  into  chancery.  The  question  frequently  arose  in  England,  but  the 
rule  was  uniformly  maintained  that  the  courts  would  look  to  the  statute* 
roll,  and  to  that  alone.    The  English  authorities  upon  this  point  are 
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thoronghlj  reyiewed,  and  thdr  results  dearly  and  ably  stated  in  tli« 
cases  of  Sherman  y.  Stovy^  80  Cal.  256,  and  Ponglmm  v.  Toung^  82  N. 
J.  41.  The  role  they  establish  was  part  of  the  common  law  long  be- 
fore the  qnestion  here  presented  ever  arose  in  this  ooontry.  If  applica- 
ble to  oar  condition  and  not  abrogated  by  constitutional  or  statutory 
provisions,  it  was,  and  is,  binding  upon  the  courts  of  every  State  that 
has  adopted  the  conmion  law  as  the  rule  of  decision.  Moreover,  being 
founded  upon  the  gravest  considerations  of  public  policy,  and  expressing 
the  wisdom  derived  from  centuries  of  experience,  it  would  seem  that 
such  a  rule  should  not  be  lightly  departed  from.  Nevertheless,  it  will 
appear  that  there  is  a  serious  conflict  of  authority  in  this  country  as  to 
whether  the  ancient  rule  should  be  upheld  or  not.  A  review  of  the 
decisions,  however,  I  think  will  show  that  the  weight  of  authority  is  in 
its  favor.  The  question  appears  to  have  been  decided  in  fifteen  States, 
In  nine  States,  viz.,  Connecticut,  New  York,  New  Jersey,  Maryland, 
HiGssouri,  Iowa,  North  Carolina,  Indiana  and  California,  the  old  rule  is 
upheld.  In  six  States,  viz.,  Alabama,  Arkansas,  Illinois,  South  Carolina, 
Minnesota  and  New  Hampshire,  it  is  repudiated.  In  Michigan  there  are 
dkta  in  &vor  of  the  new  departure.  In  Ohio  and  Kentucky  the  question 
has  been  noticed,  but  its  decision  waived.  In  Mississippi  the  court  divided 
on  the  question.  A  more  particular  examination  of  the  cases  will  show 
that  in  every  instance  where  the  question  seems  to  have  been  thoroughly 
considered,  after  a  conscientious  examination  of  the  authorities,  the  de- 
cision has  been  in  favor  of  the  old  rule.  This  remark  is  especially  ap- 
plicable to  the  opinions  delivered  in  the  most  recent  cases  involving  the 
qnestion  in  California,  New  Jersey,  Indiana,  and  Missouri.  Where,  on 
the  contrary,  the  decisions  or  dicta  of  courts  have  been  in  favor  of  the 
innovation  contended  for,  it  will  be  found  that  they  have  either  ignored 
all  precedent,  or,  as  is  more  frequently  the  case,  that  they  assume  to 
sustain  their  position  by  reference  to  authorities  which  turn  out  on  ex- 
amination to  be  adverse,  or  to  have  been  overruled.  To  vindicate  the 
soundness  of  this  criticism,  a  short  review  of  the  cases  in  which  the  new 
doctrine  has  been  countenanced  or  upheld  will  be  necessary.  To  the 
•others,  with  one  or  two  exceptions,  only  a  general  reference  will  be 
made.  Before  entering  upon  this  discussion,  however,  it  will  be  con- 
venient  to  notice  those  provisions  of  our  Constitution  which  have  an 
especial  bearing  upon  the  question  at  issue  —  provisions  similar  to  those 
which  in  some  other  States  have  been  held  to  warrant  a  departure  from 
the  old  rule  :  '^  Each  house  shall  keep  a  journal  of  its  own  proceed- 
ings, which  shall  be  published,  and  the  yeas  and  nays  of  the  members  of 
either  house,  on  any  question,  shall,  at  the  desire  of  any  three  members 
present,  be  entered  on  the  journal."    Constitution,  Art  lY,  §  14. 
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<*  Every  bill  sliall  be  read  by  sections  on  three  several  days  in 
house,  unless,  in  case  of  emergency,  two-thirds  of  the  house  where  sndi 
lull  may  be  pending  shall  deem  it  expedient  to  dispense  with  this  role ; 
but  the  reading  of  a  bill  by  sections  on  its  final  passage  shall  in  no  case 
be  dispensed  with,  and  the  vote  on  the  final  passage  of  every  bill  or  joint 
resolution  shall  be  taken  by  yeas  and  nays,  to  be  entered  on  the  jonmala 
of  each  house ;  and  a  majority  of  all  the  members  elected  to  each  house 
shall  be  necessary  to  pass  every  bill  or  joint  resolution,  and  all  bills  or 
Joint  resolutions  so  passed  shall  be  signed  by  the  presiding  officers  of  the 
respective  houses,  and  by  the  secretary  of  the  senate  and  derk  of  the 
assembly."    Art  lY,  S  18. 

'In  obedience  to  these  provisions  of  the  Constitution,  each  house  of  the 
legislature  keeps  a  journal,  which  is  authenticated  by  the  signature,  U> 
the  minutes  of  each  day's  proceedings,  of  the  president  and  secretary  ia 
the  senate,  and  the  speaker  and  clerk  in  the  assembly.  These  minutes,, 
except  those  of  the  last  day's  proceedings  of  each  session,  are  usually 
read  over  in  the  presence  of  the  respective  houses,  and  an  opportuni^ 
given  of  correcting  them  before  they  are  signed.  Their  correctness  has,, 
therefore,  the  implied  sanction  of  the  entire  body  of  each  house.  But,, 
in  point  of  ^t,  ^ey  are  often  read  and  signed  in  the  absence  of  many 
members  whose  votes  they  record ;  and  the  minutes  of  the  last  day'a 
proceedings,  which  are  never  corrected  for  want  of  opportunity,  often 
relate  to  the  final  passage  of  the  most  important  and  essential  bflls  — 
such,  for  instance,  as  the  appropriation  bills.  Obviously,  then,  the  jour- 
nals have  no  greater  intrinsic  value  as  evidence  than  the  enrolled  bill^ 
which,  in  compliance  with  the  above-quoted  provision  of  the  Constitution^ 
is  signed  and  attested  by  the  very  same  officers  who  sign  the  joumab. 

These  provisions  of  our  Constitution  and  the  practice  thereunder,  it 
will  be  observed,  are  substantially  identical  with  those  of  other  States- 
whose  decisions  are  to  be  mentioned.  The  following  authorities  are  re* 
ferred  to :  In  New  York :  Thomas  v.  Dakin,  22  Wend.  9  ;  Warner  v 
Been,  28  id.  108  ;  Purdy  v.  People,  2  Hill,  81,  and  4  id.  884 ;  De  Bm 
V.  People,  1  Denio,  9 ;  Cbm.  Bank  of  Buffalo  v.  Sparrow,  2  id.  97 ; 
People  V.  Supervisors,  etc.,  8  N.  T.  817  ;  People  v.  DevUn,  ^  id.  269. 
In  California :  Sherman  v.  Story,  80  Cal.  256.  In  Missouri :  Pacifie 
R,  B,  V.  Grovemor,  28  Mo.  858.  In  New  Jersey  :  Panghom  t.  Toung^. 
82  N.  J.  29.  In  North  Carolma :  Btodnax  v.  Oroom,  64  N.  C.  244 
In  Maryland:  Fowke  v.  Fleming,  18  Md.  412.  In  Indiana:  Boans  v. 
Browne,  80  Ind.  514.  In  Iowa :  Duneomhe  v.  PrintBe,  12  Iowa,  !•  la 
Connecticut :  JBld  v.  Gorham,  20  Conn.  16.  All  these  cases  support  the 
old  rule,  and  no  more  particular  reference  to  the  decisions  would  be 
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neoMBarj  except  for  the  singular  fact  that  the  earlier  New  York  cases 
haye  usually  been  relied  apon  as  supporting  the  new  doctrine.  An  ez« 
amination  of  the  cases,  however,  will  show  that  they  do  nothing  of  the 
kind  By  the  Constitution  of  New  York  a  two-thirds  majority  of  each 
hoiis<)  of  the  legislature  was  required  to  pass  certain  classes  of  bills,  and 
a  lavi  of  the  State  provided  that  no  act  should  be  deemed  to  have  passed 
by  a  two-thirds  majority  unless  it  was  so  certified  by  the  presiding  officer 
of  each  house.  Another  law  made  the  printed  statutes  certified  by  the 
secretary  of  State,  evidence  as  to  what  the  statutes  were.  Certain  laws 
were  printed  in  the  statute-book  which  it  was  claimed  were  of  the  class 
requiring  a  two-thirds  majority  for  their  enactment,  and  no  certificate 
that  they  had  been  so  passed  was  printed  with  them.  The  question  that 
arose  was  whether  the  court  could  go  behind  the  printed  statute-book 
and  look  at  the  enrolled  bill  to  see  if  it  was  certified  as  having  passed  by 
the  requisite  majority.  And  it  was  held  that  they  could  look  at  the  en- 
rolled bill,  and  they  did  so,  and  found  that  it  had  not  so  passed.  But 
there  was  no  question  about  going  behind  the  enrolled  bill  and  impeach- 
ing it  by  reference  to  the  journals  or  any  thing  else.  It  is  true  one  or 
two  senators  in  the  Court  of  Errors  let  fall  some  loose  dicta  about  look- 
ing to  the  journals,  and  Chief  Justice  Bronson  afterward  (De  Bnw  v. 
People^  1  Den.  14)  fell  into  the  error  (speaking  of  the  decision  in  Purt^ 
r.  People,  4  Hill,  884,  of  saying, ''  And  it  seems  that  the  journals  kept  by 
the  two  houses  may  also  be  consulted."  This  dictum  of  Judge  Bron- 
son, founded  upon  a  dictum^  seems  to  have  led  the  court  of  several  other 
States  to  believe  that  the  question  had  been  so  decided  in  New  York. 
But  in  truth  it  never  has  been  so  decided*  there,  and  in  the  latest  New 
York  cases  that  have  fallen  under  our  observation,  where  the  point  was 
raised,  it  was  expressly  decided  otherwise.  Speaking  of  the  directions 
of  the  Constitution  as  to  the  passage  of  laws,  the  court  says :  '^  It  has 
never  been  the  practice  for  the  presiding  officers  to  certify  that  these  di- 
rections of  the  Constitution  were  complied 'with.  The  presumption  is 
that  they  were ;  and  in  my  judgment  it  is  not  admissible  to  prove  the 
contrary  in  any  case,  and  certainly  not  where  the  pleadings  have  not 
tendered  an  issue  upon  that  fact."  8  N.  Y.  827.  In  Pecple  v.  DevKny 
88  N.  Y.  269,  the  question  is  thoroughly  investigated,  and  the  authori- 
ties  reviewed.  The  conclusion  of  the  court  is,  that  they  cannot  look  be- 
yond the  enrolled  bill.  This  case,  together  with  those  cases  cited  from 
28  Mo.,  80  Ind.,  80  Cal.,  and  82  N.  J.,  deserve  particular  attention.  AH 
are  recent  cases,  and  the  opinions  delivered  evince  unusual  research  and 
marked  ability.  The  same  may  be  said  of  the  opinion  of  Mr.  Justice 
Uandt,  of  Hissbsippi,  Green  v.  WeOer,  82  Miss.  685.     Bat  in  that  casa 
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the  chief  justioe  dissented  on  the  qnestion  onder  consideration,  and  Am 
other  associate  jostioe  expressed  no  opinion.  From  among  these  opift- 
lons  we  select  Uiat  of  the  New  Jeaey  coart  for  extended  qnotation,  for 
the  reason  that  oar  Constitution  is  the  same  as  that  of  New  Jersej»  in 
erery  particolar  affecting  this  qaestion,  and  beoaose  the  whole  aigoment 
b  there  verj  forcibly  and  folly  set  forth. 

After  describing  Uie  enrolled  bills  in  langnage  strictly  applicable  to 
those  of  this  State,  and  reciting  the  proviBions  of  the  Constitution  as  to 
the  keeping  and  pnblishing  of  journals  and  the  mode  of  passing  bills,  the 
court  proceeds  to  say  :  <'  These  are  all  the  constitutional  requirements 
relating  to  these  diaries,  and  it  will  be  observed,  that  with  the  exception 
of  recording  the  yeas  and  nays  on  certain  occasions,  there  is  no  pre- 
scription in  the  Constitution  of  what  they  shall  contain.  They  are  not 
required  to  be  attested  in  any  way  whaterer ;  nor  is  it  said  that  they 
shall  even  be  read  orer  to  the  house,  so  that  their  correctness  may  stand 
approved. 

«  From  this  comparison,  it  seems  to  me  impossible  for  the  mind  not  to 
incline  to  the  opinion  that  the  framers  of  the  Constitution,  in  exacting 
the  keeping  of  these  journals,  did  not  design  to  create  records  whidi 
were  to  be  paramount  to  all  other  evidence  with  regard  to  the  enactment 
and  contents  of  laws.  At  the  time  of  the  formation  of  the  Constitution, 
the  mode  of  authenticating  statutes  by  copy  enrolled  in  the  office  of  the 
secretary  of  State  was  completely  established  by  common  usage,  and  by 
the  sanction  of  its  antiquity  ;  and  it  was  also  obvious  that  a  copy  of  an 
act  thus  enrolled  was,  in  every  essential  particular,  almost  identical  with 
a  roll  of  parliament,  which  it  was  well  known  was  not  only  admissible  in 
evidence,  but  was  conclusive  as  to  the  existence  and  provisions  of  tiie 
law  which  it  embodied.  Possessed  of  this  knowledge,  it  is  difficult  to 
believe  that  the  eminent  jurists  who,  as  delegates,  helped  to  frame  the 
Constitution  of  1844,  meant  to  substitute  a  journal  which  was  devoid  of 
all  the  ordinary  marks  of  authenticity,  considered  as  a  means  of  proof  in 
a  court  of  law,  for  a  record  which,  in  point  of  evidendal  efficacy,  had  no 
superior.  If  intended  as  evidence  for  any  purpose  whatever  in  any 
course  of  judicial  investigation,  can  any  one  conceive  that  these  registers 
would  have  been  left  in  the  condition  in  which  by  the  Constitution  we 
find  tiiem  ?  In  the  nature  of  things  they  must  be  oonstmcted  out  of 
loose  and  hasty  memoranda,  made  in  the  pressure  of  business,  and  amid 
the  distraction  of  a  numerous  assembly.  There  is  required  not  a  single 
guarantee  of  their  accuracy  or  their  truth  ;  no  one  need  vouch  for  them, 
and  It  is  not  enjoined  that  they  should  be  either  approved,  copied  or  re- 
eor'lcd.    It  must  be  admitted,  I  think,  from  these  considerations,  that  a 
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•troDg  preBamption  ariaes  that  it  was  not  the  parpoee  of  those  who 
fnuned  the  Constitation,  in  enjoining  each  honse  to  keep  a  joomaly  to 
eatabUah  snoh  joonials  as  the  ultimate  and  oondasiye  evidence  of  the 
conformity  of  legishitive  action  to  the  constitutional  provisions  in  the  en- 
actment of  laws,  •. 

^  Bat  independent  of  this  question  of  intention  as  exhibited  in  our 
primary  law,  the  more  general  inquiry  arises,  can  the  court  resort  to  this 
•ource  of  information  to  satisfy  itself  on  the  point  whether  a  le^lative 
act  has  been  thus  constitutionally  passed  ?  The  first  consideration  whidi 
naturally  suggests  itself  in  this  connection  is,  that  the  legislature  has, 
with  care  and  a  wise  precaution,  adopted  a  mode  of  certifying  its  own 
acts  in  an  authentic  form.  And,  indeed,  so  completely  has  this  purpose 
been  effected,  that  it  appears  hardly  practicable  to  suggest  additional 
safeguards.  To  the  correctness  of  the  present  bill,  for  example,  we  have 
the  signature  of  the  presiding  officer  of  each  house.  In  its  present  form 
it  was  exhibited  to  the  governor  as  the  bill  which  had  been  enacted,  and 
as  such  received  his  approval,  as  is  evidenced  by  his  signature.  It  was 
then  immediately  made  public  by  being  filed  in  the  office  of  the  secre- 
tary of  State.  These  are  the  sanctions  which  the  legislature  has  pro* 
yided  for  the  authentication  of  its  own  acts,  both  to  the  public  and  to  the 
judicial  tribunals  ;  and  the  question  is  therefore  presented  whether  such 
authentication  must  not  be  deemed  conclusive ;  or,  in  other  words, 
whether  the  legislature  does  not  possess  the  right  of  declaring  what  shall 
be  the  supreme  evidence  of  the  authenticity  of  its  own  statutes."  [The 
case  is  stronger  in  Nevada,  for  here  the  Constitution  itself  prescribes  the 
mode  of  authenticating  the  statutes,  and  provides  not  only  that  they  shall 
be  signed  by  the  presiding  officers  of  the  two  houses  of  the  legislature, 
but  also  by  the  secretary  of  the  senate  and  the  clerk  of  the  assembly. 
Art.  IV,  §  18.] 

**  This  question,  in  my  opinion,  must  be  answered  in  the  affirmative. 
How  can  it  be  otherwise  ?  The  body  that  passes  a  law  must  of  necessity 
promulgate  it  in  some  form.  In  point  of  fact,  the  legislative  authority 
over  the  certification  of  its  own  laws  is,  of  necessity,  almost  unlimited, 
as  will  appear  from  the  circumstance  that  with  regard  to  the  body  of  an 
act  there  is  no  evidence  of  any  kind  but  that  which  the  legislature  itself 
furnishes  in  the  copy  deposited  in  the  State  archives.  The  journals  do 
not  purport  to  contain  more  Xhan  the  amendments,  so  that  the  legislative 
control  is  absolute  with  regard  to  the  essential  parts  of  the  laws  which 
are  enacted.  We  are  also  to  reflect  that  it  is  the  power  which  passes 
the  law  which  can  best  determine  what  the  law  is  which  itself  has  cre- 
ated.   The  legislatiire  in  this  case  has  certified  to  this  court,  by  the 
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hands  of  its  two  principal  officers,  that  the  act  now  before  ns  is  the  iden- 
tical statute  which  it  approved ;  and,  in  my  opinion,  it  is  not  competent 
for  this  court  to  institute  an  inquiry  into  the  truth  of  the  fact  thus  wcIL' 
emnlj  attested.  Nor  do  I  think  this  result  is  to  be  deprecated.  I  think 
the  rule  thus  adopted  accords  with  public  policy.  Indeed,  in  my  estima- 
tion, few  things  would  be  more  mischievous  than  the  introducdon  of  the 
opposite  rule.  A  little  reflection  will  satisfy  most  persons  of  tlie  truth 
of  this  remark.  Let  us  examine  the  proportion  in  a  few  words.  The 
rule  contended  for  is  that  the  court  should  look  at  the  journals  of  the 
legislature  to  ascertain  whether  the  copy  of  the  act  attested  and  filed 
with  the  secretary  of  State  conforms  in  its  contents  with  the  statements 
of  such  journals.  This  proposition  means,  if  it  has  any  legal  value 
wliatever,  that  in  the  event  of  a  material  discrepancy  between  the 
journal  and  the  enrolled  copy,  the.  former  is  to  be  taken  as  the  standard 
of  veracity,  and  the  act  is  to  be  rejected.  This  is  the  test  which  b 
to  be  applied,  not  only  to  the  statute  now  before  the  court,  but  to  all 
statutes  ;  not  only  to  laws  which  have  been  recently  passed,  but  to  laws 
the  most  ancient.  To  my  mind  nothing  can  be  more  certain  than  that 
the  acceptance  of  this  doctrine  by  the  court  would  unsettle  the  entire 
statute  law  of  the  State." 

The  court  then  proceeds  to  remark  how  incomplete,  and  how  much 
exposed  to  the  chances  of  inaccuracy  and  mistake,  the  journals  muat 
always  be.    After  which  it  continues : 

'^  Can  any  one  deny  that  if  the  laws  of  the  State  are  to  be  tested  by 
a  comparison  with  these  joumalB^  so  imperfect,  so  unauthenticated,  that 
the  stability  of  all  written  law  will  be  shaken  to  its  foundations? 
Certainly  no  person  can  venture  to  say  that  many  of  our  statutes, 
perhaps  some  of  the  oldest  and  most  important,  those  which  affect  large 
rtlasses  of  persons,  or  on  which  great  interests  depend,  will  not  be  found 
defective,  even  in  constitutional  particulars,  if  judged  by  this  criterion. 
The  misplacing  of  a  name,  on  a  nicely-balanced  vote,  might  obviously 
invalidate  any  act.  What  assurance  is  there,  therefore,  that  a  critical 
examination  of  these  loosely  kept  roasters  will  not  reveal  many  fatal 
errors  of  this  description  ?  In  addition  to  these  considerations  in  judging 
of  consequences,  we  are  to  remember  the  danger,  under  the  prevalence 
of  such  a  doctrine,  to  be  apprehended  from  the  intentional  corruption  of 
evidence  of  this  character.  It  is  scarcely  teo  much  to  say  that  the  legal 
existence  of  almost  every  legislative  act  would  be  at  the  mercy  of  all 
persons  having  access  to  these  journals,  for  it  is  obvious  that  any  .aw 
can  be  invalidated  by  the  interpolation  of  a  few  lines,  or  the  obliteratioii 
of  one  name  and  the  substitution  of  another  in  its  stead.    I  cannot 
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eonsent  to  expose  the  State  legislation  to  the  hazards  of  such  probable 
error  or  facile  fraad. 

^  The  principal  argnment  in  favor  of  this  judicial  appeal  from  the 
enrolled  law  to  the  legislative  journal,  and  which  was  mnch  pressed  In 
the  discussion  at  the  bar,  was  that  the  existence  of  this  power  was 
necessary  to  keep  the  legislature  from  overstepping  the  bounds  of  the 
constitution.  The  course  of  reasoning  urged  was  that  if  the  court 
cannot  look  at  the  facts  and  examine  the  legislative  action,  that  depart^ 
ment  of  government  can,  at  will,  set  at  defiance,  in  the  enactment  of 
statutes,  the  restraints  of  the  organic  law.  This  argument,  however 
specious,  is  not  solid.  The  power  thus  claimed  for  the  judiciary  would 
be  entirely  inefficadous,  as  a  controlling  force,  over  any  ix^tentional 
exorbitance  of  the  lawmaking  branch  of  the  government.  If  we  may 
be  permitted,  for  the  purpose  of  illustration,  to  suppose  the  legislature 
to  design  the  enactment  of  a  law  in  violation  of  the  principles  of  the 
constitution,  a  judicial  authority  to  inspect  the  journals  of  that  body 
would  interpose  not  the  slightest  barrier  against  such  transgression ;  for 
it  is  obvious  that  there  could  not  be  the  least  difficult  in  withholding 
from  such  journals  every  fact  evincive  of  such  transgression.  A  jouma) 
can  be  no  check  on  the  actions  of  those  who  keep  it,  when  a  violation 
of  duty  is  intentional.  It  cannot,  therefore,  fail  to  be  observed  how 
inadequate  to  the  correction  of  the  supposed  evil  is  the  proposed  remedy. 
Besides,  if  the  joumid  is  to  be  consulted,  on  the  ground  of  the  necessity 
of  judicial  intervention,  how  is  it  that  the  inquiry  is  to  stop  at  that 
point  ?  In  law,  upon  ordinary  rules,  it  is  plain  that  a  journal  is  not  » 
record,  and  is,  therefore,  open  to  be  explained  or  contradicted  by  parol 
proof.  And  yet,  is  it  not  evident  that  the  court  could  not,  upon  the 
plainest  grounds,  enter  upon  such  an  investigation  ?  In  the  case  now  in 
hand,  if  the  offer  should  be  made  to  prove  by  the  testimony  of  every 
member  of  the  legislature  that  the  journals  laid  before  us  are  false,  and 
that,  as  a  matter  of  fact,  the  enrolled  law  did  receive,  in  its  present 
form,  the  sanction  of  both  houses,  no  person  versed  in  jurisprudence, 
it  is  presumed,  would  maintain  that  such  evidence  would  be  competent 
The  court  cannot  try  issues  of  fact ;  nor,  with  any  propriety,  could  the 
existence  of  statutes  be  made  dependent  on  the  result  of  such  investigi^ 
tlons.  With  regard  to  matters  of  fact,  no  judicial  unity  of  opinion  could 
be  expected,  and  the  consequence  would  necessarily  be  that  the  conclu- 
sion of  different  courts,  as  to  the  legal  existence  of  laws  from  the  same 
proofs,  would  be  often  variant,  and  the  same  tribunal  which  to-day 
declared  a  statute  void,  might  to-morrow  be  compelled,  under  the  effect 
of  additional  evidence,  to  pronounce  in  its  favor.    The  notion  that 
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oonrtB  ooald  liiten  upon  tUs  tabject  to  parol  proof  is  totally  inadmis* 
aible,  and  it  therefore  onayoidably  results,  that,  if  the  joomal  is  to  ba 
taken  into  consideration  at  all,  its  effect  is  nnoontroUable ;  neither  its 
f rands  can  be  exposed,  nor  its  errors  corrected.  And  if  this  be  so,  and 
the  jonmal  is  to  limit  the  inquiry  of  the  judicial  power,  how  obvious  the 
inadequacy,  if  not  futility  of  such  inquiry?  In  my  estimation,  the 
doctrine  in  question,  if  entertained,  would,  as  against  legislative  encroach- 
ments, be  useless  as  a  guard  to  the  Constitution,  and  it  certainly  would 
be  attended  by  many  evils.  Its  practical  application  would  be  full  of 
embarrassment.  If  the  courts,  in  order  to  test  the  validity  of  a  statute, 
are  to  draw  the  comparison  between  the  enrolled  copy  of  an  act  and  the 
entries  op  the  legislative  journal,  how  great,  to  have  the  effect  of 
exploding  the  act,  must  be  the  discrepancy  between  the  two  ?  Will  the 
omission  of  any  provision,  no  matter  how  unimportant,  have  that  effect  ? 
The  difficulty  of  a  satisfactory  answer  to  these  and  similar  interroga- 
tories is  too  apparent  to  need  comment.  And  again,  to  notice  one 
among  the  many  practical  difficulties  which  suggest  themselves,  what  is 
to  be  the  extent  of  the  application  of  this  doctrine  ?  If  an  enrolled 
statute  of  this  State  does  not  carry  within  itself  conclusive  evidence  of 
its  own  authenticity,  it  would  seem  that  the  same  principle  mubt  be 
extended  to  the  statutes,  however  authenticated,  of  other  States.  An 
act,  therefore,  of  Virginia  or  California,  with  regard  to  the  mode  of  its 
enactment,  would  be  open  to  trial  as  a  matter  in  pais.  And  indeed,  the 
doctrine,  if  carried  to  its  legitimate  conclusion,  would  seem  to  abolish 
altogether  the  conclusiveness  even  of  international  authentications,  for 
if  the  great  seal  of  this  State,  attesting  the  existence  of  a  statute,  b  not 
final,  it  is  not  perceived  how  a  greater  efficacy  is  to  be  given  to  the  seal 
of  a  foreign  government. 

'<  In  addition  to  the  foregoing  observations,  I  cannot  close  this  part  of 
my  examination  of  the  question  under  discussion  without  adverting  to  a 
further  consideration,  which  to  my  mind  appears  to  be  entitled  to  very 
great,  if  not  decisive  weight.  I  here  allude  to  the  circumstance  that,  in 
the  structure  of  the  government  of  this  State,  the  judicial  and  legislative 
departments  are  made  coequal,  and  that  it  nowhere  appears  that  the  one 
has  the  right  of  supervision  over  the  other.  It  is  true,  as  was  much 
pressed  on  the  aigument,  that  the  legislative  branch  may  vrillfully 
infringe  constitutional  prescriptions.  But  the  capacity  to  abuse  power 
is  a  defect  inherent  in  every  scheme  of  human  government,  and  yet, 
nevertheless,  the  forces  of  government  must  be  reposed  in  some  hands. 
The  prerogatives  to  make,  to  execute  and  to  expound  the  laws  must 
reside  somewhere.     Depositaries  of  those  great  national  trusts  must  b^ 


JULY  TERM,  1876.  7W 

State  y.  Swift 

'  ■  ■ 

found,  though  it  is  certain  such  depositaries  may  betray  the  trust  thoa 
leposed  in  them*  In  the  frame  of  our  State  goyemment  the  redpienta 
and  organs  of  this  threefold  power  are  the  legislature,  the  ezeontive  and 
judiciary,  and  they  are  co-ordinate — in  all  things  equal  and  independent  i 
each  within  its  sphere  is  the  trusted  agent  of  the  public  With  what 
propriety,  then,  is  it  claimed  that  the  judicial  branch  can  erect  itself 
hto  the  custodian  of  the  good  faith  of  the  legislative  department  ?  It 
is  to  be  borne  in  mind  Uiat  the  point  now  touched  does  not  relate  to  the 
cajMicity  to  pronounce  a  law  which  is  admitted  to  hare  been  enacted^ 
▼oid,  by  reason  of  its  unconstitutionality.  That  is  clearly  a  function  of 
Judicature.  But  the  proposition  is,  whether,  when  the  legislature  has 
certified  to  a  mere  matter  of  fact,  relating  to  its  own  conduct  and  withlD 
its  ewn  cognizance,  the  courts  of  the  State  are  at  liberty  to  inquire  into 
or  dispute  the  veracity  of  that  certificate.  I  can  discover  nothing  in  the 
Constitution,  or  in  ibe  general  principles  of  government,  which  will 
justify  the  assumption  of  such  superior  authority.  In  my  opinion  the 
power  to  certify  to  the  public  the  laws  which  itself  has  enacted,  is  one 
of  the  trusts  of  the  Constitution  to  the  legislature  of  the  State." 

This  able  opinion  of  the  chief  justice  of  New  Jersey  is  reinforced  by 
a  concurring  opinion  of  one  of  the  associate  justices,  in  which  the  argo* 
ment  is  further  illustrated  and  enforced.  It  is  sustained  by  the  amplest 
citation  of  authorities,  and  by  the  conclusions  independently  reached 
upon  the  same  line  of  argument,  by  the  Supreme  Courts  of  California^ 
New  York,  Indiana  and  Wbconsin.  It  fails  to  notice  only  one  con* 
sideration  urged  upon  the  hearing  of  this  case,  and  that  is,  that  besides 
the  necessity  of  looking  to  the  journals  for  the  purpose  of  restraining 
the  legislature  from  intentional  violation  of  the  Constitution  in  the 
passage  of  laws,  it  is  necessary  to  do  so  in  order  to  correct  the  mistakes 
of  the  officers  in  certifying  its  acts.  The  answer  to  this  is  that  the 
journals  are  as  likely,  at  least,  to  contain  mistakes  as  the  enrolled  laws^ 
and  if  they  ^d  in  one  instance  afford  the  means  of  correcting  a  mistake 
of  enrollment,  they  might  in  another  instance,  by  their  own  inaccuracy, 
destroy  a  law  of  the  utmost  importance  that  was  actually  passed. 
Practically,  it  cannot  be  considered  any  greater  evil  that  the  people  of 
Nevada  should  be  subject  for  two  years  to  the  operation  of  a  law,  one 
clause  of  which  was  not  concurred  in  by  the  assembly,  than  that  they 
should  be  deprived  of  the  advantages  of  some  other  law,  actually  passed, 
but  which  an  inaccuracy  of  the  journal  might  impeach.  The  hoi^e  of 
doing  good  by  the  course  suggested  is  more  than  overbalaiitced  by  the 
danger  of  doing  harm,  and,  therefore,  presents  no  equivalent  for  the 
incalculable  disadvantage  of  reducing  the  statute  law  from  a  state  ol 
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certainty  to  one  of  everlasting  donbt.  We  say  everlasHng^  because  there 
is  no  direct  proceeding  in  which  the  validity  of  a  statute  can  be  once 
tested  and  set  at  rest.  The  qaestion  could  only  arise  collaterally  in  a 
controversy  between  individuals,  and  its  determination  would  not  render 
it  re$  judicata  in  any  other  controversy,  even  between  the  same  parties. 
It  would  have  to  be  tried  over  and  over  again,  and  no  man  ever  would 
know  whether  there  was  a  law  or  no  law  until  his  case  had  been 
determined.  We  are  not  prepared,  for  the  sake  of  such  results,  and 
without  the  prospect  of  any  substantial  gain,  to  overthrow  an  old  and 
firmly  established  rule  of  evidence — ^a  rule  which  has  indeed  been  ques- 
tioned, but  we  think  not  invalidated  by  the  following  decisions,  which 
we  notice  for  the  purpose  of  pointing  out  the  reasons  why,  in  our 
estimation,  they  are  entitled  to  but  little  weight 

The  leading  case  in  favor  of  the  new  departure  is  that  of  Spongier  v. 
Jacobjf,  14  HI.  297,  and  it  is  especially  deserving  of  our  attention 
because  it  gave  a  construction  to  provisions  of  the  Illinois  Constitution 
substantially  identical  with  the  provisions  of  our  own  Constitution 
before  its  adoption  ;  from  which  it  might  be  held  that  along  with  the 
provisions  we  had  adopted  the  construction  previously  given  to  them. 
But  this  argument  is  weakened  by  the  fact  that  the  same  or  similar 
provisions  are  contained  in  most  of  the  State  Constitutions,  and  they 
cannot  be  supposed  to  have  been  borrowed  especially  from  Illinois. 

The  Constitution  of  Illinois,  like  our  own,  provides  that  "  each  house 
shall  keep  a  journal  of  its  proceedings ; "  that  **  on  the  final  passage  of 
all  bills  the  vote  shall  be  by  ayes  and  noes,  and  shall  be  entered  on  the 
journal ;  and  no  biU  shall  become  a  law  without  the  concurrence  of  a 
majority  of  all  the  members  elect  in  each  house." 

From  these  provisions  it  is  concluded  that  the  journals,  being  required 
to  be  kept  by  the  Constitution,  and  to  show  affirmatively  a  majority 
vote  in  favor  of  the  final  passage  of  every  bill,  are  records  of  as  high 
authority  at  least  as  the  enrolled  bill,  and  that  where  they  fail  to  show 
A  majority  voting  for  the  bill  on  its  final  passage  in  either  house,  the 
act  faUs  to  the  ground.  The  utmost  extent  to  which  this  decision  goes, 
however,  is,  that  the  journals  may  be  looked  to  to  see  if  they  contain  the 
evidence  which  the  Constitution  requires  they  should  contain  of  the 
final  passage  of  the  bill ;  and  they  may  be  looked  to  because  they  are 
records.  It  is  not  hinted  that  the  court  may  look  beyond  the  record 
The  dedsion  is  based  partly  upon  reasons  drawn  from  Uie  nature  of  the 
constitutional  provisions,  and  partly  upon  the  assumption  that  it  is 
supported  by  authority.  As  to  the  constitutional  reasons,  they  have 
been  noticed  in  another  connection.     As  to  the  authorities  it  is  to  be 
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observed  that  the  English  authorities  are  not  alluded  to.  The  American 
«uthoritieB  dted  are :  State  ▼.  MeBiide^  4  Mo.  808 ;  Oreen  y.  Graveiy 
1  Doug.  (Mich.)  851 ;  Pwrdy  v.  People,  2  Hill,  81,  and  4  id.  884.  Of 
these  three  cases  the  Missouri  case  alone  even  seems  to  sustain  the 
doctrine  in  support  of  which  it  is  dted  ;  and  if  it  ever  did  sustain  it,  it 
has  been  overruled  by  a  more  recent  case  in  the  same  State :  Podfie  S* 
R.  V.  GcvemoTy  28  Mo.  853.  But  in  truth  it  never  bore  the  construc- 
tion placed  upon  it,  as  is  clearly  pointed  out  in  the  later  case  referred  to. 

The  only  point  decided  in  the  Michigan  case  is,  that  the  legislature 
bad  no  power  under  the  Constitution  to  pass  a  general  incorporation 
law.  The  Constitution  required  that  every  act  of  incorporation  should 
receive  a  two-thirds  vote.  It  was  held  that  this  required  every  corpora- 
tion to  be  created  by  special  act. 

Replying  to  an  argument  that  an  amendment  to  this  general  act,  so 
held  unconstitutional  by  recognizing  existing  associations  formed  under 
its  provisions,  might  be  regarded  as  specially  creating  corporations  out 
of  the  associations  so  recognized,  one  of  the  judges  expressed  the  dictum^ 
not  concurred  in  by  the  others,  that  the  amendment  could  not  be  held  to 
operate  as  a  special  creation,  because,  under  his  own  construction  of  the 
Constitution  and  the  practice  of  the  legislature,  the  amendment  might 
have  been  passed  by  a  bare  majority.  It  was  not  suggested  that  the 
oourt  could  inform  itself  by  looking  at  the  journals. 

The  New  York  case  referred  to,  like  all  the  other  cases  dedded  in  the 
•ame  State,  not  only  does  not  sustain  the  IllincMs  court,  but  all  its  im> 
plications  are  to  the  contrary. 

Later  dedsions  in  Illinois  follow  Spongier  v.  Jaeohy  with  some  dis- 
sent, or  at  least  with  some  reservation  of  opinion  on  the  part  of  indi- 
vidual judges.  17  HI.  151.  It  should  be  noted  also,  that  the  case  of 
SpangUr  v.  Jacchy  lacks  the  sanction  of  Judge  Tbumbull^s  concur- 
rence. See  note  prefixed  to  the  volume  in  which  it  is  reported.  See 
also  19  HI.  288 ;  48  id.  97  ;  62  id.  258.  In  Minnesota  the  doctrine  of 
the  Illinois  cases  is  carried  a  long  step  forward.  There  it  is  held  (Super- 
vieore  v.  Keenanj  2  Minn.  881),  that  a  court  will  examine  the  legislative 
journals  to  see  if  a  biU  has  been  read  three  times  before  its  final  pas- 
sage. The  opinion  in  this  case  also  totally  ignores  the  English  author- 
ities, but  dtes  a  long  list  of  New  York  cases,  not  one  of  which  lends  the 
•lightest  countenance  to  the  doctrine  asserted ;  and  this  illustrates  its 
value  as  an  authority. 

In  Alabama  (Janes  v.  ButcMnsan,  48  Ala.  721,)  the  point  is  dedded  in 
aooordance  with  the  doctrine  of  Spongier  v.  Jacohg,  and  it  is  decided 
•olely  on  the  authority  of  the  Illinois  cases  which  do  sustain  it,  the  New 
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York  0M68  whioh  do  not  rastain  it,  and  the  case  of  Fawkr  y.  Pieretj  f 
CaLy  which  had  already  heen  oremiled  by  the  able  and  elaborale 
opinion  in  Shemum  r.  SUny^  80  CaL  270.  This  total  ignoring  of  the 
older  anthorities  and  reliance  npon  adverse  and  overmled  cases,  greatly 
impairs  any  authority  the  Alabama  decision  might  haye  had. 

In  Arkansas  (Aurr  ^  06.  r.  Bon  ^  LeUek^  19  Ark.  250),  a  public 
statute  was  set  aside  on  the  evidence  furnished  by  the  journal  of  the 
assembly  that  in  that  house  the  bill  had  been  indefinitely  postponed. 
Tliis  was  done  without  any  discussion  of  the  question  involved  and  upon 
the  sole  authority  of  the  much-abused  New  York  cases,  which  are  hero 
again  made  to  do  unwilling  duty  on  the  wrong  side. 

In  South  Carolina  (StaU  v.  PeaU,  2  8.  G.  [N.  S.]  150),  a  majority 
of  the  Supreme  Court  hold  that  a  court  will  not  only  correct  an  en- 
rolled act  by  comparison  with  the  legislative  journals,  but  that  it  will 
look  beyond  the  journals  to  the  original  bill,  and  they  hold  also  that 
they  can  set  aside  part  of  the  law  and  uphold  the  balance.  In  this  and 
other  respects  they  go  entirely  beyond  all  precedent.  They  in  fact 
ignore  all  precedent  and  attempt  to  sustain  themselves  by  arguments 
drawn  from  the  nature  of  courts  and  Constitutions  in  general,  an  at- 
tempt in  which  they  seem  to  me  to  have  signally  failed,  as  is  clearly 
shown  in  the  able  dissenting  opinion  delivered  by  the  chief  justice,  in 
which  the  authorities  are  carefully  reviewed. 

In  New  Hampshire  the  judges  of  the  Supreme  Couit  have  twice 
unanimously  held,  in  official  opinions  delivered  in  response  to  inquiries 
from  the  governor  and  council,  that  enrolled  acts  of  that  State  were  in- 
valid because  the  journal  of  one  house  did  not  show  a  concurrence  in 
amendments  adopted  in  the  other.  The  authorities  are  not  referred  to 
in  the  opinions,  but  are  collected  in  a  note  by  the  reporter,  and  seem  to 
have  been  consulted ;  so  that  in  one  particular  these  decisions  are  en- 
titled to  more  respect  than  most  of  those  on  that  side.  85  N.  H.  579 ; 
52  id.  622. 

In  Indiana  for  a  long  time  the  Supreme  Court,  in  dicta  rather  tfaao 
decisions,  indorsed  the  doctrine  of  the  Illinois  cases.  See  iSiitifMr  t. 
Demikg,  2  Ind.  558;  Ooleman  v.  DohUiUy  8  id.  156;  McOvttoeh  t. 
Siatcy  11  id.  424. 

But  all  these  decisions,  if  they  are  decisions,  are  overruled  by  the  late 
case  above  referred  to,  which  exposes  the  absurdities  into  which  the 
court  has  been  led  in  following  out  the  new  doctrine. 

In  Michigan  the  Supreme  Court  was  asked  to  declare  a  law  inoperip 
tive,  because,  as  was  alleged,  some  of  the  members  of  the  majority  ia 
the  legislature  by  which  the  bill  had  been  passed  had  not  lieen  legally 
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elected.  In  other  words,  the  court  was  asked  to  remTestl(;ate  in  this 
collateral  proceeding  the  title  of  the  members  of  the  legislature  to  their 
seats.  Of  course  the  court  held  that  upon  that  matter  the  action  of  the 
legislature  was  conclusive,  and  sustained  the  law.  But  without  anj 
occasion  to  do  so,  Judge  Coolet,  who  delirered  the  opinion,  went  out 
of  his  way  to  say  that  a  printed  statute  is  not  OYon  of  prima  facie  valid- 
ity when  the  journals  show  that  some  constitutional  formality  was  want* 
ing  to  its  passage.  And  he,  too,  cites  a  list  of  the  New  York  cases  in 
support  of  this  dictum,  18  Mich.  481.  Judge  Coolet,  as  a  text-wrilery 
also  lays  down  the  same  doctrine,  and  sustains  the  text  by  a  sicil«>ri[y 
unfortunate  citation  of  authorities.     Cooley's  Const.  Lim.  185. 

From  this  review  it  appears  that  the  doctrine  contended  for  has  bean 
upheld  by  decisions  in  six  States  and  by  dicta  in  one.  But  it  also  ap- 
pears that  most  of  the  decisions  are  of  slight  authority. 

But  even  if  we  admitted  the  correctness  of  the  decision  in  Spongier  v. 
Jacoby^  upon  the  constitutional  grounds  upon  which  it  is  placed,  it  would 
not  help  the  relator  in  this  case,  for  it  is  there  only  held  that  the  jour- 
nals can  be  resorted  to  because  for  certain  purposes  they  are  made  by 
the  Constitution  a  record 'of  as  much  sanctity  as  the  enrolled  laws. 
Here  a  reference  to  the  journals  alone  shows  no  discrepancy  between 
the  enrolled  act  and  the  act  passed.  To  discover  the  alleged  discrepancy 
we  must  look  further  to  a  loose  paper  possessing  no  characteristic  of  a 
record.  Our  right  to  pursue  the  investigation  to  that  extent  is  sustained 
by  the  South  Carolina  court  alone,  and  that  with  a  divided  bench. 

The  Kentucky  case  to  which  we  are  referred  (5  Bush,  680)  notices  the 
question,  but  does  not  decide  it. 

The  decision  of  Judge  Thubhak  (8  Ohio  St.  484),  cited  by  Judge 
Co  LET,  expressly  waives  the  question  ;  but  so  far  as  it  is  noticed,  the 
argument  is  all  against  the  doctrine  which  it  is  supposed  to  sustain* 

As  a  set-off  to  Judge  Coolbt'b  text^  we  would  refer  to  a  vigorous 
opinion  of  Attorney-General  Black,  quoted  in  a  note  to  Ocleman  v. 
DolhifUy  8  Ind.  156. 

From  this  discussion  it  appears  that  the  decided  weight  of  authoTity^ 
as  well  as  every  consideration  of  expediency,  is  opposed  to  the  doctrine 
that  this,  or  any  court,  for  the  purpose  of  informing  itself  of  the  axist* 
ence  or  terms  of  a  law,  can  look  beyond  the  enrolled  act  cerdaed  by 
those  officers  who  are  charged  by  the  Constitution  with  the  luty  of  :3r- 
tifying,  and  therefore,  of  course,  with  the  duty  of  deoi  iing  what  laws 
have  been  enacted. 

Mandamui  denikL 
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Statb  t.  Boobbs. 
(10  Ne?.  ssa) 


n*CoBilltiillanpnMdnMdafoniiftl«uuslliigcb^  flUi; 

cndiriQii  of  fiidi  dMMe  or  ft  put  of  It  nnderad  a  ilrtiito  void. 

APPLICATION  for  a  writ  of  mandammt.    The  opbkm  aiatet  the 
case. 

7%amas  Wrm,  tor  relator. 

Soimi  M.  Ctath  and  H.  O.  Stnttj  for  respondent 

Hawlbt,  C.  J.  This  b  an  applicadon  for  a  writ  of  mancfflim  to 
oompel  the  respondent,  the  oonnty  recorder  of  Elko  county,  to  transeribe 
and  deliver  to  relator,  the  county  recorder  of  Eureka  county,  certain 
records  pursuant  to  the  provisions  of  section  2  of  the  act  entitled  ^*  An 
act  to  define  and  establish  the  boundary  lines  of  Eureka  county."  Stat 
1875,  66. 

Respondent  claims  that  said  act  is  unconstitudonal  and  void.  First, 
because  it  embraces  more  than  one  subject  and  because  the  subject  of 
said  act  is  not  expressed  in  the  title,  as  required  by  section  17,  Article 
lY,  of  the  Constitution,  which  provides  that :  *^  Each  law  enadei  by 
the  legislature  shall  embrace  but  one  subject  and  matter  properly  con* 
nected  therewith,  which  subject  shall  be  briefly  expressed  in  the  title." 
Second,  because  said  act  has  no  enacting  clause  as  required  by  section 
23,  Article  IV,  of  the  Constitution,  which  provides  that :  ^  The  enacting 
clause  of  every  law  shall  be  as  follows :  *  The  people  of  the  State  of 
Nevada,  represented  in  Senate  and  Assembly,  do  enact  as  follows,'  and 
no  law  shall  be  enacted  except  by  bill." 

The  enacting  clause  of  the  act  in  question  leaves  out  the  words 
^-  Senate  and  "  and  reads :  "  The  people  of  the  State  of  Nevada,  repre- 
sented in  Assembly,  do  enact  as  follows." 

The  first  question  to  be  determined  is  whether  said  provisions  are 
directory  or  mandatory  in  their  character. 

In  California,  Ohio,  Maryland  and  Mississippi,  similar  provisions  of 
the  Constitutioii  have  been  held  to  be  directory  only.  Wdikington  v. 
Page,  4  Cal.  388  ;  Pierpant  v.  Crouch,  10  id.  815  ;  Pirn  v.  IKehokon,  6 
Ohio  St.  1 77 ;  MePhenan  v.  Leonard,  29  Md.  386 ;  Smann  v.  Buck,  40 
Bii»(    292.       3ttt    in   Alabama,  Georgia,   Indiana,  Iowa,  Kentucky, 
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Loaisiana,  Michigan,  Minnesota,  Missouri,  New  Jersey,  New  York, 
Texas  and  Wisconsin,  similar  provisions  have  been  recognized  and  en- 
loroed  as  mandatory  by  the  courts,  and  in  our  judgment  the  whole  cur- 
rent and  weight  of  authority,  as  well  as  reason,  is  in  accord  with  this 
view.  The  argument  urged  by  relator,  that  we  should  follow  the  con- 
struction given  by  the  Supreme  Court  of  California  prior  to  the  adop- 
tion of  our  Constitution,  has  no  force  in  its  application  to  thb  case,  from 
the  fact  that  it  cannot  be  said  that  we  borrowed  these  provisions  exclu- 
sively from  the  Constitution  of  the  ^  State  of  California,  when  simUar 
provisions  are  to  be  found  in  the  Constitutions  of  other  States,  where 
the  courts  had  held  them  to  be  mandatory.  This  court  has  recognized 
and  enforced  section  17  as  being  mandatory  (^State  v.  Silver,  9  Nev.  280), 
and  we  see  no  valid  reason  for  adopting  a  different  rule  in  this  case. 

Judge  CoOLBT,  in  his  work  on  Constitutional  Limitations,  after  men- 
tioning the  fact  that  many  of  the  provisions  of  the  statutes  of  the  sev- 
eral States  have  been  held  to  be  directory,  says  :  "  But  courts  tread  upon 
very  dangerous  ground  when  they  venture  to  apply  the  rules  which  dis- 
tinguish directory  and  mandatory  statutes  to  the  provisions  of  a  Consti- 
tution. Constitutions  do  not  usually  undertake  to  prescribe  mere  rules 
of  proceeding,  except  when  such  rules  are  looked  upon  as  essential  to 
the  thing  to  be  done ;  and  they  must  then  be  regarded  in  the  light  of 
limitations  upon  the  power  to  be  exercised.  It  is  the  province  of  an  in- 
strument of  this  solemn  and  permanent  character  to  establish  those  fun- 
damental maxims,  and  fix  those  unvarying  rules,  by  which  all  depart- 
ments of  the  government  must  at  all  times  shape  their  conduct ;  and  if 
it  descends  to  prescribing  mere  rules  of  order  in  unessential  matters,  it 
is  lowering  the  proper  dignity  of  such  an  instrument  and  usurping  the 
proper  province  of  ordinary  legislation.  We  are  not,  therefore,  to  ex- 
pect to  find  in  a  Constitution  provisions  which  the  people  in  adopting  it 
have  not  regarded  as  of  high  importance  and  worthy  to  be  embraced  in 
an  instrument  which,  for  a  time  at  least,  is  to  control  alike  the  govern- 
ment and  the  governed,  and  to  form  a  standard  by  which  is  to  be  meas- 
ured the  power  which  can  be  exercised  as  well  by  the  delegate  as  by  the 
sovereign  people  themselves.  If  directions  are  given  respecting  times  or 
modes  of  proceeding  in  which  a  power  should  be  exercised,  there  is  at 
icast  a  strong  presumption  that  the  people  designed  it  should  be  exer- 
cised in  that  time  and  mode  only ;  and  we  impute  to  the  people  a  want 
■of  due  appreciation  of  the  purpose  and  proper  province  of  such  an  in- 
strument when  we  infer  that  such  directions  are  given  to  any  other  end, 
especially  when,  as  has  been  already  said,  it  is  but  fair  to  presume  that 
<the  people  in  their  Constitution  have  expressed  themselves  in  careful  and 
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measured  terms,  oorrespoDdiog  with  tke  immense  importance  of  the 
powers  delegated,  and  with  a  view  to  leave  as  little  as  possible  to  impli- 
cation. There  are  some  cases,  however,  where  the  doctrine  of  directoiy 
statutes  has  been  applied  to  eonstitotional  provisions ;  bat  thej  are  at 
variance  with  the  weight  of  anthority  npon  the  precise  points  oonsiderod, 
and  we  do  not  think,  therefore,  we  should  be  warranted  in  saying  that  the 
judicial  decisions,  as  they  now  stand,  sanction  the  application."    (p.  78.) 

The  following  authorities  fully  sustain  the  position,  which  we  believe 
to  be  correct,  that  these  and  similar  provisions  of  the  Constitudon  are 
mandatory.  TSuhaloom  Bridge  Co.  v.  OlmtUad^  41  Ala.  9 ;  Wwnwr  t. 
Lc^dey^  48  id.  224;  Pr<ahro  v.  Orty  12  6a.  86;  WolcoU  v.  WigUm,  7 
Ind.  44;  Rice  v.  The  SuOe^lid.  882;  Tke  £tdiana  OeHtrai  SaOwag  (h. 
V.  PotU,  id.  682  ;  Walk0rv.  Oaddw^  4  La.  Ann.  297 ;  7^  Board  of  Suh 
pervisors  ofBanueg  Co.  v.  Heenan^  2  Minn. 881 ;  Stater.  Miller^  45  Mo 
496 ;  The  People  v.  Lawrence^  86  Barb.  178 ;  7^  People  ex  reL  Me- 
OofwittY.  HUby  85  N.  Y.  449;  Oamimv.  Hemphia  etoL,  7  Tez.  185; 
Jntomo  V.  GoMj  84  id.  49;  Duriee  v.  Oi^  of  JanuviOe^  26  Wis.  700; 
Seat  of  Government  determined^  1  Wash.  Ten  186. 

In  Tttthdooea  Bridge  Ob.  v.  Ohnaiead,  the  court  had  under  considera- 
tion the  constitutional  provision  of  Alabama  that  ^  No  law  *  *  shall  bo 
*  *  amended  by  reference  only  to  its  title,  ^  *  but  the  law  *  *  amended 
shall  itself  be  set  forth  at  full  length."  It  was  there  argued  by  emi* 
nent  counsel  that  the  provision  was  only  directory,  and  was  intended 
only  as  mere  rules  for  the  legislature,  and  that  courts  ought  to  ^deviate 
a  little  from  the  received  sense  and  literal  meaning  of  the  words,  and 
interpret  the  instrument  in  accordance  with  what  may  appear  to  have 
been  its  reason  and  spirit."  Such  is  substantially  the  argument  advanced 
by  relator's  counsel  here,  and  the  decision  is  for  that  reason  specially 
applicable  to  this  case.  Walkbr,  C.  J.,  in  delivering  the  opinion  of 
the  court,  said :  ^<  We  have  given  careful  attention  to  the  argument  that 
the  clause  of  the  Constitution  under  consideration  is  a  mere  rule  of  legis- 
lative proceeding,  and  does  not  render  void  a  law  not  conformable  to  it* 
An  anxious  desii^  to  allow  effect  to  the  will  of  the  legislature,  and  to 
avoid  a  seemingly  harsh  visitation  of  a  rule  the  usefulness  of  whidi  is 
hardly  proportionate  to  its  inconvenience,  induced  ns  to  prolong  our  ad- 
visement on  the  case,  with  the  hope  of  discovering  reason  or  authority 
which  would  lead  us  to  the  support  of  that  argument  But  it  still  seems 
to  us  that  the  clause  raises  a  question  of  legislative  power,  and  is  not  a 
mere  rule  for  the  government  of  the  general  assembly  in  its  proceedings* 
The  prohibition  is  emphatic,  that  no  law  shall  be  revised  or  amended 
except  in  the  mode  specified.    This  is  a  command,  not  specially  or  pro- 
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fessedly  addressed  to  the  legislature  alone.  It  is  as  general  and  compre- 
hensive as  any  prohibition  in  the  Constitution*  It  is  binding  upon  the 
executivey  who  approves  or  disapproves  bills,  and  upon  the  judiciary^ 
who  declare  the  law,  as  well  as  upon  the  legislature.  What  warrant  can 
there  be,  then,  for  the  position  that  it  is  simply  a  rule  for  the  guidance 
of  the  legislature  ?  When  the  Constitution  says  no  law  shall  be  amended, 
save  in  a  specified  manner,  can  the  legislature  say  a  law  may  be  and 
shall  be  amended  in  a  different  manner?  The  case  is,  to  our  minds,  a 
plain  one  of  irreooncilable  conflict  between  the  paramount  law  of  the 
Constitution  and  the  enactment  ol  the  legislature.  When  such  a  con- 
flict is  clearly  presented  to  the  judicial  mind,  the  Constitution  must  pre- 
vail.*' We  approve  of  the  reasoning  and  conclusion  of  the  learned  chief 
justice  who  delivered  the  opinion  of  the  court.  The  reasoning  of  that 
case  was  afterward  adopted  and  applied  in  Weaver  v.  LaptUyj  where 
the  court  had  under  consideration  the  provision  of  the  Constitution  that 
declares :  *'  Each  law  shall  contain  but  one  subject,  which  shall  be  clearly 
expressed  in  its  title,''  and  led  the  court  "  undoubtedly  to  the  conclu- 
sion that  the  said  section  of  the  Constitution  is  imperative  and  manda- 
tory, and  a  law  contravening  its  provisions  is  null  and  void."  If  one  or 
more  of  the  positive  provisions  of  the  Constitution  may  be  disregarded 
as  being  directory,  why  not  all  ?  And  if  all  it  certainly  requires  no  aiw 
gument  to  show  what  the  result  would  be.  The  Constitution,  which  ii 
die  paramount  law,  would  soon  be  looked  upon  and  treated  by  the  legii> 
lature  as  devoid  of  all  moral  obligations,  without  any  binding  force  or 
effect ;  a  mere  "  rope  of  sand,"  to  be  held  together  or  pulled  to  pieces 
at  its  will  and  pleasure.  We  think  the  provisions  under  consideration 
must  be  treated  as  mandatory,  and  agree  with  Judge  Coolbt  that 
*'  there  are  few  evils  which  can  be  inflicted  by  a  strict  adherence  to  the 
law  so  great  as  that  which  is  done  by  the  habitual  disregard,  by  any  depart- 
ment of  the  government,  of  a  plain  requirement  of  that  instrument  from 
which  it  derives  authority,  and  which  ought,  therefore,  to  be  scrupu- 
lously observed  and  obeyed." 

These  provisions  being  mandatory  in  their  character,  it  becomes  our 
duty  to  consider  whether  they  have  been  complied  with. 

Has  this  act  an  enacting  clause,  as  required  by  the  Constitution  ? 

Cushing,  in  his  work  on  Law  and  Practice  of  Legislative  Assemblies 
(819,  f  2102),  says :  «<  The  Constitutions  of  all  the  States  in  the  Union, 
except  those  of  Pennsylvania,  Delaware,  Virginia,  North  Carolina, 
South  Carolina,  G^rgia,  Louisiana,  Kentucky,  and  Arkansas,  contain  a 
statement,  under  the  name  of  the  enacting  style,  of  the  words  with 
which  every  act  of  legislation  in  those  States,  respectively,  must  be  in- 
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troduoed,  sometimes  wkh  and  sometimes  without  the  use  of  negatiT<^ 
words,  or  other  equivalent  language.  The  Constitutions  of  the  State* 
above  named,  and  of  the  United  States,  contain  no  statement  of  an  en* 
acting  clause.  Under  those  Constdtutions,  therefore,  an  enacting  clause, 
though  equally  requisite  to  the  validity  of  a  law,  must  depend  mainlj 
upon  custom.  The  foregoing  considerations  seem  to  call  for  three  re- 
marks : 

^  1.  Where  enacting  words  are  prescribed,  nothing  can   be  a  law. 
which  is  not  introduced  by  those  very  words,  even  though  others  which 
are  equivalent  are  at  the  same  time  used. 

**  2.  Where  the  enacting  words  are  not  prescribed  by  a  constitutional 
provision,  the  enacting  authority  must,  notwithstanding,  be  stated ;  and 
any  words  which  do  this  to  a  common  understanding  are  doubtless  suffi- 
cient ;  or  the  words  may  be  prescribed  by  rule.  In  this  respect  mudi 
must  depend  upon  usage. 

**  8.  Whether,  where  enacting  words  are  prescribed  in  a  resolve  or  joint 
resolution,  can  such  resolution  have  the  force  of  law  without  the  use  of 
those  very  words,  is  a  question  which  depends  upon  each  individual  Con- 
stitution, and  which  we  are  not  called  upon  at  present  to  settle.'* 

The  question  asked  falls  under  the  first  subdivision  discussed  by  Cush- 
ing. 

In  McPhenon  v.  Leonard^  supra,  the  majority  of  the  justices  of  the 
court  held  that  the  words  *^  by  the  Genend  Assembly  of  Maryland,*' 
which  were  omitted  from  the  enacting  clause,  were  not  of  the  essence 
and  substance  of  a  law,  and  that  their  use  was  directory  only,  and  upon 
this  ground  refused  to  declare  the  act  void.  The  statement  that  the 
words  omitted  are  not  of  the  essence  and  substance  of  a  law  is  cleariy 
erroneous,  and  the  opinion  is  fallacious.  How  can  it  be  said  that  chese 
words  are  not  of  the  essence  and  substance  of  a  law  when  the  Constitu* 
tion  declares  that  the  enacting  clause  of  every  law  shall  contain  them  ? 
Two  justices  dissented  from  the  opinion  of  the  court  and  held  the  pro- 
vision of  the  Constitution  to  be  mandatory.  Justice  Stbwabt,  in  his 
dissenting  opinion,  said,  in  alluding  to  the  Constitution :  '*  That  instru- 
ment having  expressly  declared,  in  the  twenty-ninth  section  of  the  third 
article,  that '  The  style  of  all  laws  of  the  State  shall  be,  **  Be  it  enacted 
by  the  general  assembly  of  Maryland," '  it  is  incumbent  on  the  law- 
making department  to  pursue  that  mode.  If  a  positive  requirement  of 
this  character  *  *  *  can  be  disregarded,  so  may  others  of  a  differ* 
ent  character,  and  where  will  the  limit  be  affixed  or  practical  discrimin* 
ation  made  as  to  what  parts  of  the  organic  law  of  the  State  are  to  be  held 
as  advisory,  directory,  or  mandatory  ?    Dbregard  of  the  requiremenli 
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of  the  Constitution,  although,  perchance,  in  matters  of  me«  a  form  and 
stjle,  in  any  part,  in  law,  may  establish  dangerous  examples  and  should, 
in  all  proper  ways,  be  discountenanced.  The  safer  policy,  T  think,  is  to 
follow  its  plain  mandates  in  matters  that  may  appear  not  to  be  material, 
m  order  that  the  more  substantial  parts  may  be  duly  respected.  If  those 
who  are  delegated  with  the  trust  of  making  the  laws,  from  the  purest 
motives  improvidently  omit  the  observance  of  the  Constitution  undef 
any  circumstances,  such  oversight  may  be  referred  to  in  the  future  by 
others,  with  far  different  views,  as  precedents,  and  for  the  purpose  of 
abuse.  A  higher  responsibility  is  imposed  upon  those  selected  by  the 
people  for  the  discharge  of  legislative  duty,  and  a  greater  obligation  ii 
demanded  of  them  to  exemplify)  by  their  practice,  a  careful  compliance 
with 'the  Constitution.  By  a  vigilant  observance  of  its  commands,  the 
more  reasonable  is  the  probability  that  the  best  order  will  be  secured. 
It  is  unnecessary  to  illustrate,  by  any  argument,  the  soundness  ef  this 
general  consideration,  which,  I  am  sure,  all  will  admit  to  be  unquestion- 
able, that  a  strict  conformity  is  an  axiom  in  the  science  of  government. 
I  certainly  entertain  such  profound  conviction  of  its  truth,  that  I  do  not 
feel  authorized  to  give  my  approval  to  this  act  as  a  valid  law,  but,  on 
the  contrary,  am  constrained  to  say  that  the  omission  of  the  style  re- 
quired by  the  Constitution  is  fatal  to  its  validity."     29  Md.  392. 

In  Washington  Territory,  an  act  was  passed  without  an  enacting 
olanse,  to  locate  the  seat  of  government,  and  although  the  ^^  organic  act  ** 
passed  by  Congress  creating  the  Territory  did  not  prescribe  or  require  any 
enacting  clause  to  be  used  in  the  passage  of  any  law,  the  Supreme  Court 
held  the  act  to  be  unconstitutional  and  void  for  the  want  of  an  enacting 
clause.  After  quoting  from  Cushing,  the  court  say :  ^  The  staring  fact 
that  the  Constitutions  of  so  many  States,  made  and  perfected  by  the  wia* 
dom  of  their  greatest  legal  lights,  contain  a  statemert  of  an  enacting 
clause  in  which  the  power  of  the  enacting  authority  is  incorporated,  is, 
to  our  minds,  a  strong  and  powerful  argument  of  its  necessity.  It  is 
fortified  and  strengthened  by  the  further  fact  that  Congress,  and  the 
other  States,  to  say  nothing  of  the  English  Parliament,  have,  by  almost 
unbroken  custom  and  usage,  prefaced  all  their  laws  with  some  set  form 
of  words  in  which  is  contained  the  enacting  authority.''  1  Wash.  Ter. 
148. 

Wtohs,  J.,  dissented  from  the  opinion  of  the  court,  and  in  his  dissent* 
ing  opinion  said :  <'  The  Constitutions  of  nearly  all,  if  not  of  every  State, 
prescribe  some  form  for  an  enacting  style,  that  is  to  say,  some  description 
of  the  law-making  power.  In  sifoh  States  it  b  conceded  the  prescribed 
forms  must  be  followed,  perhaps  literally,  at  all  events  substantially." 
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He  refers  to  Wa$kingUm  ▼.  Paff€j  4  GaL  388,  where  a  proTimon  of  die 
Constitation  was  declared  to  be  directory,  and  sajs  U  "  is  Dnsatiafsri^wy 
and  is  not  cited  with  approbation.''  He  bases  his  dissentnpon  the  grmmd 
that  the  ^'  organic  act "  did  not  reqoire  an  enacting  daose,  and  thatif  the 
legislature  was  compelled  to  nse  any  ^  enacting  style  from  the  force  of 
custom,  that  custom  mnst  be  unbroken,''  and  shows  that  no  such  costom 
existed  in  the  Territory.  In  Swann  ▼•  Aiei,  nprei,  the  court  diaooseed 
questions  which  belong  to  the  third  subdivision  mentioned  by  Cashing. 
As  an  authority  it  has  no  application  to  the  facts  of  this  case,  except  in  so 
far  as  liie  court  held  the  law  to  be  directory,  a  position  which,  in  oor 
judgment,  for  reasons  we  haye  already  stated,  is  wholly  untenable.  The 
ConstitutioQ  of  Mississippi  provides  that  the  styleof  laws  shall  be  :  ^  Be 
it  enacted  by  the  Legislature  of  the  State  of  Mississippi."  The  legisla- 
ture passed  a  joint  resolution  in  the  following  words :  ^  Beeolved  by  the 
Legislature  of  the  State  of  Mississippi."  The  court,  after  admitdng  that 
it  is  necessary  that  every  law  should  show  on  its  fsod  the  authority  by 
which  it  is  adopted,  held  that  the  word  ^  resolved  "  was  as  potent  to  de- 
clare the  legislative  will  as  the  word  ^  enacted,"  and  further  sustained 
the  validity  of  the  law  upon  the  ground  that  as  a  joint  resolution  it  had 
the  force  and  effect  of  law. 

In  this  case  it  is  not  contended  that  any  equivalent  words  for  those 
missing  have  been  used,  and  there  is  no  pretense  that  the  act  has  the 
force  or  effect  of  law  as  a  resolution.  It  is  not  necessary  for  ns  to  hold, 
as  laid  down  by  Gushing,  that  nothing  can  be  a  law  whidi  is  not  intio* 
duced  by  the  very  words  prescribed  by  the  Constitation,  for  here  there 
has  not  been  a  substantial  compliance  with  the  plain  provision  of  that  in* 
strument.  It  is  true,  as  was  argued  by  relator^s  counsel,  that  all  political 
power  is  inherent  in  the  people.  It  is  ^ihe  people  "  that  enact  idl  laws ; 
but  the  laws,  under  the  provisions  of  oor  Constitution,  can  only  be 
enacted  by  the  people  when  ^  represented  in  Senate  and  Assembly." 
These  words,  expressive  of  the  authority  which  passed  the  law,  are  as 
necessary  as  the  words,  ^*  the  people,"  or  any  other  words  of  the  enact- 
ing danse.  On  its  face  the  act  purports  to  have  been  enacted  by  the 
people  when  represented  in  the  assembly  only.  Without  the  eoncurreaoe 
of  die  senate  the  people  have  no  power  to  enact  any  law.  Every  person 
at  all  familiar  with  the  practice  of  legiriative  bodies  is  aware  that  one  of 
the  most  common  methods  adopted  to  kill  a  bill  and  prevent  its  becom- 
ing a  law,  is  for  a  member  to  move  to  strike  out  the  enacting  cjuise.  If 
such  motion  is  carried,  the  bill  is  lost.  Can  it  be  seriously  contended 
that  such  a  bill,  with  its  head  cut  o£^  could  thereafter  by  any  legislative 
action  become  a  law  ?  Certainly  not.     The  certificates  a£  the  proper  ofl- 
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cetB  of  the  senate  and  assembly,  that  such  an  act  was  passed  in  their  re- 
spective houses,  do  not,  and  could  not,  impart  vitality  to  any  act  which, 
upon  its  face,  failed  to  express  the  authority  by  which  it  was  enacted. 

It  was  suggested  by  counsel  for  relator  in  his  oral  argument  that  when 
the  bill  was  presented  to  the  legislature,  the  enacting  clause  contained  the 
id9i;tical  words  required  by  the  Constitution,  and  that,  after  its  passage, 
through  the  mistake  of  the  enrolling  clerk,  the  words  '*  Senate  and  "  were 
omitted.  We  decided  in  77ie  State  ex  rel.  George  v.  Swifts  caUe,  that  we 
could  not  look  beyond  the  enrolled  bill  in  the  office  of  the  secretary  of 
State  in  order  to  ascertain  the  terms  of  a  law.  The  correctness  of  that 
•decision  has  not  been  questioned,  and  under  the  rules  therein  established 
we  must  take  the  act  as  we  find  it  certified  to  by  the  officers  whose  duty 
it  is  to  certify  to  the  correctness  of  all  laws  that  have  been  enacted.  Our 
Constitution  expressly  provides  that  the  enacting  clause  o/'tft^tfiy/ow  shall 
be  **  The  people  of  the  State  of  Nevada,  represented  in  Senate  and  As 
«embly,  do  enact  as  follows."  This  language  is  susceptible  of  but  one 
interpretation.  There  is  no  doubtful  meaning  as  to  the  intention.  It  is, 
in  our  judgment,  an  imperative  mandate  of  the  people  in  their  sovereign 
capacity  to  the  legislature,  requiring  that  all  laws  to  be  binding  upon  them 
-shall,  upon  their  face,  express  the  authority  by  which  they  were  enacted, 
•nd  as  this  act  comes  to  us  without  such  authority  appearing  upon  its 
face,  it  is  not  a  law. 

The  condnsion  here  arrived  at  renders  it  unnecessary  to  decide  whether 
the  act  in  question  is  subject  to  the  farther  objections,  urged  by  respond* 
•ent's  counsel,  that  the  subject  of  the  law  is  not  expressed  in  the  titldi 
«nd  upon  that  point  we  express  no  opinion. 

The  writ  of  tnandannu  is  denied. 

Eabll,  J.,  did  not  participate  in  the  foregoing  decision. 


State  v.  Botbb. 

(10  Ner.  888.) 


law  "^verdict  •^'failure  to  spedfy  degree  of  eriSM— (wie*  m  jeopardf  — > 

new  trial, 

tJpon  the  trial  of  an  IndidmeDt  for  murder  the  jary  retained  a  yerdict  of  guilty,  wfllh- 

oat  spedfying  the  degree.    The  statate  divided  mnrder  into  two  degrees  aiid  pno* 

Tided  that  the  jury  shonld  specify  the  degree.    Bald,  (1)  that  the  veidiot  was  had  and 

that  no  Judgment  oonld  be  rendered  on  it;    (2)  that  it  being  within  the  powar  of  tiba 
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NDICTMENT  for  muder.    The  opiiikm  itates  the 
ML  &  BotmefiM  and  T.  W.  W.  Davie$,  for  appeUenl. 
X  JE.  KUtrdl,  Attorney-General,  for  respondent. 


Earll,  J.  The  defendant  was  indicted  and  cried  in  the  Distriei  Govt 
of  the  Fourth  Judicial  District,  Humbolt  coun^,  for  the  murder  of  one 
Isaac  N.Sharp. 

The  jury  returned  a  general  verdict  as  fdlows :  ^  We,  the  undersigned 
jurors  in  the  case  of  the  State  of  Nevada  against  J.  W.  Bover,  defend- 
ant, indicted  for  the  murder  of  I.  N.  Sharp,  do  find  the  said  defendant 
guilty  as  charged." 

The  defendant  moved  in  arrest  of  judgment  upon  the  ground  that  the 
verdict  was  insufficient^  because  it  did  not  specify  the  degree  of  murder 
of  which  the  jury  found  him  guO^,  and  for  his  discharge  from  custody, 
because  he  had  been  once  placed  upon  his  trial  on  a  valid  indictment,  be- 
fore a  competent  court,  and  with  a  jury  duly  impaneled,  sworn  and 
charged  with  the  case.  The  motion  was  overruled,  and  thereupon  the 
court  pronounced  judgment  of  death  against  the  defendant. 

Thb  appeal  is  from  the  judgment  and  also  from  the  order 
motion  in  arrest  of  judgment  and  to  discharge  the  defendant  from 
tody. 

By  section  17  of  the  act  relating  to  crimes  and  punishments  (Comp» 
L.,  §  2323),  it  is  provided  as  follows :  ^  All  murder  which  sliall  be  perpe- 
trated by  means  of  poison,  or  lying  in  wait,  torture,  or  by  any  other  kind 
of  willful,  deliberate  and  premeditated  killing,  or  which  shall  be  commiu 
ted  in  the  perpetration  or  attempt  to  perpetrate  any  arson,  rape,  robbery, 
or  burglary,  shall  be  deemed  murder  of  the  first  degree ;  and  all  other 
kinds  of  murder  shall  be  deemed  murder  of  the  second  degree ;  and  the 
jury  before  whom  any  person  indicted  for  murder  shall  be  tried,  shall,  if 
they  find  such  person  guilty  thereof,  designate  by  their  verdict  whether 
it  be  murder  of  the  first  or  second  degree ;  but  if  such  person  shall  be 
convicted  on  confession  in  open  court,  the  court  shall  proceed,  by  exam- 
ination of  witnesses,  to  determine  the  degree  of  the  crime,  and  give  sen- 
tence accordingly."  By  this  statute,  murder  is  divided  into  first  and 
second  degrees,  depending  upon  the  particular  drcnmstanoes  in  which  the 
crimo  is  conunitted,  and  whether  it  be  of  the  first  or  second  degree  is  a 
fact  to  be  specially  found  from  the  evidence  adduced,  without  referenca 
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to  aD7  special  facts  which  may  be  stated  in  the  iDdictment.  In  case  of 
a  trial,  the  jury  before  whom  the  trial  is  had,  if  they  find  the  defendant 
goilty,  are  reqnired  to  find  this  fact,  and  to  den^naJte  hy  their  vArdiei 
whether  the  gnOt  be  of  the  first  or  second  degree ;  and  in  case  of  a  plea 
o'  confession,  the  court  is  required  to  determine  this  question  of  fact  by 
the  examination  of  witnesses  in  open  court.  It  is,  therefore,  apparent, 
from  the  plain  and  positive  provisions  of  the  statute,  that  a  verdict  which 
fails  to  designate  the  degree  of  murder  of  which  the  jury  find  the  de* 
fendant  guilty,  is  so  fatally  defective  that  no  judgment  or  sentence  can 
be  legally  pronounced  thereon ;  and  this  interpretation  of  the  statute  not 
only  accords  with  its  plain  and  positive  language,  but  is  supported  by  a 
long  tndn  of  decisions  in  other  States  having  statutes  the  provisions  of 
which  are  similar  to  the  one  under  consideration. 

In  the  case  of  Oohia  v.  7%0  State,  16  Ala.  781,  the  court  say :  ^  We 
think  it  very  clear  that  the  verdict  of  the  jury  does  not  warrant  the  sen* 
tence  pronounced  by  the  court.  The  verdict  finds  the  accused  guil^  in 
manner  and  form  as  chaiged  in  the  indictment  So,  if  the  defendant  had 
plead  guilty,  or  confessed  his  guilt,  the  record  would  only  have  shown 
that  the  prisoner  was  guilty  of  murder  as  charged,  but  in  what  degree 
would  have  been  uncertain.  In  the  latter  case,  however,  the  court  could 
not  have  pronounced  judgment,  but  it  would  have  been  necessary  to 
impanel  a  jury  to  ascertain  whether  he  was  guilty  of  murder  in  the  first 
or  second  degree,  before  sentence  could  have  been  pronounced  against 
the  prisoner.  If  the  court  cannot  pronounce  sentence  against  the  pri^ 
oner  on  his  plea  of  guilty  as  charged  in  the  indictment,  we  do  not  see 
how  sentence  can  be  pronounced  on  a  verdict  of  guOty  as  charged.  The 
verdict  only  finds  the  facts  charged  to  be  true  ;  the  confession  of  guilt 
would  equally  ascertain  the  same  facts  to  be  true ;  but  whether  the  ai^ 
cused  was  guilty  in  the  first  or  second  degree  would  be  left  equally  unoer  • 
tidn  whether  he  was  found  guilty  by  a  jury,  or  confessed  his  guilt  at  th* 
bar  of  the  court." 

So  in  the  case  of  7%e  State  v.  Marccn^  7  Iowa,  236,  the  Supreme  Cooii 
of  that  State  say :  ''  It  is  siud,  however,  that  the  indictment  charges  ihe 
crime  of  murder  in  the  first  degree,  and  that  when  the  jury  by  their  Ter« 
diet  found  the  defendant  guilty  as  charged  in  the  indictment,  they  did,  in 
legal  effect,  ascertain  that  he  was  guilty  in  the  degree  charged.  Thia 
argument,  however,  leaves  it  to  the  court  to  deduce  the  intention  of  the 
jury  from  a  verdict,  general  in  its  language,  whereas  the  law  requires  that 
the  just  shall  find  specifically  the  fact,  whether  guilt  is  of  the  first  or  seoon4 
degree.  When  jurors  find  by  their  verdict  that  a  prisoner  is  guilty,  or 
guilty  as  charged  in  the  indictment,  it  b  not  assuming  too  much  to  say. 
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«that  as  a  general  thing  they  have  simply  found  him  guilty  of  a  criminal 

4iomicide,  without  reference  to  the  degrees  of  his  guilt     And  to  say  that 

upon  such  a  verdict  the  court  might  properly  conclude  that  they  intended 

the  highest  offense,  would  he  to  presume  against,  instead  of  in  favor  of, 

human  life."    To  the  same  effect  are  also  the  following  decisions,  ren- 

'dered  upon  statutes  nearly  identical  with  the  one  under  consideration  : 

People  V.  Marqtdsj  15  Cal.  38 ;  People  v.  DoUm^  9  id.  576 ;  People  r. 

CatnpheUy  40  id.  129 ;  State  v.  Dowdj  19  Conn.  888  ;  3  Ohio  St.  89  ; 

Parke  v.  SkaUy  id.  101  ;  McCauley  v.  The  United  States^  1  Morris,  486 . 

JTtrJy  V.  7%e  StaU,  7  Terg.  259  ;    McPherson  v.  7%  State,  9  id.  279 ; 

Thompeon  v.  The  State,  24  Ark.  323 ;  AlUn  v.  The  State,  id.  333  ;  Ford 

-Y.  The  State,  12  Md.  514  ;  Tidfy  v.  The  People,  6  Mich.  273  ;  McGee 

V.  ne  State,  8  Mo.  495  ;  State  v.  l^ton,  20  id.  400. 

We  might  cite  many  other  concurring  decisions  from  the  same  und 
other  States,  hut  the  above  sufficiently  manifest  the  uniformity  of  inter- 
tpretation  of  the  statute  whenever  its  provisions  have  come  under  review. 
Indeed,  the  only  decisions  opposed  to  those  above  cited,  which  we  have 
'been  able  to  find,  are  those  of  the  Supreme  Court  of  the  State  of  Fenn- 
•sylvania.  In  that  State  the  court  holds,  that  when  the  indictment 
^diarges  the  specific  facts  which,  under  the  statute,  constitute  the  crime 
id  the  first  degree,  that  a  verdict  of  ^  guilty  in  manner  and  form,  as  the 
prisoner  stands  indicted,"  does  **  ascertain  "  the  murder  to  be  of  the  first 
degree,  llie  reason  assigned  is,  '*  that  the  indictment  is  thus  referred  to 
JM  forming  a  part  of  the  verdict,  and  the  latter  thus  <  ascertains '  the  fatitm 
which  in  judgment  of  law  amount  to  murder  of  the  first  degree."  Johm^ 
eon  V.  Commonwealth,  12  Harris,  389 ;  WkUe  v.  7%^  (hmmonwealth,  6 
Binn.  179 ;  Commonwealth  v.  Earle,  1  Whart  525.  But  if  we  apply 
'the  rule  of  these  latter  decisions  to  the  case  under  consideration,  and  Uike 
into  view  both  the  verdict  and  indictment  in  order  to  determine  the 
•degree  of  which  the  jury  intended  to  find  the  defendant  guilty,  we  do  not 
perceive  how  the  court  arrived  at  the  conclusion  that  the  jury  intended 
to  find  the  defendant  guOty  of  the  first  degree,  because  the  indictment 
•contains  none  of  the  essential  facts  and  circumstances  which  distingnlsh 
the  first  from  the  second  degree,  and  is  just  aa  applicable  to  the  on« 
degree  as  it  is  to  the  other. 

These  Pennsylvania  decbions,  however,  aire  not  only  opposed  by  the 
•decisions  of  the  courts  of  every  other  State  having  similar  statutes,  bat 
«eem  to  us  to  be  contrary  to  the  plain  language  and  spirit  of  the  act ; 
and,  in  our  opinion,  the  court  is  not  authorised,  in  any  case,  to  refer  to 
the  indictment  in  order  to  determine  the  degree  of  murder  of  which  tlie 
jury  find  the  accused  guilty ;  but  on  the  contrary,  that  the  true  intent 
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and  purpose  of  the  act  were  to  impose  apon  the  jury  the  duty  of  deHgnai^ 
ing  hg  their  verdict  distinctly  and  Qneqaivocally,  the  degree  of  ^e  crimey. 
and  not  leave  it  to  be  inferred  or  conjectured  therefrom.  It,  therefore., 
follows  that  the  verdict  is  fatally  defective,  and  for  that  reason  the  jndg-^ 
ment  of  the  IMstrict  Court  should  be  reversed. 

The  defendant,  however,  does  not  ask  this  court  to  reverse  the  judg- 
ment and  remand  the  cause  for  a  new  trial,  but  to  reverse  the  judgment 
and  order  his  discharge  from  custody. 

If  we  understand  the  position  of  counsel  for  the  defendant,  it  is,  that 
while  the  court  may  reverse  the  judgment  on  account  of  the  defective 
verdict,  it  has  no  power  to  order  a  new  trial  of  the  cause ;  because,  it  is- 
dumed,  by  another  trial  the  defendant  would  be  put  in  jeopardy  twice 
for  the  same  offense ;  and  in  support  of  their  position  they  rely  nudnly 
on  the  opinion  of  Mr.  Justice  Stobt,  2  Sumner,  87,  and  the  cases  of 
Otmmamweakh  v.  CMb  etaLj^  Serg.  A  Bawle,  577 ;  Matter  of  Spier,  IS* 
N.  C.  491 ;  XloetY.  The  People,  2  Park.  Cr.  C.  676,  and  2%«  People  y^ 
Wehh,  88  Cal.  476. 

In  the  case  of  The  United  States  v.  Oihert,  Mr.  Justice  Stobt  argued 
at  great  length  to  show  that,  when  a  trial  has  been  regularly  had,  before- 
a  court  of  competent  jurisdiction,  upon  a  good  indictment,  and  a  verdict 
hai>been  regularly  rendered  by  a  competent  jury,  the  party  cannot  be  tried* 
a  second  time.  It  was  the  opinion  of  the  learned  justice  that  the 
provision  of  the  Constitution  of  the  United  States  which  adopts  the 
maxim  of  the  common  law  that  a  man  shall  not  be  twice  put  in  jeopardy^ 
of  hfe  or  limb  for  the  same  offense,  presented  an  insurmountable  barrier 
to  a  second  trial,  even  upon  the  application  of  the  defendant  himself. 
But  in  the  same  case,  Judge  Datis,  though  he  concurred  in  denying  a 
new  trial  upon  the  merits,  dissented  from  that  part  of  the  opinion  which 
denied  the  power  of  the  court  to  grant  a  new  trial  on  the  merits,  upon 
the  application  of  the  defendant  to  reverse  a  verdict  of  conviction.  Re- 
ferring to  that  part  of  the  argument  of  Mr.  Justice  Stort  which  resta 
the  denial  of  a  power  in  the  courts  of  the  United  States  to  grant  a  new 
trial  on  the  merits  in  a  capital  case,  though  at  the  request  of  a  person 
convicted,  on  the  fifth  article  of  amendments  to  the  Constitution,  dedaiw 
ing  that  *^  no  person  shall  be  subject,  for  the  same  offense,  to  be  twice  put 
in  jeopardy  of  life  and  limb,"  Judge  Datis  said  :  ^'  Tliat  article  in  the 
amendments  to  the  Constitution,  corresponding  to  a  rule  of  the  common 
law,  according  to  the  prevailing  spirit  and  character  of  those  amendments 
generally,  was  doubtless  intended  for  the  security  and  benefit  of  the  indi- 
vidual. As  such  it  may  be  waived  and  relinquished.  That  the  request 
oC  a  prisoner  for  a  new  trial,  affording  a  chance  of  escape  from  death  to 
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wlucb  a  preTiooB  oonyiciion  would  assign  him,  should  be  rejected,  from 
adherence  to  the  letter  of  the  mle,  that  his  life  woold  be  again  in  jeo- 
IMidj,  would  present  an  incongruity  not  readilj  to  be  admitted." 

It  will  be  observed  that,  in  the  opinion  of  Mr.  Justice  Stort,  invokad 
in  behalf  of  the  defendant,  he  does  not  dbtinguish  between  the  power  of 
the  court  to  grant  a  new  trial,  from  the  power  to  set  aside  the  yordict,  or 
to  reyerae  the  judgment,  but  denies  that  in  capital  cases  the  court  has 
power  to  do  either.  On  page  forty-three  of  his  opinion  he  says  :  ^  As 
soon  as  a  capital  case  is  fully  committed  to  a  jury,  the  life  of  the  prisoner 
is  in  their  hands,  and  he  stands  in  jeopardy  of  hu  life  upon  the  verdict  of 
ihe  jury.  He  is,  in  the  trutet  sense,  put  upon  his  deliverance  from  periL 
When  once  the  verdict  is  pronoun'ced  the  case  is  fixed.  If  there  is  a 
verdict  of  acquittal,  it  is  generally  agreed  that  he  cannot  be  put 
upon  his  trial  again  for  the  same  offense.  And  why  ?  Because  it 
contradicts  the  direct  language  of  this  maxim  of  the  common  law. 
He  would  again  be  put  in  jeopardy  of  his  life.  And  how  does  the  case 
at  all  differ  in  principle  in  the  case  of  conviction  ?  The  fact  is  the  same. 
He  is  again  put  in  jeopardy  of  his  life.  He  is  again  to  be  tried  and  ac- 
quitted or  convicted.  If  it  be  said  that  it  is  for  his  benefit  and  in  favor  of 
life  to  have  a  new  trial,  that  may  be  true ;  but  there  is  in  the  body  of  the 
maxim  no  such  qualification  or  limitation  of  its  meaning.  It  is  nowhere 
laid  down  as  a  part  of  the  maxim  that  if  he  is  acquitted  he  shall  not  be 
tried  again,  but  if  he  is  convicted  he  may  be  allowed  a  new  trial." 

Thus,  it  will  be  perceived  that  the  conclusion  to  which  the  learned 
justice  arrived  was,  that  the  court  possessed  neither  power  to  set  aside 
the  verdict  nor  to  grant  a  new  trial ;  that  the  verdict  of  the  jury  was 
final ;  but  if  errors  should  intervene  in  the  progress  of  the  trial,  he  was 
of  opinion  that  the  prisoner  would  not  be  without  redress,  because  he 
could  apply  to  the  executive  for  a  pardon  or  mitigation  of  the  sentence. 
But  this  opinion  of  Mr.  Justice  Stobt  has  come  under  review  on  frequent 
occasions  in  both  the  Federal  and  State  courts,  and  we  have  been  unable 
to  find  a  single  concurring  opinion ;  but  on  the  contrary,  find  many  op* 
posed  thereto.  In  the  case  of  The  People  v.  Morriicn^  1  Parker,  626| 
in  which  Mr.  Justice  Harris  ably  discusses  the  question  of  the  power 
of  the  court  to  set  aside  a  verdict  and  to  grant  a  new  trial,  and 
/eferring  to  the  opinion  of  Mr.  Justice  Stort,  he  says :  '*  Indeed  upon 
constitutional  construction,  Mr.  Justice  Stort  stands  alone.  Not  a  judge 
of  any  court  in  the  United  States  has  been  found  to  concur  in  his  views." 

In  the  case  of  The  Dhiied  States  v.  Harding,  Wallace,  Jr.  127,  where 
three  defendants  had  been  jointly  indicted  for  murder,  and  one  had  been 
convicted  of  nmrder  and  the  other  two  of  manslaoghter,  they  all  joined 
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in  an  application  for  a  new  trial,  which  was  granted,  although  the  effect 
wan  again  to  expose  them  all  to  a  conviction  for  murder.  Kane,  district 
juilge,  delivered  the  opinion  of  the  court,  in  which  Mr.  Justice  Gbibr,  of 
the  Supreme  Court  of  the  United  States,  concurred.  In  referring  to  the 
opinion  of  Mr.  Justice  Stobt  on  the  question  involved,  he  sud :  ^  I  am 
aware  that  one  of  the  most  eminent  of  our  jurists  has  found  an  inhibition 
in  the  Constitution  against  the  grant  of  new  trials  in  cases  involving 
jeopardy.  But  I  cannot  realize  the  correctness  of  the  interpretation 
which,  anxious  to  secure  a  citizen  against  the  injustice  of  a  second  con- 
viction, requires  him  to  suffer  under  the  injustice  of  a  first.  Certainly  I 
would  not  subject  the  prisoner  to  the  hazards  of  a  new  trial  without  his 
consent  If,  being  capitally  convicted,  he  elects  to  undergo  the  sentence, 
it  may  be  his  right,  as  it  was  to  have  pleaded  guilty  to  the  indictment. 
When,  however,  he  asks  a  second  trial,  it  is  to  relieve  himself  from  the 
jeopardy  in  which  he  is  already;  and  it  is  no  new  jeopardy  that  he 
encounters  when  his  prayer  is  granted,  but  the  same  divested  of  the  im- 
minent certainty  of  its  fatal  issue.'' 

So,  also,  in  the  case  of  TTte  United  States  v.  Keen,  1  McLean,  429,  Mr. 
Justice  McLean,  of  the  Supreme  Court  of  tiie  United  States,  emphati- 
cally repudiated  the  constitutional  construction  for  which  Mr.  Justice 
Stort  contended.  '^  In  favor  of  life,"  he  says,  *^  presumptions  arise 
which  seem  to  relax,  and  in  fact  sometimes  do  relax,  the  rigor  of  the 
law.  But  in  the  construction  of  the  Constitution  contended  for,  this 
maxim  is  reversed.  The  prisoner  is  found  guilty  by  the  jury,  and, 
whether  right  or  wrong,  he  must  stand  convicted.  He  claims,  under  the 
Constitution,  a  fair  and  impartial  trial,  and  he  shows  gross  prejudices 
against  him  by  the  jury  who  have  convicted  him  on  testimony  wholly 
insufficient ;  but  he  is  answered  that  the  Constitution  protects  him  from 
being  put  in  jeopardy  a  second  time  for  the  same  offense,  and  that  a  new 
trial  would  violate  this  provision.  In  other  words,  the  Constitution  guar- 
antees to  him  the  right  of  being  hung,  to  protect  him  from  the  danger 
of  a  second  trial.  Whatever  may  be  said  theoretically  of  this  con^ 
stitutional  protection,  practically  the  subject  of  it  can  have  no  very 
strong  reason  to  appreciate  it." 

It  will  be  observed  that  in  each  of  the  cases  above  cited,  the  opinion 
of  Justice  Stobt  was  urged  as  an  authority  against  the  prisoner's  right 
to  set  aside  the  verdict,  as  well  as  against  his  right  to  a  new  trial.  And, 
Indeed,  it  is  difficult  to  perceive  how,  in  a  case  of  conviction  of  a  capital 
offense,  it  could  ever  be  applied  to  the  prisoner's  advantage,  because  the 
whole  theory  of  tiie  argument  is,  that  where  the  trial  has  been  regidarly 
had  before  a  court  of  competent  jurisdiction,  upon  a  good  indictment, 
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and  a  verdict  has  beeo  regularly  rendered  bj  a  oompeitent  jury,  the  ▼6r> 
diet  is  final,  notwithstanding  the  coort  may  have  committed  errors  in  th* 
progress  of  the  trial,  and  notwithstanding,  abo,  that  the  evidence  oiay 
have  been  insufficient  to  justify  it 

We  do  not  deem  it  necessary  to  refer,  in  detail,  to  the  other  cases 
cited  by  counsel,  because  the  facts  upon  which  the  decisions  rest  do  not 
exist  in  the  case  under  consideration ;  and»  in  our  opinion,  they  required 
an  entirely  different  application  of  the  constitutional  provision  involved. 
With  the  exception  of  The  People  v.  Welhj  the  cases  dted  relate  to 
causes  in  which  the  defendant  had  been  put  upon  his  trial,  and,  without 
his  consent,  the  jury  were  discharged  before  they  had  rendered  a  ver> 
diet.  For  the  purposes  of  this  case  it  may  be  conceded  that,  as  a  gen* 
eral  rule,  when  the  jury  has  been  sworn,  and  the  prisoner  has  been  put 
upon  his  trial,  and  the  jury  are  discharged  without  his  consent,  before 
rendering  a  verdict,  that  he  cannot  be  tried  again ;  though  there 
are  exceptions  to  the  rule  based  upon  urgent  necessity.  In  the 
case  of  The  People  v.  Wehby  the  defendant  was  tried  and  acquitted  by  the 
jury,  and  also  discharged  by  the  judgment  of  the  court.  The  People 
having  appealed,  the  court,  following  the  almost  universal  current  of 
authority  both  in  England  and  m  the  United  States,  decided  that  the  de- 
fendant having  been  once  acquitted  by  the  jury,  he  could  not  be  held  to 
answer  again  for  the  same  offense,  no  matter  by  what  mistakes  or  errors 
of  the  court,  jury  or  prosecution  the  acquittal  was  obtained ;  and  the 
court  also  decided  that  the  statute  giving  the  right  of  appeal  to  the 
people,  in  criminal  cases,  must  be  confined  to  such  cases  in  which  errora 
in  the  proceedings  may  occur  before  legal  jeopardy  has  attached  to  the 
accused.  We  see  no  analogy  between  the  cases  cited  by  counsel  and  the 
one  at  bar.  No  case  is  cited  where  the  verdict  of  guilty  having  been  set 
aside,  at  the  instance  of  the  defendant,  it  has  been  held  to  bar  another 
inal. 

Whatever  may  have  been  the  ojonion  of  some  of  the  eariler 
judges  of  both  the  United  States  and  some  of  the  State  courts,  in 
respect  to  the  correct  interpretation  and  effect  of  the  oonstitndonal 
provision,  which  declares  that  ^  no  person  shall  be  subject  to  be  twice 
put  in  jeopardy  for  the  same  offense,"  we  think  the  rule  is  now  well 
settled  that,  when  the  verdict  is  so  defective  that  no  judgment  can  be 
entered  upon  it,  the  defendant,  who  might  have  had  it  perfected  when 
rendered,  is  considered  as  consenting  to  it,  and  as  waiving  any  objections 
to  being  put  to  answer  before  another  jury.  Bishop,  in  treating  of  the 
doctrine  of  consent  under  this  constitutional  provision,  states,  as  the  re- 
sult of  the  decisions  on  the  subject,  as  follows :  "^  Thus,  if  during  the  trial 
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iSbe  jarj  is  discharged  with  the  prisoner'g  concurrence,  liis  privilege  to 
object  is  waived,  and  he  may  be  tried  luiew.  And  when  a  verdict  is  so 
incomplete  that  no  judgment  can  be  entered  upon  it,  the  law  infers  the 
consent  of  both  parties  to  it ;  because  either  party  might  have  had  it 
pertected  when  rendered ;  and,  therefore,  the  prisoner  may  be  put  to 
answer  before  another  jury.  *  *  *  And  finally,  whenever  a  verdict, 
whether  valid  in  form  or  not,  has  been  rendered  on  an  indictment  either 
good  or  bad,  and  the  defendant  moves  in  arrest  of  judgment,  or  applies 
to  the  court  to  vacate  a  judgment  already  entered,  for  any  cause,  as  for 
many  causes  he  may,  he  will  be  presumed  to  waive  any  objection  to  being 
put  a  second  time  in  jeopardy ;  and  so  he  may  ordinarily  be  tried  anew." 
1  Bish.  Crim.  Law  (3d  ed.),  f  844 ;  StaU  v.  SuUan,  4  Gill,  494 ;  Sar- 
gent  v.  StaU,  16  Ohio,  267 ;  Wihan  v.  The  SUtUy  20  ib.  26 ;  Monroe 
V.  Suae,  5  Gra.  85  ;  SuOe  v.  Hughsy  2  Ala.  102  ;  Cahia  v.  State,  16  id. 
781 ;  Gerard  v.  PeopUy  3  Scam.  363 ;  People  v.  OlcoU,  2  Johns.  Cas. 
801 ;  People  v.  Oathoruey  13  Johns.  350 ;  OommonweaUh  v.  Greeny  17 
Mass.  515  ;  Peoj^  v.  Stone,  5  Wend.  39  ;  AUen  v.  State,  24  Ark.  338  ; 
Giheon  v.  OomnnonweaUh,  2  Ya.  Cas.  Ill ;  OommonweaHth  v.  Smith,  id. 
827 ;  Aople  v.  Olwea,  28  Cal.  456;  Omted  StaJtee  v.  Keen,  1  McLean, 
429. 

It  was,  however,  snggested  at  the  argument,  that  even  if  no  constitu- 
tional inhibition  exists,  the  court  has  no  authority  to  order  the  defends 
ant  to  be  tried  again,  because  he  did  not  apply  for  a  new  trial  in  the 
court  below,  but  applied  to  be  discharged  from  custody.  The  statute 
provides  ^*  that  the  appellate  court  may  reverse,  affirm  or  modify  the 
judgment  appealed  from,  and  may,  if  necessary  or  proper,  order  a  new 
triaL"  1  CompUed  Laws,  529,  S  488.  It  is  thus  apparent  that 
whether  a  new  trial  is  necessary  or  proper  is  a  question  for  the  court, 
and  not  for  the  defendant,  to  determine.  In  the  language  of  CuRRBTy 
J*,  in  the  case  of  The  People  v.  (XweU,  tupra  :  ^<  If  it  be  necessary  or 
proper  in  the  judgment  of  the  court  to  make  such  order,  its  power  is  no> 
wise  abridged  because  the  defendant  may  fail  or  intentionally  refuse  to 
ask  in  terms  for  a  new  trial  upon  the  reversal  of  the  judgment.  The 
court  is  to  determine  the  question  of  necessity  or  propriety  of  ordering  a 
new  trial,  and  may  exercise  the  power  of  making  the  order  in  subh 
cases  unless  inhibited  by  the  provision  of  the  Constitution  to  whidi  we 
have  referred.  The  taking  of  an  appeal  from  the  judgment  of  convii^ 
tion  was  a  matter  of  the  defendant's  option.  He  had  his  choice  to  let  the 
judgment  stand  and  abide  the  consequences  of  it,  or  to  move  for  its 
reversal  in  order  to  relieve  himself  from  the  jeopardy  in  which  he  was 
by  reason  of  it  The  appeal  was  taken  on  his  behalf  and  forhi*  benefit 
Vol.  XXL— 95 
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Th«  yerdict  and  judgment  by  which  his  life  was  in  peril  being  annolled 
at  his  request,  the  same  are  as  though  they  never  had  been,  and  he  is  not 
in  a  position  to  set  up  the  former  trial  and  conviction  in  bai  of 
another  trial.  The  reversal  of  the  judgment  at  the  defendant's  instansa 
on  appeal,  takee  from  him  the  right  of  setting  up  the  former  trial  and 
conviction  in  bar  of  another  trial,  as  effectually  as  if  he  had  secured  the 
same  end  by  a  motion  for  a  new  trial." 

The  judgment  is  reversed,  the  verdict  set  aside^  and  a  new  trial 
ordered. 


Statx  v.  Piokbtt,  appellant 

(U  N«v.  S5B.) 

Bap€  —  asMOuk  with  tntent  to  ammit  —  agaetU  offimaU  frndettmbf 

Upon  the  tzial  of  an  faidietmeiit  for  zape  oommltted  opon  a  female  williin  ttia  affsnf 
twelve  yeais,  the  deteodaiit  was  oonvided  of  an  afleantt  with  faiftwt  to  oommit  nps^ 
EM  enot,  if  what  defendant  did  was  with  the  female's  aotoal  oonaent 

An  attempt  to  oommit  xape  oan  never  oonatitate  an  aaaaalt  when  the  female  aolaallj 
oouBents  to  whatls  done,  whether  she  is  within  the  age  of  twelve  yeas  or  not 


I 


NDICTMENT  for  rape.    The  opmion  states  the  case*. 
T.  W.  W.  Ikwiei  and  Jf.  &  BcnmifieU,  for  appellant 
J,  B.  JEftlrsfl^  Attorney-General,  for  respondent 


Bbattt,  J.  One  of  the  assignments  of  error  in  this  ease  ls»  in 
opinion,  well  founded*  The  defendant  was  indicted  for  rape,  and  con- 
victed of  an  assault  with  intent  to  commit  rape.  His  motion  lor  a  new 
trial  was  overruled,  and  he  was  sentenced  to  fourteen  years'  imprison- 
ment.  The  evidence  adduced  at  the  trial  showed  that  the  object  of  the 
supposed  assault  was  a  female  under  the  age  of  twelve  year8,and  in  sub- 
mitting the  case  to  the  jury,  the  court  among  other  things  chai^ged  them 
as  follows :  *'  If  the  female  is  under  the  age  of  twelve  years,  she  is  deemed 
incapable  of  consenting  to  any  carnal  intercourse,  and  the  legal  pre* 
sumption  that  any  such  cruel  knowledge  is  forcible  and  against  her  wiD 
'jb  conclusive.  If  the  jury  believe  from  the  evidence  that  thedeiandantis 
over  fourteen  years  of  age,  and  that  the  girl  known  as  Caroline  Davis  is 
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under  the  age  of  twelve  jeara,  and  at  the  time  and  place  charged  in  the 
indictment,  the  defendant  did  have  cai.ial  knowledge  of  her  by  penetrat- 
ing her  body,  he  is  guilty  of  rape.  *  *  But  if  the  jury  believe  that 
the  defendant  attempted  to  commit  a  rape  and  failed  to  effect  a  penetra- 
tion, as  above  described,  they  shoald  find  a  verdict  of  guilty  of  assault 
with  the  intent  to  commit  rape."  To  the  giving  of  this  charge  the 
defendant  excepted;  and  he  argues  that  it  was  erroneous,  for  this 
reason :  that  the  jury  was  thereby  instructed  that  upon  proof  of  an  un- 
successful attempt  to  have  carnal  knowledge  of  the  girl,  he  might  be 
convicted  of  an  assault  to  commit  rape,  although  every  thing  he  did  was 
with  her  actual  consent  —  the  law  being,  as  he  contends,  that  an  attempt 
to  commit  rape  can  never  constitute  an  assault  when  the  female  actually 
consents  to  what  is  done,  whether  she  be  within  the  age  of  twelve  years 
or  not 

When  the  proposition  was  stated  on  the  oral  argument  of  the  case,  I 
was  strongly  inclined  to  consider  it  ifntenable,  and  to  hold  that  the  charge 
of  the  district  judge  was  correct,  but  after  examining  the  cases  relating 
to  the  subject^  I  am  convinced  that  the  weight  of  reason  and  authority  is 
on  the  side  of  the  appellant 

The  common-law  definition  of  rape  is  ^  the  carnal  knowledge  of  a 
woman  forcibly  and  against  her  wilL"  4  Bl.  Com.  210.  The  same 
definition  is  adopted  by  our  statute.  Comp.  Laws,  S  2350.  Under 
this  definition,  an  assault  is  a  necessary  ingredient  of  every  rape,  or 
attempted  rape.  But  it  is  not  a  necessary  ingredient  of  the  crime  of 
carnally  knowing  a  chUd  under  the  age  of  twelve  years,  with  or  without 
her  consent,  which  is  defined  in  the  latter  part  of  the  section,  and  which 
is  called  *^  rape."  It  is  obvious  that  here  are  two  crimes  differing 
essentially  in  their  nature,  though  called  by  the  same  name.  To  one 
force  and  resistance  are  essential  ingredients,  while  to  the  other  they  are 
not  essential ;  they  may  be  present  or  absent  without  affecting  the  crim- 
inality of  the  fact  of  carnal  knowledge.  As  an  assault  implies  force 
and*  resistance,  the  crime  last  defined  may  be  committed,  or  at  least 
attempted,  without  an  assault,  if  there  is  actual  consent  on  the  part  of 
the  female. 

This  is  well  settled  in  England,  where,  under  the  provisions  of  several 
statutes,  the  carnal  knowledge  of  a  female  under  ten  years  of  age,  with 
or  without  her  consent,  is  made  a  *'  felony."  The  statutory  crime  is  not 
there  denominated  <^rape,"  and  the  English  judges  have  escaped  the 
confusion  of  ideas  which  in  this  country  has  no  doubt  arisen  from  the 
fact  that  two  essentially  different  crimes  have  been  called  by  the  same 
name,  leading  our  courts,  in  some  instances,  to  attribute  to  the  statutory 
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rape  aU  the  qualities  of  common-law  rape.  Thus  in  the  ease  of  Haifi  t. 
l%e  People^  1  Hill,  852,  where  the  predse  question  here  involved  was 
under  discussion,  Judge  Cowen,  delivering  the  opinion  of  the  court, 
said :  ^  The  assent  of  such  an  infant  being  void  as  to  the  prindpa) 
crime,  it  is  equally  so  in  respect  to  the  incipient  advances  of  the  offender. 
That  the  infant  assented  to  or  even  aided  in  the  prisoner's  attempt,  can- 
not, therefore,  as  in  the  case  of  an  adult,  be  alleged  in  his  favor  any 
more  than  if  he  had  consummated  his  purpose."  And  this  construction 
was  afterward  adopted  by  the  Supreme  Court  of  Michigan  in  the  case 
of  The  People  v.  McDonald,  9  Mich.  150.  The  New  York  case  was 
decided  in  1841,  and  no  reference  was  made  to  several  cases  then 
recently  decided  in  England,  by  which  a  different  construction  had  been 
given  to  a  statute  substantially  the  same  as  that  of  New  York.  Th« 
court  was  probably  not  aware  of  those  decisions.  The  Michigan  case 
was  decided  twenty  years  later,  but  the  court  took  no  notice  of  the  Eng- 
lish decisions,  though  they  were  referred  to  on  the  argument.  There 
may  be  other  cases  which  sustain  the  same  view,  but  if  so,  they  have 
escaped  our  attention.  On  the  other  hand,  there  is  a  stiU  later  case 
decided  by  the  Supreme  Court  of  Ohio  {SmUh  v.  The  StaUj  12  Ohio  Su 
466),  in  which  an  opposite  conclusion  is  reached  after  a  full  discussioa 
of  the  question  and  elaborate  review  of  the  authorities.  The  reasoning 
of  this  dedsicm  appears  to  us  entirely  satisfactory,  and  it  is  sustained  by 
the  authority  of  some  of  the  most  eminent  of  the  recent  English  judges. 
See  Reg.  v.  MarUn,  9  C.  A  P.  218;  J^. v.  Meredith, and  Beg.Y. Bankt, 
8  id.  589,  575;  Beg.  v.  Bead,  2  Car.  A  Kxtw.  957,  and  1  Denni- 
son's  Crown  Cases,  877,  and  note  to  page  879. 

We  are  not,  however,  forced  to  the  conclusion  reluctantly  aoceptedby 
the  Ohio  court,  that  our  law  provides  no  punishment  for  an  attempt  to 
have  carnal  knowledge  of  a  consenting  child  within  the  age  of  twelve 
years.  Our  statute,  so  iar  from  abolishbg  the  common-law  mle  that  an 
attempt  to  commit  a  felony  is  a  misdemeanor,  has  enlarged  that  mle  and 
made  specific  provision  for  the  punishment  of  attempts  to  commit  of- 
fenses of  every  grade.  C.  L.,  S  2464.  By  virtue  of  the  provisions 
of  sections  2464  and  2087,  this  defendant  might  have  been  convicted  oi 
an  "  attempt  to  conunit  rape,"  even  if  the  diild  consented  to  all  he  did ; 
but  it  was  error  to  instruct  the  jury  that  he  could  be  convicted  of  ^  a»> 
sanltwith  intent,"  etc.,  in  that  case.  There  can  be  no  assault  ap<m  a 
consenting  female,  although  there  may  be  what  the  statute  designates  a 
rape.  It  is  quite  possible,  if  this  distinction  had  been  drawn  in  the  in* 
structions  to  the  jury,  that  the  defendant  would  only  have  been  convicted 
of  the  attempt,  for  which  the  extreme  punishment  is  ten  years'  imprison* 
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meot      C.  L.,  S  2464.      Whereas,  the  '<  asaanlt  with  iatent,"  etc^  of 
which  he  ?raa  convicted,  may  be  punished  by  fourteen  years'  imprison^ 
ment,  and  the  defendant  actually  received  that  sentence.      C.  L.,  S 
2868. 
The  jad^pnent  is  reversed  and  cause  remanded  for  a  new  trial. 


QcnoLBT  T.  Cbhtbal  Paoifio  Railboad  Compakt,  appellanU 

(UNev.SSa) 

Ramoool  oftmU  tofidtral  cowrU'^remawU  by  eorporatiim* 

An  officer  of  a  foreign  oorpomtion  sued  in  a  State  ooort  cannot  (at  leaet  without  speoial 
antbozity)  make  the  affidavit  required  by  the  act  of  OoogreM  of  1867,  for  the  re- 
moral  of  the  salt  to  the  United  States  Circnlt  Oouit,  as  that  act  requires  an  affidaTll 
of  the  defendant's  own  beliel 

A  CTION  to  recover  damages.     The  opinion  states  the  case. 

T.  B.  MeFarland^  for  appellant 
Jamei  Seeley^  for  respondent. 

.  Hawlet,  C.  J.  This  action  was  brought  by  plaintiff  Qnigley  to  re* 
cover  from  the  defendant,  the  Central  Pacific  Railroad  Ck)mpany,  dam- 
ages for  an  alleged  unlawful  ejection  from  defendant's  cars. 

The  jury  found  a  verdict  in  favor  of  plaintiff  and  assessed  the  dam- 
ages at  $5,000.  Defendant  moved  for  a  new  trial,  which  was  refused. 
The  appeal  is  taken  by  defendant  from  the  judgment,  and  from  the  order 
of  the  District  Court  overruling  its  motion  for  a  new  trial. 

Prior  to  the  trial  of  the  case  the  defendant  moved  the  court  to  trans- 
fer the  suit  to  the  Circuit  Court  of  the  United  States  for  the  district  of 
Nevada,  in  pursuance  of  the  provisions  of  the  amendatory  act  of  Con- 
gress, '^  approved  Mai'ch  2,  1867,"  which  provides :  *^  That  where  a  suit 
*  *  may  hereafter  be  brought  in  any  State  court,  in  which  there  is 
controversy  between  a  citizen  of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State,  and  the  matter  in  dispute  exceeds  the  sum 
of  $500,  exclusive  of  costs,  such  citizen  of  another  State,  whether  he  be 
plaintiff  or  defendant,  if  he  will  make  and  file  in  such  State  court  an  af- 
fidavit stating  that  he  has  reason  to  and  does  believe  that,  from  preju- 
dice or  local  influence,  he  will  not  be  able  to  obtain  justice  in  such  State 
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ooart,  may,  at  any  time  before  the  final  hearing  or  trial  of  the  suit,  file  a 
petition  in  such  State  court  for  the  remoTal  of  the  suit  into  the  next  Cir* 
coit  Conrt  of  the  United  States,  to  be  held  in  the  district  where  the  suit 
is  pending,  and  offer  good  and  snfilcient  surety  for  his  entering  in  suxh 
court,  on  the  first  day  of  its  session,  copies  of  all  process,  pleadings,  de- 
positions, testimony,  and  other  proceedings  in  said  suit,  and  doing  sudi 
other  appropriate  acts  as,  by  the  act  to  which  this  act  is  amendatory,  are 
required  to  be  done  upon  the  removal  of  a  suit  into  the  United  Statea 
court,  and  it  shall  be,  thereupon,  the  duty  of  the  State  court  to  accept  the 
surety  and  proceed  no  further  in  the  suit."  14  U.  S.  Stat  at  Lai^  558» 
The  petition  and  bond  filed  by  appellant  state  the  facts  as  required  by 
the  act.  The  petition  is  signed  "  Central  Pacific  Railroad  Co.,  by  £.  H. 
MUler,  Jr.,  Secretary,"  and  by  the  attorneys  for  defendant  The  bond 
is  signed  ^  Central  Pacific  Railroad  Co.,  by  E.  H.  Miller,  Jr.,  Secretary," 
and  by  two  sureties.  A  seal,  purporting  to  be  the  seal  of  the  corpora* 
tion,  is  affixed  to  the  petition  and  bond.    The  affidayit  is  as  follows : 

^  [Title  of  ooart  and  eaiiM.] 

<*  State  ot  OeiUfonila,  dtj  and  Oonntj  of  San  Fraadioo^  m. 

^  Charles  Crocker  being  duly  sworn,  deposes  and  says :  That  he  is  the 
second  yice-president  of  the  Central  Pacific  Railroad  Company,  the  de* 
fendant  in  the  aboye-entitled  action  ;  that  Leland  Stanford  is  the  presi* 
dent  of  said  company,  and  Collis  P.  Huntington  is  the  first  yioe-preai* 
dent  of  said  company ;  that  said  Stanford  and  Huntington  are  at  the 
present  time  in  the  city  of  New  Tork,  and  therefore  unable  to  make  thia 
affidavit ;  that  said  Central  Pacific  Railroad  Company  is  a  corporation 
duly  organized  under  the  laws  of  the  State  of  California,  having  its  prin- 
cipal place  of  business  at  the  city  and  county  of  San  Francisco,  in  said 
State,  and  is  the  defendant  in  the  above-entitled  action :  that  said  action 
was  brought  on  or  about  the  fourth  day  of  April,  1874^  in  the  above* 
entitied  court,  *  *  *  that  said  plaintiff  *  *  *  is  and  has  been 
since  the  nineteenth  day  of  August,  A.  D.  1874,  a  dtisen  of  the  United 
States  residing  in  .the  State  of  Nevada.  And  this  deponent  further 
says :  That  he  has  reason  to  believe,  and  does  believe,  that  from  preju- 
dice and  local  influence,  said  defendant  corporation  will  not  be  able  to 
obtain  justice  in  said  court,  and  affiant  thercKtore  makes  this  affidavit  for 
the  purpose  of  removing  said  suit  into  the  Circuit  Court  of  the  United 
States  for  the  district  of  Nevada,  *  *  in  pursuance  of  the  statute  is 
luch  case  made  and  provided,  and  further  saith  not, 

<*  (Duly  verified.)  Cbarlsb  Cbooksb.** 
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The  plaintiff  objected  t6  the  sufficiency  of  the  petition,  bond,  and  affi- 
davit. The  objections  to  the  petition  and  bond  were  made  upon  the 
ground  that  they  were  not  signed  by  the  defendant,  and  contained  no 
evidence  that  E.  H.  Miller,  Jr.,  was  authorized  by  the  defendant  to  sign 
ihe  same ;  and  the  farther  ground  that  the  seal  thereto  affixed  was  not 
attested,  nor  in  any  manner  authenticated  as  the  seal  of  defendant.  The 
objection  to  the  affidavit,  as  made  in  the  court  below,  reads  as  follows : 
*<  Third.  That  one  of  the  grounds  for  renewal  of  said  cause,  as  stated  in 
said  pretended  petition,  is  that  one  Charles  Crocker  has  reason  to  believe, 
and  does  believe,  that  from  prejudice  and  local  influence,  sud  corpora- 
tion will  not  be  able  to  obtain  justice  in  said  court.  J%at  scdd  affidavit 
i$  the  mere  opinion  of  said  Oharles  Oroeker^  and  does  ndt  show  thai  such 
is  the  opinion  of  the  defendant ;  nor  does  said  affidavit  show  that  said 
affiant  has  any  aiuthority  from  defendant  to  make  such  affidavit ;  nor 
does  said  affidavit  or  petition  set  forth  any  grounds  or  reason  upon 
which  this  court  can  judicially  determine  that  either  bias  or  prejudice 
exists  in  the  county  of  Elko  against  defendant  Fourth.  That  said  pre- 
tended affidavit  is  without  any  seal  of  defendant  authenticating  said  affi- 
davit as  being  the  averment  or  statement  of  defendant''  The  objections 
to  the  petition  and  bond  are  not  well  taken.  As  they  were  virtually  aban- 
doned by  respondent's  counsel  it  is  unnecessary  to  further  notice  them.  In 
tlia  oral  argument,  counsel  for  respondent  relied  upon  the  objections  to 
the  affidavit  which  we  have  italicised.  It  was  admitted  that  if  the  appli* 
cation  conformed  to  the  provisions  of  the  act,  the  existence  oi  local  preju- 
dice need  not  be  shown  ;  and  it  was  so  decided  in  Meadow  VaUey  ARning 
Company  v.  Dodds,  7  Nev.  148 ;  S.  C,  8  Am.  Bep.  709.  The  act  of 
Congress  only  requires  the  person  making  the  affidavit  to  state  the  fact 
No  reasons  therefor  need  be  assigned,  as  the  question  whether  such  bias 
or  prejudice  exists  is  not  left  to  the  judicial  determination  of  the  court 
The  act  of  Congress  is  plain  and  imperative,  and  leaves  nothing  to  be 
construed.  When  the  petition,  bond,  and  affidavit  are  filed  as  required 
by  the  act,  it  positively  declares  that  it  shall  be  the  duty  of  the  State 
court  to  accept  the  security  and  proceed  no  farther  in  the  suit.  Is  the 
affidavit  in  other  respects  sufficient  ?  Must  the  authority  to  make  the 
authority  be  affirmatively  shown  ?  The  questions  presented  by  the  ob- 
jections are  raised  for  the  first  time  in  this  State,  and  are  of  great  im* 
portanoe.  No  authorities  bearing  upon  the  points  were  cited  by  coun- 
sel on  either  side,  and  but  few  could  be  found  which  add  any  light  to  the 
answers  that  must  be  given  to  the  questions  we  have  propounded.  A 
corporation  cannot,  from  'the  very  nature  of  its  existence,  make  the  affi< 
bvit  in  person.    It  has  no  mind,  no  reasoning  faculties ;  no  power  to 
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[9  speak,  or  act,  except  through  its  officers,  agents»  serrants,  and 
amployoes.  In  what  manner,  then,  can  the  corporation,  if  ai  all,  make 
such  an  affidavit  as  will  be  sofficient  to  authoriae  the  removal  of  a  oaaii 
under  the  act  of  Congress  under  oonsideratton. 

In  the  case  of  I%e  Meadow  Valhjf  Mimn§  Chmptmg  ▼•  DaddMy  si^o, 
the  affidavit  was  made  by  the  superintendent  of  the  corporation,  and 
Lbwis,  C.  J.,  in  delivering  the  opinion  of  the  court,  said :  "  The  ap- 
plication in  all  respects  conformed  to  the  provbions  of  the  act ; "  but  the 
point  here  urged  was  not  there  relied  upon,  and  hence  the  remark  quoted 
oannot  be  considered  as  an  authority  in  favor  of  the  sufficiency  of  the 
affidavit  An  examination  of  that  case  shows  that  it  was  there  admitted 
tiiat  the  affidavit  Vas  **  sufficient  in  all  respects,  except  that  it  does  not 
set  out  the  facts  upon  which  the  appellant  bases  his  belief  that  such  local 
prejudice  existed  that  he  could  not  obtain  justice."  This,  together  with 
the  constitutionality  of  the  act,  were  the  only  questions  considered  and 
passed  upon  by  the  court.  As  the  act  of  Congress  takes  from  tiie  State 
court  the  power  to  judicially  determine  whether  or  not  any  local  preju- 
dice exists  that  would  prevent  the  moving  party  from  obtiuning  justice, 
it  ought  to  be  strictiy  construed.  '<  The  character  of  the  act,  its  object. 
Mid  its  effect  upon  litigation  in  the  State  courts,"  as  was  said  by  the  Su- 
preme Court  of  New  Tork,  '<  is  not  such  as  to  call  for  a  liberal  construc- 
tion of  its  privileges.  On  the  contrary,  it  should  be  strictiy  construed, 
and  a  party  seddng  to  avail  himself  of  its  privileges  must  come  clearly 
within  its  provisions."  Oooke  v.  The  State  National  Bank  of  Bogton^  1 
Lans.  501.  In  this  case,  the  question  whether  a  corporation  could  make 
the  affidavit  was  referred  to,  but  not  decided.  Ingbaham,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said :  "  There  is  also  one  objection  made  to 
the  fact,  that  the  statute  does  not  apply  to  a  corporation,  because  a  cor- 
poration cannot  make  the  affidavit  required,  and  the  belief  of  other  per- 
sons than  the  defendant  is  not  a  compliance  with  its  provisions.  The 
objection  is  not  without  weight ;  and  it  may  well  be  doubted  whether  an 
affidavit,  made  by  one  or  more  of  the  directors,  is  a  compliance  there* 
with ;  but  it  is  unnecessary  to  decide  on  that  question."  This  dUelmm 
was  expressed  in  a  case  where  the  affidavit  for  removal  was  made  by  the 
president  and  nine  directors  of  the  corporation.  The  language  of  the 
affidavit  being :  We  also,  each  for  himself,  severally  do  declare,  and  upon 
oath  say,  that  we  have  reason  to  believe,  and  severally  do  believe,  that 
from  prejudice  and  local  influence,  the  said  State  National  Bank  of  Boston 
will  not  be  able  to  obtain  justice  in  the  said  suit  in  the  paid  State  court." 
This  cause  was  taken  up  to  the  Court  of  Appeals,  and  Church,  C.  J , 
in  delivering  the  opinion  of  the  court,  upon  this  pointy  sidd :  *'*'  The  last 
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objeotion  to  the  validity  of  the  remoyal  is,  that  a  corporation  cannot 
avail  itself  of  the  act  of  1867  by  reason  of  its  incapacity  to  make  the 
affidavit  required  by  the  act.  It  is  urged  by  coonsel  that  this  act  confers 
upon  one  party  extraordinary  power  over  the  litigation,  enabling  it,  by 
ar  €x  parte  oath  of  mere  belief  of  the  existence  of  a  fact,  which  cannot 
be  contradicted,  and  after  having  the  benefit  of  all  the  '  law's  delay '  in 
the  State  court,  to  remove  the  suit  to  another  court,  and  that  it  should  be 
strictly  construed,  and  hence  that  it  should  be  held  to  apply  to  such  a 
party  only  as  is  capable  of  entertaining  and  expressing  a  belief,  and  that 
the  affidavit  can  in  no  case  be  made  by  any  other  than  the  party  himself. 
There  is  a  difference  of  opinion  among  the  members  of  the  court  upon 
the  point ;  and  upon  consultation  we  have  condudod,  as  probably  the 
most  conducive  to  the  interests  of  both  parties  in  facilitating  the  finiJ  dis- 
position of  the  case,  to  sustain  the  objection,  and  hold  that  it  was  not 
removed."  Co<^  v.  State  NoHomI  Bank  of  Bo$Umy  52  N.  Y.  114 ;  S 
C,  11  Am.  Rep.  667. 

We  think  this  case  goes  too  far.  It  is  now  too  well  settled  to  be  ques- 
tioned, that  a  corporation  is  a  citizen  of  the  State  where  it  is  created,  and 
it  certainly  can  be  a  ^  citizen  of  another  State  "  within  the  meaning  of 
the  words  as  used  in  the  act  of  1867.  If  it  is  a  citizen  of  another  State, 
by  presenting  and  filing  the  necessary  papers,  it  would  certainly  be  en 
titled  to  have  the  suit  removed.  True,  the  corporation  could  not,  in  person, 
make  the  affidavit.  But,  suppose  the  board  of  directors  at  a  regular  meet* 
ing  should  pass  a  resolution  declaring  that  the  corporation  has  reason  to, 
and  does  believe  that,  from  prejudice  and  local  influence,  it  will  not  be  able 
to  obtain  justice  in  such  State  court,  and  authorizes  its  president,  or  some 
other  person,  to  make  aod  file  an  affidavit  of  this  fact  in  said  court,  would 
this  not  be  sufficient  ?  We  think  it  would.  Whether  it  is  absolutely  ne- 
cessary that  the  authority  of  the  corporation  should  be  given  in  the  man- 
ner here  indicated  need  not  be  determined  in  this  suit.  The  objection 
we  are  considering  is  based  upon  the  ground  that  the  affidavit,  as  to  the 
belief,  is  the  mere  opinion  of  Charles  Crocker,  and  not  the  opinion  or 
belief  of  the  defendant,  and  our  conclusion  is  that  this  objection  is  well 
taken.  We  are  also  of  opinion  that  the  authority  from  the  corporation 
to  make  the  affidavit  must,  in  some  manner,  affirmatively  appear.  In 
Mahone  v.  Manchester  and  Lawrence  Railroad  Corporation,  which  was  a 
suit  brought  to  recover  damages  for  an  injury  sustained  by  plaintiff  while 
a  passenger  in  the  cars  of  defendant,  the  corporation  moved  for  a  trans- 
fer of  the  cause  from  the  State  to  the  Federal  court,  under  the  same  act 
of  Congress.  The  affidavit  was  by  the  acting  and  assistant  superintend* 
eat  of  the  defendant,  and  the  objection  here  presented  was  there  made 
Vol.  XXI.— 96 
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and  held  to  be  good.  The  opinion  was  by  a  fall  bench.  Grat,  J.,  in 
delivering  it,  after  referring  to  the  fact  that  the  act  had  been  dedand 
ooiistitntional,  and  that,  in  order  to  authorise  a  removal,  the  requirementi 
of  the  act  most  be  strictly  and  folly  complied  with,  said :  '^  Among  the 
conditions  which  the  act  of  Congress  imposed  npon  the  removal  of  the 
case,  are  that '  such  citisen  of  another  State'  shall  file  a  petition  for  the 
purpose,  and  that '  he  ?nll  make  and  file '  in  the  State  coort '  an  affidavit 
that  he  has  reason  to  and  does  believe  that,  from  prejudice  or  local  in- 
flnenoe,  he  will  not  be  able  to  obtain  justice  in  sach  State  court.'  The 
act  of  Congress  does  not,  like  oar  statute  for  the  removal  of  actions  from 
the  Superior  Court  npon  application  of  the  defendant  to  this  court  for 
trial,  authorise  the  affidavit  to  be  made  by  the  party  or  by  any  person  in 
his  behalf.  *  *  *  Congress  may  well  have  thought  it  not  too  great  a 
secority  against  abuse  of  the  power  of  removal,  to  require  the  party's 
own  affidavit  to  a  fact  of  such  a  nature,  and  of  which  no  further  proof  is 
to  be  made  at  any  stage  of  the  proceedings.  Whatever  may  be  the  rea- 
sons, the  words  of  the  statute  are  explicit,  and  require  the  affidavit,  as 
weU  as  the  petition,  to  be  the  act  of  the  party.  Anon*^  1  DUlon,  298, 
note;  Hersehfddy.  Garke^  11  Exch.  712.  When,  as  in  this  case,  the 
petitioner  for  removal  is  a  corporation,  the  petition  may  doubtless  be 
signed  and  the  affidavit  made  by  some  person  authorized  to  represent  the 
corporation.  But  the  authority  of  any  person  assuming  to  represent  it 
must  appear."     Ill  Mass.  72 ;  S.  C,  15  Am.  Rep.  9. 

It  might  be  urged  that  inasmuch  as  no  officer  of  a  corporation,  unless 
spedally  authorized,  has  power  to  bind  the  corporation  except  in  the  dis 
charge  of  his  ordinary  duUes,  and  inasmuch  as  it  is  no  part  of  the  ordi 
nary  duties  of  the  superintendent  of  a  railroad  to  represent  the  corpora 
tion  in  judicial  proceedings,  that  a  distinction  ought  to  be  drawn  between 
the  case  referred  to  and  the  one  under  consideration,  where  the  affidavit 
is  made  by  the  acting  president,  who  is  at  the  head  of  the  corporation, 
and  invested  with  greater  power  than  any  other  officer.  This  question 
was  mooted  in  the  Massachusetts  case,  and  the  language  we  have  quoted 
from  the  opinion  may  be  considered  as  modified  to  some  extent,  from  the 
&ct  that  it  appeared  from  the  bill  of  exceptions  in  that  case  ^  that  Hil- 
dreth,  by  whom  the  petition  for  removal  was  signed,  and  the  affidavit  in 
support  thereof  made,  had  no  authority  except  what  was  incident  to  his 
office  as  assistant  and  acting  superintendent  of  the  defendants,"  and  for 
this,  as  well  as  the  other  reasons  given  in  the  opinion,  it  was  held,  ^  that 
the  petition  and  affidavit  were  not  the  acts  of  the  corporation*"  But  from 
the  view  we  take  of  this  question  and  the  gist  of  the  objection  made  and 
authorities  cited,  this  distinction  as  to  the  ordinary  duties  of  the  respects 
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ire  officers  of  a  oorporation  makes  no  difference.  The  objection  is,  tliat 
the  indiyidnal  belief  of  an  officer  or  agent  of  a  corporadon  does  not  an- 
•wer  the  positiTO  requirements  of  the  statute.  The  affidavit  must  be 
made  by  the  party  to  the  suit  It  is  the  belief  of  the  '^  cttiaen  of  an- 
other State,"  not  the  belief  of  snob  citisen's  agent,  that  deprires  the. 
State  court  of  its  jurisdiction.  As  the  affldayit  in  this  case  did  not  con- 
form to  the  requirements  of  the  act  of  Congress  the  court  did  not  err  ia 
proceeding  with  the  trial  of  the  case. 

[The  remainder  of  the  opinion  was  deroted  to  a  consideration  of  d^ 
fendant^s  liability  and  the  measure  ef  damage.] 

Bbattt,  J.,  concurred  in  the  ruling  that  the  affidavit  was  insuffidentt. 
but  doubted  ^if  die  course  suggested  as  the  proper  one  to  hare  been  par* 
sued  would  hare  brought  the  corporation  defendant  within  the  terms  at 
the  act  of  Congress.''  In  other  words,  he  was  of  opbiion  thataooiponh 
tion  could  not  avail  itself  of  the  act 

Babll,  J.,  having  been  of  ooonsel,  did  not  dl. 
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Statb  ▼.  KsNTy  i^pellaiil. 

(92  mmL  41.) 

EmlbaMl0mmU — HUe  to  property  —  interetl  rfdtfmdaM* 

Coder  Bftetnte  making  Ik  lazoenyto  •mbeBsle^anymoiiQyoriiiopeEtyol  aooIImi;** 
hM  tlmt  the  money  or  property  embesded  miuit  be  tanlirdtf  the  mon^  or  inmieilj 
of  afiotAer  and  tfaat,  therefore,  If  the  aocueed  have  an  Interest  In  any  part  of  lt»  hi 
cannot  he  oonTkted  of  embesslement  under  the  itatata 

INDICTMENT  for  embesslement.     The  defendant  was  ocmTieted 
and  appeals. 

Bnoin  ^  Piece,  for  appellant 

Geo.  P,  WiUorij  Attorney-General,  and  O.  D.  (XBrUnj  for  State. 


Bkbby,  J.  Section  28,  ch.  95,  Gkn.  Stats.,  enacts  that  ^  if  any  officer, 
agent,  derk,  or  servant,  of  any  incorporated  company,  or  if  any  derk, 
agent,  or  servant,  of  any  private  person,  or  of  any  copartnership,  *  *  * 
embezzles,  or  fraudulently  converts  to  Ills  own  nae,  *  *  *  with* 
ont  consent  of  his  employer  or  master,  any  money  or  property  of 
another,  which  has  come  to  his  possession  or  is  under  his  care,  by  virtue 
of  such  employment,  he  shall  be  deemed  to  have  comnutted  larceny.'* 
To  sustain  an  indictment  under  this  section  of  the  statute,  the  money  or 
property  charged  to  have  been  embeszled,  or  fraudulently  converted, 
must  be  the  money  or  property  of  another  than  the  person  indictedi 

The  defendant  was  collector  of  pew  rents  for  a  churdi  oorporationy 
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and  acted  m  snob,  under  a  special  and  express  agreement,  by  which,  as 
compensation  for  his  services,  he  was  to  have  ^*  five  per  cent  of  all  the 
pew  rents,  no  matter  who  collected  them."  The  effect  of  this  agree- 
ment was  to  .Test  in  defendant  an  undivided  0De*twentieth  interest  in  the* 
rents  collected,  and  to  that  extent  to  make  him  an  owner  of  the  same 
jointly  with  the  corporation.  In  other  words,  the  rents  collected  were- 
not  the  money  or  property  of  the  corporation,  bat  the  joint  property  of 
the  corporation  and  the  defendant  They  were,  therefore,  not  the 
property  of  another  than  the  defendant  It  follows  that  the  defendant 
is  not  properly  indictable,  nnder  the  section  of  the  statate  before  cited^ 
for  his  alleged  embezslemenc  and  fraudulent  converrion  of  the  same,  or 
any  part  thereof,  ffohnes*  com,  2  Lew.  256,  dted  2  Archbold's  Cr. 
Pr.  A  PI.  569,  note ;  Beg.  v.  Bren^  cited  2  Bish.  Cr.  Law,  i  885,  note 
8 ;  Bex  v.  HagginMy  Buss.  A  By.  145 ;  Oom.  v.  SUam$y  2  Mete.  848^ 
849 ;  (hm.  v.  LOhey,  11  id.  64 ;  Obm.  v.  FoeUr,  107  Mass.  221  ;  t 
Bish.  Cr.  Law,  SS  855,  856. 

This  conclusion  practically  disposes  of  the  case  in  defendant's  favor. 
Were  it  necessary  for  us  to  pass  upon  the  other  points  presented  on  tli» 
argument,  we  should  be  much  inclined  to  doubt  whether,  independent  of 
the  agreement,  the  course  of  dealing  between  the  corporation  and  the 
defendant,  by  which  the  former  acquiesced  in  his  practice  joi  depositing 
the  rents  collected,  on  his  own  general  account,  and  of  treating  the> 
deposits  as  his  own,  was  not  such  as  to  divest  the  corporation  of  its 
specific  property  in  the  deposits,  and  to  establish  between  it  and  the* 
defendant  the  simple  relation  of  creditor  and  debtor.  See  Oow^  t. 
ZtUfly,  11  Mete  64$  Oom.  v.  Steams,  2  id.  848.  If  this  doubt  b» 
well  founded,  the  result  would  be  the  same  as  that  before  reached  npoi^ 
the  construction  of  the  agreement 

Judgment  and  order  refusing  new  trial  reversed. 


Stats  v.  Cassidt. 

(a  Ifiim.  812.) 

A  slstaie  provided  that  aU  liquor  dealers  ehoold  take  out  a  special  Uoenee  in  addition 
to  all  other  Uoenses  reqoked  by  law,  and  ehoold  pay  therefor  ten  doQare,  and  that 
ttia  money  so  received  should  epnetttate  a  fand  lor  the  tonndatkm  and  mainteDaiiea' 
of  an  a^lum  for  inabriatee  MBld,  that  the  act  was  within  fjie  polloe  power  of  the 
legielataze  and  not  In  violation  of  the  eonitltntional  provkion  against  nnequal  tax^^ 
atlon. 
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PROSECUTION  for  selling  liquor  without  the  lioense  required  by  the 
statute  quoted  in  the  opinion.  The  defendant  was  eonvicted  before 
a  justice  of  the  peace  and  the  oonyietion  was  affirmed  by  the  District 
Court.    Defendant  appealed. 

B,  A.  JimeSf  for  appellant 

CKot.  O.  Wibom  and  Ohas.  M.  Start,  for  State. 

CoBNSLL,  J*  The  sole  question  presented  for  consideration  in  this 
•case  relates  to  the  oonstitutionality  of  Laws  1873,  ch.  10,  entitled  '*  An 
act  to  establish  a  fund  for  the  foundation  and  maintenance  of  an  asylum 
for  inebriates."  Its  unconstitutionality  is  rested  on  the  ground  that  it 
Imposes  a  spedfio  tax  upon  a  class  of  persons  engaged  in  a  particular 
business,  and  is,  therefore,  in  conflict  with  S  h  ^t.  9,  of  the  Constitution, 
which  requires  that  ^  all  taxes  to  be  raised  in  this  Stato  shall  be  as 
nearly  equal  as  may  be,  and  all  property  on  which  taxes  are  to  be  levied 
shall  haye  a  cash  valuation,  and  be  equalised  and  uniform  throughout 
the  State."  It  is  admitted  that  the  State,  through  the  exercise  of  its 
police  power,  has  an  undoubted  right  to  prescribe  all  needful  rules  and 
fegulations  in  respect  to  the  traffic  in  spirituous  liquors,  and  that,  if  the 
act  in  question  is  a  proper  and  legitimate  exercise  of  that  power,  it  is  not 
«  yiolation  of  the  constitutiona]  requirements  of  equality  and  uniformity 
in  the  imposition  of  taxes.  It  is  strenuously  denied  by  the  defendant, 
lioweTer,  that  the  law  under  consideration  is  one  of  this  character.  It  is 
argued  that  its  object  is,  as  indicated  by  its  title,  the  creation  of  a  fund 
for  a  specific  purpose,  and  that,  therefore,  it  is  not  an  act  to  regulate  the 
sale  of  intoxicating  liquors,  and  cannot  be  held  to  be  an  exercise  of  the 
police  power.  If,  however,  such  is  not  its  purport  and  meaning,  then  its 
title  is  a  misnomer,  and  the  law  must  fail  because  of  its  repugnancy  to 
art.  4,  §  27,  of  the  Constitution,  which  provides  that  <*  no  law  shaU  em- 
brace more  than  one  subject,  which  shall  be  expressed  in  its  title."  As 
the  title  indicates  one  thing,  and  the  body  of  the  act  another  and  differ- 
ent  thing,  the  law  itself  is  a  nullity.  This,  in  brief,  it  is  believed,  b  a 
fair  statement  of  the  aignment  and  grounds  upon  which  the  invalidity  of 
the  act  is  rested. 

Section  1*  of  the  act  provides  that  ^*  aU  keepers  of  saloons,  groceriea, 
Testaurants,  drug  stores,  wholesale  or  retail  liquor  stores,  hotels,  brew- 
eries, or  other  places  where  spirituous,  vinous  or  malt  liquors  are  sold  or 
kept  for  sale  within  this  State,  shall,  before  they  shall  be  permitted  to 
sell  or  dispose  of  such  spirituous,  vinous  or  malt  liquors,  take  out,  or 
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oaiise  to  be  taken  out,  a  special  license  Qn  addition  to  any  and  all  other 
ticense  or  licenses  which  they  are  or  may  be  required,  by  any  law,  ordi- 
nance, or  municipal  regulation,  to  take  out),  paying  therefor  iho  sum  of 
$10  to  the  county  treasurer  of  the  proper  county ; "  and  It  further 
provides  for  the  issuing  of  such  license  by  the  county  auditor  of  the 
county  wherein  the  business  so  licensed  is  transacted,  which  shall  be  good 
for  one  year.  The  next  three  sections  provide  for  setting  apart  in 
the  State  treasury  all  moneys  received  from  the  issuing  of  such  licenses, 
as  a  separate  fund,  to  be  known  as  the  ^^  State  Inebriate  Asylum  Fund/' 
and  devoting  the  same  exclusively  to  the  establishment  and  maintenance 
of  a  State  asylum  for  inebriates.  Section  5  makes  it  a  misdemeanor  for 
any  one  to  sell  or  otherwise  dispose  of  any  such  liquors  without  license, 
and  prescribes  a  punishment  by  fine  for  every  such  offense. 

It  is  very  apparent  from  these  provisions  that  the  law,  in  effect,  is  one 
further  regulating  the  traffic  in  intoxicating  drinks.  Such  is  manifestly 
one  of  its  objects,  and  its  principal  features  and  provisions  accord  with 
this  idea.  It  requires  of  those  desiring  to  prosecute  the  business  the 
procuring  of  a  special  license  as  a  condition  precedent  to  the  exercise  and 
enjoyment  of  such  right.  It  regards  the  traffic  as  one  tending  to  produce 
intemperance,  and  as  likely,  by  reason  thereof,  to  entail  upon  the  State 
the  expense  and  burden  of  providing  for  a  class  of  persons  rendered  in 
capable  of  self-support,  the  evil  influence  of  whose  presence  and  example 
upon  society  is  necessarily  injurious  to  the  public  welfare  and  prosperity, 
and,  therefore,  calls  for  such  legislative  interposition  as  will  operate  as  a 
restraint  upon  the  business,  and  protect  the  community  from  the  mis- 
chiefs, evils,  and  pecuniary  burdens  flowing  from  its  prosecution.  To 
this  end  the  special  license  is  required,  and  the  business  restricted  to  such 
persons  as  are  willing  to  indemnify  the  State,  in  part,  against  such  its 
probable  results  and  consequences,  by  contributing  toward  a  fund  that 
shaU  be  devoted  exclusively  to  that  purpose  in  the  manner  indicated  in 
the  act  That  these  provisions  unmistakably  partake  of  the  nature  of 
police  regulations,  and  are  strictly  of  that  character,  there  can  be  no 
doubt,  nor  can  it  be  denied  that  their  expediency  or  necessity  is  solely  a 
legislative,  and  not  a  judicial,  question.  0%  of  St.  Paul  v.  Ob&^r,  19 
Minn.  41,  48;  Fire  IhpH  of  MOwaukee  t.  Hdfenttein^  16  Wis.  186; 
Tenney  v.  Lenzy  id.  556. 

BegBkrding  the  law  as  a  precautionary  measure,  intended  to  operate  as 
a  wholesome  restraint  upon  the  traffic,  and  as  a  protection  to  society 
against  its  consequent  evils,  the  exacted  fee  is  not  unreasonable  in  amount, 
and  the  purpose  to  which  it  b  devoted  is  strictly  pertinent  and  appropri- 
ate.     It  could  not  be  questioned  but  that  a  reasonable  sum  imposed  in 
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the  way  of  an  indemnity  to  the  State  against  the  expense  of  mMnt^mtnj 
a  police  force  to  sapemse  the  condact  of  those  engaged  in  the  business, 
and  to  goaid  against  the  disorders  and  infractions  of  law  occasioned  by 
its  prosecation,  would  be  a  legitimate  exeidse  of  the  police  power,  and 
not  open  to  the  objection  that  it  was  a  tax  for  the  purpose  of  leTenney  and, 
therefore,  onoonstitntionaL  Bedaiming  the  inebriate,  restoring  him  to 
society,  prepared  again  to  discharge  the  duties  of  ddxenship,  equally 
promotes  the  public  welfare,  and  tmds  to  the  aocomplishment  of  like 
beneficial  results,  and  it  is  difficult  to  see  wherein  the  imposition  of  a 
reasonable  license  fee  would  be  any  the  less  a  proper  exercise  of 
ihis  power  in  the  one  case  than  b  the  other.  The  purpose  to  which 
the  license  fund  created  by  the  act  is  designated  is  more  consonant  to 
the  idea  of  regulating  the  traffic  and  preventbg  its  evik  than  is  the  case 
under  the  general  license  law,  which  devotes  the  fees  receiTed  to  com- 
mon school  purposes,  and  we  are  not  aware  that  any  objection  has  erer 
been  urged  against  that  law  on  that  account.  In  the  case  of  (XtyofSi, 
Paul  v.  CUter,  12  Minn.  41,  this  court  upheld  an  ordinance  regulating 
and  licensing  butchers'  shops,  etc,  which  fixed  the  license  at  $200,  and 
sustained  the  action  of  the  legislature  in  giving  to  the  common  council 
the  power  of  prescribing  what  sum  should  be  paid  for  each  such  license^ 
provided  it  was  not  less  than  $5,  nor  more  than  $500 ;  and  in  regard  to 
the  point  made  in  that  case,  that  such  license  fee  was  for  the  purpose  of 
a  revenue,  the  court  observed  that  '^  it  was  not  all  important  wheUier  the 
license  produced  a  revenue  to  the  dty  or  not'*  So  in  OUg  of  Boekmier 
V.  Optiumy  19  Minn.  108,  ^  the  licensing  and  regulation  of  the 
dangerous  traflic  in  intoxicating  liquors"  was  recognised  and  ap> 
proved  as  ^  an  almost  universal  mode  of  exennsing  the  police  power,** 
and  "  the  objection  that  the  license  fee  was  unconstitutional,  as  imposing 
an  unequal  tax,"  was  declared  to  be  ^'  fully  met  by  the  consideration 
that  the  license  was  imposed,  not  as  a  tax,  but  as  an  incident  —  and,  in 
the  opinion  of  the  law-making  authority  here  and  elsewhere,  a  just  and 
roasonable  incident— of  the  exercise  of  the  police  power.''. 

These  cases  are  dedsive  of  the  present,  unless  the  law  must  fsil  bj 
reason  of  its  alleged  defective  title  in  not  indicating  with  snfiloieni  oeiw 
tainty  its  subject,  which, by  the  Constitution,  is  required  tobeezpressei 
fai  the  tille. 

[The  court  held  that  the  title  was  sufflcieni.] 

Juigmmt  iijJfc'aiaJL 

Bbbrt,  J.,  dissented  from  the  foregoing  part  of  the  opinion. 
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Vcfitlfe  eflinoe  of  ohaimeter  is  oompetent ;  lor  hwtnioa,  Ibe  tMtfanoay  of  a  wttaw 
who  swcen  that  be  has  been  Mqnalnted  with  sa  aoonsed  peison  for  a  ooosideiable 
tfne,  mder  snch  diwunitmnas  that  be  would  be  more  or  less  Ukeiy  to  have  heeed 
what  was  ssid  about  him,  and  has  never  beaid  any  remark  abont  his  ehaiaoter— the 
fMt  that  a  penKm's  character  is  not  talked  aboat  at  all  being  excellent  evidence  that 
he  gives  no  ocosrion  for  censure,  or,  in  other  words,  that  his  chaiaoler  is  good. 

Tbedlsporitloo  of  a  penmi  may  be  proved  as  a  fMt  \j  a  witnees  who  knows  what  ttie 
dispoeWoo  Inqnestioiiis  from  his  own  personal  observation. 

APPEAL  by  defendAot  from  a  judgment  of  the  oornt  of  Common 
Pleas  of  Bamsey  ooonty,  where  the  prisoner  was  tried  on  an  indict- 
ment for  rape,  oonyioted,  and  sentenced  to  imprisonment  in  the  Stale 
prison  for  thirty  years. 

W.  A,  Chrmtm  and  /  V.  D.  Bhatd^  for  appeUaat. 

* 

O0O.  P.  Wikony  Attomey^Oeneral,  for  State. 

Bkbbt,  J.  The  defendant  was  indicted  for  the  commission  of  a  fvp^ 
Upon  the  trial  **  the  prosecating  witness  testified,  among  other  things, 
that  the  defendaAt,  in  the  commission  of  the  offense  charged  in  the  in- 
dictment, committed  a  yiolent  assanlt  and  battery  npon  her,  and  threat- 
ened to  take  her  life,  before  he  committed  the  alleged  offense,  and  testi- 
fied she  was  snre  that  the  defendant  was  the  person  who  committed  the 
offense.  The  defendant  testified  in  his  defense  that  he  did  not  commit 
the  alibied  offense,  and  was  not  present  at  the  time  it  was  committed,  bat 
was  in  another  part  of  the  dty  at  the  time,  *  *  *  and  that  he  never  saw 
the  prosecating  witness  *  *  *  ontU  sereral  days  after  *  *  *  she  al- 
ledged  the  offense  was  committed.*' 

The  defendant  called  as  a  witness  one  Hopkins,  who  testified  as  fol- 
lows :  <^  Know  defendant ;  first  saw  him  nearly  two  years  ago ;  he  worked 
at  the  driving  park  in  this  ooanty.  I  think  I  am  acqaainted  with  de- 
fendant's general  character  for  peaoeableness."  On  preliminary  cross- 
examination  by  the  prosecating  attorney  the  witness  testified  as  follows : 
^  Never  heard  his  character  spoken  of  by  any  one  before  this  transac- 
tion." On  behalf  of  defendant  the  witnees  was  asked  the  following 
qoestions,  vis. :  1.  ''  What  was  defendant's  character  as  to  peace  and 
Vol.  XXL— 97 
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qiuetneBS?"    2.  <<What  was  defendant's  disposition  as  to  peaoe  and 
qoietness  ?  "  Both  questions  were  exduded  by  the  oourt  apon  objectioo 

by  the  prosecation. 

Several  other  witnesses  were  asked  similar  qnestions  (also  ezdnded)^ 
but  none  of  them  appear  from  the  testimony  to  have  been  acquainted 
with  the  defendant's  character  for  peace  and  quietness  (using  the  word 
**  character  "  in  the  sense  of  repated  character,  or  reputation),  so  as  to  qual- 
ify them  to  testify  to  the  same,  though  some  of  them  showed  more  or 
less  knowledge  of  defendant's  disposition. 

Defendant  also  proposed,  in  the  language  of  the  record,  *^  to  call  other 
witnesses,  who  had  been  acquunted  with  defendant  for  about  two  years 
but  who  had  nerer  heard  his  character,  disposition,  or  reputation  dis- 
enssed  or  spoken  of,  and  to  prove  by  them  that  his  disposition  for  peaoe 
and  quietness  was  good ;  also  that  his  character  for  the  same  was  good, 
and  also  that  his  general  reputation  for  the  same  was  good ;  but  the  oourt 
held  that  neither  of  the  above  could  be  shown  unless  the  witnesses  would 
testify  that  they  heard  the  defendant's  character  or  disposition  for  peace 
and  quietness  discussed  or  spoken  of." 

By  the  strict  and  technical  rule,  as  laid  down  by  the  text-writers,  the 
only  evidence  of  his  good  character  which  an  accused  person  is  permit- 
ted to  adduce  upon  his  trial  for  a  criminal  offense  is  evidence  of  general 
repute.  In  practice,  however,  the  rule  is  seldom  strictly  enforced,  but 
is  in  fact  much  and  often  relaxed.  1  Taylor's  £v.,  §  325  a  ;  Regina  v. 
Bowtotiy  2  Bennett  &  Heard's  Cr.  Cas.  333,  et  seq.,  and  note ;  Gandoifb  v. 
State,  11  Ohio  St  114 ;  1  Bishop's  Cr.  Prac.,  §  489.  A  very  sensible  and 
commendable  instance  of  the  relaxation  of  the  old  and  strict  rule  is  the 
reception  of  negative  evidence  of  good  character — as,  for  example,  the 
testimony  of  a  witness  who  swears  that  he  has  been  acquainted  with  the 
accused  for  a  considerable  time,  under  such  circunKtanres  that  he  would 
be  more  or  less  likely  to  hear  what  was  said  about  him,  and  has  never 
heard  any  remark  about  his  character  —  the  fact  that  a  person's  charao 
ter  is  not  talked  about  at  all  being,  on  grounds  of  common  experience, 
excellent  evidence  that  he  gives  no  occasion  for  censure,  or,  in  other 
words,  that  his  character  is  good.  Rtgina  v.  RowUMj  2  Bennett  &  Heard's 
Or.  Cas.  888;  Chndolfo  v.  StaU,  11  Ohio  St  114.  In  enforcing  the 
strict  rule,  without  r^ard  to  this  relaxation  of  it,  we  think  the  court 
below  erred.  The  witness  Hopkins  testified  —  and  it  must  be  assumed 
that  the  witnesses  whom  defendant  proposed  to  call  would  have  testified 
—to  an  acquaintance  with  defendant  for  a  considerable  time,  under  cir- 
oumstances  in  which  his  bad  reputation  (if  such  he  had)  would  have  been 
more  or  less  likely  to  have  come  to  their  knowledge.    They  should  have 
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been  permitted  to  testify  negatively  to  his  good  character  hy  testifying, 
in  effect,  that  they  never  heard  his  character  discussed  or  spoken  of. 

This  hrings  us  to  the  offer  of  testimony  in  regard  to  defendant's 
disposition  as  to  peace  and  quietness.  The  purpose  of  the  evidence  as  to 
the  character  of  die  accused  is  to  show  his  disposition,  and  to  hase  there- 
on a  prohahle  presumption  that  he  would  not  be  likely  to  commit,  and, 
therefore,  did  not  commit,  the  crime  with  which  he  is  charged.  1  Taylor's 
£v.,  S  825 ;  Regina  v.  Bawtan^  per  Eabll,  C.  J.,  and  Mabtdv,  B.  ;  1 
Wharton's  Am.  Cr.  Law,  §  686.  This  presumption  does  not  rest  upon 
the  ground  that,  in  general  repute,  the  accused  possesses  a  disposition 
which  would  render  it  unlikely  that  he  would  commit  the  crime,  but  upon 
the  fact  that  he  possesses  the  disposition — a  fact  of  which  general  re- 
pute is  only  evidence.  As  it  is,  then,  the  fact  of  disposition  which  is  im- 
portant and  nu&terial,  there  can  be  no  reason  why  this  fact  may  not  be 
proved  by  any  witness  who  knows  what  it  is.  There  is  certainly  no  rea- 
son why  general  repute  is  any  better  or  more  satisfactory  evidence  of 
disposition  than  the  testimony  of  one  who  knows  what  the  disposition  in 
question  is  from  his  own  personal  observation.  If  it  could  properly  be 
objected  that  the  latter  kind  of  testimony  would  be  matter  of  opinion, 
a  like  objection  might  be  made  to  evidence  of  general  repute  as  but  an 
aggregation  of  opinions.  But  evidence  of  the  disposition  of  a  person, 
by  one  who  knows  such  disposition  from  personal  observation,  is  not  evi- 
dence of  opinion  in  any  objectionable  sense.  It  is  evidence  of  a  fact  -^ 
just  as  much  evidence  of  a  fact  as  is  evidence  of  the  disposition  of  a 
horse.  Whether  the  witness  knows  what  he  pretends  to  know  in  regard 
to  the  disposition  of  a  person  in  question,  whether  his  opportunities  for 
acquiring  such  knowledge  have  been  sufficient,  or  his  ability  to  acquire 
it  has  been  competent,  are  nu&tters  which  there  is  no  practical  difficulty 
in  testing,  either  upon  a  preliminary  or  cross-examination,  or  both." 

Judgment  reversed  and  the  case  remanded  for  a  new  trial. 
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ABATEUXNT. 

if/M  4f  4mtkpmHfi0  ijiptrf.]  In  ma  MtUm  to  noofw  for  potmmI  ipjwiit 
iha  pUlntUrbAd  Jndgmeiit  which  wm  rerened  bj  ma  iatermwUmto  oooii 
of  mppeml ;  mod  ho  then  took  mn  mppeml  to  tho  eonit  of  lost  fMort ;  mad 
whilo  this  was  ponding  he  died.  BM,  thmt  tho  motkn  wao  not  mbilod. 
Lmo(§  T.  8L  Lauiif  4te.,  RROa.  (Mo.),  888. 

AOCBPTAKOB. 
Hf  W^Mwiwiffc]   Aw KBaoTiABUi  IviTBinaoR% m 

A0GBS80BT. 
8m  GuxDrAL  Law,  481. 

ACKOWLBDGMBBrr. 

ACTION. 

1.  HQbM  tori  «0a{  Iff  /m*  damage  oHdng  ftrom  trntratL]  Def endmBl  htd  hf 
oontimet  tho  right  to  float  logs  through  plmintiiTs  dmm,  mnd  wm  boond  bf 
tho  immo  oontnot  to  lepmir  mnd  pmj  mil  dammgo  done  bj  him.  BM,  thai 
ho  wma  alio  liable  to  trespaas  on  the  eaae  lor  damagoa  negligontlj  done  bf 
him.    Dean  t.  MoLsan  (Vt),  180. 

IL  Omanagr«&men$Upagth$dM«fmnotk§r^$itm^.]  Defendant,  for  a  ^nlid 
eoudderatlon,  aaanmed  and  promlaed  to  pajtho  debts  of  R.,  whidi  !»> 
dnded  three  promiaaoiy  notea  held  bj  N.  Afterward,  and  before  mator 
ritj,  N.  dolj  tranafened  theoe  notea  to  pUintiiE  Sddt  in  an  action  on  tho 
notea,  that  defendant  coold  lot  off  a  daim  hold  agalnat  K.  BmH$m  T. 
Mpen  (N.  T.).  588. 

8^  -^.]  The  promiie  of  A  to  paj  the  debta  of  B  la  a  promiae  to  paj  tho 
craditora  of  B  who  are  each  at  the  time  the  promiae  ia  made,  and  aaj 
aabaeqaent  aaalgnee  of  a  then  exiating  claim  agalnat  B  takea  it  anl^ect  ta 
the  eqnitlea  between  A  and  B.  i5. 

Againd  raUroad  companff  far  eaptMon  tfpaBMnffer.}    8$$  Bailboad^  185. 

Jbr  k^wrif  from  dtmg$rtu9  prmnimi^  tfnMI%  ^f  inwir j  8m  HaoMMMQ^ 
180  514. 
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AGBNCT. 

1.  AMki&rUif  t9  M60u$e  iminmenU.}    An  agent  hnvinf  antiiotl^  maj 

hi*  pxindpal  lUblo  on  an  inainiment  not  nnder  aeal,  bj  signing  hia  prind- 
pal'a  name  onlj  withoat  an/  indication  of  agency.  Fbrst  Matiamal  Bank 
T.  Qd^  (Mo.).  480. 

IL  ChfUraet  under  Meal  iy  agent  ef  undiedeeei  jirineiipQl^  An  agent  nppointad 
\sf  parol,  withoat  dlacloaing  hia  agen<;f ,  made  in  hia  own  name  a  eontnei 
under  aeal  for  the  pnxehaae  of  real  eatate.  HM^  that  the  eontraet  waa 
not  enforceable  against  the  principal  either  aa  n  contract  under  aeal  or  aa 
a  aimple  one.    Briqge  y.  PmrMi/ge  (N.  T.),  617. 

AM0  iikairilMe  injiftitiMen  noi  Uable  for  negHgende  ofagenU.]    See  GtaABiTT, 


ALIEN. 

MetUetiatetf^deaeeni^intereeiofSUUe.}  An  alien,  poaaeeaed  of  real  estate, 
died  intestate  withoat  anj  known  heira.  EM,  (1)  that  the  real  estate 
▼ested  in  the  State,  withoat  office  foand ;  (9)  that  a  aale  of  each  real  ea> 
tate  to  aatisfj  a  debt  againat  the  alien  in  a  proceeding  to  which  the  State 
waa  not  made  a  part/,  waayoid  aa  to  the  State;  bat  (8) that  the  parehaaer 
at  aobh  sale  was  entitled  to  be  sabstitated  to  the  rights  of  the  cndltsr, 
and,  if  the  daim  was  Jost,  to  haye  the  real  estate  sal^ected  to  its  pa/- 
ment.    Sonde  y.  Lgnham  (Va.),  848. 

Omgrmndjwrg^  plea  in  abatement  to  indieiment,]    Am  Qbahd  Jinnr*  US. 

ALTBBBD  mSTRUMBNt. 
Paifmrnit  ef^  If  AtNSM.]    Am  Kbgoteablb  ImrBUMBsrs,  OS. 

APPEAL. 
JlfM^dfalA^aRpdOafitpMuiin^.]    Sm  Abatbubit,  888. 

ABBEST. 
1.  On  Md  ffroeem^ffim3i»ge^    A  person  broaght  into  eoort  npon  Mliiilaal 
process  and  admitted  to  bail,  KM  not  priyileged  while  in  eoort  fjrani  ar 
rest  on  dyil  process.    Hoere  y.  Qreefn  (N.  0.),  470. 

8.  hnprieonfMfn^  for  dM — eenetUytional  tow.]    A  statute  allowing  an  aitsst 
.    In  an  action  for  libel  does  not  yiolate  a  constitational  proyidon  that  **  then 
diall  be  no  imprisonment  for  debt  except  in  caaes  of  fraud.'*  lb, 

8.  Bight  of  officer  to  break  into  dweOing-houee  tf  third  pereon.]  An  oOflef 
who  has  a  warrant  for  the  arrest  of  a  person  charged  with  a  misdemeanor, 
and  who  has  reasonable  cause  to  belleye  that  auch  person  is  In  the  dweU- 
ing-honse  of  another,  after  notifying  him  that  he  has  a  wanant  against 
a  person  in  the  house,  and  upon  demanding  entrance  is  reftised,  has  a 
right  to  enter  the  outer  door  of  the  house  bj  force,  for  the  purpose  of 
serying  the  warrant ;  and  he  cannot  be  treated  aa  a  trespasser,  althoogk 
he  has  failed  to  notify  the  owner  of  the  house  who  the  person  sought  ts 
be  arrested  is,  no  inquiry  haying  been  made  in  relation  thereto,  and  in  ImI 
the  person  sought  for  is  not  there.    ChmmenweaUk  y.  Btgneide(fdiim),fSLL 

On  bench  warranty  ana  ehnrgedwOkarimedieekmgeihmiL}   AwBaii%881 
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ASSAULT. 
8m  CSBmniAi.  Law,  88, 48iL 

ASBBSSMBNTa 

f^  iMfll  impfo^tmi^enU^aipp^fHionment  mutt  he  «fi(/brm— poMfr  ef  Ugiim^ 
imr€  to  ^idaU,]  In  \erjing  an  aaseBsment  npon  lots  abntting  npon  a 
■tnet  in  a  dtj,  for  the  purpose  of  improving  snch  street,  a  lot  within  tlie 
distriet  declared  to  be  benefited  was  not  assessed.  EMd^  (1)  that  the 
whole  assessment  was  Told,  and  (2)  that  an  act  of  the  legislature  yalidat* 
ing  snch  assessment  was  nnoonstitatlonal  and  void.  PeopU  t.  ^fnek 
(OaL),  877. 

JIh»  local  improummUi.]    See  Muhioipal  OoBFOBAnom,  lift. 

ASSiaNMBNT. 
Wkm  U»  tod  fgwjfjUL]    As  OonniioT  OF  Laws,  85. 

ATTACHBfENT. 

L  Jndgmoni — aetignmotU  of — aUaohmofU  of  Judnfmoni  Mior  a$  gmtniakee 
ofUir  aodgnmmiit — foreign  eMaekmoni,']  A  eorporation  of  Pennqrlvania 
iBcovered  a  Judgment  there  against  J.  S.,  and  assigned  it  in  good  fidth  to 
a  xesldent  of  that  State.  After  the  assignment,  but  before  J.  S.  had  notiee 
of  it,  he  was  attached  in  New  York,  where  he  resided,  as  garnishee  of  the 
corporation,  by  a  creditor  thereof,  and  adjudged  bj  the  New  York  court 
liable  as  such  garnishee,  notwithstanding  the  assignment ;  and  he  paid  to 
the  attaching  creditor  the  amount  of  his  indebtedness  on  the  Judgment. 
HM,  (1)  that  the  assignment,  being  valid  in  Pennsylvania,  was  valid 
eyery  where ;  (8)  that,  alter  the  assignment,  the  corporation  had  no  attach- 
able interest  in  the  judgment;  (8)  that,  therefore,  the  Judgment  of  the 
court  of  New  York,  whidh  had  Jurisdiction  only  on  the  ground  of  an  at- 
tachment of  the  corporation  property,  was  void ;  and  (4)  that  satisfaction 
of  it  by  J.  S.  was  no  bar  to  an  action  against  him  in  Pennsylvania  by  the 
assignee  of  the  Judgment.    If  Mo  v.  Thompoon  Ott  Oo.  (Penn.),  88. 

t.  Gamiehoe — debtor  of  parinorMp  noi  Uable  in  aoUon  againei  indMdiud 
momibore,}  In  an  action  against  J.  S.  alone,  a  person  indebted  to  a  pairi* 
nership  of  which  J.  S.  is  a  member  is  not  liable  as  garnishee.  8keed^  T, 
Second  2M,  Bank  (Mo.),  407. 

8.  QanMimeni  of  ealarp  of  imNio  oeh/od  Ua/oket^  The  salary  of  a  teachet 
employed  in  a  public  school  and  paid  by  the  dty  is  not  attachable  bgr 
trustee  process  while  in  the  hands  of  the  dty  officials  whose  duty  it  is  tt 
pay  it    mghUnoor  t.  BUOon  (Oa.),  878. 

4.  (^  offMM  oaimrieo^  A  munidpal  corporation  is  not  liable  to  be  gamislMd 
for  the  salaries  of  its  officers,  and  this  is  true,  even  if  the  debt  daimed  Is 
be  due  from  the  officer  is  for  providons  for  himself  and  family.  MtUU 
toiiv.  r<nm^  (Ga.),  878. 

JkAotocMiH.]    As  Bahkbdpfot,  488. 

lt«ift''lfi0tMn&rMiss''siil0fid.]    Am  OtymAHTii  888i 
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OmUtimi^  jtmutJM  ^.]    See  Subbttship,  46L 
JViiwrfii  U  imdmmiifif,  twrti^  •».]    See  BtATim  ov  WmMmm, 

A#  Bail,  (B,  388. 

BBOKSa. 

0$mwtimiemi  —  when  earned,]  The  owner  of  real  eiteto  agreed  wtlh  •  tookoi 
<liAl  if  the  latter  would  "  find  a  porchaaer  or  make  a  aale  of  aaid  real 
estate"  he  would  j^to  eaid  broker  a  certain  som  aa  eommiflakm.  1^ 
broker  proeored  a  penK>n  to  enter  into  a  legal  and  binding  contract  wilh 
the  owner  to  pnrbhaee  laid  real  estate,  bat  he  afterward  refosed  to  par- 
tem. Meld,  that  the  broker  was  entitled  to  the  aom  agreed.  Lem  t« 
JMS00r  (Ind.)»  193. 

BUBeLABT. 
BrmkingmiL}  Am  GsiiairAL  Law,  060. 

BUBTINe  aBOONDl 
8e$  CBMBnasRY,  (M8. 

BT-LAW& 

<y  wimlg^af  m¥pamH§m§ — iMaU&n  tf,  kaw  pumieked^]  Aw  M unaPAi.  Cto' 
roBATnum,  840. 

CABBIEB. 

1.  WhennetHaUefirii^wrtftoffoode — fuage.]  It  ia  eompetent  f or  a  eommoa 
earrier»  in  defenae  of  an  action  for  injury  to  gooda*  in  their  dellTeiy,  bj 
the  breaking  of  the  reqnioite  apparatus,  to  show  a  local  usage  that  soeh 
apparatus  is  to  be  furnished  bj  the  consignee  of  the  goods ;  and,  if  sur^ 
usage  is  shown,  the  carrier  is  not  liable  for  injury  to  the  goods*  occasioned 
b J  a  latent  defect  in  the  apparatus  famished  bj  the  consignee.  Loveieuid 
▼.  Burke  (Mass.),  507. 

%  -^— .]  A  common  carrier,  having  a  hogshead  of  molasses  to  deUTer*  waa 
furnished  by  the  owner  with  skids  wherewith  to  unload  it  from  his  wagon. 
The  skids,  owing  to  a  latent  defect,  broke  under  the  weight  of  the  hogs- 
head, and  the  contents  thereof  were  lost.  HMp  that  the  owner  could  not 
maintain  aa  action  against  the  carrier  for  the  loss.  lb. 

Hfpamengere^  ecBptMan  of  paeeenger,]    See  RAriiBaAn,  Wk 

CEMETERY. 

T&Jd/ng  grounde  ef^  for  highwm^  A  municipal  corporation  cannot,  without 
special  authority  £^Ten  by  statute,  or  by  necessary  and  reasonable  impli- 
cation, take  for  a  highway  the  lands  of  a  oemetexy ;  and  this  rule  applies 
to  the  ornamental  parts  of  a  cemetery  the  same  as  to  the  parts  used  te 
interments.  Shergreen  Oemeterp  AeeoeiaUan  t.  Hke  OUig  if  Sm  Hwem 
(Conn.),  648. 

CEBTIFICATB. 

Cf odamwiedgmeni, wkm egiirfin<ss.]    BeeVmMD^i^ 
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GHARACTXB. 
JMiniMflf.]   Am  Snimoa,  760. 


CHARITY. 

1  PMie  ehariuaU  intUifUion^'iehtU  <».]  A  oorporfttlon,  Om  oljed  of  wldflh 
is  to  provide  a  general  hospital  for  sick  and  inaano  personB,  havlni^  bo 
capital  stock  nor  proTision  for  making  dividends  or  profits,  deiivisg  its 
funds  mainl/  from  public  and  private  charitj,  and  holding  them  in  tmst 
lor  the  object  of  sustaining  the  hospital,  conducting  its  affidni  for  the 
purpose  of  administering  to  the  comfort  of  the  sick,  without  ezpeetatioii 
or  right  on  the  part  of  those  immediatelj  interested  in  the  corporation  to 
receiye  compensation  for  their  own  benefit,  is  a  public  charitabls  institu- 
tion.   McDcndUL  v.  Ma9mUhu$etU  General  EaapUal  (Mass.),  (M. 

8.  — .]  The  facts  that  a  corporation,  established  for  the  maintenance  of  • 
public  hospital,  bj  its  rules  requires  of  its  patients  payment  for  their 
board,  according  to  their  circumstances  and  the  accommodation  thoj 
receive;  that  no  person  lias  individually  a  right  to  demand  admission, 
and  that  the  trustees  of  the  hospital  determine  who  are  to  be  received,  do 
not  render  it  the  lees  a  public  charitj.  lb, 

IL  Wktn  not  UabU  far  aeU  af  sereafU.]  A  corporation,  established  for  the 
maintenance  of  a  public  charitable  hospital,  which  has  exercised  due  cave 
In  the  selection  of  its  agents.  Is  not  liable  for  ii^uxy  to  a  patient  caused  bj 
their  negligence,  nor  for  the  unauthorised  assumption  of  one  of  the 
hospital  attendants  to  act  as  a  surgeon.  lb, 

CHECK. 

AlMsft  ^— fuiliffv  ^  d0|Mia.]  Checks  deposited  with  a  bank  and  ereditedlB 
the  depositor's  pass-book  are  taken,  in  the  absence  of  special  agreement, 
for  collection  and  not  as  cash ;  and  maj  be  afterward  returned  and  the 
eredit  annulled  if  there  are  no  funds  to  meet  them ;  and  this  Is  so  whethet 
the  check  Is  drawn  on  the  same  bank  or  another.  JToKsiMri  QM  Bmnk  r 
McJMmald  (CaL).  007. 

G^fi  qfg  MMff0  iwrti.]    See  Gift,  087. 

GHBI8TIAN  KAIOL 

8d$  Namb. 

CX)liMISSIONa 
See  Bbokbb. 

CX)MMON  CABBimL 
See  Cakhttbk, 

COMPOUNDING  MISDElfBAVOBH 

Aw  COHTEAOn*  SMb 
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CONFLICT  OF  LAWS. 

AHfff9uiU9U»^tmioeieonirQeiu$,]  An  mwignment  wm  made  in  New  York,  of 
a  ehoM  in  aeiion  whidi,  bj  Uie  law  of  that  State,  veeted  the  legal  title 
and  the  right  of  action  at  law  in  the  aasignee,  Beld,  that  the  latter 
might  ane  In  hia  own  name  in  Pennejlyania,  although  he  oonld  not  have 
done  ao  if  the  aaaignment  had  been  made  there.    Lecp  ▼.  Le9jf  (Penn.),  8S. 

H^Al  qf  BtaU  to  inA&rfen  mM  m»U  of  paUnUd  artielet.}  8u  Patents, 
800»»0. 

.SMm»  tigmUui  fartign  MscMion  and  €idnUniitrator9.]    86$  Bzaouroiui  amd 

ADicnasnuLTOiis,  d66. 

CONSIDERATION. 

JMimwU^ndeBitm,]  Plaintiff  contracted  to  convey  land  to  defendant  in 
eonaldmtion  that  defendant  would  aerre  in  the  Confederate  arm/  aa  a 
aabatltate  f6r  pUdntiiPs  aon.  Defendant  serred  aa  auch  aabatitote  and 
took  pooaeaaion  of  the  land.  Held,  that  the  contract  waa  void  and  plaintiff 
entitled  to  reooTer  poeaeeaion  of  the  land.    Lanee  y.  HwU&r  (N.  C),  454. 

Bee  Nbgotiablb  iBSTBUioDrTa. 

CONSTITUTIONAL  LAW. 
1.  OWgaHan  of  a  contract^ right  of  railroad  to  regulate  raiee,}  The  charter 
of  a  railroad  conferred  upon  the  company  the  power  to  regulate  ita  tolla 
for  a  certain  length  of  time.  During  that  time  the  l^gialatnxe  pawed  aa 
act  to  regulate  the  aame  tolla.  EM  unoonatitntionaL  Soon  ▼.  Panfle 
B.  R  Co.  (Mo.),  897. 

%,  Statute  impairing  oUigaiion  of  cofUraet,]  A  railroad  company  in  which  the 
State  had  a  controlling  Intereat,  and  which  had  a  right  under  ita  charter 
to  change  the  gauge  of  ita  road  track  nt  will,  leaaed  auch  road.  Held, 
that  a  atatute  thereafter  paaaed  forbidding  the  Iceaoee  to  change  andi 
gauge  waa  unoonatitutional  aa  impairing  the  obligation  of  a  coatraet. 
State  ▼.  Biehmond,  etc,  B.  B.  Oo.  (N.  C),  478. 

t.  Delegation  of  legielatiw  power  to  popular  vote.]  An  act  proTided  that  it 
ahould  not  be  lawful  for  cattle  to  run  at  laige  in  any  county  whldi,  by  a 
majority  Yote,  ahould  agree  to  reatrain  them.  Held  unconatitatlonal,  aa 
a  delegation  of  legialatiTe  power.    Lammort  v.  LidfoeU  (B€o.),  411. 

4.  Bight  of  euffrage-^regieiraHon.]  The  conatitution  of  North  Carolina  pro- 
▼idea  that "  every  male  peraon  twenty-one  yeara  old,  reaident  in  the  State 
twelve  montha  and  in  the  county  thirty  daya,  ahall  be  an  elector."  Held, 
that  a  statutory  proviaion  requiring  ninety  daya*  reaidence  aa  a  qualifica- 
tion for  voting  for  city  officera  waa  unoonaUtutional.  Held,  alao,  that 
under  a  constitutional  authority  to  provide  for  registration,  the  leglalatafe 
could  not  enact  a  regiatry  law  practically  diafranchiaing  electora.  People 
V.  Oanadag  (N.  C),  465. 

9.  ApportionmoWt  qf  repreeentoHon^  A  statute  gave  to  each  ward  of  a  city  aa 
equal  number  of  aldermen  in  the  municipal  council,  but  ao  divided  the 
city  that  two  wards  contained  400  voters  each,  while  the  remaining  ward 
had  2,800  votera.  HM,  in  violation  of  the  principle,  that  i«preaen> 
tation  should  be  apportioned  aa  near  aa  may  be  to  the  popular  vola,  aaJ 
void.  J». 
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of  Looiriana  proTidee  that  in  oaae  of  "  abienoe  from  the  State  "  of  th» 
goTemor,  the  power  and  dutlee  of  his  offloe  shall  derolre  apon  the  lien* 
tenant-goTemor.  EiM  not  to  refer  to  a  mere  temporary  abienoe,  and  the- 
fiet  that  the  governor  was  at  a  plaoe  out  of  the  State,  but  within  a  few 
hoora*  ride  of  the  capital^  for  a  period  of  twentj-one  days,  did  not  anthoi^ 
ine  the  lientenant-goTomw  to  ezerdse  the  f  nnetions  of  goremor.  BMi^ 
▼.  Qraham  (La.),  G61. 

V.  B/MgUnu  diKrimiwAiin^  A  municipal  ordinance  forbade  the  sale  of 
goods  on  Bondaj,  bat  excepted  from  its  operation  tluwe  keeping  their 
bnsiness  places  (dosed  on  Saturday.  HM  unconstitutional,  as  fl^ving  t» 
Jews  a  priTilege  denied  to  others.    (Kbff  af  BhttMfpari  t.  L&vff  (La.),  S6S. 

8L  Ati  forbidding  pricaU  markett.]  An  act  of  the  legislature  proTided  thai 
there  should  not  be  any  priTste  market  kept  within  twelve  squares  of  & 
public  market  in  the  dty  of  Kew  Orleans.  SM  not  unconstitutional, 
etther  as  taking  away  the  property  of  those  keeping  private  marketa  at 
the  time  of  the  passage  of  the  act  within  the  preseiibed  limits,  or  as  tak- 
lag  away  the  vested  rights  of  those  holding  Ueenses  to  keep  such  imaikMa 
O^  tf  Nem  Orieam  v.  Bafwd  (La. ),  M8. 

f.  IftmMSpal  loMtfMi/^r  prtato  piMToiM.]  A  statute  authoclMd  a  municipal 
eorpomtion,  with  the  consent  of  a  majority  of  the  owners  of  taxable  prop- 
erty, to  subscribe  for  the  stock  of  a  private  corporation  and  to  issue  bond* 
In  payment  therefor.  MM,  (1)  that  the  statute  was  void  inasmuch  as  it 
attempted  to  authorise  taxation  for  other  than  public  purpoees;  (4^)  that 
the  ftet  that  the  corporation  would  tend  to  increase  the  business  pro» 
perity  of  the  town  did  not  render  its  purpose  public ;  and  (8)  that  tha 
town  was  not  estopped  from  denying  the  validity  of  the  bonds  l^  the  laoi 
that  it  had  previously  voted  a  special  tax  to  pay  interest  theieon,  IFU»' 
flier  V.  YWagt  ofDw^  (N.  T.)»  088. 

IQl  3lMMM0fi  ofUquor  deaUn — poUde  pofoer,}  A  statute  provided  that  aU 
liquor  dealers  should  take  out  a  special  license  In  addition  to  all  other 
Ueenses  required  by  law,  and  should  pay  therefiv  tea  dollars,  and  that 
the  moneys  so  received  should  constitute  a  fund  for  the  foundation  and 
maintenance  of  an  asylum  for  inebriates.  MM,  that  the  act  was  within 
the  police  power  of  the  legislature  and  not  in  violation  of  the  constiti^ 
tlonal  provision  against  unequal  taxation.    SkUe  v.  OoiM^  (Blian.),  780. 

ArrmtinaeiiatufprUba.}    jSm  ABBBtr,  470. 

J^uuHng  Mtm  of  MhtU.]    Geo  Statots,  788. 

BMvU anthoriwing eom/man oountU if  cUgUfiuniUk  for  eenlssipC^ flsld.]    At 

OONTXMFT,  808. 

VaMdUg  <f  Mtuteo  UmiiHnff  or  roguiaUng  oaU  of  paioniod  arUdoo.]  Boo 
Patbmtb,  200,  280. 

VoMaHng  irregtdar  auemmontiJ}    800  AsaBssMXHTS,  877. 

CONTEMPT. 

t.  PufMimefU  for^  by  mwii&iipal  (oord.]  The  commoa  coundl  of  a  dty  haa 
no  power  to  eoounh  and  punish  lor  eoatempt;  and  a  statute  which  aade» 
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tikm  to  eonfsr  raeh  antborit j  it  aiieoiuiatatloiiil  mad,  rtkL    Wkilp§m¥$ 
OsM  (Mam. )•  008,  and  note,  ((07. 

t.  I¥oe09din(f§  to  punuh  far^mmU^ice — pretence  tf  ^find&r.l  Piooeeding 
to  punish  for  contempt  of  court  is  not  a  criminal  proceeding  wiiUn  a 
■tatate  denjing  criminal  Jnriadietion  to  a  coort  MiddUbr^ck  ▼•  /ioCi 
(Oonn.),  660. 

t.  — — .]  A  sentence  lor  contempt  committed  in  the  preaenoe  of  the  oovrt  ie 
▼alid  thoogh  pronoonced  in  the  abeenoe  of  the  oflhnder.  A. 

OONTRACT. 

L  Jhr  eeijwttudfay  MMMMMierJ  An  action  will  not  lie  on  an  agnement 
entered  into  for  the  pnrpoee  of  compounding  an j  miademeanor,  nnlcM  it 
appeam  that  eatiafaction  haa  been  acknowledged  in  and  approved  hj  the 
court  in  which  the  prosecution  was  pending,  according  to  the  Gen.  Stats^ 
eh.  170,  %  88,  and  ch.  171,  %  88.    Bar^ridge  y.  Hood  (Maai.),  S84. 

t.  BUgtd  agrsemenU — imirummUi  infurtheranee  wrid.}  All  instruments  made 
lor  the  purpoee  of  fl^Ting"  eileet  to  an  illegal  agreement  are  tainted  with 
the  illflgallt J  and  cannot  be  enforced  in  a  court  of  equitj.  JBtflsM  ▼. 
AMii  (Mass.),  088. 

t.  Jgmftui  imbUo  tmaraUJ]  Plaintiff  sold  furniture  to  defendant  with  knowl. 
edge  that  it  was  to  be  used  in  fitting  up  a  house  of  ill  feme.  Aid,  in  an 
action  lor  the  purchase-price,  that  tlia  defense  that  tike  contiact  was  coe 
against  public  morals  was  not  ayailable.    Mahood  t.  Teaka  (La.X  541 

Bg  ^vsn^.]    8t$  AenoT,  617. 

la  ndnUiU  tf  trade.]    See  Rbstbaint  of  Tbaob,  0. 

Inoidqf  rAMon.]    See  Coksidbbation,  454. 

Cf  permme  nam  eampoe,  iohen  vaUd,]    See  Ivbahitt,  84,  and  nei$,  88. 

Seeret  agreement  to  paifeomedebte  in  Jkdl.]    5m  Banxbuftot«  588. 

CX)NTBIBUTI0N8. 
imtmg kkmaramm eempamiee holding Heke on eame pivpertgj\  SteJmmmMMm^t 

OOKTBIBUTOBY  NBGUaSNCOL 
See  Nbouoshob. 

OONYETAKCaB. 
SMDanx 

CONVICTION 
Ofkettrd^grm.]   ^Sm  Obdohal  La.w,  88. 
On  nme  trial^for  whai  degree  of  otAm.]    Sm  GBomraL  Law*  181 
fbrmsr  oowMH/em^pUaof^    A0  CiuicniAii  Law. 

OOBPORATION. 

Bumwrti  fof  etmHtuprnfermod  Ufom  facsfysrslfsii.]  In  an  antVw  agwlnats 
ailfoad  eompany  to  recofrv  the  yalne  of  sarviesa  paito— d  helon  the 
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iBOorpomtloii,  in  piociiriiig  the  charter,  making  ■urreya,  etc^  hsld^  thai 
plaintiff  oonld  not  xeooyer,  in  the  abeenoe  of  proof  that  a  majoiitj  of  tha 
eorporatoni  or  pxomotem  of  the  oorporation  anihoriied  the  serTiee.  BsU^§ 
Oap  B.R09.Y.  Ohrittp  (Penn.),  89. 

AiHMMri  Sff,  0f  mdu  t0  Federal  wurU.']    8m  Rbmotal  ov  9uit^  787. 

008T8. 
Pim4&nda0$%areiiU90ftrom.]    6S0#Pabdoh,487. 

COUNTT  TBBA8XTBB& 

Zrfflpffl^y  ^.]  Action  on  belialf  of  a  ooontj  against  a  eonnty  traaaiifar  to  f^ 
coror  moneja  leoeiTed  bj  him  aa  intereit  on  public  moneya  deposited  bj 
him  in  a  buik.  BM,  that  the  ooontj  treasurer  was  not  a  bailee  of  the 
public  monejrs,  but  a  debtor  therefor*  and  that,  therefor*,  ha  was  not  liabla 
lor  such  interest.    Sh&Uan  t.  StaU  (Ind.),  197. 

COVENANT. 

1.  ^Mumtranee — kigkioa^f  i$  noL}  A  ooyenant  against  incumbrances  in  a  deed 
of  land  is  not  broken  bj  the  existence  of  a  public  road  oTer  the  land 
known  to  the  purchasers  at  the  time  of  the  purchase.  De$9«rg&r§  t.  WU- 
Ui  (Ga.),  289. 

%  Against  incumtfranee — aUackmerU,]  An  attachment  of  land  is  an  incum- 
brance within  the  meaning  of  a  covenant  against  incumbrances  in  a  deed. 
KeUejf  ▼.  lUmer  (Conn .),  688. 

t.  Jkunagea.]  The  grantee  of  lands  paid  in  good  faith  the  amount  of  a  Judg- 
ment recovered  in  an  attachment  suit  against  his  grantor  in  order  to  free 
the  lands  tram  the  incumbrance  of  the  attachment.  Held,  in  an  action 
against  the  grantor  on  the  coYenants  in  the  deed,  that  plaintiff  was  en- 
titled to  reooyer  the  amount  bo  paid  if  not  greater  than  the  value  of  the 
land ;  and  that  the  fact  that  the  levy  of  the  execution  in  tha  attaduneni 
suit  was  irregular  was  no  defense.  lb, 

CREDITOR. 
See  Dkbtor  ahd  Cbiedtiob. 

CRIMINAL  LAW. 

1.  Mal^eefUenee^negleel  ioaek  wh^eenlenee  ehonld  not  he prammuified.] 
The  record  of  a  capital  couTiction  ftdled  to  show  that,  before  sentence,  the 
prisoner  was  asked  if  he  had  anything  to  say  why  sentence  should  not  be 
pronounced.  Held,  that  the  sentence  should  be  reyersed  and  the  prisoner 
remanded  for  resentence.    McOue  ▼.  Ctrnimonwealth  (Penn.),  7,  and  nUe,  8« 

Sl  Praeeedinge  at  eentenee.]  Asking  a  person  conyicted  of  a  crime  not  capi- 
tal,  before  sentence,  if  he  lias  any  thing  to  say  why  sentence  should  not  be 
pronounced  against  him,  is  not  necessary  though  usual.  State  y.  Taylor 
(La.),  561. 

S  IndieitmetU  for  felony — eontiotion  of  leeeer  ofime.]  Defendant  was  in- 
dieted  for  an  assault  with  intent  to  kill.  Held,  that  he  could  be  couTiotod 
of  a  simple  assault    Btmier  T.  Oommmimealth  (P>Bmi.),88. 
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i.  MmtrUd^tmie$imJt0pwrdifJ\  A  penon,  indietad  for  mudflr  la  Hm  im 
degVMfWM  oonTicted  of  mudw  in  the  Moond  d^gi«e,ftiid  obteiaed  a  a«w 
triaL  Bdd,  (1)  that  on  the  Moond  trial  he  oonld  not  be  tried  for  or  eon- 
▼ieted  of  a  higher  crime  than  marder  in  the  second  degree,  and  (2f)  that  a 
statute  providing  that  *'  the  granting  of  a  new  trial  fdaoea  the  parttea  in 
the  same  position  as  if  no  trial  had  been  had,"  eonld  not  oonstitntionallj 
be  oonstmed  to  authorise  a  oonTietion  of  murder  in  the  first  degree  on  the 
second  trial.    Jahtuan  t.  8UiU  (AriL),  164. 

!•  Plea  of  former  eonnkHon  — ssnsMlitfa  in  ittferior  oowrt.']  Defendant  was 
indicted  and  held  to  bail  in  a  superior  court  on  the  diaige  of  keeping  open 
a  tippling  house  on  Sundaj,  April  4»  1878.  Pending  the  indictment  ha 
was  prosecuted  and  convicted  in  an  inferior  court  for  the  same  oflbnsa, 
charged  to  have  been  committed  June  8, 1878.  On  the  trial  of  the  indict- 
ment be  pleaded  such  conviotion,  and  alleged  that  the  indictment  and  the 
conviction  were  for  one  and  the  same  ofllmse.  Mdd,  tiiat  the  plea  was 
good.    JfoAsr  T.  aktf«  (Oa.),  268. 

8.  MUiriai — diooharffo  of  jjwryin  dboonoo  tf  firioonor^mUr^fl^io  esnsM.) 
Upon  the  trial  of  an  indictment  for  muider*  a  verdict  of  guiltj  was  ra- 
celved  and  the  Jury  discharged,  in  the  absence  of  the  prisoner,  who  was 
eonfined  in  JaiL  The  verdict  was  for  such  irregularity  set  adds  on  de- 
fendant's motion,  and  the  defendant  was  again  arraigned  for  trial  upon 
the  same  indletaient.  HM,  that  he  liad  been  once  in  Jeopardy  and  could 
not  be  tried  again  for  the  same  offense.    JMttn  v.  SkUo  (Oa.>,  98L 

V.  Vordiet^'faiim^toopoofif^dogt^  of  orimo^ twice k^joopar^ 

Upon  the  trial  of  an  indictmeut  Ux  murder  the  Jury  returned  a  verdiet  of 
guilty,  without  specii^ing  the  degree.  The  statute  divided  murder  into 
two  degrees,  and  provided  that  the  Jury  should  specify  the  degree.  BM, 
(1)  that  the  verdict  was  bad  and  that  no  Judgment  could  be  rendered  en  it ; 
(8)  that  it  being  witiiin  the  power  of  the  defendant  to  have  liad  the  verdict 
corrected,  when  rendered,  he  is  considered  as  consenting  to  it  and  as  wslv* 
ing  objection  to  being  tried  befote  another  Jury.  BkUe  ▼.  Booer  (Nev.)» 
74S. 

8L  J^uUdfiMnl— roMMy  €f  bmUt  ftOZa]  An  indictment  for  robbery  of  bank 
bills  alleged  the  value  of  the  bills  but  not  their  denomination.  Bdd  bad. 
Arnold  v.  BkOe  (Ind.),  175. 

i.  nring  prieon  Sy  prieontr'^inienk}  A  prisoner  burned  a  holo  In  the 
guard-house  wherein  lie  was  eonfined  for  the  purpose  of  escaping,  and 
with  no  intent  to  consume  or  to  generally  injure  the  buUding.  AM,*nflt 
guilty  of  an  attempt  to  bum  a  house.  JotMm  T.  8kae  (Oa.)^  868,  and 
noie,2Bil. 

V^lnUnt'-miitakeoffaoL]  The  keeper  of  a  bUliard  table  was  indieled  for 
permitting  an  infant  to  play  billiards  thereon  without  the  consent  of  his 
parent  or  guardian.  AU,  that  If  defendant  honestly  believed  trooi  the 
appearance  of  the  infant  and  from  his  answers  to  questions  that  he  was 
of  full  age,  there  could  be  no  convietton.  Asm  r.  i9Ms  (Ch^X  888^  and 
ns<s,a6& 
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U.  Lurtm$  fiy  frndm  tf  UH  propertf^,]  One  who  finds  lost  proportj  and 
oonvorta  it  to  IUb  own  urn,  withoat  ttttempting  to  restore  it  to  the  owner, 
it  not  gnlltj  of  laroenj  if  he  does  not  know  or  have  means  of  ascertain- 
ing who  the  owner  is.    BaU&y  v,  8kUe  (Ind.),  183»  and  note,  187. 

VL  P&ijury — widenoe^^dfifendafnfM  itaUmenU,}  Upon  the  trial  hi  an  indlot- 
ment  B.  testified  to  certain  facts.  Afierward  he  stated  that  he  had  sworn 
fidselj,  and,  npon  reexamination,  testified  to  directly  contradictory  f^ts. 
Upon  an  indictment  for  peijurj,  hM,  that  his  own  statements  were  not 
sufficient  to  convict  him  of  peijury.    BchtoarU  ▼.  G^fiMnoitiffeaM  ( Va.),  865. 

la  When  bail  wiU  he  taken  qfter  mUtrial,]  I>efendant  was  indicted  for  mur- 
der in  the  first  degree ;  was  twice  tried,  and  on  hoth  trials  the  Jury  was 
nnahle  to  agree;  sabseqaentlj  the  jail  wherein  he  was  confined  was 
hroken  open  and  other  prisoners  escaped,  bat  he  refused  to  go.  SM  a 
proper  case  for  allowing  the  privilege  of  baiL  Petition  qf  AlecBonder 
(Mo.),  808. 

14.  MaUoioui  mieehitf.]  It  is  not  an  indictable  oflRmse  at  common  law  to 
wound  cattle  malidouslj.    State  ▼.  Manuel  (N.  C),  4ra. 

15.  Xorosfiy — prinoipai  and  aeeeeeorff.']  In  petit  laroenj  there  are  no  aceoi 
sories,  but  all  are  prindpaK  Accordingly,  where  there  is  no  distinetloii 
between  grand  and  petit  larceny,  and  all  felonious  stealing  is  punished  as 
petit  Uroeny,  one  aiding,  abetting  or  advising  a  larceny  is  indictable  as 
prindpaL    iStato  v.  G^ojtofi  (N.  a),  469. 

!•.  AteoiUt  wiih  intent  to  commU  rape^etidenee.]  A  negro,  seeing  a  whito 
woman  passing  alone  through  a  piece  of  woods,  gave  chase  to  her,  crying 
out  to  her  several  times  to  stop.  She  ran,  and  he  did  not  overtake  her 
until  she  was  out  of  the  woods  and  in  sight  of  a  dwelling-house,  when  he 
ran  back  into  the  woods.  Held,  suffldent  to  sustain  a  conviction  for  aa- 
sault  with  intent  to  commit  rape.    State  v.  Neeltf  (N.  C),  496. 

19. '  Bwrglarff  ^breaking  out,]  A  person  in  the  night  season  entered  a  dwell- 
Ing-house  without  breaking,  for  the  purpose  of  committing  a  felony,  but 
broke  out  in  making  his  escape.  EM,  to  be  burglary  at  common  law* 
State  T.  Ward  (Gonn.),  660  and  note,  669. 

18.  Bape — aeeauU  teith  intent  to  eommtt,]  Upon  the  trial  of  an  indictment  fat 
tmpa  committed  upon  a  female  within  the  age  of  twelve  years,  the  defenA- 
ant  was  convicted  of  an  assault  with  intent  to  commit  rape.  EM,  error* 
If  what  defendant  did  was  with  the  female's  aetual  consent  State  T. 
JHekeU  (Nov.),  764. 

i9i  Aeeent  of  female  under  Hedoe  peare.]  An  attempt  to  commit  x»pe  oaa 
never  constitute  an  assault  when  the  female  actually  consents  to  what  ia 
done,  whether  (he  is  within  the  age  of  twelve  years  or  not,  K. 

Arreet  on  warrant^ right  of  ojjfeer  to  break  into  dwelUng(ftkirdponoiL  Om 
ABME&r,  611. 

Bigamp  ^  proof  ef  mwrriage?^    See  Bioamt,  326. 

mMionM  of  d^mmetefr  iMd  ditpo^iofn^    See  Bviomoj,  769. 

IneaniUip  ae  a  dtfenee.]    See  Iksakitt,  669. 

Pnfurp  before  United  Statee  eommteeioner.]    See  Jubiiuiaotiow,  fl8. 

See  BicBiHBsriTnfETfT,  764 
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GB0P8. 
M9ri0tig$  €(f.  ft^/bfvplaiiKfV.]    Sm  Mobtoaob,  718. 

DAMAGES. 

L  For  dk§nUm  of  wUmr — tftjdmM.]  Action  to  leoofwdunagM  lot  difvrtiif 
a  water-conne  from  plaintiff's  tannery  b/  means  of  •  jdpe  placed  bj  da> 
fendant  on  his  own  land.  EMt  that  plidntiff  ooold  reoover  onl/  foi  hit 
damage  actoallj  suffered  before  action  brought,  and  not  for  a  peimaaent 
iigary  to  his  freehold,  and,  therefore,  that  evidenoe  of  the  Talne  of  the 
tannery  was  not  competent.    Bare  ▼.  Mofinan  (Penn.),  43. 

%  CknUraet  Sy  kutband  to  odL  land  — rtfu$al  of  fg{fe  to  Join  in  deed.}  A  hus- 
band contracted  to  sell  land.  The  wife,  without  collusion  with  the  hus- 
band, refused  to  Join  in  the  deed.  In  an  action  lor  a  breadi  of  the  coo- 
tract,  held^  that  compensatory  damages  only  were  nHxrrerable.  Bu/rik  ▼. 
SerriU  (Penn.),  105. 

IL  Streete — damagee  for  lande  taken  for^henfffUe.}  Upon  a  trial  to  assess 
damages  for  land  taken  to  widen  a  street  it  is  erroneous  to  instruct  the 
Jury  that  no  benefit  which  was  shared  in  common  with  other  estates  oa 
the  highway,  ixom.  which  no  land  had  been  taken,  can  be  deducted  from 
the  damages  of  any  abutter.    Wbonme  t.  Ckrnniy  of  Bafolk  (Mass.)*  JSSSL 

Meaeure  of,  for  defletoMif  in  lande  eoUL]  See  YmsDon  asd  Pubchabkb,  817, 
890. 

MmmpkMrjf,  offoinet  railroad  company  for  aete  of  eervante.}  SMBAiii]iOAD,87L 

£i  action  for  breach  of  coeenant  againet  ^loumbranoer.]    See  Coysnahtb,  688ti 

In aetian oftnaeter againet eervant for eertanfe negliffonoe.]  SeeMjonxRASD 
Bebtaht,  647. 

DEBTOB  AND  CBEDXTOR. 

1.  CfeUatoral  eeowriby^loeeof  through  negleet  of  eredHor,]  Where  a  creditor 
holds  a  collateral  security  lor  the  protection  of  his  debt,  and  the  collateral 
is  lost  by  the  insolyentT*  of  the  debtor  in  the  collateral  instrument,  through 
the  negligence  of  the  creditor,  the  latter  is  liable  for  the  loss  to  his  own 
debtor.    Sanna  ▼.  RoUon  (Penn.),  90. 

&  Statiuie  of  UmitaOone,}  Plaintiff  assigned  to  defendant,  as  coUateial  lor 
money  lent,  a  Judgment,  the  lien  of  which  expired  September,  1878.  The 
defendant  neglected  to  reviTC  his  lien,  and  the  Judgment  debtor  sold  his 
land  in  1886,  and  the  Judgment  was  lost  BM,  (1)  that  thedefendaat  was 
liable  to  plaintiff  for  the  Judgment,  and  (9)  Hhni  (the  Judgment  debtor  be- 
ing solvent  when  his  land  was  sold)  the  statute  of  limitatton  began  to  run 
InHU  the  time  of  the  sale,  and  not  from  the  explration/»f  the  lien.  A. 

See  SuBBTT. 

DEED. 

1.  Atehnmetedgmoni — eert(/leate  eondueide,]  Tlte  certificate  of  a  maglstiate  of 
the  acknowledgment  of  a  deed  or  mortgage  Is  a  Judicial  aet  and  conolnsiTe 
la  the  absence  of  fraud  or  duiMS  as  to  the  ImIs  therdn  staled.  Iftrfw 
▼.  iHaegow  (Penn.),  4A. 
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lb  QuetUonfarJvrif,]  The  certificate  of  tbo  aeknowledgment  by  a  wile  of  a 
mortgage  of  her  own  property  was  in  doe  form ;  at  the  time  of  the 
acknowledgment  she  told  the  jastice  she  had  read  the  mortgage  bat  he 
did  not  make  known  its  oontente  to  her.  This  appeared  by  the  testimony 
of  the  wife  and  of  the  justice.  The  court  below  decided  that  this  was 
conclosiTe  against  the  yalidity  of  the  mortgage.  HM,  to  be  error;  the 
whole  was  for  the  jury.  lb. 

%k  Ddi^ery  of—  registry  btfore  deUverp,]  A  deed  was  duly  signed,  sealed  and 
recorded,  bat  was  not  delivered  to  the  grantee  nor  accepted  by  him  until 
long  after.  HM,ihB,i  although  as  between  the  grantor  and  grantee  it 
might  take  effect  from  the  date  when  it  was  left  for  record,  yet  as  against 
attaching  creditors  it  took  effect  only  from  the  time  of  delivery  and  a^ 
ceptance  by  the  grantee.    BeU  ▼.  Fhrmert^  Bank  (Ky.),  205. 

4.  DeUeeryinMcrtnO'^condUi^naldeiiverff  —  widenee.]    When  a  deed,  perfect 

upon  its  face,  is  delivered  to  the  grantee  or  obligee  as  an  escrow,  upon  a 
condition  that  it  shall  be  a  valid  deed  upon  its  execution  by  another  per- 
son, it  is  valid  and  operative  though  the  condition  is  not  complied  with, 
and  parol  evidence  of  the  condition  is  not  admissible.  J^ler  T.  FUUker 
(Va.),  856. 

5.  Oavenanii  in,  againti  ineumbrance — when  highwaiy  <f  no  hroaeh  </.]    A  oor- 

enant  against  incambrance  in  a  deed  of  land  is  not  broken  hy  the  exijrt- 
enoe  of  a  pablic  road  over  the  land  known  to  the  porehaser  at  the  time  of 
the  parchase.    Doi9erger9  v.  WiUii$  (Oa.),  289. 

•.  Qonoral  loornmiiy.]  A  vendor  of  real  estate  in  his  own  right  is  bound  to 
convey  the  same  with  general  warranty  unless  it  be  otherwise  agreed  be- 
tween the  parties.    Soback  v.  EOgore  (Ya.),  817. 

O^foenant  agaimitinowmlfranee'-^breMh  qf.]    8$$  Gotsnaht,  688. 

DgfMoncyinlandwld—meature  of  damage.]  ^Sm  Vibvdob  and  PiniOKAnB» 
817,890. 

F^om  hueband  to  wife^vhen  eqwUif  taiB  mukdn  a$  agaimi crodUon,]    8m 

HUBBAHD  AHD  WiFB,  808. 

Btfumd  of  married  wmum  to  Join  in.]    Bee  Daka0BB»  105. 
B^gi^ef^rigU^MemoioinepeeL]   6S0#  BaaufntT  ov  DgnnMi,  tH 

DEUVBBT. 
Cf  diid^regititrgUfore.]    SMDnED,805. 

DBSGBNT. 
iJf  reed  edaU  of  Mtm.]    As  ALOBir,  8481 

DUBBSS. 
OimtoMmg  «•#  ekargod  faUh  prime  to  intertfoai  Im  trmk,^   A* 

DTINQ  DECLABATI0N8L 
See  BriDSiroB,  880. 
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BA8BMBNT. 
Bi0!Uqfwtif^a49§rmu9&r.]  See  Way,  fm. 
Of  iigki  0uUi  air.]    See  hAMDhomo  ahd  Tuajit;  AM. 

BLECTION. 
Qmiiflealiemefer  weitng^regietnf  law,]    See  OoawiTWAOgAii  Law,  4WL 

BMBBZZLBMBNT. 

lUk  toprepert^^Mereet  ef  d^endajU.]  Under  a  iteHite  mAklng  it  larany 
to  embaolo  *"  any  money  or  property  of  another,"  iUU,  thai  the  money  or 
property  emheaded  mnat  be  mljrfl^  the  money  or  property  of  anMm^ 
and  that,  therefore,  if  the  accofled  haTe  an  intereat  in  any  part  of  lt»hi 
eannot  be  oonTleted  of  embeaalement  under  the  atalnte.  SUM  ▼.  JM 
(Minn.),  764. 

BQUITT. 

Xtein»«iidirfn0HtoayeM»pfi0p<r4fiMl6ft«iML]     Am  Mosmuai^  190. 

B8CHBAT. 
fif#Aum,84& 

8BCB0W. 
IMfMfy^dffdlii.]   Am  0nD,  805. 

B8T0PPBL. 

Hf  Wk»rigei$ee  hp  deeiaraii(me  mads  in  kie  pfWMiMi.]  Land  om  widdi 
mortgage  duly  reooided,  was  aold  at  anetkm  In  the  preaenee  of  the 
gagee.  The  anotloneer  annoanced  that  the  land  waa  nnineombered,  and 
the  mortgagee  idling  to  eoneet  theaanoanoementp  the  pnrohaaer  boagiit 
it  nnder  the  impreaeion  that  he  waa  getting  a  dear  title.  HM,  that  the 
mortgagee  waa  estopped  from  afterward  aetting  up  hb  mortgage  aa 
against  the  porchaaer.    Markham  ▼.  O^Gannar  (Ga.),  M). 

€fwmiMpal  eorporaiian  firam  denffing  taUdUif  e/  ftMidf.]    See  MuvnapiL 

OOBFOBATIOV,  680. 

See  HoMttTHAD,  457 ;  JoniT  ToiBV-FSABOM,  914 ;  JuDemanr,  417. 

BYIDBNGB. 

L  l^roef  h«if<md  reaeonaUe  doubi  not  required  in  tMH  omm.]  In  an  aotloia  on  a 
policy  of  insaranoe  against  fire,  defendant  pleaded  that  the  property  waa 
fmadnlently  bomod  by  plaintiff.  HM,  that  defendant  waa  not  bound  to 
prove  such  defense  beyond  a  reasonable  doubt.  JBina  Ine,  Ob.  t.  Jeknean 
(Ky.).  328. 

t.  Beegeekt — difimg  deelaraHane,]  J«  waa  wounded  in  a  light  with  defteidant, 
and  on  the  same  day,  while  expecting  to  die,  made  certain  statements  in 
relation  to  the  fight.  He  Ured  ten  days  longer,  and  his  physidaoa  ex- 
pressed  hope  to  him  that  he  would  recoyer,  and  he  aald :  **  I  hope  so,  too^* 
hat  at  laat  died  of  the  wounds.    Metd,  that  oTidenea  of  hia  atatameati 
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WM  admiflfiible  in  the  trial  of  def endAiit  for  murder.    Smiths  ▼•  Oammm^ 
wealth  (Va.),  880. 

t.  JMtrea — fod-prinU  —  e^mpetUng  pritaner  to  yWrmA  oM&nee.]  An  oi&oH^ 
who  had  arrested  a  priaoner  charged  ivith  laroenj,  compellod  him  to  put 
hie  foot  in  a  track  found  near  where  the  larceny  was  eommitted,  and  testi- 
fied as  to  the  resolt  of  the  comparison.  HeU  that  the  CTidenoe  was  not 
procured  by  doress  and  was  admissible.    8UUe  ▼.  OrahtHn  (N.  0.)»  408. 

4  Cf  eharmder  in  criminal  eaeet — nsffoHM  mridenee,]  N«igatiTe  eTldenee  of 
ehaiaeter  is  competent ;  for  instance,  the  testimony  of  a  witness  who 
swears  that  he  has  been  acquainted  with  an  accused  person  for  a  consider- 
able time,  under  such  dreumstanoes  that  he  would  be  mote  or  less  likelj 
to  have  heard  what  was  said  about  him,  and  has  never  heard  any  remark 
about  his  character— the  fact  that  a  person's  character  is  not  talked  about 
at  all  being  excellent  oTidence  that  he  gives  no  occasion  for  censure*  or, 
in  other  words,  that  his  character  is  good.    StaU  ▼.  Lee  (Minn.),  789. 

9.  Diepoeitian.]  The  disposition  of  a  person  may  be  proved  as  a  ftet  hj  a  wtt^ 
ness  who  knows  what  the  disposition  in  question  is  from  his  own  penonal 
observation.  lb, 

in  acUanfer  dbeemian  of  waHenr-oomneJl    See  Damabw^b  A 

In  acUcne  af  slofulsr.]    Bee  flT«ATffnwt,  118. 

CfpeirirtfV^drfendamtetUaemenUJ]    ^Sm  Cbdohal  Law*  86S. 

Of  aeea/uU  wtth  intent  to  eommit  rape,]    See  Cbdcinal  Law,  406. 

Parol,  qf  conditional  delivery  €f  deed.]    See  Dbbd,  868. 

Pi$rolp  to  contradict  note  ae  to  Ume  ef  payment.]    See  NaaoTiABLJi  Imno. 

MKHT8,  402.. 

To  impeach  statute.]    See  Statutb,  721. 

To  impeach  acknotdedgmont  of  deed]    See  Dsbd,  48. 

EXECUTORS  AND  ADMINISTRATORa 

Power  of  one  of  eeveral  oaseeutore.]  Co-executors  deposited  money  belonging 
to  the  estate  with  bankers  to  their  joint  account  as  executors ;  the  bank 
ers  failed  and  assigned  their  property  for  the  benefit  of  creditors.  Hdd^ 
that  one  of  the  executors  could  not  release  the  claim  of  the  estate  against 
the  bankers  by  signing  with  other  creditors  an  agreement  to  look  solely 
to  the  funds  in  the  hands  of  the  assignee.  De  Hanen  v.  WHHame  (Penn.), 
107. 

4.  Juriedieiion  of  ttetions  agaiiut.]    An  administrator  appointed  in  Alabama 

and  the  sureties  on  his  bond  there  given  became  residents  of  (Georgia. 
HM,  that  they  were  liable  to  an  action  in  Georgia  by  the  distributees  for 
a  breach  of  the  bond.    Johneon  v.  Jackeon  (Ga.),  286. 

5.  '^—^•]    Semble,  if  foreign  executors  or   administrators  come  within  the 

Jurisdictional  limits  of  a  State,  they  are  liable  to  be  sued  there  by  cradi- 
tors,  or  to  be  brought  to  an  account  by  legatees  or  distributees.  Dl 

EXECUTION. 
0imkM^  4(f  tkorif  to  oitfifroe — aseignmmU  to  ehor^.}   SeoIxmawanp^Bk 
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FmUdABT  DEBT& 
Am  Bahsbuftot.  IM. 

FIRE  mSURANCB. 

5m  LffSURAHGB. 

FIXTUBBS. 

h  MmMmwff  In  •  >MMyO  A  building  wm  erected  end  vied  lor  •  fMloqF 
ftad  filled  with  meehineij  neceaeary  lor  that  pnzpoee.  BM^  thet  the 
niMhi&eij  wae  to  be  zeguded  as  realty  and  pais  with  the  hnilding. 
thongh  it  might  be  zemoTed  without  iujaiy  either  to  it  or  the  Imildiiig. 
Qrm^  ▼.  PhSai^  (Va.),  828. 

9.  ITMjIflsliirM.]  Gas  fixtures  are  movables  and  neither  an  eotvwed  by  a 
meehanie's  lien,  nor  do  they  pass  on  sale  of  a  hooae.  JwnM  ▼•  PkBBmt 
mumie  Botfktg  (Penn.),  78,  and  naU,  80. 

Jbi^rn  affsfl>m>nl.]    899  ATCAOaMMBT, 


FOBBiaN  OOBPORATION. 
Ap§€Mmmt  ^f  tiffmU  Ig    JMvm  U  (Tirrnjrff  tirff H  if sfiif t  ] 

8m  Bkkotal  or  Suns.  7S7. 

FORMER  OONYICnON. 
am  Gbdohal  L^w.  154»a60,  745. 

FRAUD. 

AtHm^ffrprtei^ffoodmMiod^atid&ndUora,]  Inaaaotion  iorthe  pries 
of  goods  sold  and  delivered,  the  defense  was  interposed  that  the  sale  was 
for  the  purpose  of  defraading  plaintiffs  creditors.  SM,  ihaX  the  defense 
being  made  oat»  tlie  plaintiff  oonld  not  reooyer.  A^nssmm  t.  Jf€ 
(Ga.X878. 

SMuii  qf.]   8m  Statdtb  of  Frauds. 

FRAUDULENT   OONVEYANGE. 
2k$d  flr9mhu9bem4iaw{flB,]   iSSM  Hubbaitd  ahd  Wnr% 

FRAUD  AND  MISTAKE. 
Jktappd  lif  Htm^mJ]    As  Estoppbl^  248. 

GARNISHMENT. 
8m  Attaohicbnt,  66, 278, 278, 407. 

GAS  FIXTURES 
IhnctpamkimU^houm,]    8mVirnmEB,7S,9adnaU9$k 

GIFT. 

Oift  coma  mortii'-'tf  ehmk  an  hank,]    On  the  day  before  he  died  the  pkl»' 
tLPs  testattfr  deUvered  to  defendant,  with  the  intention  of  giving  It  Is 
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%  ft  bftiik  ebeek  diftwn  by  another  to  testaAor^i  order  and  Indoned  la 
blank  bj  bim.  The  cheek  wae  not  preeented  for  payment  ontU  af tei 
testator's  death.    Held,  a  vaUd  gift.    Bwrke  ▼.  BMap  (La.),  067. 


GOVBRNOB. 
AbtmtBflr^m  ths  BktU^^wetMey  in  office  ^,]   89$  etoatniTUTiOKaii  Law^  5BL 

GUARDIAN  AND  WARD. 

GRAND  JURY. 

AMmk  on'-'pUa  in  abaUmmU  to  wdietmmU^  Plea  in  abatement  to  an  bidiel- 
ment  that  one  of  the  grand  junm  who  found  it  was  an  aUen.  HM^  good. 
BtUh  ▼.  8kiU  (Ga.),  865. 

GRANT. 

Bee  DmsD. 

mGHWAT. 
Wkeim  ne€  tm  inmmbrtmee  wi^in  the  ce^enatU  ef  a  deed,]    Bee  Dbbd^  W^. 
Damagee  for  lande  taken  far.]    Bee  Damabm,  SX^ 
Greunde  tfeemdery  eannat  he  takmfor.]    Bee  Ohibtbbt*  648. 

H0BCE8TBAD. 

Bdappei^Umdlerd  and  tenant^  Under  an  exeoatlon  againal  defendant 
lands  in  which  he  had  a  right  of  homestead  were  sold.  Subsequentlj  he 
took  aleaee  of  such  lands  from  the  porcliaser,  and  after  the  expiration  of 
the  term  thereof  oontinaed  in  possession.  Heiit  that  he  was  not  estop- 
ped from  ftlalming  homestead  in  the  lands,  bat  conld  not  set  up  that  do 
fensetoan  aetion  by  his  landlord  to  recover  possession  thereof.  AhbeU 
T.  Ormnofrtie  (N.  C),  467. 

HUSBAND  AND  WIFB. 

1.  (hmraet  flf  husband  to  eeU  land -^r^^teal  of  wife  tojoinin  deed — datnagee.] 
A  hosband  contracted  to  sell  land  ;  the  wife,  without  collusion  with  the 
husband,  refused  to  Join  In  the  deed.  In  an  action  for  a  breach  of  the 
contract,  held,  that  compensatory  damages  only  were  recoTorable.  Burk 
▼.  Berria  (Penn.),  105. 

t.  Cfoneeyaneebyhuebandtoteffe — tohenequUpieiUtttetain^aeagaineteubeequeni 
eredUore.]  A  husband  conveyed  all  his  real  estate  directly  to  his  wife  in 
eonsideration  of  "  love  and  affection,"  and  the  deed  was  duly  recorded. 
He  was  at  the  time  hot  slightly  in  debt  and  was  possessed  of  a  large 
amount  of  personal  property.  He  afterward  contracted  debts  which  his 
personal  property — by  reason  of  losses  occasioned  by  war — was  insufficient 
to  pay,  and  his  creditors  (one  of  whom  had  a  small  claim  which  was  due 
when  the  conveyance  was  made)  filed  a  bill  in  equity  to  subject  the  land 
conveyed  to  the  wife  to  the  payment  of  the  debts.  Held,  the  deed  was 
good  in  equity,  and  that  the  land  would  not  be  sntjeoted  to  the  debla 
Baifore  t.  Wall  (Ya.),  80S. 


INDE2L 

ILLSQAL  CX>NTBAOr. 
8$e  GoMTBAonL 

IMPRISONMENT. 

mCBBABBOF  BIBK. 
iSM  bmnuLHCB,  Ton 

INDICTMBNT. 

HMi6ft«(0CMMiil— aiJMM  ln^ffoiMiJiify.]  It  is  a  good  pte  im 
•a  indietflMnt  thai  one  of  the  giand  Juron  who  ftmad  II 
Btkh  T.  8iaU  (Ga.),  965. 

Joflfiplfeit  9fprtpmty.]    See  Cbdczhal  Law,  175. 


INDORSEMENT. 

INJUNCTION. 
fl»«I^^MVi«Miif«0^  ill  rMlff«M^lrad«.]   AfiBanBaOTOvTKAa^ll 
QTMOMliMii^flM.]    Am  Tax,  898. 

INQUEST. 
INQUEST  OF  OFFICE. 

iSSM  AlJEH. 

INSANITY. 

L  Whmi  a  dftfente  to  eantraoU  ~  when  inqued  no  drfemm  U  prior  Iraiiiflgllm.] 
Defendant,  desiring  to  borrow  monej,  gave  8.  hli  note,  which  8.  pioeued 
to  be  disoonnted  at  plaintiff's  bank,  and  the  money  deposited  to  defend- 
ant's order.  Afterward  a  petition  de  htnoHeo  inqtUrendo  was  presented 
against  defendant,  and  he  was  foand  to  be  a  Innatio,  and  to  haye  been  a 
lonatic  from  a  time  anterior  to  the  making  of  the  note.  The  plaintiff  had 
no  notice  of  defendant's  lunacy.  BM,  that  defendant's  intenlty  was  not 
a  defense  to  an  action  on  the  note.  Laneatter  Countff  Bonk  t.  Jfiwrt 
(Penn.),  24,  and  note,  29. 

i.  When  partial  ineanity  will  reduce  the  degree  of  orime,}  A  person  wu  in 
dieted  for  mnrder  in  the  first  degree  and  conTicted,  notwithstanding  thers 
was  some  oTidenoe  tending  to  prove  his  insanity.  Upon  a  petition  for  a 
new  trial  on  the  ground  of  newly-disooyered  evidence,  tending  farther  to 
establish  insanity,  held,  that  a  new  trial  should  be  granted,  and  that,  even 
if  the  proof  shonld  not  establish  a  total  want  of  responsibility  by  reason 
of  insanity,  yet,  if  it  showed  that  the  prisoner's  mind  was  so  t»j  impaired 
as  to  render  him  incapable  of  a  deliberate,  premeditated  murder,  he  shoald 
be  convicted  only  of  muder  in  (he  second  degno.  Andonon  ▼.  BaU 
(Conn.),  (M. 
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i>  MiH9l  wumim.]  The  Joij  ought  to  oonsider  moiml  muiia,  if  ittiiflod  of  in 
•sIttenMf  In  deteimlnlng  tbo  degree  of  erime,  and  give  it  each  weight  m 
it  is  fftirlj  entitled  to  under  the  drconurtenoet.  lb. 

Bee  iNSURAVCBy  549. 

INSOLVBNT  LAWa 

JM  wkeUff  eupeneded  flf  bankrupt  kne — when  eampukerjf  proeeedinge  under 
BUfU  la/we  wiU  he  MMtatn^d.]  State  ineolyent  laws  aze  not  wholly  eapeiw 
■eded  bj  (he  Bankrapt  Act ;  therefore  oompnlioiy  prootedings  under  a 
State  law  to  dletiibute  the  aseete  of  an  insolvent  debtor  were  Md  valid, 
tt  appearing  that  the  debtor  declined  to  go  into  volnntarj  bankruptcy ; 
that  he  had  committed  no  act  of  bankruptcy  of  which  the  creditors  could 
avail  themselves,  and  that  the  proceedings  could  not  obstruct  his  becom- 
ing a  Tolnntaxy  bankrupt  and  obtaining  a  dischaige  as  such.    Cherffe 

Appeal  (Conn.),  608. 

INSURANCB. 

L  AppoMmejU  of  agente  by  foreign  company — faUure  to  comply  wUh  eMtUe 
defenee  to  acHon  on  agent* e  hond.l  ^  "^  action  on  a  bond  given  by  the 
agent  of  an  insurance  company  incorporated  in  another  State,  to  recover 
moneys  collected  as  premiums,  lieid,  that  it  was  a  good  defense  that  the 
plaintifr  had  not  complied  with  the  statutes  of  the  State  in  appointing  said 
agent,  and  that  said  agent  had  not  quaUfled  himself  to  act  as  such  stat- 
utes required.    Thome  v.  Tranelent  Ine.  Oo.  (Penn.),  89. 


%.  OotUribution  by  eeveral  compantee,]  Three  companies  iusured  goods  in 
every  part  of  a  building.  One  of  them  made  a  farther  insurance  of  goods 
in  the  upper  stories  only.  A  loss  occurred  which,  in  the  lower  stories, 
exceeded  the  amount  of  the  first  insurance,  and  in  the  upper  stories  ez- 
eeeded  the  amount  of  the  second  insurance.  Held,  that  the  second  insui^ 
ance  was  payable  in  full,  and  that  the  first  policies  did  not  contribute  to 
it.    Royal  Ins,  Co,  v.  Eoedel  (Penn.),  1. 

t.  CfondUion  in  policy  as  to  arbitration  to  ascertain  loss.]  A  policy  of  insurance 
against  fire  was  conditioned  that  in  case  of  difference  between  the  assured 
and  the  company,  touching  the  amount  of  any  loss,  such  difference  should 
be  submitted  to  arbitrators,  whose  decision  should  "  be  final  and  conclu- 
sive ; "  and  no  action  was  to  "  be  maintained  on  the  policy,  unless  the 
amount  of  loss  or  damage  in  case  of  difference  or  dispute  shall  be  first 
ascertained."  Heldf  (1)  that  the  condition  did  not  oust  the  court  of  jurir 
diction  of  an  action  on  the  policy,  and  (2)  that,  if  the  condition  was  of  any 
effect,  the  company  must  show  that  they  admitted  the  validity  of  the 
policy  and  their  liability  under  it,  and  that  the  only  question  was  as  to  the 
extent  of  the  loss.    Mente  v.  ArmerUa  Mre  Ins,  Oo.  (Penn.),  80. 

C  Condition  forbidding  transfer,]  A  fire  insurance  policy  issued  to  a  firm  con- 
tained a  clause  rendering  it  void  in  case  of  its  assignment  or  transfer 
without  the  consent  of  the  insurer.  Held,  that  this  did  not  apply  to  a 
transfer  from  one  partner  to  another  of  his  interest  in  the  insured  prop* 
erty,  and  such  transfer  would  not  avoid  the  policy.  Dermani  v.  Home 
JfiH.  Ine,  Oo.  (La.X  641 

Vol.  XXI.— 100 


794  INDEX. 

Insiiied  by  a  poll^,  eonditUmed  to  be  .void  if  the  building  should  UU^ 
except  bj  Are.  The  well  of  part  of  the  building  f ell,  leeTing  more  thea 
three-f  onrthfl  standing.  HM,  that  the  poli^  was  not  avoided.  A  poU^ 
of  file  insaxanoe  was  conditioned  to  be  void  "  in  ease  of  anj  ehaage  bgr 
which  the  degiee  of  xisk  is  inoreased,  withont  the  written  consent  of  the 
eompan J.**  Seld,  to  have  lefeience  onlj  to  change  produced  bj  the  act  of 
the  insured  and  not  to  change  occasioned  hj  acddant.  Brmtmrnr  t.  JUmT' 
pod  and  Lmtdan  amd  GUbe  Jm.  Oa.  (OaLX  70S. 

C  Jkfmkm  ^  wiUfuX  dum^f^ — di^grte  <^t  V^^  Where  the  defense  of  will- 
fnl  bnxning  is  interposed  to  an  action  on  a  pdUcj  against  fin,  h  need  not 
be  proved  "  beyond  a  reasonable  doabt"    JBbfia  Int,  6b.  t.  JMnssn  (Ky.). 


y*  Dmth  tammd  flf  tmfaiq^  mtrgieal  cperaHofH  No  reeoveiy  csa  be  had  npoa 
a  policy  of  lifb  insnrance,  on  the  ground  of  public  poU^^if  death  results 
from  the  insured  liaving  voluntarily  submitted  herMlf  to  an  illegal  opeta> 
tion*  known  to  her  to  be  dangerous  to  life,  with  intent  to  cause  an  sbortioB, 
without  any  Justifiable  medical  reason.  Eaiok  ▼.  MmHuU  Lift  1m.  On 
(ICass. ),  541,  and  naU,  548. 

fib  CbfuiMiMf  JMfBJdinff  pcKctt  —  iyjcido  fty  tmmuj  owsMkl  A  life  insuanoe 
policy  contained  a  dause  avoiding  it  if  the  insured  "  should  die  by  his  owa 
handSi''  SMt  that  suidde  by  the  insured  while  insane  would  not  avoii 
thepoUoy.    PIUUp$  r.  LaukUma  BpUMU  Lift  Imi.  (k.  (U^\  9m. 

INTENT. 

INTBBB8T. 

8m  Usubt. 

JBOPARDT 
VMIi.]    at^OKomhiM  LiLW,  154, MO, fifil. 

JOINT  TOBT-FEASOBa 

JUI^msfU  agaimii^  ^ne  wAan  not  a  bar  to  aeUon  ag&lnot  sttsK— wsssMni  ^  iv- 
0O9&rjf  —  utoppeL]  Plaintiif  recovered  Judgment  in  an  setioB  of  toit 
against  one  who  was  Jointly  liable  with  defendant,  niiidi  Judgment  was 
satisfied  in  part ;  and  afterward  brought  this  action  for  the  same  cause. 
Bold,  (1)  that  to  oonstitate  the  first  Judgment  a  bar  to  this  action  it  must 
have  been  fully  satisfied,  and  (2)  that  defendant  having  pleaded  the  fiiit 
Judgment  in  bar,  both  parties  wero  concluded  by  it  as  to  the  measure  d 
reooveiy  in  this  action.  UhUod  Booistif  of  8kak&n  t.  IZfMUrwsstf  (Ky.^ 
814. 

JUIKiB. 

AppaMmma§  0f  doftuitojudg$,'\   8o$  Ovman,  499^ 
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JUDGBfENT. 

I.  Wk0n  r^4ntwr0r  hound  hy  Judgment  againtt  iniwrmt'-pfMiif^  An  MtkNi 
upon  a  poli^  of  inBaranoe  wm  defended  by  the  Uumren  hj  the  adTioe 
and  for  the  benefit  of  the  re-insurexB ;  bnt  the  plaintiff  leooTered  Judg- 
ment for  damages  and  coate.  In  a  Babseqnent  action  on  the  poli^  againal 
the  re-inaarem — hM,  that  they  were  bound  bj  each  Judgment  though  not 
parties  to  the  aetion.    Strang  t.  Pkcmim  Ins*  Co.  (Mo.)»  417. 

t.  Auignment  U  •Kmif-^riglU  of  shorif  to  oitforco.}  A  sheriff  neglected 
to  enforce  an  execution  until  after  it  was  spent,  and  then  paid  the  amount 
due  thereon,  and  took  an  assignment  for  his  own  benefit  to  a  third  person. 
MM,  not  to  extinguish  the  Judgment^  and  that  an  alias  exeeution  mi^i 
issue.    J7«;t^  ▼.  Zam^  (N.  C),  480. 

8$$  ATTAOHiaUITtM. 

Agtdnit  ono  Joint  iortfttuor-^  mAsh  ten  mKm  ugmind  oJkmm,}    8m  Jodr 

JUBISDICTION. 

€tfofon9Magatnitlaw§^Uidiod8UU0i,]  A  State  eowt  has  no  JuMiette  of 
the  offense  of  pnjury  committed  before  a  United  Btalss  ewmlsrfeast 
during  the  iuTestigation  of  a  diaige  of  Tiolatlng  Hm  laws  of  the  Ualftsd 
States.    JSoM  ▼.  abrtd  (Ga.),  87a 

or  aetion  aetoloet  wOl.]    See  Will,  %ISt. 

Hf  aetione  againet  foreign  admtnistraiore.}    Bee  Bzaootoas  im 

€f  aUaehment  mat  in  State  oewrt.\    See  Bajuiuwoi^  4Ml 
To  punMfor  eoniempL]    See  Cobtmmxt,  dOIL 

JUBT. 

Ihttg  €f,  in  aetion  hg  eertant  agatnet  maeter  for  tfi^^iifisiL]    See  Mjurb 
Sbbtaht,8. 

LANDLORD  AND  TENANT. 

£iMS— MSMMfil  <if  tight  and  air,]  Plaintiflb  leased  a  store  with  the  appm^ 
tenanoes  in  a  building  occupied  bj  scTeral  tenants.  A  yard  adjoined  this 
building  which  contained  privies  for  the  use  of  the  tenants  and  furnished 
light  necessary  for  the  back  part  of  plaintiflb'  store.  A  door  led  from 
plaintiffs*  store  to  the  yard  and  a  door  from  a  hallway  used  by  all  the 
tenants.  Plaintiffs  haying  a  privy  elsewhere,  with  the  consent  of  the 
landlord  and  for  their  own  convenience,  closed  up  the  door  leading  from 
their  store.  Subsequently  defendant  took  a  lease  of  the  whole  premises 
subject  to  plaintifis*  lease,  and  began  to  excavate  in  the  yard  for  the  pur> 
pose  of  building  thereon.  Held,  that  plaintifb  had  an  easement  in  the 
yard  for  light  and  air  and  this  right  was  not  affected  by  the  door  leading 
thereto  from  their  store.    Dogle  v.  Lord  (N.  Y.),  fiS9. 

WkenkmtBordieltabUfornuieaneeonleaeedpremiieee,]    Aw  NmaiaoB,  180. 

nnant  eannat  denet  landtord^e  Mtful    See  HomsnusL  407* 
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LABCBNY. 

i^JMmr^flm^f^pmitf.'i  Qm  who  finds  lost  pi«9«rtj«id«iT«ta  II  ft»kto 
owm  ose  witiumt  atUmpting  to  restore  it  to  tba  owiMr  !•  aot  gviltj  of 
Imomij,  if  he  does  BOiknow  or  have  meaiie  of  Meevtainlaf  who  tho 
ifr    JloOy  T.  abrtd  (bid.)  188b  »d  iM<«,  187. 

if#  mmm%*im  k^pM  latnm^.\   iSM  GRmnrAL  L4W»  4fli. 

LBA8B. 

BMliiJniLOiBD  AHD  TnuM. 

LBX  liOCI  OONTRAGTUa 
J»  MM  ^IM^^MMRCJ    Aw  COHIIJOT  ov  Law%  K 

UBSL. 
iiimi^liiMiiNi/N*.]    Am  Abbbbt,  470. 

UCOENBB. 
Ai  OomnrorxoHAL  Law,  79^ 

LIBN. 
CMw  •  wii^pupi  en  pwyiHiy  im<  <»  Mia.]    Am  Hovmai^  M. 

Am  MbghaviCb  I^neii. 

LIMITATION  OF  ACTIONS. 

L  fHken  «(aliit0  nuM  mi  110(0.]    Action  broaght  December  94, 1874.  on  a 

laeoiy  note  dated  December  24, 1867,  payable  one  year  from  date  and  not 
entitled  to  grace.  It  did  not  appear  that  there  were  a  demand  and  ref  ual 
of  payment  on  the  day  the  note  fell  dne.  HM,  that  the  statute  of  limita* 
tion  of  six  years  had  not  ran,  and  that  the  action  was  well  broaght.  Bm- 
fiMm  ▼.  C7(M»A;  (Vt.),  128. 

9.  OompvAaHon  of  time^    In  compnting  the  time  of  the  limitation  of  an  aetioa 

*    on  a  promisBory  note,  the  day  on  which  it  matures  is  to  be  exeluded ;  and 

the  rale  is  the  same  where  the  note  is  payable  at  a  bank,  lo  that  an  aetlaa 

might  be  brought  upon  it  after  bosineBs  hours  on  the  day  of  matoil^. 

Blackman  ▼.  Nwvring  (Conn.),  684. 

Whm  doe$  na$  appi^  to  m^/.]    Am  National  Baxk,  17. 

Am  Dbbtor  akd  Gbbditob,  80 

LORD'S  DAT. 

Aw  SUHDAT. 

LUNACT. 

Am  iNBAinTT. 

ICAUGIOUS  MISOmBT. 
Wamtdtut  ^aiBM  mM  itidifbtMA  ai  OQWiUPS  lowJ    Am  QBiiiniA&  IiAW« 
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BfABBIAGB. 
i¥nf  ^  ii  •  prmmuHan  f&r  bigamy.]    See  BiBAMn^  fM. 

MARBTED  WOMAN. 
8$eBmaux(D  ahd  Wif& 

MA8TBB  AND  SBRYANT. 

L  LIMHty  tf  nuuier  ftr  ktfury  to  eervarU — who  arefdhw  wrwiifi.]  Wbff^ 
a  master  plaoes  the  eatUre  diarge  of  hie  badness  or  a  dlstlnel  brandi  of  it 
In  the  hands  of  an  agent,  exercising  no  diaeretion  and  no  oTonighi,  th» 
negUgenee  of  the  sgent  in  supplying  and  maintaining  suitable  instromen- 
talities  is  a  breach  of  doty  for  whic^  the  master  is  liable.  Whether  th» 
master  has  thns  surrendered  to  an  agent  the  chaxge  of  his  badness  is  a 
qaestion  for  the  Jury.  Muttan  ▼.  FhUaddpMa,  ete.,  SteamMp  Co,  (Penn.^ 
9,  and  noU^  7. 

il  Tro/^inee  af  ike  jwry^  In  an  action  by  a  servant  against  his  master  to^ 
recover  for  ii^Jories  alleged  to  have  been  negligently  caused  by  an  agent 
of  the  master,  it  is  for  the  Juiy  to  determine  the  cause  of  the  injury,  the 
loUtion  of  the  alleged  agent  to  the  parties,  and  whether  the  iajuiy  wa* 
occasioned  by  a  risk  assumed  by  plaintiff  as  an  incident  of  his  maafiof^ 
ment.  lb. 

Si  IfegUgomee  of  oo-oertamt — HtAUUif  ef  maater,]  Plaintiff's  intestate  wa* 
killed  while  in  defendant's  service  by  the  UXL  of  a  mash-tub.  The  evi- 
dence showed  that  defendant  superintended  his  business ;  that  he  em* 
ployed  a  competent  carpenter  who  had  charge  of  the  repairs ;  that  the 
fall  of  the  tub  was  occasioned  by  the  decay  of  the  timbers  on  which  it 
rested  owing  to  constant  dampness ;  that  this  decay  was  not  apparent,  but 
could  have  been  easily  detected  by  proper  tests.  HM,  that  defendant 
was  not  liable  for  plaintiff's  death.  Mahne  v.  Hathawa/y  (N.  T.),  678,  and 
noU,fm. 

C  "— .]  Per  Allbn,  J.  When  the  servant  by  whose  acts  of  negligence  or 
want  of  skill  other  servants  of  the  common  employer  have  received  injury 
Is  the  aUer  ego  of  the  master  to  whom  he  has  left  every  thing,  then  the 
middleman's  negligence  is  the  negligence  of  the  employer  for  which  the 
latter  is  liable.  But  when  the  master  is  an  individual  acting  eui  Jurie,  and 
there  Is  no  evidence  of  a  surrender  of  power  and  control  to  any  subordi- 
nate, and  he  is  present  superintending  the  establishment  in  person,  no 
such  responsibility  attaches  in  respect  of  the  acts  of  a  competent  foreman 
selected  by  and  in  the  employment  of  the  master.  lb. 

IL  Duty  of  tnoHer  in  providing  proper  maehinery.]  Plaintiff,  while  in  defend- 
ant's employ  as  a  brakeman,  was  injured  by  a  defect  in  defendant's  mad- 
bed,  of  which  the  section  foreman,  whose  duty  it  was  to  keep  the  road-bed 
in  repair,  had  notice.  Meld,  that  the  negligence  of  such  foreman  was  the 
negligence  of  the  company,  and  that  defendant  was  liable.  Leteie  v.  St. 
Louie,  etc.,  R.B.C0.  (Mo.),  885. 

i^  lAabmty  of  eervant  to  master  for  damagee  oeetuioned  through  negligence J\ 
3oods  intrusted  to  a  common  carrier  for  carriage  were  injured  en  route  by 
the  negligenee  of  the  eanier^s  servant  In  diaiga  of  them.    The  carrier 
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MtUod  for  the  dAimge  with  the  owner  of  the  goodB  and  Inoiiglii  thia 
Mtion  against  the  aerrant.  ffM^  that  he  eoald  reooTor  of  the  aerrant 
the  amoant  paid  to  the  owner  if  it  did  not  exceed  the  actoal  damage. 
BmWi  Y.  Faran  (Conn.),  647. 

T  lAabUUif  offMuieirfor  ir^ry  oceadtmed  by  tervatU  in  reMen  mifvro&mmd 
^forden.]  PUintifT Jumped  npon  the  baggage  car  of  defendant's  train. 
The  baggageman  ordered  him  off;  the  plaintiff  replied  that  he  conld  not 
get  off  becaoae  of  a  pile  of  wood  beside  the  track.  MHiiereapon  the  bag- 
gageman kicked  him  off  and  he  fell  against  the  wood,  and  then  onder  the 
cam,  and  was  injored.  Defendant's  rules  forbade  persons  riding  on  the 
baggage  cars,  and  required  baggagemen  to  strictly  enforce  the  order. 
AM,  that  the  court  was  correct  in  charging  the  Joiy  that,  although  the 
plaintiff  was  a  trespasser,  if  the  baggageman,  in  the  dischaige  of  his 
dutj,  pushed  him  off  the  train  in  an  improper  manner,  and  at  a  danger 
ous  place,  the  defendant  was  liable ;  but  that  if  he  was  acting  willfully 
and  malidonsly  toward  the  plaintiff  outside  and  in  excess  of  his  dutj, 
the  defendant  was  not  liable.  Bounds  t.  Dsbnoors,  Lackawanna  aad 
W€§t0m  RB.O0.  (N.  T.),  697. 

SkkuUon  tf  MnNwU— «iAm  ttiaiion  Miftt.]    Bu  Sm>uonoH,  586. 

^HMfe  thofriUMs  imrtftilfew  wAsa  im^  reUoNa  formegUgtmoe  ^  Mreania.]  As 
Chabitt,689. 

MBCHANIG8'  UEN. 

1.  Oat-J&rftifM.]  **  Gas-fixtures,"  such  as  chandeliers,  slde-braekets,  eto.  are 
not  subject  to  a  mechanic's  Uen  under  an  act  extending  the  meohanicTs 
lien  law  to  '*  plumbing,  gas-fitting,"  etc.  JartM  ▼.  FMXharmoffdb  Sodaiy 
(Penn.),  78,  and  wHU^  80. 

%.  BaU^  Kimimi\  Per  Shabswood,  J.  On  thesaleof  ahousethegas-fixtorsa 
do  not  go  with  it  in  the  absence  of  an  express  or  implied  agreement  to 
thateflfiMt.  ib. 

MmiNG. 

1.  ^iffpofi  tf  tttf/oM.]  The  owner  of  a  coal  mine  in  woiUng  it  lemoTod  the 
**  ribs"  of  coal  which  supported  the  roof,  bj  reason  whereof  the  surface 
■ank  and  surface  water  flowed  into  the  mine  and  thence  into  the  mine  of 
an  adjoining  owner.  JSsM,  that  the  former  was  liable  to  the  latter  tor 
the  damage,  though  he  had  worked  according  to  the  nsages  of  minen  and 
without  negligence.    Scmi&r  t.  Watson  (Penn.),  05. 

iL  Omdom^  The  mining  right  is  serrient  to  the  surface  to  the  extent  of 
sufficient  supports  to  support  it,  and  a  custom  to  the  contrarj  is  ad 
good.  lb, 

iL  Bmppofi  of  swrfaoo — ciuiom!\  The  owner  of  land  couTejed  the  coal 
beneath  the  surface  **  and  all  the  privileges  necessary  for  the  eouTenient 
working  of  said  coal  •  •  •  and  all  rights  and  priTileges  incident  or 
nsnally  appurtenant  to  the  working  and  using  of  coal  mines."  Hdd^  tlial 
the  grantee  could  not  remoTe  the  surtoce  support,  and  that  evidence  of  a 
enstom  to  the  contrary  was  not  admissible.    (kUmam'w.  OSkMNoiafc (Penm.) 
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%,  Loa  of  ipriti^]  Thegianteeof  minenlibeiieiillitliatiirfMatoiioiUAliU 
to  the  owner  of  the  sur&ee  for  the  loea  of  ipiiqgii  ooeiiifOiied  l^  tbe  ofdt 
nary  working  of  the  mine.  lb, 

MISDEMEANOR. 
<hiUra6tfar  eompaundinff.]    8&$  Contractb,  524 

MISTAKE  OF  FACT. 
H^ftffiM  ^,  in  erAniMJ  MM.]    5m  ORDcnfAL  Law,  ML 
Jm  jMimMNl  rfaU&red  602.]    See  Nbgotiablb  iNSTBuicmmb 

MISTRIAL. 
ZHechmrffe  ef  jwrjf  in  oAmum  ofpri9onerJ\    See  Cbimikal  LAW.ttL 
WhenhmUwiUhetdkmie^fter.]    5m  Grdonal  Law,  808. 

MORTGAQE. 

1.  On  property  noi  in  eeee  —  Uen  in  equUy,'\  Where  a  mortgage  ia  ezeoatad  os 
an  nnplanted  crop,  a  lien  attaches  in  equity,  aa  soon  aa  the  eubjeot  of  Ihia 
mortgage  comes  into  existence,  and,  in  a  proceeding  to  foreclose,  will  be 
enf oroed  against  the  mortgagor  and  those  holding  under  him  with  reooid 
notice.    Appereon  ▼.  Moore  (Ark.),  170. 

%  €f  eirope  to  he  pUmUd.l  The  lessee  of  land  in  possession  executed  a  mort- 
gage of  the  crops  to  be  raised  by  him  the  coming  season  and  which  were 
not  yet  planted.  HM^  that  the  mortgage  was  valid.  Arquee  ▼.  Waeaom 
(OaL),  Tia 

When  mortgagee  ieeetoppedbpetatemerUe  made  in  hie  preeonce.]  SeeVlaftoePEL 
d49. 

MUNICIPAL  CORPORATION. 

!•  Aeeeeemeni  for  bettermente,]  The  power  in  a  municipal  corporation  to 
make  betterments  at  the  expense  of  a4ioining  property  owners  la  a  power 
of  special  taxation  and  must  have  explicit  leglalatlon  to  support  it 
Wietar  ▼.  PhOadelphia  (Penn.),  113. 

B.  LUnU  of  the  power,]  A  dty  was  authorised  by  law  to  "  prescribe  by  ordi- 
nance that  paving  of  streets  and  of  footways  should  be  done  at  tint 
expense  of  the  owners  of  ground "  fronting  them.  Hddy  that  this  did 
not  confer  upon  the  city  power  to  tear  up  a  pavement  which  was  good 
and  in  no  need  of  repair,  and  to  relay  and  charge  the  owner  again  with 
one  excesslTely  costly,  lb. 

i>  By-taiwe — if^'raetion  of.]  A  municipal  corporation  was  authorised  by  its 
charter  to  make  by-laws  and  pnnish  their  infraction  by  fine  or  imprison- 
ment. HMt  that  this  did  not  authorise  imprisonment  for  non-payment  of 
a  fine  imposed  by  a  by-law.    Brieemek  ▼.  Mayor  of  Brunewiek  (Ga.),  840. 

C  LknU  of  UabUity,]  A  municipal  corporation,  having  power  under  its 
charter  to  make  ordinances  for  the  safety  of  property  in  the  dty,  sus- 
pended for  a  short  time  the  operation  of  an  ordinance  forbidding  the  use 
of  fire-works  within  the  dty.  During  sudi  time  plaintUT's  building 
was  Mt  OB  fire  and  destnqred  by  fiie-works  n^ligeatly  used  t^  boya 
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Sdd,  that  Um  eoriMmtlon  wm  not  lUble  for  iacii  degtnietkm.    IM  m, 
Boturd  qf  AM^rmm  (N.  a),  451,  and  noto,  45& 

C  Qfker  r0Udning  Moiarif  out  of  man&if»  eoUeoUdJ]  Defendant  was  a  maniol- 
pal  oi&oer,  one  of  whose  duties  was  to  oollect  does  and  deposit  them  in 
the  dty  treasniy.  He  was  entitled  by  law  to  a  fixed  salarj  whleh  was  to 
be  paid  in  a  specified  manner.  SM,  that  he  was  not  entitled  to  retain 
the  amonnt  of  his  salafy  from  the  dues  oolleeted.  OU^  of  JSfom  Orifoas 
T.  Finn&riif  (La.),  M8. 

VM9ul(ie6tiogairnMmi0iUformilur^  See  AvTAOBMHmT,  WL 

Dmteiontf,  Mo  varde — appofHonmeni  of  repree&tUaHoi^]  See  OosnxriF 
TioirALLAW,46S. 

OMnamee  gMng  prieOege  to  ssrMn  oUueee  void.]  See  OcnranmnovAii  Law^ 
658. 

gWsatf flu  Jbr  prk&U  piiryssssj    Aw  OovsnTUTiavaL  Law,  6M. 

ICURDSB. 
jmeemiiif  ae  •  dffsiws.]    See  bnuiiiTT,  589. 

NAMB. 

CMeUan  name — MUaikUere.]    Defendant  wia  ehaigvd  wKh  an  ■■■■!!  as 

*George  W.  Shott;^  the  proof  was  of  an  assault  ott " Gaongis  flhett* 

EM,  that  as  the  law  reeogniaes  bnt  one  Ghiisfelaii  naaM^  the  "  W."  wa* 

snrplnsaga,  and  there  was  no  Tarlaaoe.    Oftsiii  ▼.  Skiieijad,),  179»asd  mete^ 

151. 

NATIONAL  BANK. 

1.  Ueurp^^ee^jfi}  In  an  action  bj  a  national  bank  on  negotiable  paper  dis> 
connted  bj  It,  the  defendant  may  set  off  the  amonnt  of  nsnrions  discounts 
on  other  transactions.  The  interest  paid  by  the  defendant  beyond  that 
anthoriied  by  the  Act  of  Congress  belongs  to  him,  and  the  bsnk  can  hold 
it  only  for  his  use.    Lueae  t.  Qofoemment  HftU,  Bank  (Penn.),  17. 

il  IMaUaHon  of  aeUom^  In  such  action  a  State  statute,  limiting  the  time 
witliin  which  actions  to  recorer  exoessiye  intere  sts  may  be  brought,  does 
not  apply.  i5. 

9L  BefoeUe  for  ettfe-keeping -^  UabOUif  of  bailee,]  In  an  acti<m  against  a 
national  bank  to  reooTer  bonds  deposited  with  it  for  safe>keeplng, 
without  compensation,  and  which  the  bank  alleged  were  stolen 
from  its  vaults,  held,  (1)  that  the  bank  was  liable  only  for  gross 
n^ligence ;  (2)  that  its  failure  to  give  prompt  notice  of  (he  robbery  was  a 
question  for  the  Jury  as  bearing  on  the  question  of  negligence ;  and  (8) 
that  while  the  mere  voluntary  act  of  the  cashier  in  receiving  the  fund* 
would  not  subject  the  bank  to  liability,  yet  If  the  deposit  was  known  te 
the  directors,  and  they  acquiesced  in  its  retention,  a  contract  relation  wss 
created  by  which  the  defendants  would  be  held  bound.  F%rei  Kat.  Bank  . 
of  OarUde  v.  Oraham  (Penn.),  49. 

4.  Taking  eeewrity  on  real  eetale  5y,  tiUra  mree.]  A  national  bank  has  no  power 
to  take  a  deed  of  trust  or  mortgage  on  real  estate  to  secure  a  contempo> 
laneous  loan,  and  a  sale  under  such  deed  or  mortgage  to  satisfy  the  Ima 
will  be  ei^oined.    MaMewe^.  iStinkorOlo.\4S». 
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1.  <y  rmOmad  In  uMn§  fre  to  a^ioining  pr^periif'^toHiHbutortf  ntgUg&nei.} 
hk  u  Mtioa  againflt  a  ndlroad  oompuij  for  negligentij  bomiiig  property 
MUoining  its  line,  hekL,  tlutt  the  oompiiD 7*0  negligenoe  being  proved,  tad 
tluu  the  lew  arooe  from  ii,  the  condition  of  the  plaintifl*i  property  is  no 
defense.    PkUad^lpMa  d  Reading  B.  B.  Oa,  ▼.  HemMckmtn  (Penn.),  97. 

il  — — .]  PlnlntiirB  bam,  nenr  defendnnt'e  line,  wu  negligently  homed  by 
■pftrict  from  the  loeomotiTe.  Sdd,  that  It  was  no  defense  to  an  aetlon  for 
the  damages  that  the  roof  of  the  bam  was  in  sneh  condition  as  to  be 
UaUs  to  take  fire.  i». 

S.  €frattr0ad  in  eeHing  Jlr$  to  aigoMng  propmrig — protdmau  mnim.]  FIm 
was  oonmnnieated  by  a  loeomotiTe  to  a  oroes-tle  of  the  track  and  spread 
thence  through  rabblsh  and  dry  grass  to  plaintUTs  lands,  abont  ids  hm^ 
dred  feet  from  the  railroad.  Aid,  thai  it  was  for  the  Joiy  to  deleradas 
whether  the  i^jniy  to  plalntiiTs  land  was  the  natural  and  probable  cons^ 
qnence  of  the  first  firing.    P«»niflsan<s  Ji.  Ji.  Cb.  ▼.  Hope  (Penn.X  100. 

4.  JDem^efMM  premisM— Ksfttf^  itf^  own&r  to  one  frequenting  on  huinee^ 
Plslntiir  went  at  night  to  defendant's  honse  to  bny  oats.  Defendant  liad 
no  oats  that  he  wished  to  sell,  but  by  reason  of  plaintUTs  importunity  he 
agreed  to  sell  him  some,  and  tifeey  went  together  to  the  bam  where  this 
oats  were  kept.  While  defendant  was  eeeking  a  measore,  plaintiiT  walked 
abont  the  bam  in  the  dark,  fell  through  a  hole  in  the  floor  and  was  ia> 
Juied.    HM,  that  plaintiff  was  not  lUble.    Pioru  ▼.  WhUe4nnb  (Vt.),  190. 

C  £^urg  to  treepaeeer  —  da$^oroue  premieeeJ]  A  laborer,  employed  in  loading 
ice  on  boaid  a  Tcssel  from  the  wharf,  after  finishing  his  work,  went  on 
board  the  Tessel  for  the  gratification  of  his  curiosity,  and  there  fell  down 
an  open  hatchway  and  broke  his  1^.  £Md,  that  he  was  a  mere  intruder, 
and  that  the  owners  of  the  Tcesel  were  not  liable  for  the  iijuiy.  Seoerg 
▼.  Ntcktreon  (Mass.),  514. 

%k  Btgktrf  onenat  a  paeeenger  on  a  railwag  train.  Plaintiff  went  on  board 
defendant's  railroad  timin,  not  as  a  passenger,  but  to  find  seats  for  a  lady 
and  child  whom  he  had  in  bhaige.  After  finding  the  seats  he  attempted 
to  get  off  the  train  and  in  lo  doing  was  lujured.  Meid,  that  eyen  thoogk 
he  got  off  after  the  train  was  In  motion,  yet  if  sufficient  notice  of  the 
start  and  a  reasonable  time  to  get  off  were  not  given,  the  company  was 
liable.    Doee  ▼.  Mheouii,  eto..B.ROo.  (Mo.),  871. 

V.  Eaoemplarg  damagee.]  A  railroad  company  Is  not  liable  to  ezemplaiy  ot 
punitiTc  damages  for  injuries  ocesskmed  through  the  acts  of  its  sgents  un- 
less such  acts  are  wanton  or  malidous.  lb. 

Of  orediior  in  eoOeeUng  ooOatoral  eeowiHee.l    See  Dbbiob  ahd  GBBUnaab  M. 

€fbank  in  keeping  tpeeialdepoeUe.]    See  Natioral  Bahk,  4B. 

Cf  maker  of  promieeorgneiee,]    iSM  Nbqotiablb  iKSfrBUiunrTB,  78. 

Of  one  eervant  reeulHng  in  if^urg  to  ano^er.]    See  Mastbb  ahd  fintTABV. 

QfeoihMni'^e$rwM^el%abUUgtoma$torfor,'\    5;MMASTSBAHD8BBTABV,6lf 

<y«0fean<«^«|w6Ms6Aarda&2^ifM(ij{tftKn».]    5m  Ghabitt,  888. 

b^u/rg  to  one  fra/eeUing  en  Sumdag.'l    iSM  Suhdat,  888. 
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NIDGOTIABLE  INBTBUMBNTa 

The  defeadMit  Blgaad  an  agreemeni  oonstitiitliig  himui  mgent  for  tlM  m1« 
of  a  patontod  article*  which  agieemeat  waa  00  framed  that  a  part  of  il 
eoold  be  cat  iiE,  leaving  a  perfect  negotiable  note.  It  was  ao  cut  witlioal 
defendant's  knowledge  and  the  resolting  note  transferred  for  Tslne  to 
plaintiir.  HM^  that  defendant  was  not  liable  in  the  absence  of  negUgenesb 
and  that  tlia  question  of  his  negligence  was  ftxr  tlie  Juj.  Brmuk  ▼.  Bmtl 
(Penn.)»  75. 

iL  N%g(iomkU  ^  SMiter.  J  "  If  the  maker  of  a  bill,  note  or  check  Iflsnes  It  in 
snch  a  condUkm  that  tt  may  easily  be  altered  witlioat  deteotion,he  is  liable 
to  a  5mmi  Jld0  holder  who  lakes  it  in  the  nsnal  coorse  of  bosiness  before 
matoiity."  Jh. 

ti  iiMiofVMMiU  «iMeitf  fwerarsi—-  ^«0(  tf^  An  indorsement  wtthoai  reeonns 
implies  a  warranty  that  the  note  indorsed  is  Talid.  JSmmmmi  ▼.  JWdtard 
ssfi  (Vt),  VSSL 

C  iVvmiMory  iMto  — CMMJtfsftiKMi  — i^^fVMMiil  ncfi  U  drink  MotriooMnf 
lifuor$J\  A  promissory  note  was  made  payable  on  condition  that  the  payee 
abstain  for  a  certain  time  from  the  nse  of  intoxicating  Uqaors.  MM,  that 
the  consideration  was  good.    JjindeU  ▼.  BdUi  (Mo.),  SOS. 

Ci  BU0r6$t,wh0i^paifabU — |mm^  evidence  to  contradict  note.]  A  promiasoiy 
note  was  made  payable  five  yean  from  date  "  with  interest  from  date  at 
the  rate  of  eight  per  cent  per  annum.'*  EM,  (1)  tliat  on  the  face  of  the 
note  the  interest  was  payable  at  the  maturity  of  the  note  and  not  anni^ 
ally;  and  (9)  that  the  language  being  plain  and  unequiTOCsl,  parol  ctI* 
dence  of  an  agreement  to  pay  interest  annually  was  not  admissible. 
KoekHng  ▼.  Muommmghoff  {Uo,),  402. 

iL  NcgotiaMUtff'^agTeomenJt  in,  to  pay  attomoif'$  fee$.]  A  bill  of  exchange, 
in  form  negotiable,  had  an  agreement  indorsed  upon  it "  to  pay  a  reasonable 
attorney's  fee  to  any  holder  thereof  if  the  same  shall  hereafter  be  sued 
upon."  J3Wd,  that  the  indorsement  did  not  destroy  the  negotiability  of 
the  bilL    Gaar  ▼.  LouUmUe  Banking  Co.  (Ey.),  909,  and  note,  919. 

7.  — .]   An  instrument  in  the  form  of  an  ordinary  promissory  note  contained 

also  a  promise  "  to  pay  an  additional  sum  of  ten  per  cent  as  attorney's  fee 
"  if  the  note  was  not  paid  at  maturity  and  was  placed  in  the  hands  of 
an  attorney  for  collection.  Edd,  (1)  not  a  promissory  note,  and  (9)  that 
authority  to  an  agent  to  make  promissory  notes  in  the  nsme  of  his  prin* 
dpal  did  not  autiiorise  the  execution  of  such  an  instrument.  F%nt  Jfo- 
tbmalBankY,  Oay  {Uo.),  4S0. 

8.  Batiflcation.]    If  a  man's  name  be  signed  to  a  contract  without  his  anthor- 

ity,  he  may  render  himself  liable  on  the  contract  by  ratifying  it,  without 
a  new  consideration.  lb, 

9.  Agonoy-^Moeuiion  of  inttrum&nt  by  agent]    An  agent  having  authority 

may  render  his  principal  liable  on  an  instrument  not  under  seal,  by  dgn 
ing  his  principars  name  only,  without  any  indication  of  agency.  lb, 

10.  AeeommodaUMnote—tiUi.]  Defendant  made  a  note  for  the  acoommodatioa 
of  a  fllzm  who  procured  Its  discounl  at  a  bank.    A  paitaw  In  the  flim  bor 
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lowed  mumej  fvom  plalatiir  to  take  up  the  note  and  after  H  waa  dae  took 
H  up  and  sent  it  to  plaintiiR  HM,  that  plaintiir  took  title  to  the  note 
fiom  the  partner  and  not  from  the  hank  and  eoold  not  recover  against 
defendant  thereon.    Laneeif  t.  Oiark  (N.  Y.),  004. 

11.  .010  of  exchange  --acceptande.]  The  words  "  I  take  notiee  of  the  ahoYe," 
written  and  signed  npon  an  onnegotiahle  hil]  of  exchange  hy  the  drawee, 
do  not  of  themselTes  neeessarilj  import  an  aeeeptanee  of  it,  and  parol 
•▼ideaee  of  a  refusal  to  aeeept  hy  the  drawee,  at  the  time  of  its  presenta* 
tion,  is  admissible.    Gook  r.  Baldwin  (BCass.),  617. 

ISl  Bafi  payment.]  A  part  payment  bj  the  drawee  of  a  bill  of  exchange  is 
not  snch  a  recognition  of  his  obligation  as  will,  as  matter  of  law,  bind 
him  to  paj  the  remainder.  A. 

18.  MUtake  of  fact -^pofment  of  aiiered  baby  drawee.]  The  drawees  of  a  bill 
are  onlj  held  to  a  knowledge  of  the  signature  of  their  correspondent, 
while  the  holder  of  the  bill  is  held  to  a  knowledge  of  every  other  &et  in 
respect  to  it.  Accordingly,  where  the  holder  of  a  bill,  the  amount  in 
which  had  been  altered  from  $27  to  $2,7(M),  presented  it  to  the  drawee,  by 
whom  it  was  paid,  held,  that  the  drawee  was  entitled  to  recover  back  the 
amount  paid  on  discovering  the  mistake.  WkUe  t.  ChnUnenial  NMoiiai 
Bank  (N.  T.),  612. 

14.  Laehee.]  The  bill  was  presented  and  paid  August  17.  By  a  delay  ia 
examining  the  advices  of  the  drawee  the  alteration  was  not  discovered 
until  October  5.    AM,  not  to  bar  a  recovery.  lb. 

IkpoeU  ef  ekeeke  In  ba/nk.]    See  Ghbqk. 

WhmfoiAeairamiee  doe$  noi  dUeharge  ewreiy.]    AsSuBKnr,(M. 

NEW  TRIAL. 
6m  OBmnrAL  Law,  154^  281, 745L 

NOVATION. 
See  Aanov,  882. 

NUISANCB. 

1  On  leaeed  premJeee^when  landlord  liaXaefer.]  Defendant, being  the  owbsi 
of  land  on  whioh  was  a  kiln  for  drying  lumber,  leased  the  same,  knowing 
that  the  kiln  would  be  used  by  the  lessee  for  drying  lumber,  and  knowing, 
or  having  reason  to  know,  that  such  use  would  be  dangerous  to  plaintilTs 
adjoining  property.  Held,  that  defendant  was  liable  to  pUintifF  for  ii^ur- 
ies  occasioned  to  his  adjoining  property  by  the  kiln.  SeMg  v.  Jordan 
(Ind.),  189. 

t.  Aettonfor,  Partiee  —  htuband  and  w(fe,]  A  nuisance  was  created  near  a 
house  whereby  the  house  was  made  unwholesome  and  the  tenant's  wife 
sick,  ffeldf  tiiat,  although  the  tenant  had  a  right  of  action  therefor  and 
could  recover  damages  for  the  injury  to  his  wife's  health,  yet  such  action 
accrued  to  him  solely  as  occupier  of  the  house,  and,  therefore,  that  aftei 
his  death  the  wife  could  maintain  no  action*  BUie  t.  Kaneae  Ot$y  &  M 
Co.  (Mo.),  488. 

Meaemre^ damage imaethmfer.]   8eeDAMAmm,4SL 
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0FFIC8E. 

L  BttiffnaUon  ^-*ntoi  Mding  of  one  ojtoa  dii^ai^m  fsr  mioAtt.]  A 
■cm  holding « laomtiTe  office  under  the  United  States  goTemmoit 
•leoMd  aheiiff  of  «  eoontj  for  the  term  commendng  Joljr  1  then  aesk 
On  the  19th  of  Jnne  he  sent  in  hlB  resigiiatlon  of  the  Fedenl  olBiAe  te 
Inke  eflbet  on  the  80di  of  Jnne.  The  reaignntlon  ww  not  neeepted  onlO 
Jnly  %,  and  on  the  morning  of  Jalj  let  he  eompleted  hie  dntlee  en  each 
offieer  before  mttempting  to  set  en  iheHfll  BM,  that  hie  tenn  oi  effiee 
had  not  expired  on  Jnlj  let»  and  that»  theiefoie,  he  wan  diaqnalifled  fnai 
lufcMitijf  ||||0  offioe  of  aherifT  under  a  itatnte  proTidiiM^  that  no  penoA  hoU^ 
lag  a  poet  of  profit  oader  the  United  Statea  goTerameni  ahoald  hold  ai^ 
Btateoffice.    Bunting r^WUUiiym.), 988. 

li  Q/Utt  d0  fml9-^uikm  tuU  $f^  foW.]  BeqKmdent  wae  i^ipointed  ektk  el 
a  eonrt  by  the  d^fmeU  Judge,  who  wae  then  ezereiaing  Judldal  fnnetkMML 
l£rfd»  that  the  enbeeqnent  ouster  of  the  Judge  would  not  ouat  reepnndeBt, 
but  he  eoaM  hold  againat  the  appointee  of  the  Judge  tf«  /iirf.  P$9fU  t. 
iltalea  (N.  a),  4Y9. 

Q/m^%mmmw.UMU9^:\   Am Oomrrr TmustmiB,  197. 

fiM6tmKUKrim^,nai$uiiietiifgafmU^^        iSbe  ATXACBMan»  979^  flIC 

Bliki  1m  •aawiKiy  wammntfot mrrmt^hrmMng  doon.}   BaAxtOKn^M. 

Vmtmtif  im  ^/Iob  ^gommar.]   A^  OtoenrDTXOir al  Law,  66L 

Bt^  ^mwMpal  pJfio$t  t9  retain  $aUurg  out  $f  aten^  tiXimM\  Bm  Kaft> 
€VAii  CtaBFcnunoir%  068. 

OBDINAKGS. 

Sm  MmnoiPAL  GobfoibatioVv  4ttL 

PARDON. 

Dim  nM  rtU§o$  firom  eeite.]  Under  a  statute  piovidiag  thai  'aiwy  penon 
eoikTleted  of  an  oflbnae  shall  paj  the  eorts  of  the  pioseoutiea,"  Md^  ^mI 
a  paidoo  would  not  relieye  from  liablli^  for  eoata.  8UU  t.  Jfawiy  (H. 
CX487. 

PABOL  EVIDSNOBL 

A^EymnnnL 

PABTIB& 
Jb  MiCfii/br  Ip^^nvy  is  i4^«  teM.]    Am  NinB4a«m  499. 

PABTNEBSHIP. 

IMlsr^jMNifMnA^fielsifVM^^  gwnitkmmd  k^mM  ^gdkMimn  §mi9m4 
Sa  Attaohicbht. 

BaU  bg  MM  pmrtnsr  to  <As  JIrm  i$  nM  muh  tran^  m  osetfi  jpeifqr-]   8m  !■- 

SURAVCB,  544. 

PATENTS. 

I.  BlgMifaki^kgidai^€Uk1iiUMfmm^  A  0Me  atatele  required 

foreign  oorporatlons,  as  a  condition  precedent  to  the  transaetton  of  thelt 
bnslneM  in  aaj  eountr  ol  the  BMe,  to  deporfl  Inthaoaeaef  the 
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elerk  «  power  of  ftttomej,  aathoiixiiig  their  agents  to  tranoaet  btudnoM 
to  tliem,  end  the  aerrioe  of  prooees  on  said  ooxporatioiui  hj  aerripe  on 
auoh  agents.  MM  not  to  applj  to  corporationa  engaged  in  the  manuftiO' 
tore  and  aale  of  artidea  ooyered  bj  letten  patent.  Chnmer  d  Baker  Set^ 
Uiif  Miukine  Oo,  r.  BuO&r  (Ind.),  200. 

f  LknUing  mUe  qfptOenUd  orHdeiJ]  A  State  atatate  provided  for  the  inspeo- 
tlon  of  illamfaating  oils,  and  forbade  the  aale  of  anj  that  would  not  stand 
a  presoribed  test. ..  BM,  that  the  prohibition  was  oonstitational  aa  applied 
to  oils  patented  onder  the  laws  of  the  United  States^  as  well  aa  in  other 
PMenem  t.  (kmrnonweaUk  (Kj.X  83a 


PATMENT. 
<Jf  MtMd  m  pr§mimrg  naU^ieken  due.}   See  JSwaoKUMiM  ImaBOMmn^ 

PBBJITBT. 
B0re  UnUed  SUiiee  cemmieeiaHen.]    SeeJjjBSMDumaK^Wn^ 
IWtasi^— MllUMMir.]    iSM  CbdohaL  Law,  aas. 

POUCB  POWBB. 
At  OoNvnTonovAL  Law,  WL 

PRINCIPAL  AND  ACXaSSSOhlT. 
See  GBDaNAL  Law,  469. 

PBINOIPAL  AND  AGBNT. 
See  AoBNOT. 

PBINCIPAL  AND  8UBBT7. 

AdSUBBTT. 

PBIVILBaBL 
At  AbbbM,  470. 

PBIVITT. 
See  JiTDOKBHT,  417. 

PB0MIS80RY  NOTB. 
§m  NaaoTiABLB  IsvrRvumn^ 

PBOXIMATB  OAUSB. 
See  NaoLiOBircB,  100. 

PUBUC  SCHOOL. 
See  SoHOOU 

PUBUC  OFFICBB. 
AiOoiBlfV  TBIUSDBm; 
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RAILROAD. 

I.  J2M9Mfy/^Mr«lMt  jM/0rm^&^ortf  t'fi^^  In  an  aetfon  agalnH 

a  railroad  oompanjr  to  leooTer  the  value  of  oerrieefl  performed  before  the 
inoorporation,  in  proeoring  the  charter,  making  BorreyB,  etc,  hM,  that 
plaintiff  coald  not  recover,  in  the  abeenoe  of  proof  that  a  mijoritj  of  the 
eorporators  or  promoters  of  the  corporation  authorised  the  eerriee.  BelF§ 
Gap  B.B.Ccw.  Ohriit^  (Penn.),  89. 

t.  SgeUing  pauengw  who  has  lotihia  ticket,]  Plaintiff  bonght  a  tidLet  over 
defendants'  toad  with  coupons  attached.  A  conductor  detached  one  of 
the  coupons  and  gave  him  instead  a  conductor's  check.  Before  reaching 
the  point  for  which  such  check  was  given,  another  conductor  took  the 
train  and  demanded  the  check.  Plaintiff  could  not  find  it,  but  tendered 
him  the  ticket  with  the  remaining  coupons,  which  was  refused,  and  plain- 
tiff was  ejected,  without  unnecessary  force.  Held^  that  defendants  were 
Justified.    Jerome  v.  Smith  (Vt),  125. 

t.  Damoffee  —  eotemplarif,}  A  railroad  company  is  not  liable  to  exemplary  or 
punitive  damages  for  injuries  occasioned  through  the  act  of  its  agentiM 
unless  such  acts  are  wanton  and  malicious.  J>oe$  v.  MUeauH,  ete.»  B,  B^ 
09.  (Mb.),  871. 

LkMiiif  fer  eeMnff  JliM  to  adjoining  pr^pertif.]    iSM  NBOLiaBHOB,  97, 100. 

ingUgeiiioeim  etartingpfidn^nciioe  that  train  Ut^b&ui  to  etm^^  AsHhu- 
«BNGa|871. 

BIffht  ta  regvlate  ratee.]    See  ComnrnrnoNAL  Law,  897. 

Biffht  te  ehange  gantge.}    See  OomrrrunoHAL  Law,  478. 

RAPS. 
AeeaeMwitkitUeaitoeeamit.}    Am  Cbdohal  Law,  498,  784 

RATIFICATION. 

Jfsis  eaneiderattem  not  neeeeearff,]  If  a  man's  name  be  signed  to  »  eoBtafll 
without  his  authority  he  may  render  himself  liable  on  the  mntiaet  \f 
ratifying  it  without  a  new  consideration.  Flret  JfattamU  Book  t.  €fa§ 
(Mo.),  480. 

«  RBA80NABLB  DOUBT." 

i¥s^  hegend,  not  regwbred  in  e/kU  coMf.]    See  BvxmDCOB,  888. 

RB00RD8. 
Hf  ieede^  fight  ^  «Mmm  to  iwipeei.]    See  Rboutbt  of  Dbbm,  888. 

RBGIBTRT  OF  DEBDS. 

Biffht  ef  oMeene  to  inepeet.]  By  statute  all  books  kept  by  any  publie  oflleer 
were  subject  to  the  inspection  of  all  dtisens,  and  when  the  offieer^s  aid 
was  required  on  such  inspection  he  was  entitled  to  a  fee.  BeU,  that  ns 
one  was  entitled  without  payment  to  examine  the  publie  wcaid  of  deeds 
to  make  abstracts  of  such  records  for  publication.    Book  r.  CWttM  (Ghk) 


RBGISTRT  LAW. 
Omnei  diqf¥aaektee  deetote,]   See  OoairmumHUL  Law,  488. 
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BEMOVAL  OF  SUITS. 

fkJhimQleaw^^fmuwab^corporaUan.]  Anoffioorof ftloraignoorpoxfttUm 
mud  in  «  State  court  cannot  (at  least  withoat  special  authoritj)  make  the 
afBdayit  leqnired  bj  the  act  of  GongreoB  of  1887,  for  the  remoTal  of  tha 
miit  to  the  United  Statea  GIrenit  Oonrt,  as  that  act  leqaizes  an  aflldaTil 
of  the  def endaaf  a  own  beUet  Qu^U^  t.  Cfmirai  Ptui/lc  R.  R  Ck 
(Nar.X  nr 

BBS  GBSTA 
B&$  Bvij>jiMOB|  880l 

BBSIGNATIOH. 
aif  flfm,  wkm  petfmM.]   A^  OFFion,  S88. 

BBSTBAINT  OF  TBADB. 

dJMmff  Mmr§  in  tarrping  am  trads^if^uneUan.}  AwmaMnweHdmhtkmtjtmA 
cofwuuited  that  aha  woold  not  "  engage  in  the  aama  hnriniwi  diseetlj  or 
indiieetlj  "in  the  aame  place  for  ten  jean.  Within  that  time  oho  eotab- 
liahed  her  eon  in  the  tame  boslneaa  within  the  limita  of  the  aame  plaea^ 
adTandng  him  moiiej  aa  she  had  done  to  her  other  ehildren  in  their  boil- 
neaa.  It  was  f onnd  aa  a  fact  that  the  hnaineaa  waa  eaniod  on  in  good 
iidth  \f  the  eon  and  not  hj  the  mother,  and  no  actual  damage  to  tho 
plaintUf  waa  ahown.  BM^  that  the  plaintiff  waa  not  entitled  to  an  h^ 
Juaetton  to  laaiiiln  tho  mottwr  from  permitting  or  aidlnf  her  aon  to  eany 
oathobvifaMH.   J&rifcliMgw'e  Appeal  (Ponn.),  d, 

BI0HT  OF  WAT. 
AfWAT,519. 


hilla.  which  allegeatho  Talnoof  tho  UUa  hot  not  tbrir 
had.    idnMld  T.  Aols  (Ind.),  178. 

8AFB  DSPOBITB. 
tawaiirfc]   Af  HAfnuuiiBiaai^A 


(Jfpi^periif  fui  la  itM,]    Af  MoareAOX,  ITOt  718. 

Ctf  iontfi^d^lalM^— flMMtfftf  qf  damags,}    See  TaaiMMl  ASD 
817»8Mi 

CtTnol  MMi  at  oiMtfMi.]    See  Btatutb  ov  WRkmL 

SATmas  BAnuL 

AyaiMi <n— iiMfO   SeeBaMtn,HL 
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SCHOOL. 

•noi.]  A  lehool  oouunittee  which  wu  authorised  bj  sUtnte  to  adopt  all 
nquiflite  maaiorea  for  the  regolation  of  the  eohool,  exdaded  chUdren 
from  the  eohool  for  abeence,  contrary  to  the  mlea  thereol  HM,  valid, 
although  aach  abeenoe  waa  purBuant  to  the  command  of  their  Boman 
CSatholio  parenta  and  their  prieat,  and  for  the  porpoee  of  attending  relig- 
looa  aerrioea  on  a  holiday  of  tho  ehurch.    FiurUar  t.  2\fl0r  (Vt.)»  188. 

Tttuktr^miarift  uhm  nai  M^ehabie.}    iSM  ATTAcmoniT,  878. 

SBDUCTION. 

L  Wh»  ma^  mtdniain  aoUom  /m*.]  At  the  trial  of  an  action  for  aedactSon  it 
appeared  that  the  injored  girl,  who  waa  the  slater  of  the  plaintifT'a  wife, 
waa,  at  the  time  of  the  aednction,  taking  eare  of  the  plaintifT'a  hooaehold* 
without  paying  board,  during  the  alckneaa  of  the  plaintilT'a  wife,  upon  an 
onderatanding  with  the  plaintUT,  but  with  no  agreement  with  her  father 
or  heraelf  aa  to  the  payment  of  wagea,  or  for  any  definite  period  of  aer 
▼ice.  M^,  that  thla  (Ud  not  eatabllrii  the  relation  of  maatar  and  aenrant 
io  aa  to  give  a  right  of  action  to  the  plaintiiC    Bkmbhard  ▼.  Bdt^  <Mmi>)» 


i.  Qvwrdian^   A  guardian  cannot,  aa  auch,  maintain  aa  aetion  for  tha  aadm^ 
tion  of  hia  ward.  Ih. 


tk  mirnkkii  aaaaa.]   &i#  Oidcoial  Law,  7,  ML 

SBBYANT. 
Om  ICaanpt  Ajm  Brtavv. 

BBT-OFF. 

t  <y  4^pgit»<»  fflpala^  ftojO?  gg<tfn#  »nrfdft(«fiiin  »  hmk.}  T^on  IM  ti|«^ 
▼aa^  of  f  aayinga  bank,  a  depoaitor  cannot  aet  off  tiL  dapoail  i|gal#at  a 
debt  due  from  him  to  the  bank.    Otbam  ▼•  Bi/me  (Conn.),  641* 

t.  — •]  SmnibUt  that  if  the  depoait  waa  made  for  the  pnrpoae  of  applying  the 
■amein  payment  of  the  indabtedneaa  to  4mi*  unonnt,  and  the  ofllcanol 
the  bank  had  l^aowledge  of  aoeh  purpoa^,  than  aalKxiroiay  ba  allo^pra^  Jk 

CfumtriauiinieretC,]    /Sm  National  Bank,  17. 

flw  not  md^  of,]    Bee  Taxation,  MS. 

Om  immKoa  c/aMilrMl.}    Bm  AonoN,  588. 

SHERIFF. 
BSgki  ^,  a§  amiffnee  itf  JudgmmU.]    SeeJjjDawant4Bk 

SLANDER. 

t  €fmtmU  rum^  in  mUiffoHmH  in  acttona  te  alandar,  gaaaial  laporli  «l 
the  truth  of  the  chaigaa  aia  not  admlaalbii  for  am^  9«!poM,  Piftm  ▼. 
Skipp&n  (Penn.X  IM. 
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il  PmrtMlat  tflofyM.]  Under  Ilia  plaa  of  Um  goienl  Inim  on]/,  wlilla  th« 
pibtintlff Vi  giMMir%l  diMMtw  mur  be  MWiUodt  nritlmr  Mctioiilef  sraoils 
nor  llie  g«n«inl  onzrenoj  of  Um  {Murfcleiilftr  ehnigo  cnn  bo  giTon  la  otI- 
donoo.  /(. 

8TATUTBS. 

1  Oendiuhe  a$  0mrflUd^$Mmee  to  impM6lL\  The  ofltdnl  oqpj  of  a  etatale* 
dnlj  enrolled  and  anthenticatedy  la  oondoalve  oTidenee  of  the  law ;  and 
tho  eonri  eannot  reeort  to  the  JoumalB  of  the  leglalatiire,  nor  to  anj  othor 
extHnflle  o^enee,  to  aaeertain  whether  the  etatnte  was  in  faet  dolj  eii- 
aoted.    i9iM»  T.  Ao(/»  (Not.),  721. 

IL  BnmeHimg  demm  ^  mnindm  o/.]  The  Conititatlon  pxeeeribed  a  formal  enaet- 
laf  ciaofle  to  pieoede  etatatea.  BM,  that  an  omlaslon  of  aneh  elaiia%  or 
a  part  of  it,  rendered  a  elatate  Tirfd.    BtaU  t.  Boff^n  (Not.),  788. 

STATUTE  OF  FBAUIM3. 

1.  FwtelprMite  tfkkdtiminUyto  a  iureiif,']  Defendant,  a  soretf  on  a  replerla 
boadf  Tfirballj  promiaed  plaintiff  that  if  he  woold  rign  the  bond  aa  tnmtjp 
the  defendant  would  eaye  him  harmleae  ftom  all  damagea  thenlrom. 
E0H  that  anch  promiae  waa  void  under  the  etatnte  aa  aa  agreemont  to 
aaawev  for  the  default  of  another.    Bimig  r,  BrMm  (Ma),  870. 

%  Mf  iffttA  MktU  at  mutton.]  At  ananotlon  aale  of  real  eatate  the  proper^ 
waa  atmck  off  to  defendant.  No  memorandnm  waa  rigned,  but  the  aa^ 
tloneer  went  into  hia  office,  two  hundred  yarda  from  the  aale,  and  in  d»> 
lapdanfa  abaenoe  began  to  draw  a  deed.  Before  the  deed  waa  finiahed  ha 
waa  informed  that  defendant  refoaed  to  oomplete  the  parohaae.  EM, 
that  the  mIo  waa  invalid  ander  the  etatate  of  fiaada.    OwUknsif  t«  €kuam 

8T0PPA0B  IN  TRANSITU. 

Wkm  not  €fMn%  a$  againtt  autgme  <(fUUof  ladtng,]  The  Teador  of  gooda 
ahipped  them  \f  defendant'!  raUroad  to  Uie  yendee  aa  eonaignee,  with 
bill  of  lading  in  the  aaaal  form.  While  the  gooda  were  in  truiait  the 
Teadee  became  iaeolvent,  and  the  vendor  notified  defendant  to  atop  the 
gooda.  Shortly  after  each  aotificatUm  the  Teadee  indorMd  Uie  bOla  of 
lading,  ia  the  aaaal  eoaxae  of  baaiacoa,  to  plalatiff,  who,  ia  good  faith  aad 
withoat  kaowledge  of  the  inaolTencj  or  of  the  atoppage,  advanoed  monajr 
thereon.  ITaM,  that  plaintiff,  oa  teader  of  the  freight  and  diaigea,  waa 
aatitled  to  reoeiTe  the  gooda  from  the  carrier  aa  againat  tha  Toador.  IRaa 
Mlv.  OmUwI  PacOlo  &  Jl.  0^.  (CU.),  718L 

STRSBT. 

SUBBOOATION. 
8m  UamiT,  008l 

6UIGIDB. 

Enoa 
YouZZL— IQi 
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BUNDAT. 

^irifiiay  injury  U  mm  trmwM^  imft0ifly  uptt^]  Qm  who  ttrnveb  ca  dM 
Loid's  dftj  to  MMeiiaiii  whother  a  boiiM.  wlileli  lie  Iim  lilxod^  mod  Inlo 
wliieli  ho  intendfl  to  moro  the  next  daj,  bos  bean  doanod,  la  not  ttaTbUag 
tram  neeaarity  or  diaiitgr,  and  aanaol  mafataln  an  aetion  for  Injnriaa  aa»> 
tained  at  a  railroad  taomAngt  through  tho  nagllgonea  of  the  aarraiita  of 
the  railroad  oorporatloiL  Smith  r.  B^itmidt  Maim  B.  B.(h,Qiam.)^!m, 
andiM^MO. 

La.w»508. 

SUBBTT. 

U  JMiwiflryi  ^  oim  MM«i|y  ^  ajwraifiii  0/  lam,]  Qm  of  aoroial  auotloa  lor  a 
dabt  notiilod  tho  eraditor  upon  the  matoilty  of  tho  debt  to  ano  tho  prinet 
pal  dehton  within  thirty  daja,  which  he  fUlod  todo^whoral^flqr  atatote^ 
the  Boretj  was  diaehaigod.  J9Ud,  that  hia  oo«iiratlea  who  had  givoo  no 
Mtioe  remained  liable.     WUaon  t.  TObeUi  (AA.),  166. 

t.  JHmkmrgt  (f  oatt  4/  oftN^]  Defendant  indoiaed  a  nolo  lor  tho  aonnmino» 
datlon  of  the  maker*  who  alao  gaye  the  payee  a  mortgage  aa  fnrthar  ae- 
oorl^  punmant  to  an  agreement  between  all  the  partlea.  Tho  payee 
flyiod  to  have  the  mortgage  recorded,  and  afterward  eanealed  It  and  took 
another*  Bdd,  that  defendant  wae  diacharged,  and  thla  even  thoo^  the 
original  mortgage  would  haye  been  worthleaa  If  raeorded,  fay  reaaon  of 
prior  liona.    ationlo  Jfol.  BoiiJb  t.  ilM^kut  (Ga.),  884. 

I.  Wkmi  /MtewtMMi  la  principal  d^m  not  dimhmrff  Mtra^.]  Tho  principal 
debtor  upon  an  orerdue  promioaoiy  note  went  with  the  money  to  pay  11 
to  the  lidlder,  who  dedined  to  reoeiTe  payment  and  requeated  the  debtor 
to  keep  the  money,  whieh  he  did.  HM,  not  to  diadiarge  a  aurety  on  tho 
note  though  the  prindpal  debtor  was  then  oolTent  and  became  afterward 
inaolTent.    Olarh  t.  SiMer  (N.  T.),  006. 

4  JHmharg^  of^  (f  ladkm  of  oM^m.]  The  anretiea  upon  a  bond  given  bj  aa 
employee  to  hia  employer,  conditioned  that  tlie  former  will  Idthfullyao- 
oonnt  for  all  moneya  and  property  of  the  latter  coming  to  hia  handa,  are 
not  diadiarged  from  aubaequent  liability  by  an  omiadon  on  the  part  of  the 
employer  to  notify  them  of  a  default  on  the  part  of  their  prindpal  known 
to  the  employer,  and  a  ccmtinnanoe  of  the  employment  after  audi  default 
In  the  abeenoaof  evidence  of  fraud  and  diahoneaty  on  tho  part  of  tho  em- 
ployee.   iiOonKo  4  Poo.  TO.  a».  T.  itoriMi  (N.  T.),  091. 

%. .]    .SmiN«,  that  the  rule  la  otherwiae  whore  tho  doftnlt  la  of  a  nature 

indicating  want  of  integrity  In  the  employee^  and  tiiia  la  known  to  the 
employer.  76. 

Ob  OandUianal  cofUraet^ffwmUan'i  baml.]  A  guardlan'a  bond  redted  that  U 
wae  executed  by  L.  and  P.  aa  anretiea.  L.  aigned,  but  P.  did  not  Aid, 
that  L.  could  not  diow,  aa  a  def enee  to  an  aetlon  on  the  bcmd,  that  he  wae 
induced  to  aign  bf  a  promiae  that  P.  would  alao  aign  it,  which  promiae  ht 
had  alwaya  belieTed  was  fulliUed.    SUU$  r.  Lmrii  (S,  0.\  4m.. 

f.  Purtham  qfUmdi  mdffect  to  judgmmU^rMeam  qfUm  ^JmdpmmiL]  B. 
pordiaaad  landa  anljoet  to  a  Judgnent  of  whkh  he  wao  Ignorant,  paylag 
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^■liia  Mid  tAklng  a  deed  with  ooTenants.  SnbeeqniMitly  an  appeal  mm 
taken  hj  the  Judgment  debtor,  and  the  Jadgment  second  bj  an  nadav- 
taking.  SMt  thai  as  to  the  Judgment  B.  oooapied  a  position  similar  to 
that  of  surety,  and  a  release  bj  the  judgment  creditor  of  the  snretlee  on 
the  nnAmrtmMnf^  discharged  the  lien  of  the  Judgment  upon  the  landa  pav- 
chasedhjB.    AiriMi  t.  JfiM  (N.  Y.)»  «85. 

OmhaUhand^dtfmm^iUtMiitf principal.]    AfBAiL,08. 
Oi»Mfifteiid--«rTsif<!f prAidSpa{^»&«icAiMrraiil.]    &0BAiL,8tt. 
JViMwiu  ^  indemnUif^iMfae  ^ffiramdi,]    iSiM  8r atdtb  ov  9^UD%  Ml 


TAXATION. 

L  JM  ik0  mOffea  ^Mt^^m^aMmgcpOsatam^fiam.}  A  pswon  UwtOij 
taxed  hj  a  munidpal  eorporatioa  cannot  set  off  a  debt  due  him  from  tha 
corporation  againat  the  tax;  nor  will  equity  ei^oin  the  odUection  of  the 
tax  until  the  debt  is  paid ;  nor  because  of  a  fidlure  to  recorer  the  ddit 
through  the  ordinary  l^gal  remedies;  nor  because  of  IrregnlarltlM  in  the 
notlee  of  time  and  place  of  sale.    Fkin0fftm  t.  CfUg  qf  Jfci'wawdfcia  (ili^X 

M.  ^  {hrMW  nai  pnpmiif.]  A  State  constttutlonproflded  that  "all  property 
shall  be  taxed  In  proportion  to  its  Talne."  Aid,  that  debts  die  wore  not 
property  and  were  not,  therefore,  taxable.    PeopU  t.  ^b$rn4m  Btmk  (Cad.)b 

Cf  anw Irfjpal  ssf^riKias  for  pritaU  jMwysiti.]  Sbb  OowrmmiMUii  Law, 
586. 

V%$qwA^9fiML  Mosiim.]    ii0$  OaaeriTUTiOMAL  Law,  76S. 

TBNAKTS  IN  CX)MMON. 

^omipaUmi  h$  9M  Umant — imUrui  in  cr^  gromm  en  egmwieii  prej^ 
erty.]  Where  one  tenant  In  common  occupies  and  eultlTatee  the  common 
estate,  to  the  exclusion  of  his  ectenants,  the  latter  haTO  a  right  to  an  a» 
count  of  the  profits  of  the  crops  produced,  but  no  property  In  the  erope ; 
and,  therefore,  a  mortgage  of  such  crops  by  the  oooupying  tenant  Is  good 
againat  lila  co  tenants  sad  the  mortgagee  la  not  UaUe  to  aeoonnt  to  theak 
AMT.BM(Fla.),8M. 

TUCB. 


TORT. 

8m  Jom  TOBT-FBASOia,  S14 
TRADS. 

Bm'BammKon  ov  TnAsa 


S12  INDEX. 

TRB8PA8S. 


TRIAL. 

1.  Smimm^n^flfdi  ie  tuk  tff&jr  sentence  ithould  Mi  be prenouneed.]  The  Nsud 
of  m  capital  oonTiction  failed  to  show  thai,  before  eenteace,  the  piiaonet 
was  aaked  if  he  had  any  thiog  to  mj  why  sentence  should  not  be  pro* 
noonced.  iZMtf,  that  the  sentenoe  shoald  be  reToraed  and  the  prieonef 
lemanded  for  re>sentence.    MeOue  ▼.  CfemmenweaUh  (Penn.),  7»and  noie,  & 

%  — •]  It  is  not  neoessaiy,  though  usual,  to  ask  a  person  canYicted  of  a 
crime,  not  capital,  if  he  has  any  thing  to  say  why  sentence  should  not  be 
pronounced  against  him.    State  t.  Taylor  (La.),  061. 

%>  Criminal  trial — degree  of  erime — second  trial.]  Where  a  person  indicted 
for  murder  has  been  oouTicted  of  murder  in  the  second  degree  and  a  new 
trial  is  granted,  he  cannot,  on  the  second  trial,  be  convicted  of  muder  la 
the  first  degree.    Jt^neon  t.  State  (Ark.),  154. 

JHeekaefe^jurifinabeeneeofprieoner.]    See  Cbxmisais  Lam,  fISL 

WMme^fwrif  to  epeo^  degree  ^  erime.]    See  Camnuss  Lam,  tUL 

Af  EnDBBTca. 

TBUSTEBS. 

As  BSBOUTOBS  AVD  Al>]CIHXSXBa!IO«% 

ULTRA  yiBB8. 
See  Natiohal  Bahx. 

UBAeS  AND  OUSTOIL 
Wkmneigeoi.]   te MnnirG, 05, 98. 
A$  agieeUeig  UabOitg  qf  earriereJ]    See  Caxbjmb,  Mt. 

UBUBY. 

A  roMwal  eentraet  doe$  not  taint  eld  cMilrac^.]     Plaintiff  sdvaaesd  nwij  to 

pay  a  mortgage,  taking  another  mortgage  to  secure  the  advaaee.   The 

second  mortgage  was  declared  Toid  for  usury.    3M,  that  the  umuy  did 

not  aflhct  the  first  mortgage, and  the  second  mortgage  being'viold  the  prior 

mortgage  reviTed  and  could  be  enforced  bj  plalntifll     Pmttmrten  v.  Bird 

Mff  (N.  Y.X  ii09. 

See  Natio9ai«  Bajhl 

VENDOR  AND  PORCHASBB. 

im  lhfieieneifinlandeold^--meaeureqfdamagee.}  Defendant  sold  to  plaintiff 
a  tract  of  land  with  Taluable  bnUdings  thereon,  representing  and  belicT 
ing  that  it  contained  187  acres.  It  contained  in  fact  only  81  acres.  Aid,  thai 
plaintiff  was  entitled  to  compensation  for  the  defideney,  according  to  the 
arerage  Talue  of  the  land  without  the  buildings,  taking  the  price  paid 
for  the  land  with  the  buildings  as  the  true  ^ue  of  both  together.  B^ 
hetek  T.  EBgore  (Va.),  817. 


INDEX.  81^ 

X  QmmiA  ttarraii^r.]  A  Ttndor  of  real  Mtata  In  bis  aim  ii|^t  la  bound  to 
oonTeythe  same  with  genexal  wananty  nnlaai  U  ba  a/Q^isnri&b  agxead 
between  the  partlea.  lb. 

i.  IffM  qf  teordt "  more  or  lea  "  in  deed — d^fieioneif.]  Defendant  agreed  to- 
aell  to  plaintiff  a  tract  of  land  *'  containing  one  hnndfed  and  alxty-eix 
aerea.*^  The  deed  made  poranant  thereto  purported  to  conTej  that  amoont 
*'moie  or  leaa;"*  bat  there  were,  in  fact,  only  one  hnndred  and  fifty-aiz 
aerea.  JBM,  that  the  porehaaer  was  entitled  to  oompenaalioa  lor  th» 
deflcienfly.    2V%iM  t.  a«en  (Va.),  880. 

Qtgood$^eUpp9g$imtranii$u,'}    SeeGmxPFAmm  a  TMMjnm»7tik 

WABBANTT. 

WATEB-OOUBfiOL 


WAT. 

AfpM  4^— odMfM  naff.]  Whoa  a  zight  of  way  to  earUda  laad  odali  bf 
advene  vae  and  ei^oymint  only,  proof  that  it  waa  ofad  lor  %  ymMj  of 
pnipoaaa,  eorering  oreiy  pnrpoae  reqoired  bj  the  dominant  aatalo»  in  ll» 
thoB  eonditiont  is  OTidenee  from  which  may  be  inferred  a  light  to  noe  the* 
way  for  all  pnrpoaaa  which  may  be  reasonably  reqnirad  lor  the  nae  of  thai 
aatalo, while  anbotantiallyinthoaame  condition.    Prnrtur.  BUkep (Bia«.X. 

8m  Hi«KWAT. 

WILU 

Hntff — toil  wiB^protf^^JuriedMon.]  Bill  in  equity  againat  aa  oaaoalor 
alleging  that  defendant's  testatrix  had  onlawfnlly  deatroyod  the  wiU  ot 
B.,  of  whom  die  was  the  sole  heir  and  which  will  gave  her  a  life  eatalo 
only  in  B.'s  property,  remainder  to  pUintiiT;  that  the  witneaasa  to  the  said 
wiU  were  dead*  and  that  by  reason  of  the  destmction  plaintiff  conld  not 
■at  oat  a  copy  of  the  said  wilL  Prayer  that  the  defendant  might  be  de- 
creed to  hold  the  property  in  trast  for  plaintiil.  EMp  on  domiiiNr»  that 
the  bill  waa  sostainable  without  proof  of  tho  kol  wiU  in  the  Piobafta^ 
Ooort.    Barrk  r.  Tboreau  (Ga.),  848. 

WOBDa 

^FaO&m  htiUUngJ^    Bee  Ihsurahcb,  708. 
^Fiduotarff  eharaeter.^    iSir  BAnmuFfOi ,  851 
^^mprieotmontfir  deUTJ    See  Abbbm,  470. , 
*J£m*s  or  Uet.]   Bee  VmiMXB  ahd  PDBOHAaiB»  8Nl 
*Jf jgjiiflir  or  okmUfJ^   As  BmnuT,  688L 
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